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Ag

AN Act ...; relating to: time limits for proserution of certain sexual assault
Fand
crimes, preservation of certain evidence,j;ostédnviction and post commitment

z‘\"('

deoxyribonucleic acid testing of evidence

Analysis by the Legislative Reference Bureau
Time limits for prosecuting sexual assault

Current law provides time limits for commencing the prosecution of most
crimes, including sexual assault. The state must initiate prosecution within the time
. limit or is barred from prosecuting the offense. A prosecution is commenced when
a court issues a summons or a warrant for arrest, when a grand jury issues an
indictment, or when a district attorney files an information alleging that a person
committed a specific crime. Time during which a defendant is either a nonresident
of the state or is secretly a resident in concealment is not calculated as part of the time
limit.

Under current law, the state must prosecute first and second degree sexual
assault within six years of the date of the crime. The state must prosecute first and
second degree sexual assault of a child, as well as repeated sexual assault of the same
child, before the victim reaches the age of 31.

This bill creates an exception to the time limits for prosecuting the crimes of
sexual assault, sexual assault of a child, and repeated sexual assault of the same
child in certain circumstances if the state has DNA evidence related to the crime.
If the state collects DNA evidence related to the crime before the time limit for
prosecution expires and does not link the DNA evidence to an identified person until
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after the time limit expires, the state may initiate prosecution for the crime within
one year of making the match.

Postconviction deoxyribonucleic acid testing

Current law provides several options for a person who is convicted of a crime,
found not guilty by reason of mental disease or defect, or adjudicated delinquent to
challenge his or her conviction, finding of not guilty by reason of mental disease or
defect, or delinquency adjudication: |

1. The person may file a motion for relief with the trial court, and upon losing
the postconviction motion in the trial court may appeal to the appellate court. In
some cases the person may bypass the trial court and proceed directly to the
appellate court. To initiate either a request for relief from the trial court or to initiate
an appeal the person must serve notice of intent to ) pursue postconviction relief
within 20 days of sentencm. Gle ammphor) -

2. The person may @ for a new trial on the basis of newly discovered V/
evidence up to one year after a verdlct is entered. In order to obtain a new trial the
person must show that the new evidence came to the person’s attention after the
trial, the failure to discover the evidence was not due to lack of diligence, the evidence

is material and not cumulative, and the new evidence would robabl change the
outcome.

"l.

relief at trial or on appeal.
postconviction relief. ,
4. At any time, a person whose liberty is restrained may seek state habeas
corpus relief if the restraint of liberty is imposed in violation of the U.S. or Wisconsin
constitution or in violation of the sentencing court’s jurisdiction, and if no other
adequate legal remedy is available to the person.
This bill provides an additional avenue to challenge a conviction, finding of not
guilty by reason of mental disease or defect, or delinquency adjudication. The bill
authorizes a person who was convicted of a crime, found not guilty by reason of
mental disease or defect, or adjudicated delinquent to file a motion for DNA testing
of evidence if 1.) the evidence is relevant to the conviction, finding of not guilty by
reason of mental disease or defect, or delinquency adjudication, 2.) the evidence is
in the possession of a government agency or court, and 3.) the evidence was not :
previously subjected to DNA testing s tested with a less advanced method than
is currently ava.ilable"""1 digen ay be represented by a public defender. /
The bill requifés courts to order D testing of evidence if 1.) the person
making the motion /for DNA testing claims jhnocence of the crime for which he or she
was convicted, found not guilty of by reason of mental disease or defect, or
adjudicated delinquent, 2.) the evidence has not been tampered with or testing W111
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court is required to vacate the conviction {

udgment of ot gullty by reason of
~~mental disease or defect)release the person ﬂi‘,

custody, grant a new trial, or grant
a new sentencing hearing. If the person is committed to an institution as a sexually

o Bn

é%f violent person, the court may vacate the commitment order, reverse the finding that
"5 { , . the person is sexually violent, or grant the person a new trial to determine whether
X the person is a sexually violent person.

& - The bill directs courts, law enforcement agencies, district attorneys, and the
LN

state crime laboratories to preserve biological specimen evidence if a person in
custody could potentially be exonerated as a result of DNA testing of the evidence
and if the person in custody has not waived his or her right to preserve the evidence.

Use of deoxyribonucleic acid testing evidence at trial

Current law provides separate discovery rules for use of DNA evidence in a
criminal or delinquency proceeding. The rules include a definition for DNA evidence _
that applies only to evidence obtained by using the restriction fragment length
polymorphism (RFLP) technique of DNA analysis. More recently adopted DNA
testing techniques such as polymerase chain reaction and mitochondrial DNA
testing are not covered by the current rules. . :

The discovery rules for DNA evidence specify what test results a party that
intends to use DNA evidence must provide to the opposing party. The specified
results are only created when the RFLP testing technique is used. The DNA evidence
discovery rules also set specific time frames for providing notice of intent to use DNA
evidence at trial and for producing test results.

~ This bill eliminates the separate discovery rules for use of DNA evidence in
criminal proceedings. Instead the bill applies general criminal discovery rules,
which are applicable to other scientific evidence, to the use of DNA evidence in
criminal and delinquency proceedings. The general rules include a description of the
types of information and materials that a party must produce as well as
for the timing of production. . %w remewfs

For further information see the state and local fiscal estimate, Wthh~W1H be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
TWSERT LRR @4 sO377/4
1 SECTION 1. Effective date. This act takes effect on the day after publication,

2 except as follows:
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SECTION 1

/ vd

(1) The treatment of{s)20.005 (3) (schedule), 20.410 (1) (be), and 974.07 (12)

of the statutes takes effect on the

biennial budget act.

Gecond)day after the publication of the 2001-2003

(END)
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1999 - 2000 LEGISLATURE

SENATE SUBSTITUTENMAMENDMENT 1,

TO 1999 ASSEMBLY L4

March 28, 2000 — Offi PQH’W(MMI’I"I‘EE ON JUDICIARY ANW/

\ ,
AN ACT to renumber and amend ' 7.54; to amend 165.81 (1), 301.4{@(12](51) 3r.,

4"/
801.;)77) (a) 2. c., 805.15 (3) (intr.), 808.075 (4) (h), 809.30 (lvi)»’(’a), 809.30 (2)
L),

38.46, 939.74 (1), 939.74 (2) (c)} 950.04 (1v) (s), 950.04 (1V) (xm), 9 '8.20 (1)
(ifltro.), 968.20 (2), 968.20 (4), 971.

)4 (3), 974.02 (1), 97495 (1) (b), 977.07 (1)

/(b), 977.07 (1) (c) and 980.11 (2) (intro.); and o create 20410 (1) (be%, 165.77

(2m), 165.81 (3), 757.54 (2), 805.16 (5), 939.74 (2d), 950.04 (1v) (yd), 968.205,

1
974.07, 978.08 and 980.101 of the statutes; relating to: preservation and
maintenance of certain evidence, time limits for proéecution of certain crimes

of sexual assault, postconviction motions for testirjg of certain evidence and

14

. . . . / .
certain postcommitment motions in sexug iolent person commitment

proceedings.

iﬁThe people of the st
enact as follows:

e

of Wisconsin, represented in senate and a y, do T
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SECTION 1

SECTION 1. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert

the following amounts for the purposés indicated:

'

20.410 Corrections, department of
o)) ADULT CORRECTIONAL SERVICES

(be) Postconviction evidence testing
costs GPR A ~0— | -0~
SECTION 2. 20.410 (1) (be) of the statutes is created to read:
20.410 (1) (be) Postconviction evidence testing costs. The amounts in the

schedule for the costs of performing forensic deoxyribonucleic acid testing for

o v
indigentpersons under s. 974.07, pursuant to a court order issued under s. 974.07
NSEET 219 x
SECTION,3. 165.77 (2m) of the statutes is created to read:
A
165.77 (2m) (a) If the laboratories receivebiplogical materia
ovde”

deoxyribonucleic acid in the material and submit the results of the analysis to the

court that ordered the analysis.

(b) The laboratories may coinpare the data obtained from material received
under par. (a‘)/with data obtained from other specimens. The laboratories may make
data obtained from any analysis and comparison available to law enforcement
agencies in connection with criminal or delinquency investigations and, upon
request, to any prosecutor, defense attorne};\or subject of the data. The data may be

used in criminal and dehnquency actions and proceedings <§ W

sub ect s 972" } The laboratories shall not include data obtained from :
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.SECTION 3

@ deoxyribonucleic acid analysis of material received under i
-

2 bank under sub. (3).
-/ ~

3 (c) Paragraph (b) does not apply to specimens received under s. 51.20 (13) (cr),
@ 165/76 938. 3:1} (15), 971. 1/7 (1m) (a), 973. 047 or 980. Og3

5 ~ SECTION 4. 165. 81{l1/) of the statutes 18 amended to read

6 165.81 (1) Whenever the department is informed by the subInftting officer or

7 agency that physical evidence in the possession of the laboratories is, no longer

8 needed the department may, except as provided in sub. (i"g or unless‘otherwise

9 provided by law, either destroy the same, retain it in the laboratories or turn it over
10 to the University of Wisconsin upon the request of the head of any department.

v
11 Whenever Except as provided in sub. (8), whenever the department receives

pruid:

12 information from which it appears probable that the evidence is no longer needed,
13 the. department may give written notice to the submitting agency and the
14 'appropria‘te district attorney, by registered mail, of the intention to dispose of the
15 - evidence. Ifno objection is received within 20 days after the notice was mailed, it may
16 dispose of the evidence. |

v v
17 SECTION 5. 165.81 (3) of the statutes is created to read:
18 165.81 (3) (a) In this suk:;ction: o
19 1. “Custody” has the meaning given in s. 968.205 (1) (a). P
20 2. “Discharge date” has the meaning given in s. 968.205 (1) (b).
21 - (b) Except as provided in par. (c), if physical evidence that is in the possession
22 of the laboratories includes any biological material that was collected in connection

- (:Z(,_
Zn%y proce

N
@3/" with a criminal

® (Fr 'ff A m

ST

725D

\._,
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SECTION 5
1 (c) Subject to par. (e), the department may destroy biological material before
. v
2 the expiration of the time period speciﬁed in par. (b) if all of the following apply:
3 1. The department sends a notlce of its intent to destroy the biological material
' B (CONVIETIDR,
4 to all persons who remain in custody as a result of the cr1m1naL 1%

delmquenc@
o~ Yor Commtme n‘f' R J E
/5 fEocaed) 2 and to either the orney of record for each person in custody or the state

pubhc defender.
e

~=* 2. No person who is notified under subd. 1. does either of the following within

o
a. Files a motion for testing of the biological material under s. 974. 07/

6
7
8
9
*
b. Submits a written request to preserve the exidores epar Ment.

90 days after the date on which the person received the notice:

11 3. No other provision of federal or stete law requires the department to preserve
12 the biological material.

13 (d) A notice provided under par. (c)i shall clearly inform the recipient that the
14 biological material will be destroyed unless, within 90 days after the date on which
15 the person receives the notice, either a motion for testing of the material is filed

Vs v (3 -
@ under s. 974.07{or a written request to preserve the ?submitted to the

17 department. _ ‘ Ww& Mc\‘\exm\)

18 (e) If, after providing notice under par. (c) 1. of its intent to destroy biological -

19 material, the department receives a written request to preserve the exiterzh, the

20 department shall preserve the e Juhtil the discharge date of the person who

made the request or on Whose behalf the request was made, subject to a court order

@)or (/0)/&)5 unless e

S e
ey,

( M%mm J@ss'ruc}ww of M[%W% m/(}\ 5.9 ?’é/ 4 7( ‘?)( b) )
AN |

6y (l(/ ) ( &LS 5@%
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SECTION 6

301.45 (3) (a) 3r. If the person has been committed under ch. 980, he or she i
subject to this subsection upon being placed on supervised release under s. 980.06
(2), 1997 stats., or s. 980.08 or, if he or she was not placed on supervised release,

before being discharged under s. 980.09{&; 980.10/61i~_$)é0.101 (2‘) ( a).
pra - ' k

5 SECTION 7. 757.54 of the statutes 1s renumbefed anid amended to
6 read:
7 757.54 (1) The Except as provided in sub. (2), the retention and disposal of all
9'?‘ 8 court records and exhibits in any civil or criminal action or proceeding or probate
i 9 proceeding of any nature in a court of record shall be determined by the supreme |
10 court by rule. '/
v
11 SECTION 8. 757.54 (2) of the statutes is created to read:
12 757.54 (2) (a) In this subsection: _
13 1. “Custody” has the meaning given in s. 968.205 (1) (a).
14 2. “Discharge date” has the meaning given in s. 968.205 (1) (b).
15 (b) Except as provided in par. (c), if an exhibit in a ¢
16 delinquency proceeding under ch. 938 includes any bi gical/material that was

e ety ey
e e "

proce

@ collected in connection with the action or proceediné :7(3 'bi::j;h?lf p??“)’ﬁ—’ |
v | - 'MW‘"’M—- .

71 u?/il evgry pérsoqf in /cusz;ody a5 gesgﬂ&ofy@e&eﬁ inal actror( o dyl{mz:, cy /
ingfhas reéched his or her dischargem

g

‘ -~
20 (c) Subject to par. (e), the court may destroy biological material before the
v
21 expiration of the time period specified in par. (b) if all of the following apply:
22 1. The court sends a notice of its intent to destroy the biological material to all

23> persons who remain in custody as a result of the criminal actioT&elinquency

3

proceedi ’g?]and to either the attorney of record for each person in custody or the state

—
25 public/defender. _
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SECTION 8

2. No person who is notified under subd. 1. does either of the following within

90 days after the date on which the person received the notice:

v (2D

a. Files a motion for testing of the biological material under s. 974. 07/

b. Submits a written request to preserve the evigd€nea to the court.

lbl§ ICK
W*Cp[a\

'

3. No other provision of federal or state law requires the court to preserve the
biological material.

(d) A notice provided under par. (c)i/l’. shall clearly inform the recipient that the
biological material will be destroyed unless, within 90 days after the date on which
the person receives_the notice, either a motion for testing of the material is filed

e
under s. 974.0'%)(5 a written request to prescrve the is submitted to the

dptlzgoot

: material
(e) If, after providing notjeé under par. (¢) 1. of its intent{to destroy biological

Ence

v
court.

material, a court receiyes a written request to preserve the exds

wavaw
-2

ZCHe0

the court shall
preserve the @&ish 5 until the discharge date of the person who made the request

or on Whose b, alf the equest was made, subject to a court order issued under s.

974.07 1 S(@lb)or (10 ) o) Synrl Wik ‘%"df“/f authonzel de ﬁ
\ I { (2' A h.olo cal mate m\ &Q;f‘& QH ﬁ(q}@ f}’(u
SECTION 9. 801. 02 (7) (a) 2. c. of the bbabl.rvea isamended to read: (gl)i}{&

801.02 (7) (a) 2. c¢. A person bringing an action seeking relief from a judgment
of conviction or a sentence of a court, including an action for an extraordinary writ
or a supervisory writ seeking relief from a judgment of conviction or a sentence of a

v
court or an action under s. 809.30, 809.40, 973.19 oz, 974.06 or 974.07.

(b), a new trial shall be ordered on the grounds of newly—discovered evidence if the

court finds that:
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SEcTION 11

Vi
SECTION 11. 805.f€(5) of the statutes is created to read:

805.16 (5) The time limij in this section for filing motions do not apply to

' 2
motions made under s. 974.0 980.101.

7 :
SECTION 12. 808.075 (4) (h) of the statutes is amended to read: = - -

808.075 (4) (h) Commitment, supervised release, recommitmengaﬁd;]dischargeA
v R
and postcommitment relief under ss. 980.06, 980.08, 980.09 and, 980.10,and 980.101
. J

of a person found to be a sexually violent person under ch. 980.

SECTION 13. 809.30 (1‘)/‘(/31) of the statutes is amended to read:

809.30 (1) (a) “Postconviction relief” means, in a felony or misdemeanor case,
an appeal or a motion for postconviction relief other than a motion under s. 973.19
or, 974.06 M‘DJ(% a ch. 48, 51, 55 or 938 case, other than a termination of
parental rights case under s. 48.43, it means an appeal or a motion for
reconsideration by the trial court of its final judgment or order; in such cases a notice
of intent to pursue such relief or a motion for such relief need not be styled as seeking
“postconviction” relief.

SECTION 14. k809.30 (2) (L) of the statutes is amended to read:

809.30 (2) () An appeal under s. 974.06 or 97 4.0{7 is governed by the

procedures for civil appegls.

%Imsé@‘{’ F -/

20

21

22

23

24

SECTION 15. 938. 46‘6/éthe statutes is amended to read:

938.46 New evidence. A juvenile whose status is adjudicated by the court
under this chapter, or the juvenile’s parent, guardian or legal custodian, may at any
time within one year after the entering of the court’s order petition the court for a
rehearing on the ground that new evidence has been discovered affecting the

advisability of the court’s original adjudication. Upon a showing that such evidence
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SECTION 15
) 1 does exist, the court shall order a new hearing. This section does not apply to motions
3 au Y
2 made under s. 974.07% (&, /
1T o
3 SECTION 16. 939.74 (1) of the statutes is amended to reag:
4 939.74 (1) Except as provided in sub. subs. (2); and (2d) and s. 946.88 (1),

5 prosecution for a felony must be commenced within 6 years and prosecution for a

Y

A _

G 6 misdemeanor or for adultery within 3 years after the commission thereof, Within the
{

7 meaning of this section, a prosecution has commenced when a warrant or summons
8 | 1s issued, an indictment is found, or an information is filed.
9 " SECTION 17. 939.7‘4(/22) (c) of the statutes is amended to read:

110 939.74 (2) (¢) A prosecution for violation of s. 948.02, 948.025, 948.03 (2) (a),

Q’g\ 11 948.05, 948.06, 948.07 (1), (2), (3) or (4), 948.08 or 948.095 shall be commenced before

v
12 th?victim reaches the age of 31 years or be barred, except as provided in sub. (2d)

14 SECTION 18. 939‘712(2d) of the statutes is created to read:

15 939.74 (2d) (a) In this subsection, “deoxyrlbonuclelc acid proﬁle” means any

16 analysis of deoxyribonucleic acid that results in the identification of an individual’s

17 patterned chemical structure of genetic information. —_—

e ————— .

e

~~" (b) In a case in which the state has evidence of a deoxyribonucleic acid prh@

"».
of a person and the state believes the evidence may identify a person who committed

5
\v
\

a violation of s. 940.225 (1) or (2), 948.02 (1) or (2) or 948.025 but comparisons of the

evidence to deoxyribonucleic acid profiles of known persons have not resulted in a

probable identification of the person, the state may, before the expiration of the time

limit under sub. (1) or (2) (c), whichever is applicable, request the circuit court in the
county in which the violation is believed to have been committed to determine

whether there is probable cause to believe that the evidence of the deoxyribonucleic

e
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SECTION 18
1 qc’i'a;roﬁle is evidence of the identification of a person who commi;c;a;ﬁe\ﬁﬁl ion.
2 E A request under this paragraph shall be made and heard ex parte. The court shal
3 ;‘ make a written record of the proceeding that shall remain secret unless a prosecution \
4 :j for the violation is commenced, in which case the record shall be made available to ‘%
5 { both the state and any defendant in that prosecution. l\
6 ! (c) Notwithstanding that the time limitation under sub. (1) has expired, if the }
7 g state has evidence of a deoxyribonucleic acid profile of a person and a court found i\
8 f under par. (b) that there is probable cause to believe that the evidence of the \
9 f deoxyribonucleic acid profile is evidence of the identification of a person who \
10 1 committed a violation of s. 940.225 (1) or (2), a prosecution for the violation may be \
11 l%{ commenced within one year after a comparison of the deoxyribonucleic acid profile
12 I evidence relating to the violation results in a prbbable identification of the person.
13 tE (d) Notwithstanding that the time limitation under sub. (2) (c) has expired, if
14 % the state has evidence of a deoxyribonucleic acid profile of a person and a court found
15 i under par. (b) that. there is probable cause to believe that the evidence of the
16 1‘; deoxyribonucleic acid profile is evidence of the identification of a pefson who

17 committed a violation of s. 948.02 (1) or (2) or 948.025, a prosecution for the violation /’

18 may be commenced within one year after a comparison of the deoxyribonucleic acid
19 \ profile evidence relating to the violation results in a probable identification of bh‘é
20
21 SECTION 19. 950.04 (1v) (s) of the statutes is amended to read:

22 950.04 (1v) (s) To have any stolen or other personal property expeditiously

23 returned by law enforcement agencies when no longer needed as evidence, subject

g

24 to s. 968.205. If feasible, all such property, except weapons, currency, contraband,

25 | property subject to evidentiary analysis, property subject to preservation under s.
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SECTION 19

v/

(’;j @ 968.2053 and property the ownership of which is disputed, shall be returned to the

person 'v:rithin 10 days of being taken. s

@ SECTION 20. 950.04 (1v) (xm) of the statutes

@ ég,,l/s amended to read:

QIS 5 950.04 (1v) (xm) To have the department of health and family services make .

aéaffagted-by 1999 Wigconsin Act

%- 6 a reasonable attempt to notify the victim under s. 980.11 regarding supervised v

e
@ release under s. 980.08 and discharge under s. 980.09 oz, 980.10,0r 980.101 (2) (a).
A (A
SECTION 21. 950.04 (1v) (yd) of the statutes is created to read:

950.04 (1v) (yd) To have the appropriate clerk of court make a reasonable
attempt to send the victim a copy of a motion made under s. 974.07 for postconviction

deoxyribohucleic acid testing of certain evidence and notification of any hearing on

that motion, as provided under s. 974.07 (5 mmmmm L
: W v T ——
“13 . SECTION 22. 968.20 (1) (intro.) of the statutess/ag affecte rscons
(\19 is amended to read:

15 968.20 (1) (intro.) Any person claiming the right to possession of property
16 seized pursuant to a search warrant or seized without a search warrant may apply
17 for its return to the circuit court for the county in which the property was seized or
18 where the search warrant was returned. The court shall order such notice as it
19 deems adequate to be given the district attorney and all persons who have or may
Q?‘ 20 have an interest in the pfoperty and shall hold a hearing to hear all claims to its true
O} 21 ‘ownership. If the right to possession is proved to the court’s satisfaction, it shall
22 order the property, other than contraband or property covered under sub. (1m) or (1r)

v
ors. 173.12 ex, 173.21 (4) or 968 205, returned 1f

| @ SECTION 23. 96850 (2) of the statutesk\*
95

1s amended to read:
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968.20 (2) Property not required for evidence or use in further investigation,

' s
unless contraband or property covered under sub. (1m) or (1r) or s. 173.12 or 968.205,
may be returned by the officer to the person from whom it was seized without the

requirement of a hearing.

SECTION 24. 968.20 (4) of the statutes is amended to read: Y

968.20 (4) Any property seized, other than property covered under s. 968.205,

e :
O %&e}#ﬁo’s%s a danger to life or other property in storage, transportation or use and

‘W\&t
szhielylis not required for evidence or further investigation shall be safely disposed

of upon co‘nimand of the person in whose custody they are committed. The city,
village, town or county shall by ordinance or resolution establish disposal
procedures. Procedures may include provisions authorizing an attempt to return to
the rightful owner substances which have a commercial value in normal business
usage and do not pose an immediate threat to life or property. If enacted, any such
provision shall include a presumption that if the substance appears to be or is |
reported stolen an attempt will be made to return the substance to the rightful owner.

SECTION 25. 968.205% the statutes is created to read:

968.205 Preservation of certain evidence. (1) In this section:

(a) “Custody” means actual custody of a person under a sentence of
imprisonment, custody of a probationer, paroles\ or person on extended supervision
by the department of corrections, actual or constructive custody of a person pursuant
to a dispositional order under ch. 938, supervision of a person, ‘whether in
institutional care or on conditional release; pursuant to a commitment order under
s. 97 1.‘1/7 and supervision of a person under ch. 98‘6; whether in detention before trial

or while in institutional care or on supervised release pursuant to a commitment

order.
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SECTION 25
1 (b) “Discharge date” means the date on which a person is released or discharged
2 from custody that resulted from a criminal action, a delinquency proceeding under
3 ch. 932/3\ or a commitment proceeding ender S. 971.‘1/7 or ch. 9810/or, if the person is
4 servintc)gr consecutive sentences of imprisonment, the date on which the person is
5  released or discharged from custody under all of the sentences.
6 (2) Except as provided in sub. (3), if physical evidence that is in the possession

7 of a law enforcement agency l\r}lcluges any blologlcal material that was collected in

connection with a criminalf{action or Wlth a dehnquency proceedmg under ch. 938,

he physical evidence shall be preserved until every person in custody as a result of /

he criminal action or delinquency proc% reached his or her discharge date. ~

s S

(8) Subject to sub.'(5), a law enforcement agency may destroy biological
12 material before the expiration of the time period specified in sub. (5 if all of the
13 following apply:

14 (a) The law enforcement agency sends a notice of its intent to destroy the

/@ biological material to ilpl( persons who remain in custody as a result of the. cr1m1na1 A o a"ﬂ‘ﬁ

(ahon, s commitment,
L@ 0y dehnquenc {

W ‘and to either the attorney of record for each person

in custody or the state public defender.

18 (b) No person who is notified under par. (e‘g does either of the following within

19 90 days after the date on which the person received the notice: ( > -
/@ 1. Files a motion for testing of the biological material under s. 974. O’f (2

21 2. Submits a written request t\(/) preserve the éfm to the law enforcement

22 agency or district attorney. : bieloaiead material

23 (c) No other provision of federal or state law requires the law enforcement

24 agency to preserve the biological material. v
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SEcTION 25

' v
(4) A notice provided under sub. (3) (a) shall clearly inform the recipient that _-
the biological material will be destroyed unless, within 90 days after the date on
which the person receives the notice, either a motion for testing of the material is

s )
filed under s. 97 4.07/?)1" a written request to preserve the 1s submitted to the

law enforcement agency.

(5) If, after providing notice under sub. (3) (a) of itd intent to destroy biological

material, aw enforcement agency receives a writteh request to preserve the

, the law enforcement agency shall preserve the until the discharge

date of the person who made the request or on whose behalf the Iﬁquest was made,

subject to a court order issued under s. 974. 07 )@)5)/ [ LY \[0‘55—#\

S
SECTION 26. 971.04 (3) of the statutes is amended to read:

971.04 (3) If the defendant is present at the beginning of the trial and
thereafter, during the progress of the trial or before the verdict of the jury has been

returned into court, voluntarily absents himself or herself from the presence of the

court without leave of the court, the trial or return of verdict of the jury in the case
shall not thereby be postponed or delayed, but the trial or submission of said case to
the jury for verdict and the return of verdict thereon, if required, shall proceed in all

respects as though the defendant were present in court at all times. A defendant

need not be present at the pronouncement or entry of an order granting or denying

relief under s. 974.02 or, 974.06 or 974.07. If the defendant is not present, the time

]>
for appeal from any order under ss. 974.02 and, 974.06 !and 974.07 shall commence
after a copy has been served upon the attorney representing the defendant, or upon

s s

e

the defendant if he or she appeared without counsel. Service of such an order shall
be complete upon mailing. A defendant appearing without counsel shall supply the /

court with his or her current mailing address. If the defendant fails to supply the
lmolojnc“' Ma',’enql
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' SECTION 26

Y 1 court with a current and accurate mailing address, failure to receive a copy of the

\? 2 order granting or denying relief shall not be a ground for tolling the time in which
Q 3 an appeal must be taken.

~—— Tnsert 1Y
.4 e SECTION 27. 974.02 (1) of the statutes is amended to read:
5 o 974.02 (1) A motion for postconviction relief other than under s. 974.06 or

@ 974.0 70—1 the defendant in a criminal case shall be made in the time and manner
7 provided in ss. 809.30 and 809.40. An appeal by the defendant in a criminal case from
8 a judgment of conviction or from an order denying a postconviction motion or from

9 both shall be taken in the time and manner provided in ss. 808.04 (3), 809.30 and

L&

10 809.40. An appeal of an order or judgment on habeas corpus remanding to custody
11 a prisoner committed for trial under s. 970.03 shall be taken under ss. 808.03 (2) and
12 809.50, with notice to the attorney general and the district attorney and opportunity
13 for them to be heard.
14 SECTION 28. 974.05 (1) (b) of the statutes is amended to read:
)

K/f’ 15 974.05 (1) (b) Order granting postconviction relief under s. 974.02 oz, 974.06

3

\\' 16 or 974.07.

“w

17 SECTION 29. 974.07 of the statutes is created to read:

974.07 Motion for postconv‘ibtlon deoxyribonucleic acid testmg of

certain evidence.

O
@ . @f;n%‘
@

),_ -.,In this section

goyernment agency”’ means any department’/\
uk )

is staterr of a city, village, townAM county

J )

the federal government, of
in this state.

(2) At any time after b€ing convicted of a crime, adjudicated delinquent, or

3

son of mental disease or defect, a person may make a motion

in the court in which he or she was convicted, adJudlcated dehnquentAor found not

A(CON
m&ﬁm undec  sub. (9> M N

found not guilty by rg4:

WW’HL means a(;efSw’% w\/\o Vnal")‘f’s )
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SECTION 29

guilty by reason of mental disease or defect for an order requiring forensic
deoxyribonucleic acid testing of evidence to which all of the following apply:

(a) The evidence is relevant to the investigation or prosecution that resulted
in the conviction, adjudication,or ﬁnding of not guilty by reason of mental disease or
defect. }

(b) The evidence is in the actual or constructive posseséion of a government
agency.

(c) The evidence has not previously been subjected to forensic deoxyribonucleic
acid testing or, if the evidence has previously been tested, it may now be subjected
to another tcst using a scientific technique that was not available at the time of the

previous testing and that provides a reasonable likelihood of more accurate and

probatlve results

attorney shall serve a copy of the motlorn on %he district attorneys office that
prosecuted the case that resulted in the conv1ct1on, adjudication/\or finding of not

J
guilty by reason of mental disease or defect. The court in which the motion is made

shall also notify the approprli‘te 2%'1& attorney’s office that a motion has been

U\

serve a copy of the motion on the appropriate district attorney’s office does not

and shall glve the dlstrlct attorney an opportunity to .
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SECTION 29

clerk of the circuit court shall make a reasonable attempt to send the copy of the
motion to the a;ddress of the victim within 7 days of the date on which the motion is
filed and shall make a reasonable attempt to send a notice of hearing, if a hearing
is scheduled, to the address of the victim, postmarked at least 10 days before the date
of the hearing. |

(b) Notwithstanding the limitation on the disclosure of mailing addresses from
completed information cards submitted by victims under ss. 51.37 (10) (dx), 301.046

v e v’ v o Cal —

(4) (d), 301.048 (4m) (d), 301.38 (4), 302.115 (4), 304.06 (1) (), 304.063 (4), 938.51 (2),
971.17 (66 (d),and 9805 (4), the department of corrections, the parole commissionA
and the department of health and family services shall, upon request, assist clerks’

of court in obtaining information regarding the mailing address of victims for the

v
purpose of sending copies of motions and noﬁices of hearings under par. (a). < Wé{l)

- (8) Upon receiving under sub. \1(3/) a copy of a motion made under?
or notice from a court that a motion has been made, whichever occufs first, the
district attorney shall take all actions necessary to ensure that all biological material
that was collected in connection with the investigation or prosecution of the case and

that remains in the actual or constructive custody of a government agency is

preserved pending completion of the proceedings under this ‘e/tion.
2= (b, (9)

(1s filed shall order forensic

deoxyribonucleic acid testing if all of the following apply:
(a) The@KM\a—lﬁngM;tio €laims !! ! he or she is actually innocent of

the offense for which he or she was convicted, found not guilty by feason of mental

S

disease or defect or adjudicated delinquent.
A
(b) The court determines either that the chain of custody of the evidence to be

tested establishes that the evidence has not been tampered with, replaced or altered
A
Y
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1 in any material respect or, if the chain of custody cannot establish the“integrity of the :'
2 evidence, that the testing itself can establish the integrity of the evidence.
3 (c) The court determines that the testing may produce noncumulative evidence
" (wovant’s) s
@ that is relevant to the peréow’®assertion of actual innocence.ﬂCW_um__%_ ::la/
/ 5 /n’*'(‘G’"ﬁf)wIaf a court in which a motion under this section is filed does Hok or

! v

/ 6 . /”' forensic deoxyribonucleic acid testing, the co etermine the disposition of
7 sI the evidence that motion seeks to have tested and, if the evidence is to be |
‘ 8 /| pr ‘ érved, by whom and for how long. The court shall issue appropriate ordex%

-

“concerning the disposition of the evidence based on its determinations. _r_/"

e e U

toriiem e
e i ETAATINET

hiecotrt may impose reasonable conditions on any testing brdei'ed under

14 perform the testing as provided under s. 165.77 (2m).

7 (@) If the results of forensic deoxyribonucleic acid testing ordered under thr

determine the disposition of any evid

P

testingiand, if the evi

supprt the movant 'S ddarm o innscemee.
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SECTION 29
1 matter presented at the hearing, the court shall enter any order that serves the
2 interests of justice, including any of the following: _
3 \1 An order setting aside or vacating the judgment of conviction,

@ judgment of not guilty by reason of mental disease or defect!)\or adjudication of

6 g An order granting the@ a néw trial qr fact—finding hearing.

7 3. An order granting the C@A

Tew Sentencing hearing, commitment

5 delinquency.

@ hearing;\or dispositional hearing. W V\/)' / _

9 ‘ @ﬁom custody, as defined in s. 968.205 (1) (a),
10
11 5. An order specifying the dis

b

' 2
O;) completion of the testinf

Lﬁ) : / ( w0d

@ 6 \@ court may order a new trial under par.

v

15 specified in s, 805.15 (3) 6) and (b).

C@ (\* considering a motion mad under (# ;
17 not represented by.ceunsel shall, if the(pexse m
18 the @ﬁﬁ%e public defend for determination of indigency and

9 nsel under s. 977.05 (éf)/'). ’
'he court may orderaC’ ‘ T his-s 7 4

21 to pay the costs of any testing orderged by the court under this section if the court '

22 @ is not indigent. If the court determines that the @@M
23 is indigent, the court shall order the costs of the testing to be paid for from the

24 appropriation account une 20.410 (1) (be).

25 (b) A A“lS mdigent for purposes of par. (a) if any of the following apply:
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SECTION

| ok

G

A
e
=

possess the Smancial resources to pay the costs of testing.
VEND

@ appeal may be taken from an order entered under this section as from

11 a final judgment. / —_

12 SECTION 30. 977.07 (1) (b) of the statutes is amended to read:

13 977.07 (1) (b) For referrals not made under ss. 809.30 and, 974.06 and 974.07,
14 a representative of the state public defender is responsible for making indigency
15 determinations unless the county became responsible under s. 977.07 (1) (b) 2. or 3.,

1983 stats., for these determinations. Subject to the provisions of par. (bn), those

P F

17 counties may continue to be responsible for making indigency determinations. Any
18 such county may change the agencies or persons who are designated to make
19 indigency determinatil?é only upon the approval of the state public defender.

20 SECTION 31. 977.07 (1) (c) of the statutes is amended to read:

21 977.07 (c) For all referrals made under ss. 809.30 and, 974.06 (3) (b) and

— yndsalScore
ept a referral of a child who is entitled to be represented by counsel

23 under s. 48.23 or 938.23, a representative of the state public defender shall

determine indigency;-and. For referrals made under ss. 809.30. dnd 974.06 (3) (b),

P L
[\
=~

25 except a referral of a child who is emntitled to be represented by counsel under s. 48.23
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SECTION 31

f 1 or 938.23, the representative of the state public defender may, unless a request for
2 redetermination has been filed under s. 809.30 (2) (d) or the defendant’s request for

representation states that his or her financial circumstances have materially

4 improved, rely upon a determination of indigency made for purposes of trial

| 5 representation under this section.
6 SECTION 32. 978.08 of the statutes is created to read:
7 978.08 Preservation of certain evidence. (1) In this section:
8 (a) “Custody” has the meaning given in s. 968.205 (1)/(a). /
9 (b) “Discharge date” has the meaning given in s. 968.205 (1) (b).
10 (2) Except as provided in sub. (3), if physical evidence that is in the possession

11 of a district ?ttefne

:ij%lﬂdes*anﬂiolog‘ical material that was collected in connection
1 204

e ———
v’ -

/ /12 | with a criminalfaction or with EHJelinquency proceeding under ch. 938, the physical

evidence shall be preserved until every person in custody as a result of the criminal j

e e v vocacr st

\\\14:/ , action or delinquency proceedig%{ias reached his or her discharge datec.
15 (3) Subject to sub. (5/), a district attorney may destroy biological material before
16 the expiration of the time period specified in sub. (é/) if all of the following apply:
17 (a) The district attorney sends a notice of its intent to destroy the biological

@ material to all persons who remain in custody as a
, o (rdd) pdl s carony
@ delinquency¢’ Tt}

",-0 L0 € er

1t of the criminal

record for each person in

20 custody or the state public defender.
21 (b) No person who is notified under par. (a‘)/does either of the following within
22 90 days after the date on which the person received the notice: ,

. @ 1. Files a motion for testing of the biological material under s. 97 41/07{ ' (02)
24 2. Submits a written request to preserve the exj to the distr;ct attorney.

EIO\OJ\CaJ Waﬂ'e}(l@
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SEcCTION 32

(¢) No other provision of federal or state law requires the district attorney to

preserve the biological material.

v
(4) A notice provided under sub. (3) (a) shall clearly inform the recipient that

the biological material will be destroyed unless, within 90 days after the date on

which the person receives the notice, either a motion for testing of the material is
v

2
filed under s. 97 4.% of a written request to preserve thfm is submitted to the

district attorney. S MW meaterial )

v
(5) If, after providing notice undér sub. (3) (a) of its intent To g

lestroy biological

mater1a1 a district attorney receives fa written request to preserve the ézidence, the

district attorney shall preserve the cvidenes

until the discharge date of the person

who made the request or on whose behalf the request was made, subject to a court

order issued under s. 974 07 (7)% ()A?r" 0? (&\gunl%j L Aﬁ;&;
Le

AR 9/» z
SEcTION 33. 980. 101 of the statutes is created to rea

gl walemalD— 5 43901 (4 b 0r(905
980.101 Reversal, vacation or setting aside of judgment relating to a

sexually violent offense; effect. (1) In this section, “judgment relating to a
sexually violent offense” means a judgment of conviction for a sexually violent
offense, an adjudication of delinquency on the basis of a sexually violent offense or

AN
g
a judgment of not guilty of a sexually violent offense by reason of mental disease or

defect.
e
(2) If, at any time after a person is committed under s. 980.06, a judgment
relating to a sexually violent offense committed by the person is reversed, set aside
J
or vacated and that sexually violent offense was a basis for the allegation made in
. v
the petition under s. 980.02 (2) (a), the person may bring a motion for
Fhat™

postcommitment relief in the court the committed the person. The court shall

proceed as follows on the motion for postcommitment relief:
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o A

[EO
{ .

v/ ‘
980.02 (2) (a) and there are no other judgments relating to a sexually violent offense

committed by the person, the court shal{vacate the commitment ordegland discharge

the person from the custody or supervision of the department. —_—
(b) If the sexually violent offense was the sole basis for the allegation under s.

980.02 (2) (a) but there are other judgments relating to a sexually violent offense

committed by the person that have not been reversed, set aside or vacated, or if the

N\ -

sexually violent offense was not the sole basis for the allegation under s. 980.02 (2)
) I
(a), the court shall determine whether to grant the person a new trial under s. 980.05

because the reversal, setting aside or vacating of the judgement for the sexually

A

violent offense would probably chaglge the result of the trial. .
v
(3) An appeal may be taken from an an order entered under sub. (2) as from

a final judgment. )

SECTION 34. 980.11 (2) (intro.) of the statute(/t:d \nsmb—/

@ is amended to read:
"

980.11 (2) (intro.) If the court places a person on supervised release under s.

v
980.08 or discharges a person under s. 980.09 ox, 980.10 or 980.101 (2) (a), the

department shall do all of the following:

SECTION 35. Initial applicability.

(1) The treatment of section 939.74 (1), (2)f“‘(c):,\and (2&);}6f the\ statutes first
)

applies to offenses not barred from prosecution on the effective date of this

v
subsection.
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Insert 2-12: :
e

SECTION 1. 165.77 (2) (a) 2. of the statutes is amended to read:

165.77 (2) (a) 2. The laboratories may compare the data obtained from the
specimen with data obtained from other specimens. The laboratories may make data
obtained from any analysis and comparison available to law enforcement agencies
in connection with criminal or delinquency investigations and, upon request, to any
prosecutor, defense attorney or subject of the data. The data may be used in criminal
ana delinquency actions and proceedings. In-this-state;the-useissubject-to s. 972.11
(6)- The laboratories shall not include data obtained from deoxyribonucleic acid
analysis of those specimens received under this paragraph in the data bank under-

sub. (3). The laboratories shall destroy speciméns obtained under this paragraph

after analysis has been completed and the applicable court proceedings have

concluded.

History: 1993 a. 16, 98; 1995 a. 717, 440.

w
SECTION 2. 165.77 (3) of the statutes is amended to read:

165.77 (3) If the laboratories receive a human biological specimen under s.
51.20 (13) (cr), 165.76, 938.34 (15), 971.17 (1m) (a), 973.047 or 980.063, the
laboratories shall analyze the deoxyribonucleic acid in the specimen. The
laboratories shall maintain a data bank baseci on data obtained from
deoxyribonucleic acid analysis of those specimens. The laboratories may compare
the data obtained from one specimen with the data obtained from other specimens.
The laboratories may make data obtained from any analysis and comparison

available to law enforcement agencies in connection with criminal or delinquency
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investigations and, upon request, to any prosecutor, defense attorney or subject of
the data. The data may be used in criminal and delinquency actions and proceedings.
In-this state; the-use-is-subjeet-to-5—972.11 (5). The laboratories shall destroy
specimens obtained under this subsection after analysis has been completed and the
applicable court proceedings have concluded. |

/
Insert 3-25:

" History: 1993 a. 16, 98; 1995 a. 77, 440,

investigation that resulted in a criminal conviction, a delinquency
e /
adjudication, or commitment under s. 971.17 or 980.06, the laboratories shall

preserve the physical evidence until every person in custody as a result of the

conviction, adjudication, or commitment v

Insert 5-17:

the court presiding over the action or proceeding shall ensure that the exhibit
is preserved until every person in custody as a result of the action or proceeding, or
as a result of commitment under s. 980/.06 that is based on a judgment of guilty or

not guilty by reason of mental disease or defect in the action or proceedingi\

Insert 7-18:

SECTION 3. 938.293 (2) of the statutes is amended to read:

938.293 (2) All records relating to a juvenile which are relevant to the subject
matter of a proceeding under this chapter shall be open to inspection by a guardian
ad litem or counsel for any party, upon demand and upon presentation of releases

where necessary, at least 48 hours before the proceeding. Persons entitled to inspect
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the records may obtain copies of the records with the permission of the custodian of
the.records or with the permission of the court. The court may instruct counsel not.
to djsclosé specified items in the materials to the juvenile or the parent if the court
reasonably believes that the disclosure would be harmful to the interests of the
juvenile. -Seetions Section 971.23 aad—917-2—1‘-/l45) shall be applicable in all delinquency
proceedings under this chapter, except that the court shall esth the timetable

v’
for the disclosures required under#s:{971.23 (1), (2m),and (8)pand-972-11-(5).
> K-
History: 1995 a. 77, 387; 1997 a. 35. _ P\-OV\ (AN SOOUQ‘ e

i _
SECTION 4. 938.299 (4) (a) of the statutes is amended to read:

938.299 (4) (a) Chapters 901 to 911 govern the presentation of evidence at the

fact—finding hearing under s. 938.31.

v

History: 1995 a. 77, 275, 352; 1997 a. 35, 205, 252, 296; 1999 a. 32, 188.

Insert 9-21:

(b) Ifthe state has evidence of a deoxyribonucleic acid profile of a person who

| committed a violation of s. 940.225 (;) or (2.)/, the evidence was collected before the

' time limitation under sub. (1) expired, and comparisons of the evidence to
deoxyribonucleic acid profiles of known persons made before the time limitation )

expired did not result in a probable identification of the person, the state may

commence prosecution of the person within 12 months after comparison of the

deoxyribonucleic evidence relating to the violation results in a probable

identification of the person.

’(c) If the state has evidence of a deoxyribonucleic acid profile of a person who
e v 7/

committed a violation of s. 948.02 (1) or (2) or 948.025, the evidence was collected
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/

before the time limitation under sub. (2) (¢) expired, and comparisons of the evidence
to deoxyribonucleic acid profiles of known persons made before the time limits
expired did not result in a probable identification of the person, the state may
commence prosecution of the person within 12 months after comparison of the

deoxyribonucleic evidence relating to the violation results in a probable

identification of the person. ~

Insert 12-8:
investigation that resulted in a criminal conviction, delinquency adjudication,
v o :
or commitment under s. 971.17 or 980.06, the law enforcement agency shall preserve

the physical evidence until every person in custody as a result of the conviction,

adjudication, or commitment

Insert 14-4:
W

SECTION 5. 971.23 (1) (e) of the statutes is amended to read:

971.23 (1) (e) Any relevant written or recorded statements of a witness named
on a list under par. (d), including any videotaped oral statemeﬁt of a child under s.
908.08, any reports or statements of experts made in connection with the case or, if
an expert does not prepare a report or statement, a written summary of the expert’s
findings or the subject matter of his or her testimony, and the results of any physical

or mental examination, scientific test, experiment or comparison that the district

attorney intends to offer in evidence at trial. This paragraph dees-net-apply-to

/

History: 1973 c. 196; 1975 c. 378, 421; 1989 a. 121; 1991 a. 223; 1993 a. 16, 486; 1995 a. 27, 387.
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1 ‘ SECTIQN 6. 97 1.2£m) (am) of the statutes is amended to read:
2 971.23 (2m) (am) Any relevant written or recorded statements of a witness
3 named on a list under par. (a), including any reports or statements of experts made
4 in connection with the case or, if an expert does not prepére a report or statement,
5 a written summary of the expert’s findings o;' the sﬁbject matter of his or her
6 testimony, and including‘ the results of any physical or mental examination, scientific
7 test, experiment or comparison that the defendant intends to offer in evidence at
8 trial.
9 5). .
History: 1973 c. 196; 1975 c. 378, 421; 1989 a. 121; 1991 a. 223; 1993 a. 16, 486; 1995 a, 27, 387.
10 %
11 SECTION 7. 972.11 (1) of the statutes is amended to read:
12 972.11 (1) Except as provided in subs. (2) to {5) (4), the rules of evidence and
13 practice in civil actions shall be applicable in all criminal procee'dings unless the
14 context of a section or rule«manifestly requires a different construction. No guardian
15 ad litem need be appointed for a defendant in a cﬁminal action. Chapters 885 to 895,

16 except ss. 804.02 to 804.07 and 887.23 to 887.26, shall apply in all criminal
17 proceedings.

History: Sup. Ct. Order, 59 Wis. 2d R1, R7 (1973); Sup. Cu. Order, 67 Wis. 2d 585, 784 (1975); 1975 c. 184, 422; 1979 ¢. 89; 1981 c. 147 ss. 1, 2; 1983 a. 165, 449; 1985
a.275; 1987 a. 332 5. 64; 1993 a. 16, 97, 227, 359; 1995 a. 456; 1997 a. 319; 1999 a. 185,

18

. 4

19 SECTION 8. 972.11 (5) of the statutes is repealed.
20

Iﬁsert 16'—19.

/

46) Upon demgand the petlt”i:;ner

S
\\
7
"o
A
.\

'. the dlé’{;nct attorney shall‘/p!f}dx?ce or‘

; i /

7 LN L

dlsclose the followmg 1tems /1{ they are gt leva;it to thevaest'gatlom’or P (’)}sefitlon
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LEGISLATIVE REFERENCE BUREAU

Insert 16-19:

(6) (a) Upon demand the district attorney shall disclose to the movant or his
or her attorney whether biological material has been tested and shall make avallable
to the movant or his or her attorney the following material:

1. Findings based on testing of biological materials.

2. Physical evidence that is in the actual or constructive possessidn ofa
government agency and that contains biological material or on which there is
biological material. _

(b) Upon demand the movant or his or her attorney shall disclose to the district
attorney whether biological material has been tested and shall make available to the
district attorney the following material: |

1. Findings based on testing of biological materials.

2. The movants biological specimen.

(¢) Upon motion of the district attorney or the movant, the court may impose
L

reasonable conditions on availability of material requested under pars. (a) 2. and (b)
2. in order to protect the integrity of the evidence.

(d) This subsec'(on does not apply unless the 1nformat10n being disclosed or the
matenal made avallable is relevant to the movant’s claim of innocence at issue in the

e
motion made under sub. (2).
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A

that resulted in the on‘g!'ction', adjudicationyfﬁdin of not guilty by 1 ¢ son of

mental disease of defect{ : //

i

Y
(a) Physical evi eice that is in/‘the actual construci}, e possession

acid testing conduicted /by either party. ly .
> /
10 Insert 17-21: | QWL\‘ (&> __
11 (9) Ifa court in which a motion under @/ S ﬁled does not order forensic
12 deoxyribonucleic acid testing, or if the results of forens1c deoxynbonuclem icid-

A DM‘"5

13 testing ordered under this section are not supportive of the f -
14 claim, the court shall determine the disposition of the evidence speciﬁed in the
Y, 15 motion subject to the following:

(a) If :-'.: fothier than the(person ‘MQMMWWWV

i it
fis’] "‘”Eﬁ"t dy, as defined in s. 968.205 (1) (a), the evidence is relevant to the

cr1m1na1 dehnquency, or comm1ment proceeding that resulted in the @{@f 20

20 or postconvmtlon rehef under this section, and th

astot aived his or

her nght to preserve the evidence under s. 165.81 (3) @V'? 57.54 (2) ®).:)68 205 @/

or 978 08 @ge court shall order the evidence preserved until all@s; ; :“

entitled to have the evidence preserved are released from custody, and the court shall

23

v
24 designate who shall preserve the evidence.
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/

(b) If the conditions in par. (a) are not present, the court may authorize
o '
destruction of the evidence.

Insert 20-12:

investigation that resulted/in a criminal conviction, delinquency adjudication,
v

or commitment under s. 971.17 or 980.06, the district attorney shall preserve the

physical evidence until every person in custody as a result of the conviction,

adjudication, or commitment v

Insert 22-3:
v
reverse, set aside, or vacate the judgment under s. 980.05 (5) that the person

is a sexually violent person,

v
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Representative Walker: , :

Below are explanations of several changes I made to the 1999 Senate Substitute
Amendment 1 to Assembly Bill 497 (1999 senate substitute) as well as discussions of
other possible changes that I chose not to make without further instruction from you:

1. T am unclear as to how much you intend that I modlfy the 1999 senate substitute
in accordance with the Uniform Statute for Obtaining Postconviction DNA Testing
that was produced by the National Commission on the Future of DNA Evidence"\The
achieve the same goal with respect to providing a postconviction process Tor P
DNA testing. The greatest difference is in the standards they impose for courts to us %
in determining whether to order postconviction DNA testing. I retained the standard

from the 1999 senate substitute, which is based on language in the federal Innocence

Protection Act of 2000 (S. 2073, 106th Congress).

The uniform statute creates two separate standards, one governing when testing is
mandatory, and the other governing when testing is at the discretion of the court. Both

standards share the following three elements: x

a. That the evidence is still in existence and in a condition)that it can be tested.

b. That the evidence was not previously tested, or was tested using a less advanced
method of testing

exculpatory results had been obta.led through DNA testing at the trial stage in order
for testing to be mandatory. As is stated in the Commission comments accompanying
the umform statute, th1s isa strmgent standard. A person who pled gu.llty or no contest

exists that testing would have resulted Ifa more favorable verdict or sentence.

The 1999 senate substitute, and this draft, adopt a single standard for mandatory
testing that requires a court to order testing if testing is relevant to the investigation
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. or prosecution that resulted in custody, if the evidence is in the possession of a
government agency, and if the evidence was not previously tested, or was tested using
a less advanced method of testing. I retained this standard because it is simpler,
perhaps easier to apply, and because it allows courts more discretion to handle the
variety of scenarios they will encounter. '

2. The uniform statute has a provision regarding discovery that is not in the 1999
senate substitute. The Wisconsin Supreme Court found in State v. O’Brien, 223 Wis.

2d 303 (1999), that there is a generalized right to postconviction discovery, but the
Court did not adopt guidelines for postconviction discovery, so I added a discovery -
provision for postconviction DNA testing to this draft. ,

3. Current law provides separate d‘iﬁzovery provisions for use of DNA evidence in
criminal proceedings under s. 972.11°(5), stats. The discovery provisions consist of a
definition of “DNA profile,” a list of test results that a party introducing DNA evidence
at trial must provide to the opposing party, and time frames for producing the results.
$DNA ‘proﬁlé}is defined as analysis using the restriction fragment length polymorphism

(RFLP) technique and does not include other analysis techniques adopted after RFLP
that scientists are currently using.

« Y

At our meeting on this draft we discussed amending the definition oDNA profildto <—
include all types of testing techniques that are used to derive a person’s genetic
makeup. IfI amend the definition of’'DNA profilé]l also have to change the list of test «—
result items that a party must produce because the current st is applicable only to

RFLP testing. If I amend the list of items that must be produced, the new language ?%:.3:‘
will bg similar to language used in the generic criminal discovery section of the statute, qustation
s. 971.23, stats. This means that the only difference between ss. 972.11 (5) and 971.23,”
stats., 4is that s. 972.11 (5), stats., requires notification of the intent to use DNA
evidence and production of test results within a specific number of days prior to trial,

whereas s. 97 1.53, stats., requires notice and production within a “reasonable time”
before trial.

Norm Gahn suggested that I eliminate the separate discovery rules for DNA evidence
and simply apply the general criminal discovery rules for scientific evidence to DNA
evidence. Norm reasoned that the separate rules are no longer necessary now that
judges and attorneys are familiar with DNA evidence. On the other hand, perhaps the
statutory time frames for notice and production in s. 972.11 (5), stats., are justified by
the complexity of DNA evidence. _

) . - c N
In the draft I chose to eliminate s. 972.11 (5), including the definition of DNA profileY,
which is not referenced outside 972.11 (5)7 Instead, the draft applies the general
criminal discovery provisions for scientific evidence to DNA evidence.

4. Under the 1999 senate substitute, if a person committed to the department of health
and family services as'a sexually violent person is subsequently exonerated from the
crime that led to his or her commitment by DNA testing, and the person is released
from commitment, he or she must register as a S9xual offender within ten days of
release. I deleted the amendment to s. 301.45 (3) (a) 3r., stats., in thefsenate substitute
that requires the person to register within ten days of release. Under current law, if
the finding that a person is a sexually violent person is reversed the pekson is exempted
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from the registration requirement. I therefore added reversal of a finding that a person
is sexually violent to the list of potential orders that a court may make if a person is

exonerated by DNA testing under s. 980:101, stats., as created by the{senate substitute
and this draft. i’ :

' e
5. Sections 950.04 (1v) (xm) and 980.11 (2) (am), stats., require that DHFS make a

reasonable attempt to notify the victim when a sexually violent offender is discharged
from commitment based on a dgtermination by DHFS or the court that the offender is
no longer sexually violent. Thejsenate substitute extends the notification requirement
to cases in which a person is discharged from DHFS commitment as a result of
exoneration from the underlying crime based on DNA evidence. Under current law,
there is no similar requirement that DHFS notify the victim when a person is
discharged from commitment as a sexually violent persons upon a successful appeal
of his or her criminal conviction or a successful motion under s. 974.06, stats. I did not
change the nofifieation requirement in the{senate substitute. Please let me know)i you
would &itherflike to delete the requirement for DHFS to notify victims when a person
is discharged based on exoneration as a result of DNA testing, or if you would like to
extend the notification requirement to all instances of discharge from commitment.

Sections in the{senate substitute that authorize a court presiding over
Spiftor, DIN4 testing to order disposition of DNA evidence after proceedings on

afifare completed (ss. 974.07 (6m) and (8)). In order to assure that evidence
ed for any other person involved in the same crime but not party to the
% I applied the same evidence preservation standards to courts. presiding over

) s are provided in the bill for trial courts, crime laboratories,
district attorneys;and/law enforcement. : : -

ALY
¢

‘ () ? / %% ,’i. L0 ;'E o 2515 T

an appropriation ofior/increase @) the cost of state government §jmore than $10,000, XN
except for emergen‘éy appropriation bills, until the budget bill has’passed both houses.

If this bill is introduced and enacted as an emergency measure prior to passage of the

budget, any appropriation in the bill with an effective date prior to passage of the

budget would be repealed by action of the budget bill (which repeals and recreates the
appropriations schedule) unless you have also amended the budget bill to include the

correct appropriation line amount. Instead of using a delayed effective date for the _
appropriation you may wish to consider having this bill redrafted as an amendment |

to the budget bill. Alternatively, you may wish to introduce this bill after
passage of the budget bill; if that is done, please check with me after the budget bill

passage to ensure that the numbers for created statutes in this bill have not been
supplanted by the budget bill.

(&

¥

Tne  newly ke agpipriahes b fund DR tesh fry e
people W‘H%‘?D»H\a (!?% [Bts shf’s.) 15 edrret ? ~F 2ere fg{ifﬁ,
fn he S%Mpﬁﬁn Yhat you ! msért a pe i l olotiar a,mve&m‘f_ mo T =
appbafiation T wncludenl " é»tz(w\/@d} g Heckrve da €l ol cregthion ﬁf”%& AT,
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Please let me know iflwould like to discuss the bill.

Robin Ryan

Legislative Attorney

Phone: (608) 261-6927

E-mail: robin.ryan@legis.state.wi.us
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December 8, 2000

Representative Walker:

Below are explanations of several changes I made to the 1999 Senate Substitute
Amendment 1 to Assembly Bill 497 (1999 senate substitute) as well as discussions of
other possible changes that I chose not to make without further instruction from you:

1. Tam unclear as to how much you intend that I modify the 1999 senate substitute
in accordance with the Uniform Statute for Obtaining Postconviction DNA Testing
(uniform statute) that was produced by the National Commission on the Future of -
DNA Evidence (Commission). The uniform statute and this draft achieve the same
goal with respect to providing a postconviction process for DNA testing. The greatest
difference is in the standards they impose for courts to use in determining whether to
order postconviction DNA testing. I retained the standard from the 1999 senate
substitute, which is based on language in the federal Innocence Protection Act of 2000
(S. 2073, 106th Congress).

The uniform statute creates two separate standards, one governing when testing is
mandatory, and the other governing when testing is at the discretion of the court. Both
standards share the following three elements:

a. That the evidence is still in existence and in a condition such that it can be tested.

b. That the evidence was not previously tested, or was tested us1ng a less advanced
method of testing.

c. That the application for testing is made for the purpose of demonstrating innocence
and not for the purpose of delay.

In addition to the above three criteria, the person making the motion for postconviction
DNA testing must show that a reasonable probability exists that the person would not
have been prosecuted or convicted if exculpatory results had been obtained through
DNA testing at the trial stage in order for testing to be mandatory. As is stated in the
Commission comments accompanying the uniform statute, this is a stringent
standard. A person who pled guilty or no contest is not eligible for testing under this
standard. ‘

The uniform statute makes testing discretionary if the person making the motion for
postconviction DNA testing shows that the three criteria listed above are met and if
the person shows that a reasonable probability exists that testing would have resulted
in a more favorable verdict or sentence.
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The 1999 senate substitute, and this draft, adopt a Single standard for mandatory
testing that requires a court to order testing if testing is relevant to the 1nvest1gat10n
or prosecution that resulted in custody, if the evidence is in the possession of a
government agency, and if the evidence was not previously tested, or was tested using
a less advanced method of testing. I retained this standard because it is simpler,
perhaps easier to apply, and because it allows courts more discretion to handle the
variety of scenarios they will encounter.

2. The uniform statute has a provision regarding discovery that is not in the 1999
senate substitute. The Wisconsin Supreme Court found in State v. O’Brien, 223 Wis.
2d 303 (1999), that there is a generalized right to postconviction discovery, but the
Court did not adopt guidelines for postconviction discovery, so I added a discovery
provision for postconviction DNA testing to this draft.

3. Current law provides separate discovery provisions for use of DNA evidence in
~ criminal proceedings under s. 972.11 (5), stats. The discovery provisions consist of a
definition of “DNA profile,” a list of test results that a party introducing DNA evidence
at trial must provide to the opposing party, and time frames for producing the results.
“DNA profile” is defined as analysis using the restriction fragment length
polymorphism (RFLP) technique and does not include other analysis techniques
adopted after RFLP that scientists are currently using.

At our meeting on this draft we discussed amending the definition of “DNA profile” to
include all types of testing techniques that are used to derive a person’s genetic
makeup. IfI amend the definition of “DNA profile,” I also have to change the list of test
result items that a party must produce because the current list is applicable only to
RFLP testing. If I amend the list of items that must be produced, the new language
will be similar to language used in the generic criminal discovery section of the statute,
s. 971.23, stats. This means that the only difference between ss. 972.11 (5) and 971.23,
stats., is that s. 972.11 (5), stats., requires notification of the intent to use DNA
evidence and production of test results within a specific number of days prior to trial,
whereas s. 971.23, stats., requires notice and production within a “reasonable time”
before trial.

Norm Gahn suggested that I eliminate the separate discovery rules for DNA evidence
and simply apply the general criminal discovery rules for scientific evidence to DNA
evidence. Norm reasoned that the separate rules are no longer necessary now that
judges and attorneys are familiar with DNA evidence. On the other hand, perhaps the
- statutory time frames for notice and production in s. 972.11 (5), stats., are justiﬁed by
the complexity of DNA evidence.

In the draft I chose to eliminate s. 972.11 (5), including the definition of “DNA profile,”
which is not referenced outside 972.11 (5). Instead, the draft applies the general
criminal discovery provisions for scientific evidence to DNA evidence.

4. Under the 1999 senate substitute, if a person committed to the department of health
and family services as a sexually violent person is subsequently exonerated from the -
crime that led to his or her commitment by DNA testing, and the person is released
from commitment, he or she must register as a sexual offender within ten days of
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release. I deleted the amendment to s. 301.45 (3) (a) 3r., stats., in the 1999 senate
substitute that requires the person to register within ten days of release. Under
current law, if the finding that a person is a sexually violent person is reversed the
person is exempted from the registration requirement. I therefore added reversal of
a finding that a person is sexually violent to the list of potential orders that a court may
make if a person is exonerated by DNA testing under s. 980.101, stats., as created by
the 1999 senate substitute and this draft.

5. Sections 950.04 (1v) (xm) and 980.11 (2) (am), stats., require that DHFS make a
reasonable attempt to notify the victim when a sexually violent offender is discharged
from commitment based on a determination by DHFS or the court that the offender is
no longer sexually violent. The 1999 senate substitute extends the notification
requirement to cases in which a person is discharged from DHFS commitment as a
result of exoneration from the underlying crime based on DNA evidence. Under
current law, there is no similar requirement that DHFS notify the victim when a
person is discharged from commitment as a sexually violent persons upon a successful
appeal of his or her criminal conviction or a successful motion under s. 974.06, stats.
I did not change the notification requirement in the 1999 senate substitute. Please let
me know either if you would like to delete the requirement for DHFS to notify victims
when a person is discharged based on exoneration as a result of DNA testing, or if you
would like to extend the notification requirement to all instances of discharge from
commitment.

6. I modified the sections in the 1999 senate substitute that authorize a court presiding
over a motion for DNA testing to order disposition of DNA evidence after proceedings
on the motion are completed (ss. 974.07 (6m) and (8)). In order to assure that evidence
is preserved for any other person involved in the same crime but not party to the
motion, I applied the same evidence preservatlon standards to courts presiding over
DNA testing motions as are provided in the bill for trial courts, crime laboratorles

district attorneys, and law enforcement.

- 7. T have made several changes in the bill to change provisions that were in passive

voice to active voice.

8. The newly created appropriation to fund DNA testing for indigent people at s. 20.410
(1) (be), stats., is currently funded at zero dollars. On the assumption that you will
insert a specific dollar amount in the appropriation, I included a delayed effective date
for the creation for the appropriation. Section 16.47 (2), stats., does not permit either
house of the legislature to pass a bill that contains an appropriation of, or an increase
in the cost of state government of, more than $10,000, except for emergency
appropriation bills, until the budget bill has passed both houses. If this bill is
introduced and enacted as an emergency measure prior to passage of the budget, any
appropriation in the bill with an effective date prior to passage of the budget would be
repealed by action of the budget bill (which repeals and recreates the appropriations
schedule) unless you have also amended the budget bill to include the correct
appropriation line amount. Instead of using a delayed effective date for the
appropriation you may wish to consider having this bill redrafted as an amendment
to the budget bill. Alternatively, you may wish to introduce this bill after passage of
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the budget bill; if that is done, please check with me after the budget bill passage to

ensure that the numbers for created statutes in this bill have not been supplanted by
the budget bill.

Please let me know if you would like to discuss the bill.

Robin Ryan
Legislative Attorney
Phone: (608) 261-6927

E—mail: robin.ryan@legis.state.wi.us

Michael Dsida
Legislative Attorney
Phone: (608) 266-9867



