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‘Appeals Judge neininger writes
concurrence to own decision

He argd Eich lament

the dofdrunce that
reviewing courts must pay
to LIRC decisions

By David Ziamer, Eaq.
Wisconsin Opinions

In an unusual move. two judges on the
District IV Court of Appeals hawe
expressed their displeasure with the great
deference that judges are required to afford
to decisions of the Labor and Industry
Review Commission (LIRC).

Their comments came in a decision
refeased on September 7, but not recom-
metided for publication.

in the case, Laverne Kertis was fired
from his position as an assistant managet at
& Copps retdil store, after the store docu-
mentsd that he frequently leR the store
before the end of his shift, and falsified his
pay records.

Whea confronted with evidetioe of the
theft, Kertis admitted leaving early, bt
claitned he was working at home.

He also explained that he had become
upset with his employer. and decided that
he should be paid for al the extra work he
did outside of the store. Kertis was a
salaried employee, but received extra pay
for working Sundays and holidays.

After his discharge, Kettis filed a claitm
for unempioyment compensation.

The Departiment of Workforce Develop-
ment determined that he was discharged
for misconduct, and thus was ineligible. An
administrative law judge (ALY affirmed
the department’s determination.

LIRC. however, with ot member dis-
sehting, reversed the ALT's decision, con-
cluding that Copps had niot proven that
Kertis had engaged it misconduct.

Copps appealed, - and Portage Cotmty
Circuit Judge Fredetic W. Fleichauer pre-
siding, reversed the commission, venclud-
ing that its decision was hot supported by
credible and substantial evidence.

The commiission appealed. and the Court
of Appeals reluctantly reversed in a deci-
sion by District IV Judge David &.

After setting qut the preat deference paid
1o the comenission’s factual findings, and
toting that the burdeni on of proof on mis-
conduct issues in unemployment compen-

‘satioti cases tests with the ethployer, the

Appeals Court said:

“The commission’s finding that Kerts
did not falsify his time records is support-
ed by his own testimony that he per-
formed work for Copps during the hours
e subimitted for the dates at issue. Heis
the only person who testified regarding
what he did during those hours. Kettis’s
testimony is direct evidencs of these
facts, evett if his testitnony was self-serv-
ing. and even if the record provides
grounds to question its veracity. We con-
clude that Kertis's testimony constitutes

substantial evidettce to stppott the com-
mission's factuat findings™

Thecourt then catalopued what it appar-
ently considered the overwhelming ew-
dettce of misconduct on Kertis' part.
Nevertheless, the court concluded that,
despite the weight of that evidence, it could
not hold Kertis's testinony itkredible as 2
matter of law. Accordingly, the Appeals
Court reversed the Cireuit Coutt.

Particularly unusual was a concurrehce

-added to the decision. As noted above, the

opinion of the court was written by Judge

However, Judge Deininger also wrote
the concurting opinion, which was juined
by Iwdge William Eich, Presiding Judge
Charles I Dykman was the third member
of the pansl. -

The concurrence tioted that the deferen-
tial standaed of review accorded to LIRC's
decisions has been criticized by Supretme
Coutt Justice Patrick Crooks as follows:
“Such limited judicial review works to
itisulate from close serutiny those decisions
of the LIRC thiat are arguably unjust as well
as those that are just™ CBS, Inc. v. LIRC,
219 Wiz2d 564, 585, 579 N.W2d 668
(1998).

The concurrence stated that, if peritted
to accord any less deference to the
Commission’s factual findings, the tesult
would fikely be different.

- 'The case is The Copps Cotporation v.

. LIRC. et al.. No. 99-2171.
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Phonea: (608) 266-9180 ~ FAX: (608) 282-3614 ~ E-Mail: Rep.Walker @legis.state.wi.us

Representative Scott Walker

FOR IMMEDIATE RELEASE - Aprll 9,2001

Bill Checks Sllly Decisions by LIRC at Courtroom Door
Proposal Repeals Judicial Deference to State Agency

Madison...Decisions by the Labor and Industry Review Commission could receive closer review
under a proposal being drafted by state Rep. Scott Walker (R-Wauwatosa).

Walker said today he wants to repeal a law that requires judges to grant deference to the state agency’s
findings in employment matters. He noted that state statutes now force courts to uphold unjust rulings
because judges must generally defer to factual findings by the LIRC.

“The agency appeals process is dysfunctional at best under current law,” Walker said. “As a result,
unfair decisions are allowed to stand — in fact, they are required to stand.”

He said a recent decision by the Wisconsin Supreme Court to award worker’s compensation benefits to
an Oak Creek businessman highlights the need for change. The sharply divided court on Wednesday

upheld the LIRC’s decision to grant benefits, even though the man’s own intoxication led to the loss of

his fingers to frostbite during a business trip. ;-
“That is simply crazy,” Walker said. “Nobody forced him to g0 to the tavern and get drunk that day

His loss resulted from his own traglc lack of Judgmcnt Luckily for him, the LIRC often demonstrates
the same lack of common sense.’

Walker said his interest in judicial deference began in September, when a state appeals court judge
wrote an unusual concurrence to his own decision granting unemployment compensation to a fired
store manager. In that case, the court awarded benefits despite overwhelming evidence of misconduct

by the employee. In his concurrence, District IV Judge David Deininger implied that the outcome
would have been different if the court were not required to afford great deference to the agency.

Walker said he hopes to introduce legislation later this month to revoke the current requirement.
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COURT OF APPEALS
DECISION
DATED AND FILED

September 7, 2000
Cornelia G. Clark
Clerk, Court of Appeals

of Wisconsin

NOTICE

This opinion is subject to further editing. If published, the official version will appear in the bound
volume of the Official Reports. '

A party may file with the Supreme Court a petition to review an adverse decision by the Court of
Appeals. See Wis, Stat. § 808.10 and Rule 809.62.

No. 99-217199-2171

STATE OF WISCONSIN IN COURT OF APPEALS

DISTRICT IV

The Copps Corporation, | _
Plaintiff-Respondent,
V.
Labor & Industry Review Commission,
Defendant-Appellant,
Laverne Kertis,
Defendant-Co-Appellant.

APPEAL from an order of the circuit court for Portage County: FREDERIC W.
FLEISHAUER, Judge. Reversed and cause remanded with directions.

Before Dykman, P.J., Eich, and Deininger, JJ.

{1. DEININGER, J. The Labor and Industry Review Commission and Laverne Kertis

http://www.courts.state.wi.us/html/ca/99/99-2171.htm 04/09/2001
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appeal a circuit court order which reversed the commission’s determination that Kertis was

entitled to unemployment compensation benefits.} The commission argues that the circuit

court erred in reversing its factual findings. The Copps Corporation, Kertis’s employer,
responds that there was no credible and substantial evidence to support the commission’s
finding that Kertis had not engaged in misconduct, and further that the commission erred in
rejecting the administrative law judge’s (ALJ) credibility assessment. Because the
commission’s findings are supported by credible and substantial evidence, and because it
adequately explained its departure from the ALJ’s factual findings, we reverse the order of
the circuit court. On remand, the commission’s determination shall be ordered reinstated.

BACKGROUND

2. Kertis worked as an assistant manager at a Copps retail store. After receiving
information that Kertis was leaving the store before the end of his shift on Sundays, a Copps
- loss prevention specialist investigated the matter. Copps obtained videotapes of Kertis's
entry and exit from the store on Sundays and on a holiday during a period of approximately
two months, and it compared this information with the hours recorded on Kertis's time

sheets. The loss prevention specialist then confronted Kertis regarding the discrepancies.-?f
Kertis did not deny that he left the store early, but claimed that he was doing work at home
or visiting competitors' stores. Kertis also explained that he recently had experienced a
"turning point" with Copps, which caused him to become upset with his employer, and he
decided that he should be paid for "all the extra work outside of the store." At the loss
prevention specialist's request, Kertis prepared a written statement regarding the matter.
After determining that Kertis falsified his pay records to collect wages for hours he did not
actually work, Copps discharged him. '

q3. After his discharge, Kertis filed a claim for unemployment compensation. The
Department of Workforce Development determined that Kertis-was discharged for
misconduct, and thus was not eligible for benefits pursuant to Wis. Stat. § 108.04(5) (1997-

98).3 Kertis appealed the determination. He testified at the appeal hearing that he spent the
disputed time on permitted off-premises work activities. Copps presented no direct evidence
of what Kertis was doing during the hours at issue. There was circumstantial evidence,
however, suggesting that Kertis did not perform work for Copps during all of the disputed
hours. The ALJ affirmed the department's determination denying unemployment benefits
based on misconduct.

4. Kertis appealed to the commission. The commission, with one member dissenting,
reversed the ALJ's decision, concluding that Copps did not prove that Kertis had engaged in
misconduct connected with his employment. Copps sought review of the commission's
decision in the circuit court. The court concluded that the commission's decision was not
supported by credible and substantial evidence and reversed it. The commission appeals the
reversal of its determination.

ANALYSIS

http://www .courts.state.wi.us/html/ca/99/99-2171.htm 04/09/2001
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(5. We review the commission's decision, not that of the circuit court. See Stafford
Trucking, Inc. v. DILHR, 102 Wis. 2d 256, 260, 306 N.W.2d 79 (Ct. App. 1981). The
specific matter under review is the commission's determination that Kertis did not engage in
misconduct because he performed work for his employer during the hours he was away from
his employer's place of business for which he claimed pay. This is a question of fact. See
Holy Name Sch. v. DILHR, 109 Wis. 2d 381, 386, 326 N.W.2d 121 (Ct. App. 1982)
(holding that questions concerning an employee's conduct and intent are questions of fact for

the administrative agency to determine).i

q[6. This court cannot find facts, and our review of factual findings is always deferential,
albeit in several differing degrees. When we review the factual findings of a trial court, we
will only overturn a finding if it is clearly erroneous-that is, if it is against the great weight
_and clear preponderance of the evidence. See Wis. Stat. § 805.17(2); see also Siker v. Siker,
225 Wis. 2d 522, 527-28, 593 N.W.2d 830 (Ct. App. 1999). We grant greater deference to a
jury's factual determination. We will uphold a jury's verdict even if it is against the great
weight and clear preponderance of the evidence, so long as we can locate in the record "any
credible evidence" to support the jury's finding. See Weiss v. United Fire & Cas. Co., 197

- Wis. 2d 365, 389-90, 541 N.W.2d 753 (1995). The deference with which we review an
administrative agency's finding of fact lies somewhere between these two standards, but we
conclude that the standard for our present review more closely resembles that applicable to a
jury's findings.

7. We are not to set aside an agency s finding of fact if itis supported by ' credible and -

upon the credibility of the W1tnesses SGEWGS,—IM‘V‘*LLR—Wl
ZW’IE‘&EG{/A@)\}Q%% "Substantial" evidence is that which is "relevant,

probative, and credible, and which is in a quantum that will permit a reasonable factfinder to
base a conclusion upon it." See Princess House, Inc. v. DILHR, 111 Wis. 2d 46, 54, 330
N.W.2d 169 (1983). We must search the record to locate substantial evidence which
supports the commission's decision. See Vande Zande v. DILHR, 70 Wis. 2d 1086, 1097,
236 N.W.2d 255 (1975). And, as in the case of a jury's verdict, we will affirm a finding by
the commission even if it is contrary to the great weight and clear preponderance of the

evidence. See Eastex Packaging Co. v. DILHR, 89 Wis. 2d 739, 745, 279 N.W.2d 24
(1979).

q(8. The burden to prove misconduct in unemployment compensation determinations lies
squarely on the employer. See Boynton Cab Co. v. Giese, 237 Wis. 237, 243, 296 N.W. 630
(1941). The commission's finding that Kertis did not falsify his time records is supported by
his own testimony that he performed work for Copps during the hours he submitted for the

~ dates at issue. He is the only person who testified regarding what he did during those hours.
Kertis's testimony is direct evidence of these facts, even if his testimony was self-serving,
and even if the record provides grounds to question its veracity. We conclude that Kertis's
testimony constitutes substantial evidence to support the commission's factual findings.

9. Copps argues that we should reject the commission's findings because Kertis's testimony

http://www .courts.state.wi.us/html/ca/99/99-2171.htm | 04/09/2001
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was incredible as a matter of law. Testimony is not inherently incredible, however, unless it
is in conflict with the uniform course of nature or with fully established or conceded facts.
See Chapman v. State, 69 Wis. 2d 581, 583, 230 N.W.2d 824 (1975). Mere conflicts in
testimony do not render the testimony inherently incredible. Rather, such conflicts are to be
resolved by the commission. While other evidence presented at the hearing was arguably
quite damaging to Kertis's credibility, it did not render his testimony incredible as a matter

. of law. ‘

. §110. Copps points to several matters in the evidentiary record which, it argues, render
Kertis's testimony incredible:

(1) The key evidence on which Copps relies is Kertis's alleged "admission" to the loss
prevention specialist. Kertis stated as follows: "Yes I did lcave some Sundays early
sometimes, I just would go home and other times I would go to other stores 6r work on
things at home." However, at the hearing, Kertis testified that he was "very upset"
when he wrote the statement, and he meant that at times he would continue with work
at home later in the evening.

- (2) Another piece of evidence Copps cites is Kertis's explanation of his "turning point"
in his relationship with his employer that occurred shortly before the investigation
began. One day while Kertis was at work, someone took approximately $400 from his
checkbook on the store premises. This caused Kertis to become upset with his
employer, at least in part because he was not kept advised of any investigation into the
matter. At that point, he "made up [his] mind" that he should be paid for "all the extra
work outside of the store." ‘ '

(3) Copps also points to Kertis's pay structure and his job duties, which allegedly
provided him both a motive and the opportunity to falsify his time records. As a
manager, Kertis was a salaried employee except for Sundays and holidays, when he
earned overtime pay for his work hours. Kertis was in charge of the store on the dates -

at issue. Also, he was responsible for employee time submissions to Copps's
headquarters.

(4) The fact that Kertis failed to give notice to or obtain permission from Copps to
leave work early on Sundays, according to Copps, also renders his testimony
incredible. Kertis never told his employer that he was leaving the store before the end

of his shift on Sundays to do work other than at the store. He also never completed an

off-premises work form.2

(5) Kertis's alleged work activities during the hours in dispute, in Copps's view, also
demonstrate his lack of credibility. One of the tasks Kertis claimed to be working on at
~ home was a United Way campaign, but he admitted at the hearing that he had
completed the pledge work before the dates at issue. Also, Kertis claimed to have
visited competitors' stores. Although Kertis usually reported the results of his visits to
competitors' stores to the store manager, the store manager did not recall Kertis doing

http://www.courts.state.wi.us/html/ca/99/99-2171.htm ' 04/09/2001
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so following the dates at issue. The store manager testified that he preferred employees
to conduct these visits on weekdays, but there was no established rule in that regard. In
addition, although Kertis admittedly could have performed this task at the store, he
claimed to have proofread thousands of Key Club applications at home. Copps asserts
that the sheer volume of these documents renders this testimony incredible.

(6) Finally, Copps points to Kertis's evasiveness in answering questions regarding the
work he allegedly performed at home. For example, Kertis asserted that he washed
former employees' smocks at home during some of the disputed hours. When informed
that the videotape did not show him taking home any smocks on the days in question,
Kertis responded as follows: "[B]ut that doesn't mean that I did not cart them home
earlier in the week and do them on Sunday." That is, instead of directly responding to
the impeaching cvidence, Kertis implicd that it was theoretically possible that he had
performed that task during the hours in question.

Y(11. Having independently reviewed the record, we agree with Copps that reasonable
persons could quite easily interpret the evidence in this case differently than did the
commission, as the department, the ALJ, one commissioner, and the trial judge all
have done. The question before us, however, is not whether reasonable persons could
reach the opposite conclusion on the evidence before the commission, but whether
there was "relevant, probative, and credible" evidence "in a quantum that will permit a
reasonable fact finder" to reach the conclusion the commission reached. See Princess
House, Inc., 111 Wis. 2d at 54. We conclude that there was. The items Copps has
pointed to all tend to support its view that Kertis falsified his time records, but they do
not, individually or cumulatively, render Kertis's testimony incredible as a matter of
Jlaw. It is not this court's task to assess Kertis's credibility; in fact, we are precluded
from doing so. See Wis. Stat. § 102.23(6). That responsibility is delegated to the

. commission, it has discharged it, and we must uphold its findings.

q12. Copps makes an additional argument as to why we should conclude that the
commission erred in making its present determination. Under Wis. Stat. § 227.46(2), "[i]f an
agency's decision varies in any respect from the decision of the hearing examiner, the
agency's decision shall include an explanation of the basis for each variance." Copps
acknowledges that the commission, and not the ALIJ, bears the ultimate responsibility for
finding facts. See Falke v. Industrial Comm’n, 17 Wis. 2d 289, 294-95, 116 N.W.2d 125
(1962); see also Wis. Stat. § 102.18(3). However, Copps argues that the commission did not
fulfill its duty to explain why it reversed the ALJ's credibility assessment. We disagree.

q13. Whether the commission failed to comply with required procedures, or otherwise
violated Kertis's due process rights, is a question of law subject to our de novo review.
See Tateoka v. City of Waukesha Bd. of Zoning Appeals, 220 Wis. 2d 656, 669, 583
N.W.2d 871 (Ct. App. 1998). "[D]ue process requires only that the [administrative
agency] consult with the hearing examiner and submit a memorandum opinion
explaining its basis for rejecting the hearing examiner's findings." Hakes v. LIRC, 187
Wis. 2d 582, 588, 523 N.W.2d 155 (Ct. App. 1994). :

http://www.courts.state.wi.us/html/ca/99/99-2171 htm | 04/09/2001
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q14. The requirement for a "credibility conference" has evolved from decisions of the
supreme court. The court held in Falke v. Industrial Comm’n, 17 Wis. 2d 289, 116
N.W.2d 125 (1962), that there is a constitutional right, in cases involving the
credibility of a witness as a substantial element, to have the benefit of the demeanor
cvidence which is lost when the agency decides the controversy without the
participation of the hearing examiner who heard the testimony. See also Shawley v.
Industrial Comm’n, 16 Wis. 2d 535, 541-42, 114 N.W.2d 872 (1962). Subsequently,
the court held that due process required that the record affirmatively show that the
commission had the benefit of the examiner's personal impressions of the material
witnesses. See Braun v. Industrial Comm’n, 36 Wis. 2d 48, 57, 15’% N.W.2d 81
(1967).

q15. The court soon realized, however, that a simple statement in the record that the
commission had consulted with the hearing examiner, was not an adequate safeguard
of the parties' rights. Thus, in Burton v. DILHR, 43 Wis. 2d 218, 225, 168 N.W.2d
196, modified, 43 Wis. 2d 218, 170 N.W.2d 695 (1969), the court stated that it would

be "proper, prudent and helpful” if the agency, in situations where the recommended
findings of the examiner are rejected or reversed, would submit a statement or
memorandum opinion giving the reasons for such rejection or reversal. Then, in
Transamerica Ins. Co. v. DILHR, 54 Wis. 2d 272, 283-84, 195 N.W.2d 656 (1972),
the procedure the court suggested in Burton was made mandatory. In doing so, the

court relied on not only the right to due process and meaningful judicial review, but
also on notions of fundamental fairness:

The parties ... are entitled to know, not only that the department set aside the
findings of an examiner but why it did so - not only what independent findings
the department found proper, but on what basis and evidence it made such
findings. Particularly is this true where credibility of witnesses is involved.
Fundamental fairness requires that administrative agencies, as well as courts,
set forth the reasons why a fact-finder’s findings are being set aside or reversed,
and spell out the basis for independent findings substituted.

Id. at 284.

q[16. In the present case, the commission provided the following explanation for its
reversal of the ALJ's determination:

The commission consulted with the administrative law judge regarding the
credibility and demeanor of the witnesses. The administrative law judge
indicated that he did not feel the employe was absolutely credible when he
stated he was making up the time. This credibility assessment was not based
upon any negative impression of the employe’s demeanor, but was grounded in
the administrative law judge’s belief that the employe was attempting to get
even with the employer after money was stolen from his office. However, while
the evidence does demonstrate that the employe was upset about the employer’s
response to the missing money and determined that from that point on any
work done at home would be done on the clock, the employe’s unwillingness to

http://www.courts.state.wi.us/html/ca/99/99-2171.htm 04/09/2001
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put in extra time for the employer does not necessarily indicate that he falsified
records with respect to the work which he did perform. The commission sees
nothing inherently incredible about the employe’s explanation for his actions,
and in the absence of any other evidence to suggest that he was not actually
performing work for the employer during the hours reported, it does not
conclude that intentional falsification of records occurred.

q17. Thus, there can be no dispute that the commission conducted the required credibility
conference with the ALJ in this case. The remaining issue is whether the commission
provided an adequate explanation of its variance from the ALIJ's credibility determination.
Copps contends that the commission's "limited explanation" is inadequate and that we
should remand this case to the commission with instructions to review the entire record.
According to Copps, there is other evidence to suggest that Kertis falsified his time records,
which we have summarized above. Although we agree with this assertion, we disagree that
the commission failed to fulfill its duty to explain its findings.

q18. We must rely on the commission's description of the credibility conference because
there 1s no other record of it. The commission states that the ALJ did not rely on demeanor
evidence, but made an inference from Kertis's testimony that his "turning point" with Copps
motivated him to falsify his time records. The commission made a different inference from
this same testimony. The commission was aware of the contrary evidence in the record,
inasmuch as it formed the basis for the ALJ's and the dissenting commissioner's conclusions,
and the commission itself addressed somie of the opposing evidence in a footnote. Assuming,
as we must, that the commission accurately stated the basis of the ALJ's credibility
determination, it was arguably in as good a position as the ALJ to pass on the credibility of
Kertis's testimony and to find the facts in this case. -

q[19. In short, we conclude that there is no basis in the present record for setting aside the
commission's determination on due process grounds, or because of any failure on the
commission's part to comply with the requirements that it consult with the ALJ on matters of
credibility and explain the basis of its variance from the ALJ's findings.

CONCLUSION

920. For the reasons discussed above, we reverse the appealed order and direct the circuit
court to enter an order affirming the commission's decision.

By the Court.-Order reversed and cause remanded with directions.

Not recommended for publication in the official reporté.

No. 99-2171(C)

f21. DEININGER, J. (concurring). 1 join in the court's opinion and disposition, but write

separately to note that the standard by which we review the commission's determination in
this appeal is not without its detractors. See CBS, Inc. v. LIRC, 219 Wis. 2d 564, 585, {39,

http://www .courts.state.wi.us/html/ca/99/99-2171.htm 04/09/2001
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579 N.W.2d 668 (1998) (Crooks, J., concurring) ("Such limited judicial review works to
insulate from close scrutiny those decisions of the LIRC that are arguably unjust as well as
those that are just."). Were this court’s review permitted to be less deferential to the factual
finding of the two commissioners who constituted the commission’s majority, I may well
have joined the circuit court, the dissenting commissioner, the ALJ, and the department in
concluding that Copps had established that Kertis had engaged in misconduct.

I am authorized to state that Judge Eich joins in this concurrence.

1 Although both Kertis and the commission appeal the circuit court's order, Kertis joined in the
commission's brief and did not file a separate brief. We will refer to the appellants collectively as "the
commission."

2 Kertis allegedly falsified his time sheets on five Sundays and one holiday, for a total of 13.75 hours
or $412.23 in wages. Specifically, the discrepancies were as follows:

- Date Hours in sfore Hours reported Difference
12/07/97 750 9.0 1.50
Date Hours in store Hours reported Difference
12/21/97 525 8.0 275
12/28/97 575 8.0 225
01/01/98 "4.75 | 80 3.25
01/04/98 575 8.0 225
01/25/98 225 4.0 1.75
3 All references to the Wisconsin Statutes are to the 1997-98 version unless otherwise noted.

4 We emphasize that the issue is not whether claiming pay for hours not worked is misconduct within
the meaning of Wis. Stat. § 108.04(5), but whether Kertis in fact engaged in that form of misconduct.
Misconduct includes "deliberate violations or disregard of standards of behavior which the employer has
the right to expect of his employee ...." See Boynton Cab Co. v. Neubeck, 237 Wis. 249, 259, 296 N.W.
636 (1941). It is undisputed that Copps had a policy stating that falsification of time cards or company
records was cause for discharge. Kertis testified that he knew of and understood the policy.

5 "[Tlhe provisions of ch. 102 [which governs worker's compensation claims] with respect to judicial
review of orders and awards shall likewise apply to any decision of the commission reviewed under"
Wis. Stat. § 108.09, relating to unemployment compensation claims. See § 108.09(7)(b). Although Wis.
Stat. § 102.23(6), which sets forth the credible and substantial evidence standard, is a relatively recent
addition to unemployment compensation practice, the supreme court has held that the statute did not
make a substantive alteration to the standards of review expressed in earlier judicial opinions. See
Princess House, Inc. v. DILHR, 111 Wis. 2d 46, 53-55, 330 N.W.2d 169 (1983).
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6. There was conflicting testimony as to whether Kertis was required to complete this form. Kertis, who
was in charge of collecting the forms, said that employees were not required to complete the form. The
store manager testified that the form should be completed whenever an employee performed work other
than on the store premises, unless the employee returned to the store before the end of the shift.
However, neither Kertis nor any other assistant manager had ever completed such a form.
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a finding of fact made by the labor and industry review commission’in a
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worker’s compensation or an unemployment gmnpgmahoxhcase

/ mﬁ’&@m‘fﬁAnalysis by the Legislative Reference Bureau

/'/ Under current law, a disputed worker’s compensation or unemployment

/cotapérisation claim is decided by a hearing examiner employed by the department
of workforce development.“f A decision of a hearing e Jaminer is subject to review by
the labor and industry review commission (LIRC)¥ A decision of LIRC, in turn, is
subject to review by the courts. A finding of fact made by LIRC is conclus1ve and may
be set aside by a court only if the finding is not supported by credible and substantial
evidence (great deference standard of review)? As such, a court may not set aside a
finding of fact made by LIRC that is supported by credible and substantial evidence
even if the finding is contrary to the great wei ﬁht and clear preponderance of the
evidence (clearly erroneous standard of review), Goranson v. IHLR Dept., 94 Wis 2d
537, 554 (1980), which is the standard of review used by an appellate court in f
reviewing a finding of fact of a trial court. Siker v. Siker, 225 Wis. 2d 522, 52728 (Ct. o
App 1999). This bill permits a court, when reviewing a finding of fact made by LIRC . @"
in a worker’s compensatlon or unemployment éorpehsationcase; to use the clearly
erroneous standard of review instead of the great deference standard of review. As
such, the bill permits a court to set aside a finding of fact made by LIRC that is
supported by credible and substantial evidence if the finding is contrary to the great
weight and clear preponderance of the evidence.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 102.23 (1) (a%f the statutes is amended to read:

- 102.23 (1) (a) The Subject to par. (e) 3?/;nd sub. (G)fﬁihe findings of fact made

by the commission acting within its powers shall, in the absence of fraud, be
conchisive. The order or award granting or denying g'/éompensation, either
interlocutory or final, whether judgment has beén Hrendered on it or not, is subject to
review only as provided in this section and not under ch. 227 or s. 801.02. Within 30
days after the date of an order or award made by ﬁhe commission, either originally
or after the filing of a petition for review with the departmént under s. 102.18, any

: v : :
party aggrieved thereby by the order or award may by serving a complaint as

provided in par. (b) .and filing the summons and complaint with the clerk of the circuit
court commence, in circuit court, an action agéinst the commission for the review of
the order or award, in which action the adverse party shall also be made a defendant.
If the circuit court is satisfied that a party in interest has been prejudiced because
of an exceptional delay in the receibt of a copy of any finding or order, it the circuit
court may extend the time in which an action may be commenced by an additional
30 days. The proceedings shall be in the circuit court of the county where the plaintiff
resides, except that if the plaintiff is a state agency, the proc'eedings shall be in the
circuit court of the county where the defendant resides. The proceedings may be

brought in any circuit court if all parties stipulate and that court agrees.

History: 1973 c. 150; 1975 c. 199; Sup. Ct. Order, 73 Wis. 2d xxxi (1976); 1977 c. 29; 1977 ¢. 187 ss. 59, 135; 1977 c. 195, 272, 447; Sup. Ct. Order, 83 Wis. 2d xiii (1978);

1979 c. 278; 1981 ¢. 390 s. 252; 1983 a. 98, 122, 538; 1985 a. 83; 1997 a. {37.

SECTION 2. 102.23 (1) (e) 3. of the statutes is amended to read:
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102.23 (1) (e) 3. That the findings of fact by the commission de-net-suppert-the

eicder—er—awa;d\ére contrary to the great weight and clear Dreoonderance of the

evidence.

History: 1973 c. 150; 1975 c. 199; Sup. Ct. Order, 73 Wis. 2d xxxi (1976); 1977 c. 29; 1977 c. 187 ss. 59, 135; 1977 c. 195, 272, 447; Sup. Ct. Order, 83 Wis. 2d xiii (1978); .
1979 c. 278; 1981 c. 390 5. 252; 1983 a. 98, 122, 538; 1985 a. 8@/?3197 a. 187.

SECTION 3. 102.23 (6) of the statutes is amended to read:

102.23 (6) If the commission’s order or award depends on any fact found by the
commission, the court shall myvfhot substitute its judgment for that of the
commission as to the weight or credibility of the evidence on any finding of fact. The
court may, however, set aside the commission’s order or award and remand the case
to the commission if the commission’s order or award depends on ény material and

controverted finding of fact that is not-supperted by credible and substantial

evidenee contrary to the great weight and clear preponderance of the evidence.

History: 1973 c. 150; 1975 c. 199; Sup. Ct. Order, 73 Wis. 2d xxxi (1976); 1977 ¢. 29; 1977 c. 187 ss. 59, 135; 1977 c. 195, 272, 447; Sup. Ct. Order, 83 Wis. 2d xiii (1978);
1979 c. 278; 1981 c. 390 5. 252; 1983 a. 98, 122, 538; 1985 a. 83; 1997 a. 187.

SECTION 4. Initial applicability.

(1) STANDARD OF REVIEW IN WORKERS COMPENSATION AND UNEMPLOYMENT
INSURANLE, 7€)

?ME’N‘SAAQMW{EES This act first applies to an order or award made by the labor
” v

and industry review commission on the effective date of this subsection.

(END)
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MEMORANDUM
To: Representative Walker
From: Gordon M. Malaise, Senior Legislative Attorney
Re: 'LRB-3058/1 Standard of judicial review in worker’ scompensatmn and unemployment

compensatlon cases

The attached draft was prepared at your request. Please review it carefully to-ensure that it is
accurate and satisfies your intent. If it does and you would like it jacketed for introduction, -
please indicate below for which house you would like the draft jacketed and return thls
memorandum to our office. If you have any questions about jacketing, please call our program
assistants at 266-3561. Please allow one day for jacketing.

2 ’5 JACKET FOR ASSEMBLY JACKET FOR SENATE

- If you have any questions concerning the attached draft, or would like to have it redrafted,
please contact me at (608) 266-9738 or at the address indicated at the top of this memorandum.

If the last paragraph of the analysis states that a fiscal estimate will be prepared, the LRB will .
request that it be prepared after the draft is introduced. You may obtain a fiscal estimate on the.
attached draft before it is introduced by calling our program assistants at 266-3561. Please note. -
that if you have previously requested that a fiscal estimate be prepared on an earlier version of .

this draft, you will need to call our program assistants in order to obtam afiscal estlmate on this
version before it is introduced.

Please call our program assistants at 266 3561 if you have any questlons regardlng thlS
~memorandum.



