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You are hereby notified that the Court has entered the following opinion and order:

00-3541-LV
00-3542-LV 00-FO-1540)
Before Brown, PJ. -

State v. Michael J. Phillips (L.C. #00-FO-1539;

The State pctigns for leave to appeal from an order of the circuit court entered

on December 12, 2000, granting the respondent’s motion to compel discovery. Because

this Court concludes that the State does not meet the criteria for interlocutory appeal,



. 2‘-15—01;11:57AM;W|sconsln Assemblily o ;808 28685 5104 # 3/ 5

' 8271572001 @9:24" SCCA CLERKS DFFICES MDSN + 816082823684 ND.E31 poa3

No(s). 00-3541-1V
00-3542-LV
Wis. STAT. RULE 809.50 (19992000)," the petition is denied. The respondent has filed a

response to the petition and moved for attorney’s fees. The motion is denied.

- In the order at issue, the circuit court granted a motion to compel discovery in a

forfeiture proceeding. The defendant-respondent was charged with violating Wis. STAT.

S §125.07(4)(b) and 125.085(3)(b). The State objected to the discovery arguing that these

proceedings are pot covered by the rules of civil procedure. The court econcluded that

proceedings under these sections are special proceedings and civil in nature, WISCONSIN
STAT. § 801.01(2), provides that the rules of civil procedure govem all civil actions and
special proceedings “except where a different procedure is prescribed by statute or rule.”

Since the statutes under which these proceedings were brought do not prohibit

depositions, they are allowed. The State sought interlocutory 5ppea1 érguing that the

rules of civil procedu.\fe'not apply to these proceedings.

This Court agrees with the circuit court’s conclusions. The State argues in its

petition that the decision to allow discovery in these types of proceedings will open the

door to the use of depoéitions in all cases where violations call for forfeiture. Such fear is

——.

M The vast majority of forfeiture prosecutions involve traffic violations and

@ WIS, STAT. §345.421 prohibits discovery except in limited circumstances. In this

Coust’s view, the circuit cowrt’s holding will not result in a flood of time-consuming
depositions in Ch. 125 proceedings. If it does, the legislature may remedy the situation.
_ Consequently, there is little likelihood of success on this appeal, and the State will not

suffer any irrepai‘able harm. This Court also agrees with the circuit court’s conclusion

! All references to the Wisconsin Statutes are to the 1999-2000 version unless otherwise
noted.
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that thc State’s argument was not frivolous and consequently denies the motion for

attorney’s fees.

There is another matter which this Court wishes to address. The Court was
disturbed by the tone of the response to the petition. The Court concludes that the

response filed by Atdily Mark Phillips violates ch. 62 of the Supreme Court Rules,

Standards of Courtesy and Decorum tor the Courts of Wisconsin.

The response contains a aumber of -ipappropriate and sarcastic comments.

Specifically, this Court concludes that Phillips has violated SCR 62.02(1)(a),(b),(c)()

and (h). For example, on page 17 of the response, Phillips writes that “the State proffers

its own amusing little interpretation....” Such tope is unnecessary, unprofessional and is
demeaning to the profession as well as to Phillips himself. It violates SCR 62.02(1)(2)

which directs lawyers to “maintain a cordial and respectful demeanor and be guided by a

- fundamental sense of integrity.” It violates SCR 62.02(1)(b) which requires lawyers “to

be civil in their dealings with one another,” and it violates SCR 62.02(1)(d) because it is

“uncivil, abrasive, abusive, hostile and obstruective,”

A similar violation can be found at page 20, where Phillip’s writes: “Tust when

you think the State’s argument is as shallow as it can get, it manages to drain a little more

from the pool.” This is also an example of the lack of professionalism shown by the

writer for the same reasons described abave.

Another example can be found at page-21 of the response, where Phillips
discusses the proper role of appellate courts. While such a discussion is proper, Phillips
felt compelled to add a completely unnecessary editorial and political comment that:

“Appellate courts (at least thusc ouiside the State of Florida) interpret laws; they do not
| 3
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make them.” This comment violates SCR 62.02(1){c) and (h). This list is not exhaustive,

but illustrates some of the more egregious comments contained in this response.

This Court is well aware that the standards under SCR 62.02 are not e_nforceable

by the Office of Lawyer Regulation. SCR 62.01. This is because after being promulgated -

by the State Bar Bench and Bar Comumittee five years ago, a majority of the Board of
Governors did not want sanctions. ‘Lhe Supreme Court adopted the idea of standards
without sanctions. This Court is also aware, however, that there is 2 not insignificant
number of lawyers who favor sanctions. If the public is to change its mind and look upon

what we do as a2 “leamed profession,” then our members should act like it. We should

have sanctions. This Court is fully aware of the First Amendment Right to free

expression and supports it. But no person is forced to enter into the practice of law. If we
voluntatily enter into a profession, we should be willing to abide by its standards of

professionalisin.
Therefore,
IT IS ORDERED that the petition for leave to appeal is denied without costs.

TT 1S FURTHER ORDERED that the stay entered by this Court’s order of

December 28, 2000, is lifted, and the request for a stay pending appeal is denied as moot.

IT IS FURTHER ORDERED that respondent’s motion for attorney’s fees is

denied.

Cornelia G. Clark
Clerk of Court of Appeals
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AN Act ...; relating to: pretrial discovery in prosecutions for alcohol beverage

violationsf/

Analysis by the Legislative Reference Bureau

Under current law, a person who violates the state’s alcohol beverage laws,
including underagedrinking prohibitions, may be prosecuted and, if convicted, may
be subject to penalties including forfeiture, fine, or imprisonment. A violation that
results in a fine or imprisonment is a criminal offense, while a violation that results
in a forfeiture generally is not. If a violation is punishable as a criminal offense, the
proceeding is governed by the rules of criminal procedure‘,‘/including criminal rules
of pretrial discovery. In contrast to the rules of civil procedure, the rules of criminal
procedure do not permit discovery depositions, interrogatori es, requests for
admissions, or extensive requests for production of documents.{H-=

Current law also prohibits civil pretrial discovery in prosecutions for traffic
violations that result in forfeitures. ' '

In State v. Phillips, case no. 00-3541-LV (Ct.App., Dist. II, January 17, 2001)

% (unpublished), the £ourt of ' Kppeals concluded that, in a prosecution for violations

relating to underage drinking that would result in forfeitures, the proceeding was
civil in nature and the rules of civil procedure pertaining to pretrial discovery must
be applied. The defendant could therefore compel the taking of discovery
depositions. '

This bill prohibits pretrial discovery under the rules of civil procedure in any
prosecution for a violation of the alcohol beverage laws that may result in the
imposition of a forfeiture. In a forfeiture proceeding, pretrial discovery may only be
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conducted to the extent it would be available under the rules of criminal procedure
if the matter were a criminal proceeding. Thus, in a prosecution for a violation of the
alcohol beverage laws that may result in the imposition of a forfeiture, no party may
conduct a discovery deposition or serve written interrogatories. _

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
& enacy as follows: conveneered 12514 (6.,
- N ,
100“"?ﬁ SECTION 1. 125.14 (6) of the statutes is@q o So/keddy
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3 rosecution Yiolation of a statute the sale of ' Cehol be ges itis

4 | \not necessary to the corf nt, information, or - c the kind or |

5 <:. uantity of alcohol _ _ or the person to who 0, sold. i§ sufficient

6 o allege generally t the - sold alco Verages at a time . place

7 menti 1od; ether with a brief of e facts shovying that thé sale

g ey chanbes— - s e
9 ‘ SECTION 2. 125.14 (6) (b)*of the statutes is creat;ed to read: ’ ‘
10 125.14(6) (b) Discovery.\/in a prosecution for a violation of this chapter that may
11 result in the imposition of a forfeiture, a party may not conduct pretriél discovery
12 ! under ch. 804 but may conduct pretrial discovery of the same materials and

3 % 1information, and in the same ménner, set forth in s. 97 1.23§s if the matter were a

4 { criminal proceeding. |
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- DRAFTER’S NOTE LRB-2552/1dn
FROM THE ARG:,,.:
LEGISLATIVE REFERENCE BUREAU

The legal basis for the Court of Appeal’s%ecision invgtate v. Phillips would allow
depositions and other civil discovery to be conducted in any prosecution for an alcohol
beverages violation that results in a forfeiture. The attached draft prohibits the taking
of depositions and service of written discovery in prosecutions for all of these violations,
not just in prosecutions for underage drinking. Is this consistent with your intent?

Also, the attached draft allows both the prosecuting party and the defendant to conduct
the same limited discovery (which does not include depositions) that would be allowed
in a criminal proceeding. Is this consistent with your intent, or would you like to
completely prohibit discovery in forfeiture proceedings?

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E-mail: aaron.gary@legis.state.wi.us
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. Mareh 22, 2001

The legal basis for the Court of Appeal’s decision in State v. Phillips would allow
depositions and other civil discovery to be conducted in any prosecution for an alcohol
beverages violation that results in a forfeiture. The attached draft prohibits the taking
of depositions and service of written discovery in prosecutions for all of these violations,
not just in prosecutions for underage drinking. Is this consistent with your intent?

Also, the attached draft allows both the prosecuting party and the defendant to conduct
the same limited discovery (which does not include depositions) that would be allowed
in a criminal proceeding. Is this consistent with your intent, or would you like to
completely prohibit discovery in forfeiture proceedings?

Aaron R. Gary

Legislative Attorney

Phone: (608) 261-6926

E—mail: aaron.gary@legis.state.wi.us
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Friday, August 17, 2001 1:36 PM
Barman, Mike

Subject: FW: LRB-2552/1 - Bill Jacket

Mike,
Could

Aaron

you please jacket this bill for Rep. Gundrum? Thanks. Aaron

R. Gary

Legislative Attorney
Legislative Reference Bureau
608.261.6926 (voice)
608.264.6948 (fax)
aaron.gary@legis.state.wi.us

From:
Sent:

Churchill, Jolene
Friday, August 17, 2001 12:36 PM

To: Gary, Aaron
Subject: RE: LRB-2552/1 - Bill Jacket

Aaron,

Could you send us the bill jacket for this bill? We will be submitting it to the Chief Clerk's office shorty. Thanks! - Jolene (Rep.Gundrum - 19 North)

08/20/2001

From: Gary, Aaron

Sent: Thursday, August 16, 2001 2:37 PM
To: Churchill, Jolene

Subject: RE: LRB-2552/1 - LRB Analysis

Jolene,
| figured it out. The analysis is below. Aaron

Analysis by the Legislative Reference Bureau

Under current law, a person who violates the state’s alcohol beverage laws, including underage drinking prohibitions, may be prosecuted
and, if convicted, may be subject to penalties including forfeiture, fine, or imprisonment. A violation that results in a fine or imprisonment is
a criminal offense, while a violation that results in a forfeiture generally is not. If a violation is punishable as a criminal offense, the
proceeding is governed by the rules of criminal procedure, including criminal rules of pretrial discovery. In contrast to the rules of civil
procedure, the rules of criminal procedure do not permit discovery depositions, interrogatories, requests for admissions, or extensive
requests for production of documents. ’

Current law also prohibits civil pretrial discovery in prosecutions for traffic violations that result in forfeitures.

In State v. Phillips, case no. 00-3541-LV (Ct.App., Dist. Il, January 17, 2001) (unpublished), the court of appeals concluded that, in a
prosecution for violations relating to underage drinking that would result in forfeitures, the proceeding was civil in nature and the rules of
civil procedure pertaining to pretrial discovery must be applied. The defendant could therefore compel the taking of discovery depositions.

This bill prohibits pretrial discovery under the rules of civil procedure in any prosecution for a violation of the alcohol beverage laws that
may result in the imposition of a forfeiture. In a forfeiture proceeding, pretrial discovery may only be conducted to the extent it would be
available under the rules of criminal procedure if the matter were a criminal proceeding. Thus, in a prosecution for a violation of the alcohol
beverage laws that may result in the imposition of a forfeiture, no party may conduct a discovery deposition or serve written interrogatories.

For further information see the state and local fiscal estimate, which will be printed as an appendix to this bill.

Aaron R. Gary

Legislative Attorney
Legislative Reference Bureau
608.261.6926 (voice)
608.264.6948 (fax)
aaron.gary@legis.state.wi.us



From: Churchill, Jolene

Sent: Thursday, August 16, 2001 2:25 PM
To: Gary, Aaron .

Subject: LRB-2552/1

| Aaron,

Could you email me a copy of LRB 2552/1 as | would like to circulate a
co-sponsorship memo ASAP? Also, is there a way you can send me
the Analysis part so | can copy and paste it directly to the co-
sponsorship memo. - Jolene (Rep. Gundrum - 267-5158)

08/20/2001
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From: Emery, Lynn .

. Sent:  Friday, August 31, 2001 9:52 AM
To: ‘wmja@execpc.com'

Subject: LRB-2552/1 (attached as requested)

-

Lynn Emery

Lynn Emery - Program Assi. (PH. 608-266-3561)
(E-Mail: lynn.emery@legis.stafe.wi.us) (FAX: 608-264-6948)

Legislative Reference Bureau - Legal Section - Front Office
100 N. Hamilton Street - 5th Floor
Madison, W1 53703

8/31/2001



