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This substitute amendment makes the following changes to AB-749:

1. The name of the credential is changed from “license” to “certificate.” Note, however,
that only the name is changed and none of the substantive requirements regarding the
certificate are changed.

2. References to “adjunctive therapies” are eliminated.

3. Proposed s. 460.04 (2) (b) and (c) are revised. Please review these changes. In
retrospect, the distinction between approval of schools and approval of courses of
instruction seems confusing. I'm not sure why the distinction is made, or why different
criteria should apply.

4. Regarding the examination required for a certificate, see the changes to the
proposed amendment of s. 460.08. In short, I changed that provision so that a person
must pass one of the following: 1) the national certification examination for
therapeutic massage and bodywork that is offered by the National Certification Board
for Therapeutic Massage and Bodywork; 2) an cxamination relating to the practice of
massage therapy or bodywork that is administered by a national board that is
accredited by the National Commission for Certifying Agencies; or 3) a substantially
equivalent examination approved by the examining board. Did I get this right? Note
that I used “passes,” rather than “successfully completes.” This is a minor change, but
it makes the language consistent with the last sentence of that provision (i.e., the
requirement to pass an examination on state rules).

5. In proposed 460.03 (2), the phrase “without compensation” is deleted.

6. Proposed s. 460.10 is revised to require at least 24 hours of continuing education
every 2 years for renewal of a certificate. Note that, as drafted, the examining board
could require more than 24 hours. '

7. The grandfather provisions are changed to apply to 3 classes of people. First, any
person who is registered under current law is automatically eligible for a certificate,
if he or she applies within 2 years after the effective date of the bill. See SEcTION 29
(4) of the bill. Second, a person who is not registered under current law, but who is
~ actively engaged in the practice of massage therapy or bodywork on the effective date
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of the bill may apply to the EAB for a certificate within 2 years after the effective date

of the bill. See SEcTION 29 (5) of the bill for additional requirements. Third, a person
who misses the 2—year deadline may apply to the EAB for a certificate if, among other
things, he or she attests that he or she only recently became aware of the bill’s
requirements. Also, he or she must be actively engaged in the practice of massage
therapy or bodywork during the 2—year period after the effective date of the bill. See
proposed s. 460.05 (3). Please review all of these provisions to make sure that they are
okay.

8. The substitute amendment requires people who apply to the EAB for a certificate
to pay an initial fee to the EAB, not to DRL. The reason is that the EAB, not DRL or
the examining board, will be expending administrative resources in determining

“whether a certificate should be granted. P'm not sure what the amount of the fee should

be because I do not know what the EAB’s costs will be. Therefore, I required applicants
to pay to the EAB the same fee that they would otherwise have to pay to DRL, i.e., $53
(which, under s. 440.05 (1) (a), stats., is the initial credential fee when no examination

~ isrequired). Also, I added an appropriation to the EAB for collection of the fee. Because

DRL receives only 90% of the initial fees that it collects under current law, T also
provided that the EAB receives only 90% of the initial fees that it collects. Are all of

'Finally, I'm not sure why you want the EAB to play a role in certifying massage

therapists and bodyworkers. Under current law, the EAB approves schools, not people
who engage in occupations. :

'Mark D. Kunkel

Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us
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ASSEMBLY SUBSTITUTE AMENDMENT,

TO 2001 ASSEMBLY BILL 749

[y

AN ACT to re al’

chapter 440 [precedes 440.98], 440.98 to 440.981, 440.982 (title) and (1) (intro.)

(1m) (ag), 440.08 (2) (a) 67q., subchapter XI (title) of
and (), 440.982 (1) (c) and (2) and 440.983 to 440.988; fo renumber and
amend 440.982 (1) (b) and 440.989; to amend 15.08 (1m) (b), 50.01 (2), 55.043
(4) (e), 108. 10 (1) (e), 146.40 (1) (d), 146.81 (1) (hp) 146.997 (1) (d) 13., 252.15
(1) (ar) 1., 448.03 (2) (a), 448.10 (4), 451.02 (1), 895.48 (1m) (intro.) and 908.03
(6m) (a); and to create 15.405 (6r), 20.485 (5) (h), 180.1901 (1m) (h), 440.08 (2)
(a) 46r.,, 448.21 (1) (f) and chapter 460 of the statutes; relating to: the'
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regulation of massage therapists and bodyworkers creating a massage therapy

“and bodywork examining board, grantmg rule-making authority, making an

et
]

[y
-

~ appropriation, and prowdlng a penalty.

- The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

12 ~ SEcTioN 1. 15.08 (1m) (b) of the statuteslis
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15.08 (1m) (b) The pubhc members of the chlropractlc examining board, the

dentistry examining board, the hearing and speech examining board, the massage

~ therapy and bodywork examining board, the medical examining board, podiatry

examining council, occupational therapy examining council, respiratory care

practitioners examining counci]ﬁid council on physician assistants, the board of
nursing, the nursing home administrator examining board, the veterinary

examining board, the optometry examining board, the pharmacy examining board,
\//“'

15.405 (6r) MASSAGE THERAPY AND BODYWORK EXAMINING BOARD. (a) There is

created a massage therapy and bodywork examining board in the department of
regulation and licensing. The examining board shall consist of the following
members appointed for 4-year terms:

1. Five massage therapists or bodyworkers who are certified under ch. 460 and

have engaged in the practice of massage therapy or bodywork for at least 2 years

| preceding appointment.

2. Two public members.
(b) In appointing members under par. (a), the governor shall ensure, to the

maximum extent practicable, that the membership of the board is diverse, based on

all of the following factors:

1. Massage or bodywork therapies practiced in this state.
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SECTION 2

2. Affiliation and nonaffiliation with a professiohal association for the practice
of massage therapy or bodywork.

3. Professional associations with which massage therapists or bodyworkers in

this state are affiliated.

4. Practice in urban and rural areas in this state.

SEcTION 3. 20.485 (5) (h) of the stétutes is created to read:

20.485 (5) (h) Certification of massage the'rapis'ts and bbddyworkers. Ninety
percent of all moneys régeived under s. 460.05 (3) (¢) and 2001 Wisconsin Act .... (this
act), section 29 (5) for making' determinations regarding applications for massage
therapist and bodyworker certificates.

SECTION 4. 50.01 (2) of the statutes is amended to read:

50.01(2) “Nurse’s assistant” means a person who performs routine patient care

duties delegated by a'registered nurse or licensed practical nurse who supervises the

~ person, for the direct health care of a patient d_r resident. “Nurse’s' assistant” does

not mean a person who is licensed, permitted, certified, or registered under subeh:

XL ofeh-440-or ch. 441, 448, 449, 450, 451, 455 65, 459, or 460 or a person whose duties

- primarily involve skills that are different than those taught in instructional

pfograms for nﬁrse’s assistants.
SECTION 5. 55.043 (4) (e) of the statutes 1s amended to read:
55.043 (4) (e) Refer the case to the departmént of regulation and licensihg if

the misappropriation of property or neglect or abuse involves an individual who is

| réquired to hold a credential, as defined in é. 440.01 (2) (a), under chs. 440 to 459 460.

SECTION 6. 103.10 (1) (e) of the statutes is amended to read:

103.10 (1) (e) “Health care provider” means a person described under s. 146.81

(1), but does not include a person described under s. 146.81 (1) (hp).
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o SECTION 7. 146.40 (1) (d) of' the statutes is amended to read:

146.40 (1) (d) “Nurse’s assistant” means an individual who performs routine

. patient care duties delegated by a registered nurse or licensed practical nurse who

supervises the individual, for the direct health care of a patient or resident. “Nurse’s
assistant” does not mean an individual who is licensed, permitted, certified, or

registered under subeh-—XI-of ¢h-440-or ch. 441, 448, 449, 450, 451, 455 ex, 459, or

~ 460 or an individual whose duties primarily involve skills that are different than

those taught in instructional and competency evaluation programs for nurse’s
assistants certified under sub. (3) or evaluated by competency evaluation programs
for nurse’s aésistants'.approved under sub. (3m).

SECTION 8. 146.81 (1) (hp) of the statutes is amended to read:

146.81 (1) (hp) A massage therapist or bodyworker issued-a license certified
under subeh. XL of ¢k 440 ch. 460. |

SECTION 9. 146.997 (1) (d) 13. of the statutes is amended to read:

146.997 (1) (d) 13. A méssage therapist or bodyworker issued a license-of
registration certiﬁcate under subeh—-XJ—ef ch. 449 460.

SecTION 10. 180.1901 (1m) (ag) of the statutes is repealed.

SECTION 11. 180.1901 (1m) (h) of the statﬁtes is created to read:

180.1901 (1m) (h) Massage therapy and bodywork examining board under ch.
460.

- SEcTION 12. 252.15 (1) (ar) 1. of the statutes is amended to read:

252.15 (1) (ar) 1. A person or cntity that is specified in s. 146.81 (1), but does
not include a massage therapist or bodyworker issued a license-of registration
certiﬁcafe under subeh. XIof ch. —44-0 460.

SECTION 13. 440.08 (2) (a) 46r. of the statutes is created to read:



W O I O O A~ W N

S S S S S
N8 55 B R E &G R B R R B

22

23

24
25

2001 — 2002 Legislature -5- l\mK:kéggfj%i%s%g

SEcTION 18

440.08 (2) (a) 46r. Massage therapist or bodyworker: dJuly 1 of each
even—numbered year; $53.

SECTION 14. 440.08 (2) (a) 67q. of the statutes, as affected by 2001 Wisconsin
Act 16, is repealed.

SECTION 15. Subchapter XI (title) of chapter 440 [precedes 440.98] of the
statutes is repealed.

SECTION 16. 440.98 to 440.981 of the statutes are repealed.

SECTION 17. 440.982 (title) and (1) (intro.) and (a) of the statutes are repealed.

SECTION 18. 440.982 (1) (b) of the statutes is renumbered 460.06 and amended

~ to read:

~ 460.06 Examinations. Promulgate rules-establishing the-education training

‘the national certification examination for therapeutic massage and bodywork that
is offered by the National Certification Board for Therapeutic Massage and
Bodywork or —a—substaxmally—eq&walent an examination relating to the practice of

massage therapy or bodywork that is approved administered by a national board

that is accredited by the National Commission ef for Certifying Agencies of-the v

or a substantially equivalent examination approved by the department examining
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SECTION 18

board. Thé examining board shall promulgate rules may that also require an

applicant to pass an examination on state laws and administrative rules governing
massage therapy or bodywork. |

SECTION. 19. 440.982 (1) (c) and (2) of the statutes are repealed.

SECTION 20. 440.983 to 440.988 of the statutes are repealed.

SECTION 21. 440.989 of the statutes is renumbered 460.17 and amended to
read: |

460.17 Local regulation. A cily, village, town, or county, may not enact an

ordinance that regulates the practice of massage therapy or bodywork by a person

who is issued a license-of registration certificate by the department examining

- board under this subehapter chapter. No provision of any ordinahce enacted by a

- city, village, town, or county that is in effect before February 1, 1999, and that

relates to the practice of massage therapy or bodywork, may be enforced against a
person who is issued a license-of registration certificate by the department
examining board under this subchapter chapter.

SECTION 22, 448.03 (2) (a) of the stattiteé is amended to read:

448.03 (2) (a) Any person lawfully practicing within the scope of a licensg,

permit, registration, certificate or certification granted to practice professional or

_practical nursing or nurse-midwifery under ch. 441, to practice chiropractic under

ch. 446, to practice dentistry or dental hygiene under ch. 447, to practice optometry

under ch. 449, to practice acupuncture under ch. 451, to practice massage therapy
or bodywork under ch. 460 or under any other statutory provision, or as otherwise

provided by statute.

SECTION 23. 448.10 (4) of the statutes is émended to read:
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SECTION 23

448.10 (4) MASSAGE AND HYDROTHERAPY. Any Notwithstanding s. 460.02, any
person who, on July 11, 1953, was practicing massage and hydrotherapy in this state
under a certificate of registration issued pursuant to s. 147.185, 1951 stats., as it
existed prior to July 11, 1958, or who had applied for a certificate of registration in
massage and hydrotherapy before said date, shall haye the right to continue to so
practice under such certificate, and the term “massage and hydrotherapy” shall be
deemed to include the use of galvanic generator, diathermy, infrared ray and
ultraviolet light for massage purposes. Nothing contained in this subsection shall
limit the existing authority of the board to revoke such certificate for cause, and in
addition, the board may require the holder of such certificate to demonstrate by
examination fitness to use the instrumentélities enumerated in this subsection. A
lack of such fitness shall éonstitute cause for revocatioh of such certificate. No such
éertiﬁcate_holder shall treat a specific disease except on the advice of é licensed
physician. | ‘

SECTION 24, 448.21 (1) (f) of the statutes is created td read:

448.21 (1) (f) The practice of massége therapy or bodywork within the meaning
of ch. 460.

SECTION 25. 451.02 (1) of the statutes is amended to read:

451.02 (1) An individual holding a license, permit or certificate under ch. 441,
446, 447, 448 ex, 449, or 460 who engages in a practice ofv acupuncture that is also
included within the scope of his or her license, permit, or certificate.

SeEcTION 26. Chapter 460 of the statutces is created to read:

CHAPTER 460
MASSAGE THERAPY AND BODYWORK
- EXAMINING BOARD
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SECTION 26

460.01 Definitions. In this chapter:

(1) “Examining board” means the massage therapy and bodywork examining
board.

(2) “Manual action” includes holding, positioning, rocking, kneading,
compressing, decompressing, gliding, or percussing the soft tissuc of the human body
or applying a passive range of motion to the human body.

(8) “Massage therapist or bodyworker” means a person who is certified as a
massage thcrapiét or bodyworker under this chapter.

(4) “Massage therapy or bodywork” means the science and healing art that uses

- manual actions to palpate and manipulate the soft tissue of the human body, in order

to improve circulation, reduce tension, relieve soft tissue pain, or increase flexibility,

and includes determining whether massage therapy or bodywork is appropriate or

_contraindicated, or whether a referral to another health care practitioner is

appropriate. “Massage therapy or bodywork” does not 'mclude making a medical or
chiropractic diagnosis.

(5) “Physician’s office” has the meaning given in s. 101.123 (1) (dg).

(6) “Sexual contact” has the meaning given in s. 939.22 (34).

(7) “Sexual intercourse” has the meaning given in s. 948.01 (7) (a).

460.02 Certificate required. Except as provided in s. 460.03, no person may
practice massage therapy or _bbdywork for compensation or in the expectation of
combensation, or designate himself or herself as a massage therapist or bodyworker,
or use or assume the title “massage therapist and bodyworker” or “massage
therapist” or “bodyworker,” or append to the person’s name the letters “M.T.”

“L.M.T.,” “B.W.,” or “L.B.W.,” or use any other title or designation that represents or
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may tend to represent the person as a massage therapist or bodyworker, unless the

person is certified under this chapter.

460.03 Applicability. A certificate under this chapter is not required for any
of the following:

(1) A person holding a license, permit, registration, or certification granted by
this state or the federal government who engages in a practice of massage therapy
or bodywork within the scope of his or her licenSe, pefmit, registration, or
certification and who does not imply that he or she is a massage therapist or
bodyworker.

2 A.massage therapy or bodywork student practicing masSage therapy or
bodywork within the scope of the student’s education or training, and under the
superv1s1on of an instructor. |

(3) A massage therap1st or bodyworker who is authorized to practice massage ‘
therapy or bodywork in another state or country and is providing a consultation to
or demonstratidn with a maésage therapist or bodyworker who is certified under this
chapter. |

(4) A person who does any of the following and who does not imply that he 01;‘
sheisa méssage therapist or bodyworker:

(a) Restricts his or her mahipﬁlation of soft tissue to the hands or feet.

- (b) Uses touch or spoken words to increase awareness of existing or potential
patterns of movement in the human body.

(¢) Restricts his or her touch to piacing the hands on or above the human body
to influence the energy fields within or around the body

460. 04 Duties of examining board. (1) The examining board shall assign

a unique certificate number to each person certified under this chapter.
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(2) The examining board shall promulgate rules that establish allv of the
following:

(a) Standards that govern the professional conduct of massage therapists or -
bodyworkers. The standards shall prohibit a massage therapist or bodyworker from
having sexual contact or sexual intercourse with a client.

(b) Criteria for approving a school of massage therapy or bodywork from which
graduation is required under s. 460.05 (1) (e) 1. The criteria shall be consistent with
the criteria of the educational approval board in approving schools under s. 45.54.

() Criteria for approving the courses of instruction required under s. 460.05
(1) (e) 2. and 3. Rules promulgated under this paragraph shall require the course of

instruction required under s. 460.05 (1) (e) 3. to consist of at least 600 classroom

hours. The rules shall also require the criteria for approving a course of instruction

under s. 460.05 (1) (e) 8. to be consistent with the criteria of the Commission on
Massage Therapy Accreditation or the Accreditation Commission on Acupuncture
and Oriental Medicine. ,

(d) Requirements and procedures (or obtaining the informed consent of a client
under s. 460.11 (1) and for ﬁaking a report required under s. 460.12 (1).

(e) A definition of “sexually oriented business” for purposes of s. 460.11 (3).

460.05 Certification of massage therapists or bbdyworkers. (1) The

: examining board shall grant a certificate as a massage therapist or bodywbrker to

a person who satisfies all of the following:
(a) The person is 18 years of age or older.
(b) The person has graduated from high school or attained high school

graduation equivalency as determined by the department of public instruction under

s. 115.29 (4).
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, (é) The person submits an application for the certificate to the department on
a form pfovided by the department.

(d) The person pays the fee specified in s. 440.05 (1).

(o) Except as provided in sub. (2), the person submits evidence satisfactory to
the examining board that he or she has done all of the following:

1. Graduated from a school of massage therapy or bodywork approved by the
educational approval board uhder S. 45.54 or by the examining board under the rules
promulgated under s. 460.04v(2) (b).

2. Completed at ieast 6 classroom houbrs in the laws of this state and rules of
the examining board relating to the practice of massage therapy or bodywork in a
course of instruction approved by the examining board.

3. Completed a minimum number of classroom hours, established by the
examining board by rule, in a course of instruction in the principles and techniques
of mass.'age therapy orvbovdywork'that is approved by the examining board.

(f) The person passes the examinations under s. 460.06. |

(2) The examining board may waive a requirement specified in sub. (1) (e) if
é person estab ishes, to the satisfaction of the exarhining board, that he or she has

education, training, or other experience that is substantially equivalent to the

(3) After the first day of the 25th month beginning after the effective date of
‘this subsection .../ [revisor inserts date], the examining board sh ail grant a certificate
-as a massage thgrapist or bodyworker to a person if the educationél approval board
notifies the examining board that the educational approval board has determined all

of the following:

v
NSBO—TH’/D o
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(a) That the person submitted an application to the educational approval board
on a form provided by the educational approval board that describes the person’s
education, training, and experience in the practice of massage therapy or bodywork

and includes evidence satisfactory to the educational approval board of all of the

- following:

1. That the person is 18 years of age or older.
2. That the person graduated from high school or attained high school

graduation equivalency as determined by the department of public instruction under
s. 115.29 (4). |

3. That, during the 2-year period after the effective date of this subdivision ....
[revisor inserts date], the person was actively engaged in the practice of massage
therapy or bodywork.

(b at the persqn included with thev application under par. (a) an attestation
that the pezson only recently became aware of the fequifements of this chapter.

(c) That the person paid the fee specified in s. 440.05 (1) (a) to the educational
approval bogrd. |

(d) That the person’s education, training, and experience in the practice of

- massage the hpy or bodywork is substantially equivalent to the education required

under sub. (1)) (e).

460.07 Display of certificate; expiration and renewal. (1) Each person

who is certified under this chapter shall conspicuously display the certificate in the
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Renepwal applications shall be sybmitted to the department on a form provided by the

depar¢ment and shall include E_Be renewal fee specified in s. 440.08 (2) (a)\ if
= A =

460.08 Temporary certificate. Upon application and payment of the fee
specified in s. 440.05 (6), the examining board may grant a temporary massage
thei'apist or bodyworker certiﬁcat% to,a person who satisfies the requirements under
s. 460.05 (1) (a) to /(5)4 hasagfbmigtedéan appl‘ication to take the next available
examinations under s. 460.06, and has not previously failed an examination. A
temporary certificate granted under this section shall expire on the date on which
the person receives notice that he or she failed one of the examinations or that he or
she has passed both examinations. A vtel.nporary certificate granted under this
section may not be renewed.

460.09 Reciprocal certificate. Upon application and payment of the fee
specified in s. 440.05 (2), the examining board shall grant a massage therapist or
bodywoi‘ker certificate to a person who holds a similar ce'rtiﬁcate in another state or
territory of the Uniled States or another country if the examining board determines
that the requirements for receiving the certificate in the other state, territory, or
country are substantially equivalent to the requirements under s. 460.05.

460.10 Continuing education. The examining board may promulgate rules
establishing requirements and procédures for a massage therapist or bodyworker to
complete continuing education programs or courses of study to qualify for renewal
of his or her certificate. Any rules promulgated under this section shall require a
massage therapist or bodyworker to complete at least 24 hours of continuing
education programs or courses of study every 2 years to qualify for renewal. The

examining board may waive all or part of any requirement established in rules

57
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SECTION 26

promulgated under this section if it determines that prolonged iliness, disability, or
other exceptional circumstances have prevented a massage therapist or bodyworker
from completing the requirement.

460.11 Practice requirements. (1) A massage therapist or bodyworker may
not practice massage therapy or bodywork on a client unless the massage therapist
or' bodyworker first obtains the informed consent of the client and has informed the
client that he or she may withdraw the consent at any time.

(2) A massage therapist or bodyworker shull keep confidential any information
that a client in confidence gives to the massage therapist or bodyworker and any
other information that the fnassage therapist or bodyworker obtains about a client
in the course of practicing massage therapy or bodywork that a reasonable person
in the client’s position would want kept confidential, unless the information is
othérwise required by law to be disclosed or the client specifically authorizes the
disclosure of the information.

(3) A massage therapist or bodyworker may not, whether for compensation or
not, practice massagé therapy or bodywork for a sexually oriented business, as
defined by the examining board by rule.

460.12 Duty to make reports. (1) A massage therapist or bodyworker shall
submit a report to the examihing board if he or she has reasonable cause to believe

that another massage therapist or bodyworker has committed a crime relating to

- prostitution under ss. 944.30 to 944.34 or has had sexual contact or sexual

intercourse with a client. If the report relates to sexual contact or sexual intercourse
with a client, the report may not identify the client unless the client has provided

written consent for disclosure of this information.
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SECTION 26

(2) The examining board may use a report made under sub. (1) as the basis for
an inirestigation under s. 460.15 (1). If, after an investigation, the examining boalfd
has reaéonable cause to believe that a massage therapist or bodyworker has
committed a crime, the eXamining board shall report _the belief to the district
attorney for the county in which the crime, in the opinion of the examining board,
occurred.

(3) If, after an investigation, the‘examining board deterfnines that a report

submitted under sub. (1) is without merit, the examining board shall remove the

report from the record of the massage therapist or bodyworker who is the subject of

the report.
(4) All reports and records made from reports under sub. (1) and maintained

by the department, the examining board, district attorneys and other persons,

 officials, and institutions shall be confidential and are exempt from disclosure under

8. 19.35 (1). Information fegarding the identity of a client with whom a massage
| therapist or bodyworker is suspected of having sexual contact br sexual intercourse
shall n'ot be disclosed by persons who have received or have access to a report or
record unless disclosure is consented to in writing by the client. The report of

information under sub. (1) and the disclosure of a report or record under this

 subsection does not violate any person’s responsibility for maintaining the

cdnﬁdentiality of pétiént health care records, as defined in s. 146.81 (4) and as
required undef S. 146.82. Reports and records may be disclosed only to the
department, the examining board, émd the appropriate staff of a district attorney or
a law enforcément agency within this state for purposes of investigation or

prosecution.
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(8) (a) In this subsection, “violation” means a violation of any state or local law
that is punishable by a forfeiture. |

(b) A massage therapist or bodyworker shall submit a written report to the
éxamining board if he or she is convicted of a felony or misdemeanor, or is found to
have committed a violation, in this state or elsewhere, and if the circumstances of the
felony, misdemeanor, or violation substantially relate to the practice of massage
therapy or bodywork. The report shall identify the date, place, and nature of the
conviction or finding and shall be submitted within 30 days after the entry of the
judgment of conviction or thé judgment finding that he_ or she committed the
violation. If the report is submitted by mail, the report is considered to be submitted
on the date that it is mailed.

460.13 Employment of massage therapists or bodyworkers. No person
may employ a person to engage in the practice_of massage therapy or bodywork
unless the person who is em_ployed’is certified under this chapter or is exempt from
the certification requirements of this chapter.

460.14 Advertising. A massage therapist or bodyworker may not advertise
that he or she practices Iriassage therapy or bodywork unless the advertisement

includes his or her certificate number and a statement that the massage therapist

~or bodyworker is a “certified massage therapist and bodyworker” or “certified

massage therapist” or “certiﬁéd bodyworker.”

| 460.15 Diséiplinary proceedings and actions. (1) Subject to the ruies
promulgated under s. 440.03 (1), the examining board may make investigations and
conduct vhearings to determine whether a violation of this chapter or any rule

promulgated under this chapter has occurred.
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SECTION 26

(2) Subject to the rules promulgated under s. 440.03 (1), the examining board
may repfimand a massage therapist or bodyworker or deny, limit, suspend, or revoke
a certificate under this chapter if it finds that the applicant or certificate holder has
done any of the following: |

(a) Made a material misstatement in an application for a certificate or for
renewal of a certificate. _

(b) Subject to ss. 111.821, 111.322, and 111.335, been convicted of an offense the
cifcumétances of which substantially relét’e to the practice of massage therapy or
bodywork.

- (¢) Advertised in a manner that is false, deceptive, or misleading.

(d) Advertised, practiced, or attempted to practice under another’s name.

(e) Subject to ss. 111.321, 111.322, and 111.34, practiced massage therapy or
bodyWork while his or her ability to practice was impaired by alcohol or other drugs.

(f) Intentionally made a false statement in a report submitted under s. 460.12
D). | |

(g) Engaged in unprofessional conduct in violation of the standards established
in rules promulgated under s. 460.04 (2) (a).

(h) Engaged in conduct while practicing massage therapy or bodywork that
jeopardizes the health, safety, or welfare of a client or that evidences a lack of

knowledge of, inability to apply, or the negligent application of, principles or skills

- of massage therapy or bodywork.

(i) Committed a erime related to prostitution under ss. 944.30 to 914.34.

() Violated this chapter or any rule promulgated under this chapter.

TUUUI MERRERALT LLIIIEIN Ll Diasaes o it B [ : e e
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' SECTION 26

(8) The examining board may restore a certificate that has been suspended or
revoked on such terms and conditions as the examining board may deem

appropriate.

460.16 Penalties. (1) Except as provided in sub. (2), any person who violates

this chapter or any rule promulgated under this chapter shall forfeit not more than
$1,000 for each violation.

(2) A person who violates s. 460.02 shall forfeit not more than $500 for each
violation. Each day of continued violation of s. 460.02 constitutes a separate
violation.

SECTION 27. 895.48 (1m) (intro.) of the»statutes is amended to read:

895.48 (1m) (intro.) Any physician or athletic trainer licensed under ch. 448,
chiropractor licensed under ch. 446, dentist licensed under ch. ‘447 , emergency
medical technician licensed under s. 146.50, first responder cei'tified under s. 146.50
(8), physician assistant licensed under ch. 448, registered nurse licensed under ch.

441,'01' a massage therapist or bodyworker issued a-lieenéeuef—reg—i-stwpatien certificate
under subeh-—XIof ch. 440 46_0 who renders voluntary health care to a participant

in an athletic event or contest sponsored by a nonprofit corporation, as defined in s.
46.93 (1m) (c)', a private school, as defined in s. 115.001 (3r), a public agency, as
defined in s. 46.93 (1m) (e), or a school, as defined in s. 609.655 (1) (c), is immune from
civil liability for his or her acts or omissions in rendering that care if all of the
fdllowing conditions exist: |

SEcTION 28. 908.03 (6m) (a) of the statutes is amended i:o read:

908.03 (6m) (a) Definition. In this subsection, “health care provider” means

a massage therapist or bodyworker issued a license-of registration certificate under
subeh—XJ-of ch. 440 460, a chiropractor licensed under ch. 446, a dentist licensed
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SEcTION 28

under ch. 447, a physician assistant licensed under ch. 448, or a health care provider
as defined in s. 655.001 (8).

SEcCTION 29. Nonstatutory provisions.

(1) DEFINITIONS. In this SECTION:

(a) “Examining board” means the massage therapy and bodywork examining
board.

(b) “Massage therapy or bodywork” has the meaning given in section 460.01 (4)
of the statutes, as created by this act. |

(2) INITIAL APPOINTMENTS.

(a) Nofwithstanding section 15.405 (6r) (a) of the statutes, as created by this
act, the initial members of the examining board shall be appointed by the ﬁrst day
of the 8rd month beginning after the effective date of this paragraph for the following
terms: |

1. Two massage therapist or bodyworker members and one public member, for
Vtel"ms expiring on July 1, 2003.

2. One massage therapist or bodyworker member, for é term expiring on July
1, 2004. |

| 3. Ohe massage therapist or bodyworker member and one public member, for
terms expiring on July 1, 2005.
4. One massage therapist or bodyworker member, for a term expiring ondJ ul);
1, 2006. |

(b) Notwithstanding section 15.405 (6r) (a) of the statutes, as created by this

act, for the purpose of being appointed and serving as members of the examining

board, the members need not be certified under chapter 460 of the statutes, as
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created by this act, until the first day of the 15th month beginning after the effective
date of this paragraph. |

(3) EMERGENCY RULES. The examining board may use the procedure under
section 227.24 of the Stétutes to promulgate rules required under section 460.04 (2)
of the statutes, as created by this act. Notwithstanding section 227.24 (1) (a), (2) (b),
and (3) of the statutes, the examining board is not required to provide evidence that
promulgating a rule under this snbsection as an emergency rule is necessary for the
preservation of public peace, health, séfety, 6r welfare and is not required to provide
a ﬁnding of emergency for a rule promulgated under this subsection. |

(4) TRANSITIONAL PROVISIONS; REGISTRANTS. Notwithstanding section 460.05 (1)
of the statutes, as created by thié act, the examining board shall, no later than the

| —+ | |
first day of the % month beginning after the effective date of this subsection, issue

-a certificate as a massage therapist or bodyworker to a person who holds a valid

license of registration as a massage therapist or bodyworker issued by the

~department of regulation and licensing under section 440.983, 1999 stats.

(5) TRANSITIONAL PROVISIONS; NONREGISTRANTS. Notwithstanding section 460.05
(1) of the statutes, as créated by this act, the examining board shall issue a certificate
asa inassage therapist or bodyworker to a person if the educational approval board
notifies the examining board that the educational apnroval board has determined all
of the following: |

(a) That the person submitted, no later than the first day of the 25th month

' beginning after the effective date of this paragraph, an application to the educational

approval board on a form provided by the educational approval board that describes

the person’s education, training, and experience in the practice of massage therapy
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graduation equ# alency as determined by the department of public instruction under

“section 115.29 (4) of the statutes.

3. at, on the effective date of this subdivision, the pérson was actively
engaged/in the practice of massage therapy or ‘bodywork.
- (b) That the persoh paid the fee specified iﬁ section 440.05 (1) (aj of the étatutes
to the educational approval bbard.
= (c) That the person’s education, training, and experience in the practice of

massage therapy or bodywork are subsf,antially equivalent to the education required

. under section 460.05 (1) (e) of the statutes, as created by this act.

SECTION 30. Initial applicabﬂity.

(1) The treatment of section 146.81 (1) (hp) of the statutes first applies tobthe
u.se of billing forms specified in section 632.725 (2) (a) of the statutes on the effective
dafe of this subsection. |

'(2) The creation of chapter 460 of the statutes ﬁrst applies to crimes relating
to prostitution that aré committed on and sexuél contact or sexual intercourse that
oceurs on the effective date of this subsection. |

(3) The treatment of section 895.48 (1m) (intro.) Qf the statutes first applies to
cafe rendered on the effective date vof this subsection.

SEcTION 31. Effective dates. This act takes effect on the first day of the 7th

month beginning after publication, except as follows:
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(1) The treatment of section 15.405 (6r) of the statutes and SEcTION 29 (1), (2),
and (3) of this act take eff'ect'dn the day after publication.

" (END)
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INSERT 11-15: I

(g) The person submits evidence satisfactory to the examining board that he
or she has in effect malpractice liability insurance coverage in an amount that is not
less than $1,000,000 per occurrence and $1,000,000 for all occurrences in one year.

| INSERT 12-12:

4. That the person haé in effect malpfactice liability insurance coverage in an
amount that is not less than $1,000,000 per occurrence and $1,000,000 for all
occurrences in one year. : L

| INSERT 13-3:

(¢) Evidence satisfactory to the examining board that the applicant has in effect '
malpractice liability insurance coverage in an amount that is not less than
$1,000,000 per occurrence and $1,000,000 for all occurrences in one year.
INSERT 21-8: -

4. That the person has in effect malpractice liability insurance coverage in an
amount that is not less than $1,000,000 per occurrence and $1,000,000 for all

occurrences in one year. i
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,/T'h«is substitute amendment makes the following changes to AB-749:

(W Mote tha t ~

1. The name of the credential is changed from “license” to “certificate.” Note, however,
that only the name is changed and none of the substantive requirements regarding the
certificate arc changed.

2. References to “adjunctive therapies” are eliminated. v

3. Proposed s. 460.04 (2) (b) and (c) are revised. Please review these changes. In
retrospect, the distinction between approval of schools and approval of courses of
instruction seems confusing. I'm not sure why the distinction is made, or why different
criteria should apply.

4. Regarding the examination required for a certificate, see the changes to the
proposed amendment of s. 460.06. In shorl, I changed that provision so that a person .
must pass one of the following: 1) the national certification examination for
therapeutic massage and bodywork that is offered by the National Certification Board

for Therapeutic Massage and Bodywork; 2) an examination relating to the practice of -
massage therapy or bodywork that is administered by a national board that is
accredited by the National Commission for Certifying Agencies; or 3) a substantially .~
equivalent examination approved by the examining board. Did I get this right? Note

that I used “passes,” rather than “successfully completes.” This is a minor change, but

it makes the language consistent with the last sentence of that provision (i.e., the -
requirement to pass an examination on state rules). '

5. In proposed 460.03 (2), the phrase “without compensation” is deleted. v

Proposed s. 460.10 is revised to require at least 24 hours of continuing education

every (g years for renewal of a certificate. Note that, as drafted, the examining board S
could require more than 24 hours.

person who is registered undér current law is=sutonratrosH ek =geceriificate.

v" (4) of the bill. Second, a person who is not registéred under ¢trrent law, but who is -
actively engaged in the practice of massage therapy or bodywork on the effective date

!vhnlnl @fx m ‘ ‘ 6O ; “"“‘w—\h\\\
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Y years after the effective date
of the bill. See $ECTION 29 (5) of the bill for additional requirements. Third, a person
who misses the §-year deadline may apply to the EAB for a certificate if, among other
things, he or she attests that he or she only recently became aware of the bill’s
requirements. Also, he or she must be actively engaged in the practice of massage
therapy or bodywork during the @-year period after the effective date of the bill. See
proposed s. 460.0?/ (3). Please revigw all of these provisions to make sure that they are
okay. : '

8. The substitute amendment requirés people who apply to the EAB for a certificate
to pay an initial fee to the EAB, not to DRL. The reason is that the EAB, not DRL or -
the examining board, will be expending administrative resources in determining .

whether a certificate should be granted. I'm not sure what the amount of the fee should
be because I do not know what the EAB’s costs will be. Therefore, I required applicants
to pay to the EAB the same fee that they would otherwise have to pay to DRL, i.e., $53
(which, under s. 440.05 (1) (a), stats., is the initial credential fee when no examination
is required). Also, I added an appropriation to the EAB for collection of the fee. Because
DRL receives only 90% of the initial fees that it collects under current law, I also
provided that the EAB receives only 90% of the initial fees that it collects. Are all of
these provisions okay?

FinalNy, I'm not sure why you want the EAB to play a role in certifying massage
therapists and bodyworkers. Under current law, the EAB approves schools, not people
who engage in occupations.

Mark D. Kunkel
Legislative Attorney

Phone: (608) 266—-0131

E-mail: mark kunkel@legis.state.wi.us
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Representative Underheim:

The “/1” version of this substitute arnendment was created for my own purposes and
not submitted to you.

Note that this substitute amendment makes the followmg changes to AB-749:

1. The name of the credential is changed from “license” to “certificate.” Note, however,

that only the name is changed and none of the substantive requirements regarding the
cert1ﬁcate are changed.

2. References to adJunctlve therapies” are eliminated.

3. Proposed s. 460.04(2) (b) and (c) are revised. Please review these changes. In
retrospect, the distinction between approval of schools and approval of courses of

“instruction seems confusing. 'm not sure Why the distinction is made, or why different
criteria should apply.

4, Regardlng the examination required for a certificate, see the changes to the
proposed amendment of s. 460.06. In short, I changed that provision so that a person
must pass one of the following: 1) the national certification examination for
therapeutic massage and bodywork that is offered by the National Certification Board
for Therapeutic Massage and Bodywork 2) an examination relating to the practice of
massage therapy or bodywork that is administered by a national board that is
accredited by the National Commission for Certlfymg Agencies; or 3) a substantially .
equlvalent exammatlon approved by the examining board. Did I get this right? Note
that I used “passes,” rather than “successfully completes.” This is a minor change, but
it makes the language consistent with the last sentence of that provision (i.e., the
requirement to pass an examlnatlon on state rules). '

5. In proposed 460.03 (2), the phrase “without cornpensation” is deleted.

6. Proposed s. 460.10 is revised to require at least 24 hours of continuing education

every two years for renewal of a certificate. Note that, as drafted, the examining board
could require more than 24 hours

7. The grandfather provisions are changed to apply to three classes of people. First,
the exammlng board must, within six months after the effectlve date of the bill, issue
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a certificate to any person who is 're;g‘istered under current law. See SECTION 29 (4) of
the bill. Second, a person who is not registered under current law, but who is actively

~ engaged in the practice of massage therapy or bodywork on the effective date of the bill

may apply to the EAB for a certificate within two years after the effective date of the -
bill. See SecTION 29 (5) of the bill for additional requirements. Third, a person who
misses the two—year deadline may apply to the EAB for a certificate 1f among other
things, he or she attests that he or she only recently became aware of the bill’s
requirements. Also, he or she must be actively engaged in the practice of massage
therapy or bodywork during the qu——year period after the effective date of the bill. See
proposed s. 460.05 (3). Please review all of these provisions to make sure that they are
okay

8. The substitute amendment requires people who apply to the EAB for a certificate
to pay an initial fee to the EAB, not to DRL. The reason is that the EAB, not DRL or
the cxamining board, will be expending administrative resources in determining
whether a certificate should be granted. 'm not sure what the amount of the fee should
be because I do not know what the EAB’s costs will be. Therefore, I required applicants
to pay to the EAB the same fee that they would otherwise have to pay to DRL, i.e., $53
(which, under s. 440.05 (1) (a), stats., is the initial credential fee when no examination
is required). Also, I added an appropriation to the EAB for collection of the fee. Because
DRL receives only 90% of the initial fees that it collects under current law, I also
provided that the EAB receives only 90% of the initial fees that it collects. Are all of
these prov1s1ons okay?

9. The substitute amendment requlres all applicants to have the insurance required

‘under current law.

Flnally, Pm not sure why you want the EAB to play a role in certifying massage
therapists and bodyworkers. Under current law, the EAB approves schools, not people
who engage in occupatmns

Mark D. Kunkel

Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us -
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ASSEMBLY SUBSTITUTE AMENDMENT,

TO 2001 ASSEMBLY BILL 749

AN ACT ¢ repedl 180.1901 (1m) (ag), 440.08 (2) (a) 67q., subchapter XI (title) of
chapter 440 [precedes 440.98], 440.98 to 440.981, 440.982 (title) and (1) (intro.)
and (a), 440.982. (1) (e) and (2) and 44b.983 to 440.988; to renu;nber and

‘amend 440.982 (1) (b) and 440.}989; to amend 15.08 (1m) (b), 50.01 (2), 55.043
(4) (e), 103.10 (1) (e), 146.40 (1) (d), 146.81 (1) (hp), 146.997 (1) (d) 13., 252.15
(1) (ar) 1., 448.03 () (a), 448.10 (4), 451.02 (1), 895.48 (1m) (intro.) aﬁd 908.03
(6m) (a); and to create 15.405 (6r), 20.485 (5) (h), 180.1901 (im) (h), 440.08 (2)
(e) 46r., 448.21 (1.) (f) and chapfer 460 of the statutes;. relating to: the
_regulatlon of massage theraplsts and bodyworkers creatlng a massage therapy
and bodywork exa_mmlng board grantlng rule-making authority, making an

- appropriation, and providing a penalty.

The people of the state of Wisconsm, represented in senate and assembly, do

enact as follows:

SecTION 1. 15.08 (1m) (b) of the statutes is amended to read:
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ECTION 1

15.08 (1m) (b) The public members of the chiropractic examining board, the
dentistry examining board, the hearing and speech examining board, the massage
therapy and bodywork examining board, the medical examining board, podiatry
examining council, occupational therapy examining council, respiratory care
practitioners examining council and council on physician assistants, the board of
nuréing, the nursing home administrator examining board, the veterinary
examining board, the optometry examining board, the pharmacy examining board,
the examining board of social workers, marriage and family therapists and
professional counselors and the psychology examining board shall not be engaged in
any profession or occupation concerned with the delivery of physical or mental health
care. | _

SECTION 2. 15.405 (6r) of the statutes is created to read:

15.405 (6r) MASSAGE THERAPY AND BODYWORK EXAMINING BOARD. (a) There is

“created a niassage therapy and bodywork examining board in the department of

regulation and licehsing._ The examining board shall consist of the following
members appointed for 4—year terms:

1. Five massage therapists or bodyworkers who are certified under ch. 460 and
have engaged in the practice of maSsage therapy or bodywork for at least 2 years
preceding appointment.

2. Two public members.

(b) In oppointing members under par. (a), the governor shall ensure, to the
maximu_m extent practicable, that the membership of the board is diverse, based on
all of the following factors:

1. Massage or bodywork therapies practiced in this state.




W O 1 O U A O N

MH.HHHHHHHHH
_BO(OCD\’IO)U’!#PCD[\DHO

22
23
24
25

2001 - 2002 Legislature -3- MDK%E&Z(ESSQ?S

SECTION 2

2. Affiliation and nonaffiliation with a professional associaﬁon for the practice
of massage therapy or bodywork.

3. Professionai associations with which méssage therapists or bodyworkers in
this state are affiliated.

4. Practice in urban 'and rural areas in this state.

SECTION 3. 20.485 (5) (h) of the statutes is created to read:

20.485 (8) (h) Certification of massage therapists and bodyworkers. Ninety
percent of all moneys received under s. 460.05 (8) (c) and 2001 Wisconsin Act .... (this
act)b, section 29 (5) for makjng determinations regarding applications for massage
therapist and bodyworker certificates.

- SECTION 4. 50.01 (2) of the statutes is amended to read:

50 01(2) “Nurse’s assistant” means a person who performs routine patlent care
dutles delegated by a registered nurse or hcensed practical nurse who supervises the
person, for the direct health care of a patlent or resident. “Nurse’s assistant” does
not mean a person who is licensed, permitted, certified, or registered ﬁnder subeh-
X—I—eﬂeh%er ch. 441, 448, 449, 450, 451, 455 ex, 459, or 460 or a person whose duties
primarily involve skills that are different thaﬁ those taught in instructional
programs for nurse’é gssistants.

SECTION 5. 55.043 (4) (e) of the statutes is amended to read:

. 55.043 (4) (e) Refer the case to the department of reg*ulation and licensing if
the miéappropriation of vproperty or neglect or abuse in\}olves an individual who is
required to hold a credential, as defined in s. 440.01 (2) (a), under chs. 440 to 459 460.

SEcTION 6. 103.10 (.1) (e) of the stafutes is amended to read:

103.10 (1) (e) “Health care provider” means a person described under s. 146.81

(1), but does not include a person described under s. 146.81 (1) (hp).
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' ECTION 7

SECTION 7. 146.40 (1) (d) of the statutes is amended to read:

146.40 (1) (d) “Nurse’s assistant” means an individual who performs routine

' patient care duties delegated by a registered nurse or licensed practical nurse who

supervises the individual, for the direct health care of a patient or resident. “Nurse’s
assistant” does not mean an individual who is licensed, permitted, certified, or
registered under s&beh—X—I—ef—eh——440—e¥ ch. 441, 448, 449, 450, 451, 455 ex, 459, or
460 or an individual whose duties primarily involve skills that are different than
those taught in instructional and competency evaluation programs for nurse’s
assistants certified under sub. (3) or evaluated by competency evaluation programs
for nurse’s assistants approved under sub. (8m).
SEcCTION 8. 146.81 (1) (hp) of the statutes is amended to read:
: 146.81. (1) (hp) A massage therapist or bodyworker issued-alicense certified

under subech-XT-of ch- 440 ch. 460.

SECTION 9. 146.997 (1) (d) 18. of the statutes is amended to read:

146.997 (1) (d) 138. A massage therapist or bodyworker issued a license-of
;eg}st,pamea certificate under subeh—XI-of ch ~440 460.

SEcTION 10. 180.1901 (1m) (ag) of the statutes is repealed.

SECTION 11. 180.1901 (1m) (h) of the statutes is created to read: ,

| 180.1901 (1m) (h) Massage therapy and bodywork examining board under ch.

460. | | |

SEcTION 12. 252.15 (1) (ar) 1. of the statutes is amended to read:

252.15 (1) (ar) 1. A person or entity that is specified in 5. 146.81 (1), but does

not include a massage therapist or bodyworker issued a license—of-registration

certificate under subeh—XIof ch. -440 460.

SEcCTION 13. 440.08 (2) (a) 46r. of the statutes is created to read:
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SECTION 13

440.08 (2) (a) 46r. Massage therapist or bodyworker: July 1 of each
even—numbered year; $53.

SECTION 14. 440.08 (2) (a) 67q. of the statutes, as affected by 2001 Wisconsin
Act 16, is repealed. |

SkcTioN 15. Subchapter XI (title) of chapter 440 [precedes 440.98] of the
statutes is repealed. |

SECTION 16. 440.98 to 440.981 of the statutes are repealed.

- SECTION 17. 440.982 (title) and (1) (intro.) and (a) of the statutes are repealed. _

" SEcTION 18. 440.982 (1) (b) of the statutes is renumbered 460.06 and amended

to read:

460.06 Examinations. -Premuigate—nﬂes—estabhskung—the-edueanen—tpammg

‘the national certification examination for therapeutic massage and bodywork that
is offered by the National Certification Board for Therapeutic Massage and
Bodywork or -a-substantially-equivalent an examination relating to the practice of

massage therapy or bodywork that is approved administered by a national board
that is accredited by the National Commission ef for Certifying Agencies ef-the

- or a substantially equivalent examination approved by the department examining
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board. The eXamining board shall promulgate rules may that also require an
applicant to pass an examination on state laws and administrative rules governing
massage theliapy or bodywofk.

SECTION 19. 440.982 (1) (c) and (2) of the statutes are repealed.

SECTION 20. 440.983 to 440.988 of the statutes are repealed.

SECTION 21. 440.989 of the statutes is renumbered 460.17 and amended to
read:

460.17 Local regulation. A city, village, town, or county, may not enact an
ordinance thaﬁ regulates the practice of massage therapy or bodywork by a person
who is issued a license-of registration certificate by the department examining

board under this subehapter chapter. No provision of any ordinance enacted by a

city, village, town, or county that is in effect before February 1, 1999, and that

relates to the practice of massage therapy or bodywork, may be enforced against a

~ person who is issued a license-of registration certificate by the depa%t;me&t

‘examining board under this subehapter chapter.

SECTION 22. 448.03 (2) (a) of the statutes is amended to read:

448.03 (2) (a) Any person lawfully practicing within the scope of a license,
permit, registration, certiﬁcate or certification granted to practice professional or
p_ractical nursing or nurse-midwifery under ch. 441, to practice chiropractic under
ch. 446, i:o practice dentistry or dental hygiene under ch. 447, to practice optometry
undér ch. 449, to practice acupuncture under ch. 451;t_0p_12_cﬁ&1n@s_ag___§e‘cllee_1;a_pg
or bodmork under ch. 460 or under any other statutory provision, or as otherwise
provided by statute.

- SECTION 28. 448.10 (4) of the statutes is amended to read:
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SEcCTION 23

448.10 (4) MASSAGE AND HYDROTHERAPY. Any Notwithstanding s. 460.02, any
person who, on July 11, 1953, was practicing massage and hydrotherapy in this state
under a cértiﬁcate of registration issued pursuant to s. 147.185, 1951 stats., as it
existed pribr to July 11, 1953, or who had applied for a certificate of registration in
massage and hydrotherapy before said date, shall have the right to continue to so
practice under such certificate, and the term “massage and hydrotherapy” shall be
deemed to include the use of galvanié generator, diathermy, infrared ray and
ultravioiet light for massage purposes. Nothing contained in this subsection shall
limit the existing authority of the board to revoke such certificate for cause, and in
addition, the board may require the holder of such certificate to demonstrate by
examination fitness to use the instrumentalities enumerated in this subsection. A
lack of such fitness shall constitute cause for revocation of such certificate. No such
ceftiﬁcate holder shall treat a specific disease except on the advice of a licensed
physician, | ,

SECTION 24, 448.21 (1) (f) of the statutes is éreated to read:

4438.21 (1) (f) The practice 6f méssage therapy or bodywork within the meaning
of ch. 460. | |

SECTION 25. 451.02 (1) of the statutes is amended to read:

451.02 (1) An individual holding a license, permit or certificate under ch. 441,
446, 447, 448 ox, 449M who engages in a practicé of acupuncture that is also
included within the scope of his or her liCense, permit, or certificate.

SEcTION 26. Chapter 460 of the statutes is created (o read:

CHAPTER 460
MASSAGE THERAPY AND BODYWORK
EXAMINING BOARD



(o1 B ]

N B o

10

11

12
13

14

15

16

17
18
19
20
21
22
23

24

LRBs0319/2
2001 - 2002 Legislature -8- MDK:kg&wlj&es:rs
SECTION 26

460.01 Definitions. In this chapter:

(1) “Examining board” means the massage therapy and bodywork examining
board.

(2) “Manual action” includes holding, positioning, rocking, kneading,
compressing, decompressing, gliding, or percussing the soft tissue of the human body
or applying a passive rangé of motion to the human body.

(3) “Massage therapist or bodyworker” means a person who is certified as a
massage therapist or bodyworker under this chapter.

(4) “Massage therapy or bodywork” means the science and healing art that uses
manual actions to palpate and manipulate the soft tissue of the human body, in order -

to improve circulation, reduce tension, relieve soft tissue pain, or increase flexibility,

“and includes determining whether massage therapy or bodywork is appropriate or

contraindicated, or whether a referral to another health care practitioner is
appropriate. “Massage therapy or bodywork” does not include making a medical or
chiropractic diagnosis.

(8) “Physician’s office” has the meaning given in s. 101.123 (1) (dg).

(6) “Sexual contact” has the meaning given in s. 939.22 (34).

(7) “Sexual intei'course” has the meaning given in s. 948.01 (7) (a).

460.02 Certificate required. Except as provided in s. 460.03, no person may

~ practice massage therapy or bodywork for compensation or in the expectation of

compensation, or designate himself or herself as a massage therapist or bodyworker,
or use or assume the title “massage therapist and bodyworker” or “massage -
therapist” or “bodyworker,” or append to the person’s name the letters “M.T.,”

“‘L.M.T.,” “B.W.,” or “L.B.W.,” or use any other title or designation that represents or
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SECTION 26

may tend to represent the person as a massage therapist or bodyworker, unless the
person ié certified under this chapter.

460.03 Applicability. A certificate under this chapter is not required for any
of the following:

(1) A person holding a license, permit, registration, or certification granted by
this state or the federal governmenf who engages in a practice of massage therapy -
or bodywork within the scope of his or her license, pei‘mit, registration, or
certification and who does not imply that he or she is a massage therapist or
bodyworker. |

(2) A massage therapy or bodywork student practicing massage therapy or
bodywork within the scope of the studeht’s education or training, and under the
supervision of an instructor. | |

(8) A massage thei'apist or bodywdrker who is authorized to practice massage
therapy or bodywork in another State or country and is providing a consultation to
or demonstration with a massage therapist or bodyworker who is certified under this
chapter. | |

4 A person ‘who does any of the following and who does not imply that he or
sheisa massage therapist or bodyworker:

- (a) Restricts his or her manipulation of soft tissue to the hands or feet.

(b) Uses touch or spoken words to increase awareness of existing or potential

| patterns of movement in the human body.

(c) Restricts his or her touch to'placing the hands on or above the human body
to influence the energy fields within or around the body.
460.04 Duties of examining board. (1) The examining board shall assign

a unique certificate number to each person certified under this chapter.
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SEcTION 26

(2) The examining board shall pfomulgate rules that establish all of the
following: |

(a) Standards that gox}ern the professional conduct of massage therapists or
bodyworkers. The standards shall prohibit a massage therapist or bodyworker from
having sexual contact or sexual intercourse with a client.

(b) Criteria for approving a school of massage therapy or bodywork from which
graduation is required under s. 460.05 (1) (e) 1. The criteria shall be consistent with
the criteria of the educational approval board in approving schools under s. 45.54.

(c) Criteria for apprdving the courses of instruction required under s. 460.05
(i) (e) 2. and 3. Rules promulgated under this paragi'aph shall requiré the course of
instruction required under s. 460.05 (15 (e) 3. to consist of at least 600 classroom
hours. The rules shall also require the criteria for approving a course of instruction
under s. 460.05 (1)-(e) 3. to be consistent wifh the criteria df the Commission on
Massagé Therapy Accreditation or the Accreditation Commission on Aéupuncture
and Oriental Medicine.

(d) Requirements and procedures for obtaining the informed consent of a client
under s. 460.11 (1) and for making a report required under s. 460.12 (1).

(e) A definition of “sexually oriented business” for purposes of s. 460.11 (3).

460.05 Certification of massage therapists or bodyworkers. (1) The

- examining board shall grant a certificate as a massage therapist or bodyworker to

a person who satisfies all of the following:

(a) The person is 18 years of age or older.

(b) The person has graduatéd from high school or attained high school
graduation equivalency as determined by the department of public instrud:ion under

s. 115.29 (4).
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SECTION 26

(c) The person submits an application for the certificate to the department on
a form provided by- the department.

(d) The person pays the fee specified in s. 440.05 (1).

(e) Except as provided in sub. (2), the person submits evidence satisfactory to
the examining board that he or she has done all of the following:

v1. Graduated from a school of massage therapy or bodywork approved by the
educational approval board under s. 45.54 or by the examining board under the rules
promulgated under s. 460.04 (2) (b).

2. Completed at least 6 classroom hours in the laws of this state and rules of

the examining board relating to the practice of massage therapy or bodywork in a

course of instruction approired by the examining board.

3. »Completed a minimum number of classr(‘)on.i hours, established by the
examining board by rule, in a.course of instruction in the principles and techniques
of massége‘ therapy or bodywork that is approved by the examining board.

(f) The person passes the exam’inations under s. 460.06.

(g) The person submité evidenbce satisf‘actory to the examining board that he
or she has in effect malpractice liability insurance coverage in an amount that is not

less than $1,000,000 per occurrence and $1,000,000 for all occurrences in one year. ‘
@ The examining board may waive a requirement specified in sub. (1) (e) if
a person establishes, to the satisfaction of the exanﬁning board, that he or she has
educétion, training, or other experience that is ‘ substantially equivalent to the
reQuirement. |

('3)l After the first day of the 25th month beginning after the effective date of

this subsection .... [revisor inserts date], the examining board shall grant a certificate

as a massage therapist or bodyworker to a person if the educational approval board
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SECTION 26

notifies the examining board that ‘the educational approval board has determined all
of tvhe following:

(a) That the person submitted an application to the educational approval board
on a form provided by the educational approval bbard that describes the person’s
education, training, and experience in the practice of massage therapy or bodywork.
and includes evidence satisfactory to the educational approval board of all of the
following: |

| 1. That the person is 18 years. of age or older.

2. That the person graduated from high school or attained high school
gradﬁation equivalency as determined by the department of public instruction under
s. 115.29 (4).

3. That, during the 2—year period after the ’effectivé date of this subdivision ...
[revisor insérts date], the person was activély engaged in the practice of massage
therapy or bodywork.

4. That theb person has in effect malj)ractice liability insurance coverage in‘an
amount that is not less than $1,000,000 per occurrence and $1,000,000 for all
-occurrences in one year.

(b) That the person included with the application under par. (a) an attestation

that the person only recently became aware of the requirements of this chapter.

* (¢) That the person paid the fee specified in s. 440.05 (1) (a) to the educational
approval ‘board'.
(d) That the person’s education, training, and experience in the practice of
vmassage» therapy or bodywork is substantially équivalent to the education required '

under sub. (1) (e). |
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SECTION 26

460.07 Display of certificate; expiration and renewal. (1) Each person
who is certified under this chapter shall conspicuously display the certificate in the
place of business where he or she practices massage therapy or bodywork so that the
certificate can easily be seen and read. |
’ (2) The renewal dates for certificates granted under this chapter; other than
temporary certificates granted under s. 460.08, are specified under s. 440.08 (2) (a).
Renewal applications shall be submitted to the department on a form provided by the
department and shall include all of the following: |

(a) The renewal fee specified in s. 440.08 (2) (a).

(b) If applicable, proof of completion of continuing education under s. 460.10.

(c) Evidence satisfactory to the examining board that the applicant has in veﬁ'ect
malpractice liability insurance coverage in an amount that is not less than
$1 000,000 per occurrence and $1,000,000 for all occurrences in one year

460. 08 Temporary certlflcate. Upon apphcatlon and payment of the fee
’spec1ﬁed in s. 440.05 (6) the examining board may grant a temporary massage
theraplst or bodyworker certlﬁcate to a person who satlsﬁes the requirements under
s. 460.05 (1) (a) to (e) and (g), has submitted an application to take the next available
examinations under s. 460.06, and has not previously failed an examination. A

temporary certlﬁcate granted under this sectlon shall explre on the date on which

, the person receives notlce that he or she falled one of the examlnatlons or that he or.

she has passed both exammatlons. A temporary certificate granted under this

sectlon may not be renewed

- 460.09 Remprocal certificate. Upon apphcatlon and payment of the fee

- specified in s. 440.05 (2), the examining board shall grant a massage therapist or

bodyworker certificate to a person who holds a similar certificate in another state or




10

11

12

13
e
15

16
17
18
19
20
21
22
23

24

' LRBs0319/2
2001 — 2002 Legislature —-14 - MDK:kg&wlj&cs:rs
SECTION 26

territory of the United States or another country if the examining board determines
that the requirements for recéiving the certificate in the other state, territory, or
country are suBstantiaHy equivaleht to the requirements under s. 460.05.

460.10 Continuing education. The examining board may promulgate rules
establishing requirements and procedures for a massage therapist or bodyworker to
complete continuing education programs br courses of study to qualify for renewal
of his or her certificate. Any rules promulgated under this section shall require a
massage therapist or 'bodyworker to complete at least 24 hours of continuing
education programs or courses of study every 2 years to qualify for renewal. The
examining board may waive all or part of any requirement established in rules

promulgated under this section if it determines that prolonged illness, disability, or

“other exceptional circumstances have prevented a massage therapist or bodyworker

from completing the requirement.

| 460.11 Practicev requirements. @ A massage therapist or bodyworker may
not practice massage therapy or bbdywork on a client unless the massage therapist
or bodyworker first obtains the informed consent of the client and has informed the
client that he or she may withdraw the consent at any time.

(2) A massage therapist or bodyworker shaﬂ keep confidential any information
that a client in confidence gives to the massage therapist or bodyworker and any
other information that the massage therapist or bodyworker obtains about a client
in fhe course of practicing massage therapy or bodywork that a reasonable person
in the client’s position would want kept confidential, unless the information is
otherwise required by law to be disclosed or the client specifically authorizes the

disclosure of the information.




W 00 =3 O 0Ot =« W N

10
1
12
13
14
15
16

17

18

19
20
21
22
23
24
25

2001 - 2002 Legislature -15- MDK;kgglfgf%iiﬁ

SECTION 26

(3) A massage therapist or bodyworker may not, whether for cqmpensation or
not, praétice massage therapy or bodywork for a sexually oriented business, as
defined by the examining board by rule.

460.12 Duty to make reports. (1) A massage therapist or bodyworker shall
submit a report to the examining board if he or she has reasonable cause to believe
that another massage therapist or bodyworker has committed a crime relating to
prostitution under ss. 944.30 to 944.34 or has had sexual contact or sexual
intercourse with a client. If the report relates to sexual contact or sexual intércourse
with a client, the report may not identify the client unless the client has provided
written consent for disclosure of this information.

(2) The examining board may use a repbrt ma&e under sub. (1) as the basis for
an investigation under s. 460.15 (1). If, after an investigation, the examining board

“has reasonable cause to believe that a massage therapist or bodyworker has
committed a crime, the ‘examining board shall report the belief to the district
attorney for the county in which the crime, in the opinion of the examining board,
occurred. |

(3) If, after an investigation, the examining board determines that a report
submitted under sub. (1) is without nierit, the examining board shall remove the
report from the record of the massage therapist or bodyworker who is the subject of -
the report.‘

(4) All reports and records made from reports under sub. (1) and maintained
by the department, the examining board, district attorneys and other persons,
officials, and institutions shall be confidential and are exempt from disclosure under
s. 19.35 (1). Information regarding the identity of a client with whom a massage

therapist or bodyworker is suspected of having sexual contact or sexual intercourse
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shall not be disclosed by peréons who have received or have access to a report or
record unless disclosure is consented to in writing by the client. The report of
information under sub. (1) and the disclosure of a report dr record under this
subsection does not violate any person’s responsibility for maintaining the
confidentiality of patient health care records, as defined in s. 146.81 (4) and as
required under s. 146.82. Reports and records may be disclosed only to the
deparfment, the examining board, and the appropriate staff of a district attorney or
a law enforcement agency within this state for purposes of invéstigation or
prosecutioﬁ;

(5) (a) In this subsection, “violation” means a violation of any state or local law
that is punishable by a forfeiture.

(b) . A massage fherapiét or bodyworker shall submit a written report to the

examining board if he or she is convicted of a felony or misdemeanor, or is found to

‘have committed a violation, in this state or elsewhere, and if the circumstances of the

felony, misdemeanor, or viola_tion substantially relate to the practice of massage
therapy or bodywork. The report shall identify the date, place, and nature of the
conviction or finding and shall be submitted within 30 days after the entry of the
judgment of conviction or the judgment finding that he or she committed the
violation. If the report is submitted by mail, the report is considered to be submitted
on the date that it is mailed. |

-460.13 Employment of massage therapists or bodyworkei's. No person
may employ a person to engage iﬁ the practice of massage ther_apy or bodywork
unless the person who is employed is certified under this chapter or is exempt from

the certification requirrements of this chapter.
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SECTION 26
460.14 Advertising. A massage therapist or bodyworker may not advertise
that he or she practices massage therapy or bodywork unless the advertisement
includes his or her certificate number and a statement that the massage therapist

or bodyworker is a “certified massage therapist and bodyworker” or “certified

 massage therapist” or “certified bodyworker.”

460.15 Disciplinary proceedings and actions. (1) Subject to the rules
promulgated under s. 440.03 (1), the examining board may make investigations and

conduct hearings to delermine whether a violation of this chapter or any rule -

'  promulgated under this chapter has occurred.

- | (2) Subject to the rules promulgated under s. 440.03 (1), the examining board
may reprimand a massage therapist or bodyworker or deny, limit, suspend, or revoke -

a certificate under this chapter if it finds that the applicant or certificate holder has

. done any of the following:

() Made a material misStatement in an 'applicetion for a certificate or for
redewal of a certificate.

- (b) Subject toss. 111.321, 111.322, and 111.335, been convicted of an offense the
circumstandcesdof which substantially relate to the practice of massage therapy or
bodywork. | |
| (c) Advertised in a manner that is false, deceptive, or misleading.

(d) Advertised, practiced, or attempted to practice under another’s narhe.

(e Subject to ss. ‘111.321, 111.322, and 111.34, practiced massage therapy or

" bodywork While his or her ability to practice was impaired by alcohol or other drugs.

(f) Intentionally made a false statement in a report submitted under s. 460.12

(D).

B T e N I ECTIESI a e - R e e e
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(g) Engaged in'unproféssional conduct in violation of the standards established

“in rules promulgated under s. 460.04 (2) (a).

(h) Engaged in éonduct while practicing massage therapy or bodywork that
jeopardizes the héalth, safety, or welfare of a client or that ‘evidences a lack of
knowledge of, inabil-ity to apply, or the negligent application of, principles or skills
of massage therapy or bodywork.

. (i) Committed a crime related to prostitution under ss. 944.30 to 944.34.

(j) Violated this chapter or any rule promulgated under this chapter.

(8) The exa.rnining board may restore a certificate that has been suspended or
revoked on such terms and cbnditions as the examining board may deem
appropriate. _

460.16 Penalties. (1) Except és provided in sub.(2), any person who violates

this chapter or any rule promulgated under this chapter shall forfeit not more than

~$1,000 for each violation.

(2) A person who violates s. 460.02 shall forfeit not more thaﬁ $500 for each
violation. Each day of continued violation of s. 460.02 constitutes a separate
violatiqn.

SECTION 27. 895.48 (1m) (intro.) of the statutes is amended to read:

895.48 (1m) (intro.) Any physician or athletic trainer licensed under ch. 448,
chiropractor licensed under ch. 446, dentist licensed under ch. 447, emergency
medical technician licensed under s. 146.50, first responder certified under s. 146.50

(8), physician assistant licensed under ch. 448, registered nurse licensed under ch.

441, or a massage therapist or bodyworker issued a license-of registration certificate

under subeh-—XI-of ch. 440 460 who renders voluntary health care to a participant

in an athletic event or contest sponsored by a nonprofit corporation, as defined in s.
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46.93 (1m) (c), a private school, as defined in s. 115.001 (3r), a public agency, as
defined in s. 46.93 (1m) (e), or a school, as deﬁned in s. 609.655 (1) (¢), is immune from

civil liability for his or her acts or omissions in rendering that care if all of the

following conditions exist:

SECTION 28. 908.03 (6m) (a) of the statutes is amended to read:
908.03 (6m) (a) Definition. In this subsection, “health care provider” means

a massage therapist or bodyworker issuéd a heens&ef—xegrsia:at}en certificate under
subeh-XT-of ch. -440 460, a chiropractor licensed under ch. 446, a dentist licensed

under ch. 447, a physician assistant licensed under ch. 448, or a health care provider

as defined in s. 655.001 (8).
SECTION 29. Nonstatutory provisions. :

(1) DEeFINITIONS. In this SECTION:

(a) “Examining board” means the maséage therapy and bodywork examining
board. |

(b) “Massage therapy or bodywork” has the meaning given in section 460.01 (4)

‘of the statutes, as created by this act.

(2) INITIAL APPOINTMENTS.
(a) Notwi‘thstanding section 15.405 (6r) (a) of the statutes, as created by this

act, the initial members of the examining board shall be appointed by the first day

_ of the 8rd month vbeg‘inning after the effective date of this paragraph for the following

termé: :
| 1. Two massage therapist of bodyWoriker members and one public member, for
ferms expiring on July 1, 2008.
2. One massage therapist or bodyworker member, for a term expiring on July

1, 2004.
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3. One massage therapist or bodyworker member and one public member, for
terms expiring on July 1, 2005.

4. One massagé therapist or bodyworker member, for a term expiring on July
1, 20086.

(b) Notwithstanding section 15.405 (6r) (a) of the statutes, as created by this
act, for the purpose of being appointed and serving aé members of the examining
board, the members need not be certified under chaptei' 460 of the statutes, as
created by this acf, until the ﬁrstbday' of the 15th month beginning after the effective
date of this paragraph.

3) EMERGENéY RULES. The examining' board may use the procedure under

section 227.24 of the statutes to promulgate rules required under section 460.04 (2)

| of the statutés, as created by this act. Notwithstanding section 227.24 (1) (a), (2) (b),

and (3) of the stéltutes, the examining board is not required to provide evidence that
promﬁlg‘ating a rule under this subsection as an emergency rule is necessary for the
preservation of public peaée, ‘heélth,, safety, or welfare and is not required to provide
a ﬁudiug of emergency for a rule promulgated under this subsection. -

(4) TRANSITIONAL PROVISIONS; REGISTRANTS. Notwithstanding section 460.05 (1)
of the statutes, as created by this act, the examining board shall, no later than the
first day of the 7th month _beginningbaﬂer the effective date of this subsection,' issue
a ceftiﬁéate as a massage therapist or bodyworker to a pers>on who holds a valid
license of registration as a massage therapist or bodyworker issued by the
department of regulation and licensing under section 440.983, 1999 stats.

(5) TRANSITIONAL PROVISIONS; NONREGISTRANTS. Notwithstanding sectidn 460.05
(1) of the statutes, as éreated by this act, the examining board shall issue a certificate

as a massage therapist or bodyworker to a person if the educational approval board
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notifies the examining bbard that the educational approval board has determined all
of the foilowing:

(a) That the person submitted, no later than the.ﬁrst day of the 25th month
beginning after the effective date of this paragraph, an application to the educational
approval hoard on a form provided by the educational approval board that describes
the person’s education, training, and experienée in the practice of massage therapy
or bodywork and provides évidence satisfactory to the educational approval board of
all of the following:

1. That the person is 18 years of age or older.

| 2. That the person graduated from high school or attained high school
graduation equivalency as determined by the department of public instruction under
section 115.29 (4) of the statutes.

3. That, on the effective date of this subdivision, the person was actively
engaged in the practice of massage therapy or bodywork.

4. That the person has in effect malpractice liability insurance coverage in an

* amount that is not less than $1,000,000 per occurrence and $1,000,000 for all

occurrences in one year.
(b) That the person paid the fee specified in section 440.05 (1) (a) of the statutes
to the educational approvai board. '
| (c) That the person’s educatidn, training, and experience in the practice of

massage therapy or bodywork are substantially equivalent to the education required

' undef section 460.05 (1) (e) of the statutes, as created by this act.

SECTION 30. Initial applicability.
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(1) The treatment of section 146.81 (1) (hp) of the statutes first applies to the
use of billing forms specified in section 632.725 (2) (a) of the statutes on the effective
date of this subsection.

(2) The creation of chapter 460 of the statutes first applies to crimes relating
to prostitution that are committed on and sexual contact or sexual intercourse that
occurs on the effective date of this subsection.

3) The treatment of section 895.48 (1m) (intro.) of the statutes first applies to
care rendered on the effective date of this subsection.

SECTION 31. Effe_ctivé dates. This act takes effect on the first day of the 7th
month beginning after publication, except as follows: |

- (1) The treatment of section 15.405 (6r) of the statutes aﬁd SECTION 29 (1), (2),

~and (3) of this act take effect on the day after publication.

(END)
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Sweeney, Pat

From: ANTHONY H, DRIESSEN [AHD@aquarles.com]
Sent: Wednesday, February 13, 2002 3:59 PM

To: Pat Sweeney@eab.state.wi.us

Ce: : Krizenesky@aol.com; TOM J, FONFARA
Subject: Re: The Good Public Policy Solution

Thanks, Pat! Tom Fonfara and | have already conferred re this (after you called earlier, and we discussed the language
options) and we are comfortable with the language refinement you have put forward, We therefore will include the change
you recommend in the Sub Amendment that ts being drafted. ,

;_:v:i "Sweeney, Pat' <Pat.Sweeney@eab.state wi.us> 02/13/02 03:35PM >>> -
om: :

The EAB and the Schools do nof beligve the Massage Therapy and Bodywork
Examining Board ought to be in the school approval business. The Examining
Board ought to be in the massage therapy and bodywark progam approval
business, Boards should have professional expertise on the standards and
competencies required for the profession not knowledge on school approval
criteria. The good public policy solution would be as follows:

1. rewrite 460.04 (2) (b): "Sﬁéndards and competencies for approving a ,
600-hour massage therapy or bodywork program as required under
- 8.460.05 (1) () 1."

2. Rewrite 460.05 (1 L(e) 1: "Graduate from a schoal of massage tl;?é;r 6 (7/
bodywork approved by the educational approval board unders.45.4% or an
iggrgﬁg)p&o)qlram by the examining board under the rules promulgated under s.

| believe this solution allows everyone to win. It would also make the
processing of the hon-certified folks be more rational.
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