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State of Wisconsin
2001 - 2002 LEGISLATURE LRB-3330/1
ISR:.,:...

2001 BILL

1 AN AcT ..;?%lating to: minimum staffing requirements for nursing homes that
2 do not primarily serve the developmentally disabled.

Analysis by the Legislative Reference Bureau

Current law requires nursing homes that do not primarily serve the
% developmentally disabled to provide each resident of the nursing home ity a
minimum number of hours of nursing care per day according to the level Of\‘gf‘,@bf-ﬂwsm
resident requires. These minimum hours must be provided by a registered nurse, %/
licensed practical nurse, or nurse’s assistant. —{ DR 9
This bill requires the department of health and family services{to convert the
minimum staffing requirements that are based on the number of hours of nursing
care provided per day to minimum staffing requirements that are based on the
; number of registered nurses, licensed practical nurses, and nurse’s assistants on
v duty per number of residents per day. The bill also requires DHFS to enforce the

Pprtyented Jstaffing requirements beginning on the first day of the third month
beginning ‘after publication of the bill.
, For further information see the state and local fiscal estimate, which will be
v/ printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
7 enact as follows:

(END)
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g/SECTION% 50.04 (2) (d) (intro.) of the statutes is amended to read:

each nursing

50.04 (2) (d) (intro.) Each Except as provided in pard. (e

home, other than nursing homes that primarily serve the developmentally disabled,
shall provide at least the folloyving hours of service by registered nurses, licensed
practical nurses, or nﬁrse’s assistants:

SECTION 50.04 (2) ,(e)X{f" thg statutes is created to read:

50.04 (2) (e) ‘The depvartlnnent shall convert the minimum staffing requirements
specified in par. (d) to minimum staffing requirements that are based on the number
of registered nurses, licensed practical nurses, and nurse’s assistants on duty per
residents per day. E&Wﬁkﬁfﬂ@egﬁnmng on the first day of the 3rd
month beginning after the effective date of this paragraph .... [revisor inserts date],
a nursing home, other than a ﬁursing home that primarily serves the
developmentally disabled, shall have on duty the number of registered nurses,

aSo stamTs

. . R) o 2o f . L]
licensed practical nurses, and nurses auia% necessary to satisfy the minimum
hd . £y

o
staffing requirements developed by the department under this paragraph.

S?a{ 3w. 50.04 (2) (
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DRAFTER’S NOTE LRB-3330/1dn
] FROM THE ISR: ..
Ce - LEGISLATIVE REFERENCE BUREAU

o ‘
N .

Representative Krusick:

This bill is based on SECTIONS 3t and 3v of LRBa0478/2. I apologize for the delay in
getting you the dna*ﬁf@ budget drafting has required all of my time.

3\
Please feel free to contact me with and questions you may have about the bill.

Ivy G. Sager—Rosenthal
Legislative Attorney

Phone: (608) 261-4455
E-mail: ivy.sager-rosenthal@legis.state.wi.us



DRAFTER’'S NOTE LRB-3330/1dn
FROM THE ISR:jld:rs
LEGISLATIVE REFERENCE BUREAU

July 13, 2001

Representative Krusick:

This bill is based on SEcTIONS 8t and 8v of LRBa0478/2. I apologize for the delay in
getting you the bill but budget drafting has required all of my time.

Please feel free to contact me with and questions you may have about the bill.

Ivy G. Sager—Rosenthal
Legislative Attorney :
Phone: (608) 261-4455

E-mail: ivy.sager—rosenthal@legis.state.wi.us
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Emery, Lynn

From: Emery, Lynn

Sent:  Friday, September 28, 2001 11:30 AM
To: . Repl.Krusick .
Subject: LRB-3330/1 (attached as requested)

Lynn.Emery

Lynn Emery - Program Asst, (PH. 608-266-3561)
(E-Maik: lynn.emery@legis.state.wi.us) (FAX: 608-264-6948)

Legislative Reference Bureau - Legal Section - Front Office
100 N. Hamilton Street - 5th Floor
Madison, Wi §3703

9/28/2001
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‘AB 1075 Assembly Bill - Bill Analysis

AB 1075

CONCURRENCE IN SENATE AMENDMENTS
AB 1075 (Shelley)

As Amended September 12, 2001
Majority vote

Page 1

Page 1 of 8

(September 13,

2001)
Original Committee Reference: HEALTH
SUMMARY : Requires the Department of Health Services (DHS) to
develop regulations that become effective August 1, 2003, that

establish staff-to-patient ratios for direct caregivers working
in a skilled nursing facility. Requires DHS to submit to the

Legislature a status report on the implementation o
on April 1, 2002, April 1, 2003, and April 1, 2004.
Specifically, _this bill :

1)Requires DHS to develop regulations that become e

£ this bill

ffective

August 1, 2003, that establish staff-to-patient ratios for
direct caregivers working in a skilled nursing facility (SNF).

2)Requires these ratios to include separate licensed nurse (LN)

staff-to-patient ratios in addition to the ratios
for other direct caregivers.

3)Requires DHS in developing staff-to-patient ratio
caregivers and LNs required by this bill to conve
existing minimum 3.2 nursing hours per patient an
that no less care is given than is required pursu
existing law relating to the minimum nursing hour
for SNFs.

4)Requires DHS to develop the ratios in a manner th

additional state costs, maximizes resident access to care, and

takes into account the length of the shift worked.

5)Requires DHS, to develop a procedure for faciliti
for a waiver that addresses individual patient ne
developing the regulations. Prohibits in any ins

established

s for direct
rt the

d to ensure
ant to

s to patient

at minimizes

es to apply
eds in
tance the

" minimum staff-to-patient ratios from being less that the 3.2

nursing hours per patient day required under specified current

_AB 1075
Page 2

http://www leginfo.ca.gov/pub/bill/asm/.../ab_1075_cfa_20010914_034243_asm_floor.htm 10/05/2001
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"AB 1075 Assembly Bill - Bill Analysis ' Page 2 of 8

law.

6)Requires the staffing ratios to be developed pursuant to this
bill to be minimum standards only.

7)Require SNFs to employ and schedule additional staff as needed
to ensure quality resident care based on the needs of
individual residents and to ensure compliance with all
relevant state and federal staffing requirements.

8)Requires, no later than January 1, 2006, and every five years
thereafter, DHS to consult with consumers, consumer advocates,
recognized collective bargaining agents, and providers to
determine the sufficiency of the staffing standards provided
in this bill and permits DHS to adopt regulations to increase
the minimum staffing ratios to adequate levels.

9)Requires every SNF, in a manner pursuant to federal
requirements, effective January 1, 2003, to post information
about staffing levels that includes the current number of
licensed and unlicensed nursing staff directly responsible for
resident care in the facility. Requires this posting to
include staffing requirements developed pursuant to this bill.

10)Requires DHS to inspect for compliance with this bill during
state and federal periodic inspections. Prohibits this
inspection requirement from limiting DHS’s authority in other
circumstances to cite for violations of this bill or to
inspect for compliance with this bill.

11)Permits a violation of the regulations developed pursuant to
this bill to comnstitute a class "B", "A", or "AA" violation
pursuant to the standards set forth in current law relating to
citiations of long-term care facilities.

12)Reqguires initial implementation of the staffing ratio
developed pursuant to requirements set forth in this bill to
be contingent on an appropriation in the annual Budget Act or
" another statute. ’

13)Permits DHS, in implementing this bill, to contract as
necessary, on a bid or nonbid basis, for professional
consulting services from nationally recognized higher
education and research institutions, or other qualified

_AB 1075
Page 3

individuals and entities not associated with an SNF, with
demonstrated expertise in long-term care. Specifies that this
establishes an accelerated process for issuing contracts
pursuant to this bill and exempts contracts entered into
pursuant to this bill from current law relating to public
contracts.

l4)States the legislative intent to devise a Medi-Cal long-term

http://www leginfo.ca.gov/pub/bill/asm/.../ab_1075_cfa_20010914_034243_asm_floor.htm 10/05/2001



“AB 1075 Assembly Bill - Bill Analysis Page 3 of 8

care reimbursement methodology that more effectively ensures
individual access to appropriate long-term care services,
promotes quality resident care, advances decent wages and

"~ benefits for nursing home workersg, supporte provider
compliance with all applicable state and federal requirements,
and encourages administrative efficiency.

15)Requires DHS to implement a facility- specific rate-setting
system by August 1, 2004, subject to federal approval, that
reflects the costs and stafflng levels associated with quality
of care for residents in nursing facilities that includes
hospital-based nursing facilities.

16)Requires DHS to examine. several alternative rate methodology
models for a new Medi-Cal reimbursement system for SNFs to

include, but not be limited to, consideration of the
following: -

a) Classification of residents based on the resource
utilization group system or other appropriate acuity
classification system;

b) Facility specific case mix factors;

c) Direct care labor based factors;

d) Geographic or regional differences in the cost of
operating facilities and providing resident care; and,

e) Facility-specific cost based rate models used in other

states.

17)Requires DHS to submit to the Legislature a status report on
the implementation of this blll on April 1, 2002, April 1,
2003, and April 1, 2004

lS)Requlres the alternatives for a new system described in #16
above to be developed in consultation with recognized experts
with experience in long-term care reimbursement, economists,
the Attorney General, the federal Centers for Medicare'and
Medicaid Services, and other interested parties.

AB 1075
Page 4

19)Permits DHS, in implementing this bill, to contract as
necessary, on a bid or nonbid basis, for professional
consulting services from nationally recognized higher
education and research institutions, or other qualified
individuals and entities not associated with a SNF, with

demonstrated expertise in long term care reimbursement
systems.

20)Specifies that #19 above establishes an accelerated process
for issuing contracts pursuant to this bill and exempts
contracts entered into pursuant to #19 above from specified
law relating to public contracts.

21)Permits DHS to adopt emergency regulations to implement the
applicable provisions of this bill.

http://www leginfo.ca.gov/pub/bill/asmy/.../ab_1075_cfa_20010914_034243_asm_floor.htm 10/05/2001
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The Senate amendments

1)Remove language from this bill that requires SNFs to use

specified staff-to-patient ratios for direct care givers and
LNs, and instead require DHS to develop regulations that
establish staff-to-patient ratios for direct caregivers and
LNs working in SNFs.

2)Require DHS in developing staff-to-patient ratios for direct

caregivers and LNs required by this bill to convert the
existing minimum 3.2 nursing hours per patient and to ensure
that no less care is given than is required pursuant to

existing law relating to the minimum nursing hours to patient
for SNFs.

3)Require DHS to develop the ratios in a manner that minimizes
additional state costs, maximizes resident access to care, and

takes into account the length of the shift worked.

4)Require DHS, in developing the regulations, to develop a

procedure for facilities to apply for a waiver that addresses
individual patient needs. Prohibit the minimum
staff-to-patient ratios from being less than the 3.2 nursing

hours per patient day required under specified current law in
any instance.

5)Require, effective January 1, 2003, every SNF to post

information about staffing levels that include the current

AB 1075
Page 5

number of licensed and unlicensed nursing staff directly
responsible for resident care in the facility in a manner
pursuant to federal reguirements. Require this posting to
include staffing requirements developed pursuant to this bill.

6)Permit, instead of requires, a violation of the regulations

developed pursuant to this bill to constitute a class "B",
"A"™, or "AA" violation pursuant to standards set forth in
existing law relating to citations for long-term care

~facilities.

7)Permit DHS, to contract as necessary, on a bid or nonbid

basis, for professional consulting services from nationally
recognized higher education and research institutions, or
other qualified individuals and entities not associated with
an SNF, with demonstrated expertise in long-term care in
implementing this bill. Specify that this establishes an
accelerated process for issuing contracts pursuant to this
bill and requires contracts entered into pursuant to this bill
to be exempt from specified current. law relating to public
contracts.

8)Add to sgpecified alternative rate methodology models DHS is

required to examine for a new Medi-Cal reimbursement for SNFg,

Page 4 of 8
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“AB 1075 Assembly Bill - Bill Analysis. Page 5 of 8

facility-specific cost based rate models used in other states.

9)Require DHS to implement a facility-specific rate-setting
system by August 1, 2004, subject to federal approval, that
reflects the costs and staffing levels associated with quality
of care for residents in nursing facilities that includes
hospital-based nursing facilities.

10)Require the report DHS is required to submit to the :
Legislature in 2002, to also be issued on 2003 and 2004.

11)Permit DHS to adopt emergency regulations to implement the
applicable provisions of this bill.

AS PASSED BY THE ASSEMBLY , this bill required a SNF to meet
specified minimum staff-to-patient ratios for direct caregivers
and licensed nurses. Established citations if a SNF does not
comply with this bill. Required a SNF to post the staffing
ratio requirements in a prominent location in the facility.
Required DHS to consult with certain entities every five years

AB 1075
Page 6

to discuss the sufficiency and effectiveness of the
implementation and enforcement of this bill's provisions.

FISCAL EFFECT : According to the Assembly Appropriations
Committee analysis of the April 18th version of this bill, major
Medi-Cal costs, $60 million [$30 million General Fund (GF)] in
fiscal year (FY) 2001-02 (half year), likely exceeding $750
million ($375 million GF) by FY 2004-05 due to increases in the
staffing ratios. Every 0.1 increase in nursing hours above the
~current 3.2 minimum equals $40-50'million (GF) costs per year.
The 2002 ratios in this bill equate to about 3.23 hours, while
the 2004 ratios are about 4.1 hours. The implementation of
these ratios is contingent on an appropriation in the Budget Act
or other statute.

COMMENTS  :

1)According to the author this bill is needed because staffing
in SNFs is inadequate. The author argues that under this
bill, staffing standards would become enforceable since
residents, family members, and workers can more easily
deéetermine whether the SNF is complying with the requisite
staffing ratios.

2)According to the sponsor of this bill, the Service Employees
International Union (SEIU), California's nursing homes rank
47th in the nation in terms of quality of care and more than
90% of California's nursing homes fail to substantially comply
with federal requirements regarding quality of care. SEIU
argues that this bill will increase staffing in nursing homes
by a third and make staffing levels comprehensible and
enforceable. Improving staffing will improve working

http://www.leginfo.ca.gov/pub/bill/asm/.../ab_1075_cfa_20010914_034243_asni_ﬂoor.htm 10/05/2001
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conditions and encourage more workers to stay in the field.

The Congress of California Seniors (CCS) states that
inadequate staffing in nursing homes results in bad care, and
serious harm to residents. CCS argues that this bill would
address this important issue by requiring the safe staffing
standards recommended by the National Coalition for Nursing
Home Reform. '

The National Senior Citizens ILaw Center (NSCLC) states that
the nursing facility industry received a Medi-Cal increase of
over $320 million (over $160 million in state-only funds) in
the current fiscal year’s budget. ©NSCLC argues that the

AB 1075
Page 7

Legislature and the citizens of California have the right to
expect adequate staffing for the considerable amount of money
that is currently being expended.

The Older Women's League of California (OWL-CA) argues that
insuring adequate staffing is the factor that is truly needed
in finding the best way for older Californians, who can no

longer care for themselves, to have a safe, pleasant, and
humane environment.

The California Advocates for Nursing Home Reform (CANHR),
states that numerous academic and government-sponsored reports
have concluded that understaffing is the single most
significant factor in substandard care in nursing homes.
According to CANHR, the ratios proposed by this bill, which
would be phased in over several years, would result in a
staffing standard that is safer for nursing home residents,
understandable to consumers, and more likely to be enforced.

The Gray Panthers states that this bill addresses the
remaining and most pressing problem in California nursing
homes - staffing. The Gray Panthers argue that this bill's
approach of phasing in staffing requirements allows ample time
for skilled nursing staff facilities to hire the appropriate
staff by 2004.

The National Organization for Women states that adequate
staffing is essential for older Californians who can no longer
care for themselves and supports this bill.

3) (This bill was substantially amended after this position was

taken. It is unclear to what extent recent amendments have
addressed these concerns.) The California Association of
Health Facilities (CAHF) states that it cannot support this
bill unless it is substantially amended. CAHF proposes
amendments to this bill that would: a) require skilled
nursing facilities to post the staffing levels required by
federal law; b) incrementally increase the minimum number of
actual nursing hours per patient in a similar manner proposed
by SB 1862 (Vasconcellos) of 1999, which was not enacted in

Page 6 of 8
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"AB 1075 Assembly Bill - Bill Analysis B Page 7 of 8

the Conference Committee; and, ¢) require the incremental
increases in staffing hours to become effective only if
certain criteria regarding Medi-Cal payment rates, adequacy of
potential workers, and adequacy of training programs for these
workers are met. CAHF also proposes to exempt certain.skilled

AB 1075
Page 8

nursing facilities from the minimum hours per patient in
certain situations.

CAHF states that California has the second highest minimum
staffing level in the nation. CAHF argues that SNFs will only
be able to implement a staffing increase when: a) the
staffing increases are based on objective findings; b) wages
are sufficient to attract additional staffing; c) state
programs are developed to encourage nursing facility career
choices; d) training capacity is sufficient to generate a new

supply of workers; and, e) Medi-Cal pays its share of any new
staffing mandate.

According to CAHF, the proposed mandatory shift ratios are not
supported by any data and have no connection to individual
resident needs or facility characteristics. CAHF adds that
the proposed mandatory staff ratios are also inefficient since
the proposed ratios will require facilities to hire more staff
than is actually specified for a given shift since it is not
feasible to hire a portion of a person. For example, if the
specified ratio is 1 CNA to 10 patients, 80 patients require
eight CNAs, but 81 patients require nine CNAs.

4) (This bill was substantially amended after this position was
taken. It is unclear to what extent recent amendments have
addressed these concerns.) Sunbridge Healthcare Corporation
(Sunbridge) states that it is one of the nation's leading
providers of skilled nursing and long-term residential care
facilities and currently operates 82 facilities in California,
providing housing and care for 8,269 patients in the state.
Sunbridge argues that it is not possible to specify a single
ratio of staff for every shift in every facility. Sunbridge
adds that if the long-term care profession is expected to meet
the health demands and challenges of current and future
generations, then it is essential that California provide the
necessary funding and guidance to support the profession.

The California Chamber of Commerce argues that California is
experiencing a shortage of nursing staff and this bill will
exacerbate this shortage and lead to cost increases in other
parts of the health care system.

The California Healthcare Association argues that the proposed

shift ratios are designed for the typical 99-bed facility that
operates on three shifts a day, and these assumptions do not

http://www leginfo.ca.gov/pub/bill/asm/.../ab_1075_cfa_200109 14_034243_asm_ﬂoor.htm 10/05/2001
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AB 1075
Page 9

apply to, and thus the ratios do not work for, small
facilities and facilities that operate on 12-hour shifts.

Analysis Prepared by : David Gonzalez / HEALTH / (916) 319-2097

FN: 0003589

http://www leginfo.ca.gov/pub/bill/asm/.../ab_1075_cfa_20010914_034243_asm_floor.htm 10/05/2001
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Kennedy, Debora

From: Moran, Christian

Sent:  Friday, September 28, 2001 12:03 PM

To: Kennedy, Debora

Subject: NH Staffing Bill (LRB-3330/1)

Debora, as mentioned in my voice mail, here are the staffing bill and the changes Dick Sweet prepared. Just give
me a call with any questions or to discuss the bill further. Thanks.

Christian
6-1733

To accomplish what we discussed regarding changing the minimum hourly staffing requirements to
minimum staffing ratios, you might want to change LRB-3330/1 as follows:
7 /,1. SECTION 1 would repeal 50.04(2)(d).

/ 2. SECTION 2 would be amended to replace “par. (d)" on page 2, line 8, with "s. 50.04(2)(d), 1999-00
Stats.".

v 3. The whole bill would have a delayed effective date to allow time for promulgation of rules, e.g. 12
months. A\%O MQDM vulos 7

4. Section 50.02(2)(bn) would be changed to refer to s. 50.04(2)(e) and staffing ratios, thereby allowing
DHFS to be stricter than statutes regarding staffing requirements.

09/28/2001




TO: DEBORA KENNEDY, Managing Attorney

FROM: Christian Moran (Peggy Krusick’s office, 6-1733)
DATE: October 5, 2001

SUBJECT:  Revisions to LRB-3330/1 (Nursing home staffing bill)

As we discussed yesterday, here is an overview of the provisions Peggy would like LRB-
3330 to contain.

Included within the descriptions of the first three provisions are applicable references to
LRB-0025/2, Peggy’s other nursing home staffmg bill. This bill draft is attached and the
references are highlighted.

Under the fourth provision is applicable language drafted by Dick Sweet and selected
provisions found in the bill analysis of California Assembly Bill 1075, a similar--yet
more comprehensive-—-nursing home staffing bill. The bill analysis of California
Assembly Bill 1075 is attached with the references highlighted. The bill text of
California AB 1075 is also attached

As always, thanks for your help. Just give me a call if you have any questions.

Proposed provisions for LRB-3330, references to LRB-0025/2 (attached), language

drafted by Dick Sweet and selected provisions from bill analysis of California AB
1075 (attached)

v LRB-3330  (1)DHFS shall convert the current-minimum nursing home staffing
requirement of set hours per resident day to a standard based on staff-to-
[v% patient ratios. (Currently, nursing home residents require a certain amount
_ of of care from a licensed nurse and a certain amount of care from a nurse’s
\0 (2 4\ aide. Is it necessary to specifically say in the bill that separate ratios must - -
f " be established for RNs/LPNs to residents and CNAs to residents? If so,
\o LRB-0025/2, page 5, line 13-14, has a definition of CNA). DHFS would
. bave 12-months following passage-of the bill to convert the standard, train

e M surveyors on how to enforce the new standard, and assist nursing homes
Lo A U ~ on how to implement the new standard. ,

¥ LRB-3330  (2)Support services cannot be counted for purposes of calculating .
/ minimum staffing ratios (see LRB-0025/2, page 8, lines 10-13). /]/

/ LRB-3330  (3)The Joint Legislative Council shall create nursing home staffing review M@*ﬂ-g/
committee (see LRB-0025/2, page 4, lines 2-14). I would appreciate your od

suggestions on appropriate effective dates. dote ke wond
- e coun u.b to

LRB-3330  (4)No later than 24-months after passage of the bill, DHFS shall submit a dtaiolon

o report to the Legislature that contains the following recommendations: (a) + CAeal
ways that nursing homes can better recruit and retain caregivers; (b) new u;u)
_ ),

oo
s
g




Dick Sweet

CA AB 1075
Analysis

‘sm

_ . access to appropriate long-term care services, promotes quality resident

%

- facilities that includes hospital-based nursing facilities.

minimum nursing home staffing ratios that minimize additional state costs,
maximize access to care, and take into account patient acuity levels; (c) a
nursing home reimbursement methodology that more effectively promotes
quality resident care, advanccs decent wages and benefits for nursing
home workers, supports provider compliance with’ applicable state and

‘federal regulations and encourages administrative efficiency. DHFS shall

prepare the report after consulting with the groups mentioned in Dick’s
language, #18 of the selected provisions of California AB 1075. DHFS

should also refer to the latest national research on nursing home staffing
before preparing the report.

SECTION 19m. Nonstatutory provisions; health and family services. The
department of health and family services shall submit a report to the
governor and to the chief clerk of each house of the legislature for
distribution to the legislature under section 13.172(2) on how nursing
homes can better recruit and retain registered nurses, licensed practical
nurses and certified nurse's assistants. The department shall prepare the
report after consultation with representatives of the nursing home industry,
unions representing nursing homes employees, and advocates for elderly
or disabled persons.

(4)Requires DHS to develop the ratios in a manner that minimizes
additional state costs, maximizes resident access to care, and takes into
account the length of the shift worked.

5)R lires D iii:gglgp/ procedu or facilities to"apply ford
er that'addresses. ividual nt nceds j velo in

1ons rohlblts in any instance the minimum staff-to—patlent ratios
from being less that the 3.2 nursing hours per patient day required under
specified current _ AB 1075 Page 2 law.

(6)Requires the staffing ratios to be developed pursuant to this bill to be
minimum standards only.

(14)States the legislative intent to devise a Medi-Cal long-term care
reimbursement methodology that more effectively ensures individual

care, advances decent wages and benefits for nursing home workers,
supports provider compliance with all applicable state and federal
requirements, and encourages administrative efficiency.

(15)Requires DHS to implement a facility-specific rate-setting system by
August 1, 2004, subject to federal approval, that reflects the costs and
staffing levels associated with quality of care for residents in nursing

P



(16)Requires DHS tz:;agﬂn{weral alternative rate methodology
models for a new Medi<Cal reimbursement system for SNFs to include,
but not be limited to, consideration of the following: a) Classification of
residents based on the resource utilization group system or other
appropriate acuity classification system; b) Facility specific case mix
factors; c) Direct care labor based factors; d) Geographic or regional

differences in the cost of operating facilities and providing resident care;
and, e) Facility-specific cost based rate models used in other states.

(18)Requires the alternatives for a new system described in #16 above to
be developed in consultation with recognized experts with experience in
long-term care reimbursement, economists, the Attorney General, the
federal Centers for Medicare and Medicaid Services, and other interested
parties.



“AB 1075 Assembly Bill - AMENDED

BILL NUMBER: AB 1075 AMENDED
BILL TEXT :

AMENDED IN SENATE SEPTEMBER 12, 2001
AMENDED IN ASSEMBLY JUNE 4, 2001
AMENDED IN ASSEMBLY APRIL 18, 2001

INTRODUCED BY - " Assembly Member Shelley

(Principal coauthors: Assembly Members Florez and Horton)

(Coauthors: Assembly Members Alquist, Aroner, Calderon, Cardenas,
Chan, Chavez, Cohn, Corbett, Diaz, Frommer, Goldberg, Havice,
Keeley, Kehoe, Koretz, Liu, Longville, Lowenthal, Nakano, Nation,
Salinas, Strom-Martin, Vargas, Washington, and Wiggins)

(Principal coauthor: Senator Ortiz)

(Coauthors: Senators Alarcon, Burton, Chesbro, Dunn, Karnette,

Kuehl, —Bxtig,— Perata, Romero, Soto, and Torlakson)

FEBRUARY 23, 2001

An act to add Section 1276.65 to the Health and Safety Code,
and to amend Section 14126.02 of the Welfare and Institutions Code,
relating to health facilities.

LEGISLATIVE COUNSEL'S DIGEST

AB 1075, as amended, Shelley. Skilled nursing facilities:
staffing ratios.

Existing law provides for the licensure and regulation of health
facilities, including skilled nursing facilities, by the State
Department of Health Services. Existing law specifies various
minimum staff-to-patient ratio requirements in skilled nursing
facilities. A violation of these provisions by health facilities is
subject to criminal sanctlon

mect—specified—minimum— Lhe department. to develop

regulations that become effective August 1, 2003, that establish
staff-to-patient ratios with regard to direct caregivers, as

defined, —and—licensed—purges—7ike—~ working in

a skilled nursing facility.

The bill would require —&hke— a skilled
nursing facility to post —the—
information about staffing —ratie—kecui-remento—as
provided—under—the—bill— Jevels . The bill would
make a violation of —these—previsiens— the
regulations subject to citation and fine. The bill would make
the implementation of the staffing ratio requirements set forth in
the bill contingent on an appropriation in the annual Budget Act or
another statute. _ '

Because the bill would change the definition of a crime with
regard to health facilities, it would impose a state-mandated local
program. '

The bill would require the department; no later than January 1,
2006, and every 5 years thereafter, to consult with designated
entities to determine the sufficiency of the staffing standards,
and would authorize the department to adopt regulations to
increase the minimum stafflng ratlos to adequate levels —T—ae

Existing law requires the department to perform a specified review

http://wwwleginfo.ca.gov/pub/bill/asm/ab_1.../ab_1075_bill_20010912_amended_sen.htm
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of the current Medi-Cal reimbursement system and submit a report.

This bill would, instead, reguire the department to implement a
facility-specific rate-setting system by August 1, 2004, subject to
federal approval, and to submit status reports on this
implementation.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no relmbursement is required by thlS
act for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: vyes.
State-mandated local program: ves.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. (a) The Legislature finds and declares all of the
following:

(1) Skilled nursing facilities need adequate staffing levels in
order to provide the —decent—and—bumane—
gquality of care that patients deserve.

(2) Compliance with minimum staffing requirements will be
increased if residents, residents’ families, facility employees, and
state inspectors can determine easily whether or not a skilled
nursing facility is in compliance. .

(3) It is difficult for residents, residents’ families, facility
employees, and state inspectors to monitor.a skilled nursing facility’
s compliance with a staffing standard based on the nursing hours per
patient day provided by a facility. '

(4) The State Department of Health Services is responsible for
adopting regulatlons prescribing the stafflng requirements for
skilled nursing facilities.

(5) The department is required to examine alternative rate
methodology models for a new Medi-Cal relmbursement system for
skilled nur51ng facilities.

(b) It is the intent of the Legislature to enact legislation that
does all of the following:

(1) —Fmereases— Creates a mechanism to
increase minimum staffing requirements to a level that assures
—decent—and-—humsne— high quality care for
patients.

(2) Requires that minimum staffing requirements be set forth as
ratios of patients per direct caregiver, so that residents, residents’
families, facility employees, state inspectors, and others may
assist in ensuring compliance with the law.

(c) It is further the intent of the Legislature that the
department, consistent with its regulatory responsibility and
legislative mandates, act as expenditiously as possible to implement
the provisions of this act to ensure compliance with the timeframes
set forth in this act.

SEC. 2. Section 1276.65 is added to the Health and Safety Code, to
read: :

1276.65. (a) For purposes of this section, the following
definitions shall apply: '

(1) "Direct caregiver" means a registered nurse, as referred to in
Section 2732 of the Business and Professions Code, a licensed
vocational nurse, as referred to in Section 2864 of the Business and
Professions Code, a psychiatric technician, as referred to in
Section 4516 of the Business and Professions Code, and a
certified nurse assistant, as defined in Section 1337.

(2) "Skilled nursing facility" means a skilled nursing facility as

http://www .leginfo.ca.gov/pub/bill/asm/ab_1.../ab_1075_bill_20010912_amended_sen.htm
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R

defined in subdivision (c) of Section 1250.

(b) A person employed to provide services such as food
preparation, housekeeping, laundry, or maintenance services shall not
provide nursing care to residents and shall not be counted in
determining ratios under this section.

(c) (1) Notwithstanding any other provision of law, the State
Department of Health Services shall develop regulations that become
effective August 1, 2003, that establish staff-to-patient ratios for
direct caregivers working in a skilled nursing facility. These
ratios shall include separate licensed nurse staff-to-patient ratios
in addition to the ratios established for other direct caregivers.

(2) The department in developing staff-to-patient ratios for

http://www .leginfo.ca.gov/pub/bill/asm/ab_1.../ab_1075_bill_20010912_amended_sen.htm 10/05/2001
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direct caregivers and licensed nurses required by this section shall
convert the existing requirement under Section 1276.5 of this code
and Section 14110.7 of the Welfare and Institutions Code for 3.2
nursing hours per patient day of care and shall ensure that no less
care is given than is required pursuant to Section 1276.5 of this
code and Section 14110.7 of the Welfare and Institutions Code.
Further, the department shall develop the ratios in a manner that

‘minimizes additional state costs, maximizes resident access to care,

and takes into account the length of the shift worked. In developing
the regulations, the department shall develop a procedure for
facilities to apply for a waiver that addresses individual patient
needs except that in no instance shall the minimum staff-to-patient
ratios be less that the 3.2 nursing hours per patient day reguired
under Section 1276.5 of this code and Section 14110.7 of the Welfare
and Institutions Code.

(d) The stafflng ratios to be developed pursuant to this section
shall be minimum standards only. -—Nuesing—

Skilled nursing facilities shall employ and schedule
additional staff as needed to ensure qguality resident care
and~ based on the needs of individual residents
and to ensure compliance with all relevant state and
federal staffing requirements.

—_—e ‘ :

(e) No later than January 1, 2006, and every five years
thereafter, the department shall consult with consumers, consumer
advocates, recognized collective bargaining agents, and providers to
determine the sufficiency of the staffing standards provided in

—thy— this section and may . adqpt regulations to
increase the minimum staffing ratios to adeguate levels.

(f) In a manner pursuant to federal requirements, effective
January 1, 2003, every skilled nursing facility shall post
information about staffing levels that include the current number of
licensed and unlicensed nursing staff directly responsible for
resident care in the facility. This posting shall include staffing
requirements developed pursuant to this section.

(g) (1) Notwithstanding any other provision of law, the
department shall inspect for compliance with this section during
—mespeetten— state and federal periodic
inspections including, but not limited to, those inspections
required under Section 1422. This inspection requirement shall not
limit the department’s authority in other circumstances to cite for
violations of this sectlon or to inspect for compliance with this
section.

)] mn_- e

(2) A violation of the regulations devéloped pursuant to this
section may constitute a class "B", "A", “or "AA" violation
pursuant to the standards set forth in Section 1424.

(h) . The requirements of this section are in addition to any
requirement set forth in Section 1276.5 of this code and Section
14110.7 of the Welfare and Institutions Code.

X .

http://www leginfo.ca.gov/pub/bill/asm/ab_1.../ab_1075_bill_20010912_amended_sen.htm-

Page 4 of 6

10/05/2001



~

“'AB 1075 Assembly Bill - AMENDED

(i) Initial implementation of the staffing ratio
developed pursuant to requirements set forth in this section
shall be contingent on an appropriation in the annual Budget Act or
another statute.

—_— R —— .

(7) In implementing this section, the department may contract as
necessa:y, on a bid or nonbid basis, for professional consulting
services from nationally recognized higher education and research
institutions, or other qualified individuals and entities not
associated with a skilled nursing facility, with demonstrated
expertise in long-term care. This subdivision establishes an
accelerated process for issuing contracts pursuant to this section
and contracts entered into pursuant to this section shall be exempt
from the reguirements of Chapter 1 (commencing with Section 10100)
and Chapter 2 (commencing with Section 10290) of Part 2 of Division 2
of the Public Contracts Code.

(k) This section shall not apply to facilities defined in Section
1276.9.

SEC. 3. Section 14126.02 of the Welfare and Institutions Code is
amended to read:

14126.02. (a) It is the intent of the Legislature to devise a
Medi-Cal long-term care reimbursement methodology that more
effectively ensures individual access to appropriate long-term care
services, promotes quality resident care, advances decent wages and
benefits for nursing home workers, supports provider compliance with
all applicable state and federal requirements, and encourages
administrative efficiency.

(b) (1) The department shall —*ev*ew—éhe—euffea%—Med*—GaL

hesre—an—i-npact—on—the—iatitii—ef—aare— 1mplement a
facility-specific rate-setting system by August 1, 2004, subject to
federal approval, that reflects the costs and staffing levels
associated with quality of care for residents in nursing facilities,
as defined in subdivision (k) of Section 1250 of the Health and
Safety Code, which shall include hospital-based nursing facilities

(2) The department shall examine several alternative rate
methodology models for a new Medi-Cal reimbursement system for
skilled nursing facilities to include, but not be limited to,
consideration of the following:

(A) Classification of residents based on the resource utilization.
group system or other appropriate acuity classification system.

(B) Facility specific case mix factors.

(C) Direct care labor based factors.

(D) Geographic or regional differences in the cost of operating
facilities and providing resident care.

(E) Facility-specific cost based rate models used in other states.

(¢) —Bn—ox—-befoxe—Aprit—de—a3003—kthe— The
department shall submit to the Leglslature a —fermad

status report on the implementation of thls sectlon on April 1,
2002, April 1, 2003, and April 1, 2004
(d) The alternatives for a new system described in paragraph (2)
of subdivision (b) shall be developed in consultation with recognized
experts with experience in long-term care reimbursement, economists,
the Attorney General, the federal Centers for Medicare and Medlcald
Services, and other interested parties.

http://www .leginfo.ca.gov/pub/bill/asm/ab_1.../ab_1075_bill_200109 12_amended_sen.htm
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(e) In 1mplement1ng this section, the department may contract as
necessary, on a bid or nonbid basis, for professional consulting
services from nationally recognized higher education and research
institutions, or other qualified individuals and entities not
associated with a skilled nursing facility, with demonstrated
expertise in long-term care reimbursement systems. The
rewiew— rate-selting system specified in :
subdivision (b) shall be —cenducted- developed

with all possible expedience. This subdivision establishes an
accelerated process for issuing contracts pursuant to this section
and contracts entered into pursuant to this subdivision shall be
exempt from the requirements of Chapter 1 (commencing with Section
10100) and Chapter 2 (commencing with Section 10290) of Part 2 of
Division 2 of the Public Contracts Code.

SEC. 4. The State Department of Health Services may adopt
emergency regulations to implement the applicable provisions of this
act in accordance with rulemaking provisions of the Administrative
Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code). The initial
adoption of emergency regulations and one readoption of the initial
regulations shall be deemed to be an emergency and necessary for the
immediate preservation of the public peace, health, and safety or
general welfare. Initial emergency regulations and the first
readoption of those regulations shall be exempt from review by the
Office of Administrative Law. The initial emergency regulations and
the first readoption of those regulations authorized by this section
shall be submitted to the Office of Administrative Law for filing
with the Secretary of State and publication in the California Code of
Regulations and each shall remain in effect for no more than 180
days. .

SEC. 5. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because
the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the
meaning of Section 6 of Article XIIIB of the California Constitution.

Page 6 of 6

http://www.leginfo.ca.gov/pub/bill/asm/ab_1.../ab_1075_bill_2001091 2_amendéd_sen.htm 10/05/2001

- g




