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SECTION 133

SECTION 133. 938.357 (3) of the statutes is amended to read:

938.357 (3) Subject to sub. (4) (b) and (c) and (5) (e), if the proposed change in
placement would involve placing a juvenile in a secured correctional facility, a
secured child caring institution,\» or a secured group home, notice shall be given as
provided in sub. (1) (bu\./A hearing shall be held, unless waived by the juvenile,
parent, guardian, and legal custodian, before the judge makes a decision on ‘the
request. The juvenile shall be entitled to counsel at the hearing, and any party
opposing or favoring the proposed new placement may present relevant evidence and
cross—examine witnesses. The proposed new placement may be approved only if the
judge finds, on the record, that the conditions set forth in s. 938.34 (4m) have been

met.

History: 1995 a. 27 s. 9126 (19); 1995 a. 77, 275, 352; 1997 a. 27, 35,180, 205, 237; 1999 a. 9, 103; 2001 a. 16.

SECTION 134. 938.357 (4) (b) 2. of the statutes, as affected by 2001 Wisconsin
Act 16, is amended to read: |

938.357 (4) (b) 2. If a juvenile whom the court has placed in a Type 2 child
caring institution under s. 938.34 (4d) violates a condition of his or her placement in
the Type 2 child caring institution, the child welfare agency operating the Type 2
child caring institution shall notify the county department that has supervision over
the juvenile énd, if the county department agrees to a change in placement under this
subdivision, the child welfare agency shall notify the department,, and the
department, after consulting with the child welfare agency, may place the juvenile
in a Type 1 secured correctional facility under the supervision of the department,
without a hearing under sub. (1) M\,/for not more than 10 days. If a juvenile is
placed in a Type 1 secured correctional facility under this subdivision, the county

department that has supervision over the juvenile shall reimburse the child welfare
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agency operating the Type 2 child caring instituﬁon in which the juvenile was placed
at the rate established under s. 46.037 , and that child welfare agency shall reimburse
the department at the rate specified in s. 301.26 (4) (d) 2. or 3., whichever is
applicable, for the cost of the juvenile’s care while placed in a Type 1 secured

correctional facility.

History: 1995 a. 27 5. 9126 (19); 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 205, 237; 1999 a. 9, 103 2001 a. 186.

SECTION 135. 938.357 (4) (c) 1. of the statutes is amended to read:

938.357 (4) (¢) 1. If a juvenile is placed in a Type 2 secured correctional facility
operated by a child welfare agency under par. (a) and it appears that a less restrictive
placement would be appropriate for the juvenile, the department, after consulting
with the child welfare agency that is operating the Type 2 secured correctional
facility in which the juvenile is placed: may place the juvenile in a less restrictive
placement, and may return the juvenile to the Type 2 secured correctional facility
without a hearing under sub. (1) (h)_2t/The child welfare agency shall establish a rate

for each type of placement in the manner provided in s. 46.037.

History: 1995 a. 27 s. 9126 (19); 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 205, 237; 1999 a. 9, 103 2001 a. 16.

SECTION 136. 938.357 (4) (c) 2. of the statutes is amended to read:

938.357 (4) (c) 2. If a juvenile is placed in a Type 2 child caring institution under
s. 938.34 (4d) and it appears that a less restrictive placement would be appropriate
for the juvenile, kt‘he child welfare agency operating the Type 2 child caring
institution shall notify the county department that has supervision over the juvenile
and, if the county department agrees to a chaﬁge in placement under this
subdivision, the child welfare agency may place the juvenile in a less restrictive
placement. A child welfare agency may also,.with the agreement of the county
department that has supervision over a juvenile who is placed in a less restrictive

placement under this subdivision, return the juvenile to the Type 2 child caring
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SECTION 136

institution without a hearing under sub. (1) (b) 2.\/The child welfare agency shall

establish a rate for each type of placement in the manner provided in s. 46.037.

History: 1995 a. 27 s. 9126 (19); 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 205, 237; 1999 a. 9, 103; 2001 a. 16.

SECTION 137. 938.357 (4) (d) of the statutes is amended to read:

938.357 (4) (d) The department may transfer a juvenile who is placed in a Type
1 secured correctional facility to the Racine youthful offender correctional facility
named in s. 302.01 if the juvenile is 15 years of age or over and the office of juvenile
offender review in the department has determined that the conduct of the juvenile
in the Type 1 secured correctional facility presents a serious problem to the juvenile
or others. The factors that the office of juvenile offender review may consider in
making that determination shall include, but are not limited to, whether and to what
extent the juvenile’s conduct in the Type 1 secured correctional facility is violent and
disruptive, the security needs of the Type 1 secured correctional facility, and whether
and to what extent the juvenile is refusing to cooperate or participate in the
treatment programs provided for the juvenﬂe in the Type 1 secured correctional
facility. Notwithstanding sub. (1) M‘,/a Juvenile is not entitled to a hearing
regarding the department’s exercise of authority under this paragraph unless the
department provides for a hearing by rule. A juvenile may seek review of a decision
of the department under this paragraph only by the common law writ of certiorari.
If the department transfers a juvenile under this paragraph, the department shall
send written notice of the transfer to the parent, guardian, legal custodian and

committing court.

NOTE: NOTE: The provisions of par. (d) that subject a jukenil placement in an adult (Type 1) prison were held to violate Article L
s. 7 of the Wisconsin Constitution and the 6th and 14th amen nts of the U. S. Constitution and to be severed from the remainder of ch.
938 by the Supreme Court in State of Wisconsin v. Hezzie J*21 Wis. 2d 849, 580 N.W.2d 660 (1998).NOTE:

History: 1995 a. 27s. 9126 (19); 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 205, 237; 1999 a. 9, 103; 2001 a. 16.

SECTION 138. 938.357 (5) (a) of the statutes is amended to read:
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938.357 (8) (a) The department or a county department, whichever has been
designated as a juvenile’s aftercare provider under s. 938.34 (4n), may revoke the
aftercare status of that juvenile. Revocation of aftercare supervision shall not

require prior notice under sub. (1) (b) 1.'/

History: 1995 a. 27 s. 9126 (19); 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 205, 237; 1999 a. 9, 103; 2001 a. 16.
SEcTION 139. 938.357 (6) of the statutesis amended to read:

938.357 (6) No change in placement may extend the expiration date of the

original order, except that if the change in placement is from a placement in the
juvenile’s home to a placement in a foster home, treatment foster home, group home,
or _child caring institution or in the home of a relative:/the court may extend the
expiration date of the original order to the date on which the juvenile reaches 18
years of age or to the date that is one year after the date of the change in placement
order, whichever is later, or for a shorter period of time as specified by the court. If
the change in placement is from a placement in a foster home, treatment foster home,
group home, or child caring institution or in the home of a relative to a placement in
the juvenile’s home and if the expiration date 6f the original order is more than one
year after the date of the change in placement order, the court shall shorten the
expiration date of the original order to the date that is one year after the date of the
change in placement order or to an earlier date as specified by the court.

Hislory: 1995 a. 27 s. 9126 (19); 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 205, 237; 1999a 9, 103; 2001 a. 16.

SECTION 140. 938.365 (1) of the statutes is amended to read:

938.365 (1) In this section, a juvenile is considered to have been placed outside

of his or her home on the date on which the juvenile-was-first-placed outside-of his
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or-on-the-date-that-is- 60-days-affer the-date-on-which the juvenile was first removed
from his or her home;whichever-is-earlier. ey
L W(_@
Sat

SECTION 141. 938.365 (2g) (b) 2. ofthe statutes is amended to read:
938.365 (2g) (b) 2. An eyatation of the juvenile’s adjustment to the placement

and of any progress tffe juvenile has made, suggestions for amendment of the

permanency plan, §

heme and specific information showing the efforts that have been made to achieve
the goal of the permanency plan, including, if applicable, the efforts of the parents

to remedy the factors whieh that contributed to the juvenile’s placement and,—if

of the juvenile to the home is the goal of the permanency plan and any of the

circumstances specified in s. 938.355 (2d) (b) 1. to 4. applies.

History: 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 237.

SECTION 142. 938.365 (2g) (b) 3. of the statutes is amended to read:

938.365 (2g) (b) 3. If the juvenile has been placed outside of his or her home
for 15 of the most recent 22 months, not including any period during which the
juvenile was a runaway from the out—of-home placement or the juvenile was
returned to his or her home for a trial home visit of 6 months or less or, if authorized
by the court, a trial home visit of more than 6 months, a statement of whether or not

a recommendation has been made to terminate the parental rights of the parents of
the juvenile. If a recommendation for a termination of parental rights has been
made, the statement shall indicate the date on which the recommendation was made,
any previous progress made to accomplish the termination of parental rights, any

barriers to the termination of parental rights, specific steps to overcome the barriers
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and When the steps will be completed, reasons why adoption would be in the best
interest of the juvenile and whether or not the juvenile should be registered with the
adoption information exchange. If a recommendation for termination of parental
rights has not been made, the statement shall include an explanation of the reasons
why a recommendation for termination of parental rights has not been made. If the
lack of appropriate adoptive resources is the primary reason for not recommending
a termination of parental rights, the agency shall recommend that the juvenile be
registered with the adoption information exchange or report the reason why

registering the juvenile is contrary to the best interest of the juvenile.

History: 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 237,

SECTION 143. 938.365 (2m) (a) of the statutes is renumbered 938.365 (2m) (a)

1. and amended to read:

938.365 (2m) (a) 1. Any party may present evidénce relevant to the issue of

extension. If the juvenile is placed outside of his or her home, the person or agency
primarily responsible for providing services to the juvenile shall present as evidence
specific information showing that the agency has made reasonable efforts to achieve
the goal of the juvenile’s permanency plan, unless return of the juvenile to the home

is the goal of the permanency plan and any of the circumstances specified in s.
938.355 (2d) (b) 1. to 4. applies. The court shall make findings of fact and conclusions

of law based on the evidence. Subjeet-to-s-938.355(2d), the The findings of fact shall

include a finding as to whether reasonable efforts were made by the agency primarily

responsible for providing services to the juvenile to make-it-possible for the juvenile
to-return-safely to-his-or her home achieve the goal of the juvenile’s permanency plan,

unless return of the juvenile to the home is the goal of the permanency plan and the
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court finds that any of the circumstances specified in s. 938.355 (2d) (b) 1. to 4.

applies. An order shall be issued under s. 938.355.

History: 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 237.
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SECTION 144. 938.365 (2m) (a) 2. of the statutes is created to read:

938.365@% If the court finds that any of the circumstances specified in
s. 938.355 (2d) (b) 1. to 4. applies with respect to a parent, the order shall include a
determination that the person or agency primarily responsible for providing services
to the juvenile is not required to make reasonable efforts with respect to the parent
to make it possible for the juvenile to return safely to his or her home.

SECTION 145. 938.365 (2m) (a) 3. of the statutes is cfeated to read:

938.365'(2m)\W(a) 3. The court shall make the ﬁndings specified in subd. 1.
relating to reasonable efforts to achieve the goal of the juvenile’s permanency plan

and the findings specified in subd. 2. on a case-by—case basis based on circumstances

specific to the juvenile and shall document the specific information on which those

-V
findings are based in the order issued under s. 938.355. An order that merely
references subd. 1. or 2. or that merely references or incorporates the report under
sub. (2g) or any other document without documenting that specific information in the

order or an amended order that retroitgzcgi\vely corrects an earlier order that does not
WS {on

S\ ‘k N < '
comply with this Wn\ot sufficient to comply with this @acdgraph. S&MA Vision

History: 1977 c. 354; 1979 c. 300; 1983 a.
997 a. 27, 80, 237, 292; 1999 a. 32, 149.

; 1085 a. 172; 1987 a. 383; 1989 a. 31, 86, 107, 359; 1993 a. 16, 98, 377, 446; 1995 a. 27, 71, 275;

SECTION 146. £8.365 (2m) (ad) of the statutes is created to read:
.365 (2m) (ad) 1. If the court finds that ény of the circumstances specified
in s. 938.355 (2d) (b) 1. to 4. applies with respect to a parent, the court shall hold a
hearing within 30 days after the date of that finding to determine the permanency

plan for the juvenile. If a }hearing is held under this subdivision, the agency
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responsible for preparing-thie permanegcy plan shall file the permanency plan with

the court not lg§s than 5 days before the date|of the hearing.
2. If a hearing is held under subd. 1., af least 10 days before the date of the

, any parent, guardian, and legal custodian
of the chik

, and any foster parent, treatment foster parent, or other physical

custodian described in s. 48.62 (2) of the of the time, place, and purpose of the
hearing.
SECTION 147. 938.365 (2m) (ag) of the statutes is amended to read:

938.365 (2m) (ag)

court shall give a foster parent, treatment foster parent, or other physical custodian

described in s. 48.62 (2) of thejuvenile who is notified of a hearing under
oY sub. @)
par. (ad) 2. lan opportunity to be heard at the hearing by permitting the foster parent,

treatment foster parent, or other physical custodian to make a written or oral
statement during the hearing, or to submit a written statement prior to the hearing,
relevant to the issue of extension. Any written or oral statement made under this
paragraph shall be made under oath or affirmation. A foster parent, treatment foster
parent, or other physical custodian described in s. 48.62 (2) who receives notice of a

hearing underl@ (2)

paragraph does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

History: 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 237.

SECTION 148. 938.365 (5) of the statutes is amended to read:
938.365 (5) Except as provided in s. 938.368, all erders an order under this

section that continues the placement of a juvenile in his or her home or that extends

v’
an order under s. 9 4d), (4h), (4m), or (4n) shall be for a specified length of time
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1 not to exceed one year after its date of entry. Except as provided in s. 938.368, an
order under this section that continues the placement of a juvenile in a foster home,
treatment foster home, group home, or child caring institution or in the home of a
relative shall be for a speciﬁéd length of time not to exceed the date on which the
juvenile reaches 18 years of age or one year after the date of entry of the order,

6 whichever is later.

B~ W N

(o))

History: 1995 a. 77, 275, 352; 1997 a. 27, 35, 80, 287.

7 SECTION 149. 938.38 (2) (intro.) of the statutes is amended to read:

8 938.38 (2) PERMANENCY PLAN REQUIRED. (intro.) Except as provided in sub. (3),

9 for each juvenile living in a foster home, treatment foster home, group home, child
10 caring institution, secure detention facility, or shelter care facility or in the home of
11 a relative, the agency that placed the juvenile or arranged the plaéement or the
12 agency assigned primary responsibility for providing services to the juvenile under

13 s. 938.355 shall prepare a written permanency plan, if any of the following conditions

14 exists:
History: 1995 a. 77, 275, 352; 1997 a. 85, 237, 296; 1999 a. 9. .
15 SECTION 150. 938.38 (2) (c) of the statutes is amended to read:

16 938.38 (2) (¢) The juvenile is under the supervision of an agency under s. 48.64

17 (2) er-pursuant-te, under a consent decree under s, 988.82 (1) (c)‘./or under a court
18 order under s. 938.355.

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.

19 SECTION 151. 938.38 (2) (f) of the statutes is amended to read:
20 938.38 (2) (f) The juvenile’s care is-paid would be paid for under s. 49.19 but
v

21 for s. 49.19 (20).

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.

22 SECTION 152. 938.38 (8) (intro.) of the statutes is amended to read:
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SECTION 152
1 938.38 (3) TIME. (intro.) Subject to s. 938.355 (2d) (c) 1., the agency shall file
2 the permanency plan with the court within 60 days after the date on which the
3 juvenile was first held-in-physical-custody-or placed-outside-of removed from his or

4 her home under-a-court-order, except under either of the following conditions:

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.
5 SECTION 153. 938.38 (4) (intro.) of the statutes is amended to read: Q—’Di
6 938.38 (4) CONTENTS OF PLAN. (intro.) The permanency plan shall include

7 deseription-of all of the following:

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296;1999 a. 9.

8 SECTION 154. 938.38 (4) (a)®6 atutes is renumbered 938.38 (4) (ar) and
9 amended to read:
10
11
12
13
14
15
16
17
®
19 s. 938.355 (2d) (b) 1.;2-53-er to 4. apply to that parent.
History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.
20 SECTION 155. 938.38 (4) (ag) of the statutes is created to read:
21 938.38 (4) (ag) The name, address, and telephone number of the juvenile’s
22 parent, guardian, and legal custodian.

23 SECTION 156. 938.38 (4) (am) of the statutes is created to read:
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938.38 (4) (am) The date on which the juvenile was removed from his or her
home and the date on which the juvenile was placed in out—of-home care.

SECTION 157. 938.38 (4) (bm) of the statutes is amended to read:

938.38 (4) (bm) The A statement as to the availability of a safe and appropriate
placement with a fit and willing relative of the juvenile and, if a decision is made not
to place the juvenile with an available relative, a statement as to why placement with

the relative is not safe or appropriate.

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.

SECTION 158. 938.38 (4) (dg) of the statutes is created to read:

938.38 (4) (dg) Information about the Juvenile’s-education, including all of the
following:

1. The name and address of the school in which the juvenile is or was most
recently enrolled.

2. Any special education programs in which the juvenile is or was previously

enrolled.

are relevant to any
prepared under s. 938.33 (1) (e).

SECTION 159. 938.38 (4) (dm) of the statutes is created to read:

938.38 (4) (dm) If as a result of the placement the juvenile has been or will be
transferred from the school in which the juvenile is or most recently was enrolled,

documentation that a placement that would maintain the juvenile in that school is
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either unavailable or inappropriate or that a placement that would result in the
juvenile’s transfer to another school would be in the juvenile’s best interests.

SECTION 160. 938.38 (4) (dr) of the statutes is created to read:

938.38 (4) (dr) Medical information relating to the juvenile, including all of the
following:

1. The names and addresses of the juvenile’s physician, dentist, and any other
health care provider that is or was previously providing health care services to the
juvenile.

2. The juvenile’s immunization record, including the name and date of each
immunization administered to the juvenile.

3. Any known medical condition for which the juvenile is receiving medical care
or treatment and any known serious medical condition for which the juvenile has
previously received medical care or treatment.

4. The name, purpose, and dosage of any medication that is being administered
to the juvenile and the name of any medication that causes the juvenile to suffer an
allergic or other negative reaction.

SECTION 161. 938.38 (4) (e) of the statutes is amended to read:

938.38 (4) (e) The A plan for ensuring the safety and appropriateness of the
placement and a description of the services provided to meet the needs of the Jjuvenile
and family, including a discussion of services that have been investigated and
considered and are not available or likely to become available within a reasonable
time to meet the needs of the juvenile or, if available, why such services are not safe

or appropriate.

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.

SECTION 162. 938.38 (4) (f) (intro.) of the statutes is amended to read:
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- SECTION 162
938.38 (4) (f) (intro.) The A description of the services that will be provided to
the juvenile, the juvenile’s family, and the juvenile’s foster parent, the juvenile’s

treatment foster parent ex, the operator of the facility where the juvenile is living,

or the relative with whom the juvenile is living to carry out the dispositional order,

including services planned to accomplish all of the following:

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.

SECTION 163. 938.38 (4) (fg) of the statutes is created to read:

938.38 (4) (fg) The goal of the permanency plan or, if the agency is making
concurrent reasonable efforts under s. 938.355 (2b),<he goals of the permanency
plan, in the order of preference specified in subds. 1. to 5t/If a goal of the permanency
plan is any goal other than return of the juvenile to his or her home, the permanency
plan shall include the rationale for deciding on that goal. If a goal of the permanency
plan is an alternative permanent placement under subd. 5.‘,/the permanency plan
shall document a compelling reason why it would not be in the best interest of the
Juvenile to pursue a goal specified in subdﬂ Sto 4/The agency shall determine the
goal or goals of a juvenile’s permanency plén in the following order of preference:

1. Return of the juvenile to the juvenile’s home.

2. Placement of the juvenile for adoption.

3. Placement of the juvenile with a guardian.

4. Perinanent placement of the juvenile with a fit and willing relative.

5. Some other alternative permanent placement, including sustaining care,

independent living, or long—term foster care.

SECTION 164. 938.38 (4) (fim) of the statutes is amended to read:

938.38 (4) (fm) If the goal of the permanency plan callsfor placing is to place

the juvenile for adoption, with a guardian, with a fit and willing relative, or in some
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that goal.

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.

SECTION 165. 938.38 (4) (h) of the statutes is created to read:

938.38 (4) (h) If the juvenile is 15 years of age or over, a description of the
programs and services that are or will be provided to assist the juvenile in preparing
for the transition from out—of-home care to independent living. The description
shall include all of the following:

1. The anticipated age at which the juvenile will be discharged from
out—of-home care.

2. The anticipated amount of time available in which to prepare the juvenile
for the transition from out—of-home care to independent living.

3. The anti_cipafed location and living situation of the juvenile on discharge
from out—of-home care.

4. A description of the assessment processes, tools, and methods that have been
or will be used to determine the programs and services that are or will be provided
to assist the juvenile in preparing for the transition from out—of-home care to
independent living.

5. The rationale for each program or service that is or will be provided to assist
the juvenile in preparing for the transition from out—of-home care to independenf
living, the time frames for delivering those programs or services, and the intended

outcome of those programs or services.

SECTION 166. 938.38 (5) (a) of the statutes is amended to read:
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1 938.38 (8) (a) The court o

(1]

after the date on which the juveni
4 outside-of removed from his or her

ot

under this subsection for as long

6 review that is conducted not %&r%

than 12 months after the juvenile was first

review_that is conducted not

10 removed from his or her home and the reviews that are conducted every 12 months
11 after that review shall be conducted by the court as provided in sub. (5m). Ifthe court

12 elects not to review the permanency plan, the court shall appdint a panel to review
13 the permanency plan. The panel shall consist of 3 persons who are either designated
14 by an independent agency that has been approved by the chief judge of the judicial
15 administrative district or designated by the agency that prepared the permanency
16 ~ plan. A voting majority of persons on each panel shall be persons th are not
17 employed by the agency that prepared the permanency plan and who are not
18 responsible for providing services to the juvenile or the parents of the juvenile whose
19 permanency plan is the subject of the review.

20 s 1995§IZ]':’32T7?0315:12 ig(%a 3E§§3§?39g 1553?13’) of the statutes is amended to read:

21 938.38 (5) (b) The court or the agency shall notify the parents of the juvenile,
22 the juvenile, if he or she is 10 years of age or older, and the juvenile’s foster parent,
23 the juvenile’s treatment foster parent ex, the operator of the facility in which the

24 _ juvenile is living, or the relative with whom the juvenile is living of the date, time,
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SECTION 167

and place of the review, of the issues to be determined as part of the review, and of
the fact that they may haire an opportunity to be heard at the review by submitting
written comments npt less than 10 working days before the review or by
participating at the review. The court or agency shall notify the person représenting
the interests of the public, the juvenile’s counsel, and the juvenile’s guardian ad litem
of the date of the review, of the issues to be determined as part of the review, and of

the fact that they may submit written comments not less than 10 working days before

the review. Any written or oral statement made to the court under this paragraph

by a foster parent, treatment foster parent, operator of a facility in which a juvenile
is living, or relative with whom a juvenile is living shall be made under oath or

affirmation. The notices under this paragraph shall be provided in writing not less

than 30 days before the review and copies of the notices shall be filed in the juvenile’s

case record.

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.

SECTION 168. 938.38 (5) (c) 6. (intro.) of the statutes is amended to read:
938.38 (5) (c) 6. (intro.) If the juvenile has been placed outside of his or her

home, as described in s. 938.365 (1), for 15 of the most recent 22 months,‘got including

any period during which the juvenile was a runaway from the out—of-home
placement or the juvenile was returned to his or her home for a trial home visit of 6
months or less or, if authorized by the court, a trial home visit of more than 6 months,

the appropriateness of the permanency plan and the circumstances which prevent

the juvenile from any of the following:

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.

SECTION 169. 938.38 (5) (c) 6. am. of the statutes is renumbered 938.38 (5) (c)

6. cm. and amended to read:
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938.38 () (c) 6. cm. Being placed in the home of a fit and willing relative of the
juvenile. (9,

History: 1983 a. 399; 1985 a. 70 ss. 1, 10; 1985 a. 176; 1985 a. £92 s. 3; 1985 a. 332; 1987 a. 383; 1989 a. 31, 86, 107; 1993 a. 3717, 385, 395, 446, 491;
995 a. 27 ss. 2474 to 2478, 9126 (19); 1995 a. 77, 143, 275; 1997 a| 27, 35, 104, 237; 1999 a, 149; 2001 a. 2.

SECTION 170. 938.38 (5) (c) eg. of the statutes is created to read:

938.38 (5) (c) 6. cg. Being placed with a guardian.

SECTION 171. 938.38 (5) (¢) 6. d. of the statutes is amended to read:

938.38 (5) (c) 6. d. Being placed in some other alternative permanent

placement, including sustaining care, independent living. , or long—term foster care.

History: 1983 a. 399; 1985 a. 70 ss. 1, 10; 1985 a. 176; 1985 a. 292 s. 3; 1985 a. 332; 1987 a. 383; 1989 a. 31, 86, 107; 1993 a. 371, 385, 395, 446, 491;

1995 a. 27 ss. 2474 to 2478, 9126 (19); 1995 a. 77, 143, 275; 1997 a. 27, 35, 104, 237; 1999 a. 149; 2001 a. 2.
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SECTION 172, 938.38 (5) (c) 7. of the statutes is amended to read: -
938.38 (5) (c) 7. Whether reasonable efforts were made by the agencgy to make
y ble for the ;

2d)(b) 1,23 or 4. apply to-that-parent achieve the goal of the permanency plan,

unless return of the juvenile to the home is the goal of the permanency plan and any
of the circumstances specified in s. 938.355 (2d) (b) 1. to 4. applies.

History: 1995 a. 77, 275, 352; 1997 a. 35, 237, 296; 1999 a. 9.

SECTION 173. 938.38 (5m) of the statutes is created to read:

938.38 (5m) PERMANENCY PLAN HEARING. (a) The court shall hold a hearing to

he permanency plan and to make the determinations specified in sub. (5) (¢)

no m¥re than 12 months after the date on which the juvenile was first removed from -
the home and every 12 months after a previous hearing under this subsection for as
long as the juvenile is placed outside the home.

Y
(b) Not less than 30 days before the date of the hearing the court shall notify

)

the juvenile; the juvenile’s parent, guardian, and legal custodian; the juvenile’s foster
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SECTION 173

parent or treatment foster parent, the operator of the facility in which the juvenile
is living, or the relative with whom the juvenile is living; the agency that prepared
the permanency plan; and the person representing the interests of the public of the
date, time, and place of the hearing.

(c) Any person who is provided notice of the hearing may have an opportunity
to be heard at the hearing by submitting written comments relevant to the
determinations specified in sub. (5) (¢) not less than 10 working days before the date
of the hearing or by participating at the hearing. Any written or oral comment made
to the court under this paragraph by a foster parent, treatment foster parent,
operator of a facility in which a juvenile is living, or relative with whom a juvenile
is living shall be made under oath or affirmation. A foster parent, treatment foster
parent, operator of a facility in which a juvenile is living, or relative with whom a
juvenile is living who receives notice of a hearing under par. (b) and an opportunity
to be heard under this paragraph does not become a party to the proceeding on which
the hearing is held solely on the basis of receiving that notice and opportunity to be
heard.

(d) Atleast 5 days before the date of the hearing the agency that prepared the
permanency plan shall provide a copy of the permanency plan and any written
comments submitted under par. (c) to the court, to the juvenile’s parent, guardian,
and legal custodian, to the person representing the interests of the public, and to the

juvenile’s counsel or guardian ad litem. Notwithstanding s. 938.78 (2) (a), the person

- representing the interests of the public and the juvenile’s counsel or guardian ad

litem may have access to any other records concerning the juvenile for the purpose

of participating in the review. A person permitted access to a juvenile’s records under
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this paragraph may not disclose any information from the records to any other
person.

(e) After the hearingg the court shall make written findings of fact and
conclusions of law relating to the determinations under sub. (5) (c) and shall provide
a copy of those findings of fact and conclusions of law to the juvenile; the juvenile’s
parent, guardian, and legal custodian; the juvenile’s foster parent or treatment foster
parent, the operator of the facility in which the juvenile is living, or the relative with
whom the juvenile is Hving; the agency that prepared the permanency plan; and the
person representing the interests of the public.' The court shall make the findings
specified in sub. (5) (c) 7. on a case-by—case basis based on circumstances specific to

the juvenile and shall document the specific information on which those findings are

“based in the findings of fact and conclusions of law prepared under this paragraph.

Findings of fact and conclusions of law that merely reference sub. (5) (¢) 7. or that
merely reference or incorporafe the permanency plan or any other document without
docum_ehting that specific information in the findings of fact and conclusions of law
or amended findings of fact and conclusions of law that retroactively correct earlier
findings of fact and conclusions of law that do not comply with this paragraph are not
sufficient to comply with this paragraph.

(f) If the findings of fact and conclusions of law under par. (e) conflict with the
juvenile’s diépositional order or provide for any additional services not specified in
the dispositional order, the court shall revise the dispositional order under s. 938.363
or order a change in placement under s. 938.357, as appropriate.

SECTION 174. 938.78 (2) (a) of the statutes is amended to read:

938.78 (2) (a) No agency may make available for ‘inspection or disclose the

contents of any record kept or information received about an individual in its care



-t

11
12
13
14

15

16

17
18
19
20

21

23
24

2001 — 2002 Legislature —95— LRB—4375/7
" SECTION 174

or legal mis/tody, except as provided under sub. (3) or s. 938.371, 938.38 (5) (b) or (d)
or (5m) (d), or 938.51 or by order of the court.

History: 1995 a. 27 s. 9126 (19); 1995-a. 77, 230, 352; 1997 a. 205, 207, 283; 1999 a. 9.

SECTION . Nonstatutory provisions; health and family services.

(1) RELATIVE PLACEMENT PERMANENCY PLANS.@)@IGOtMthStanding sections 48.38
(3) and 938.38 (3) of the statutes, for children or juveniles who are living in the home
of a relative, as defined in section 48.02 (15) or 938.02 (15) of the statutes, under the
supervision of an agency under section 48.64 (2) of the statutes, under a consent
decree under section 48.32 or 938.32 of the statutes, or under an order under section
48.355 or 938.355 of the statutes on the day before the effective date of this

Acagoaph,

W the agency assigned primary responsibility for providing services to
those children or juveniles shall file a permanency plan with that court with respect
to not less than 33% of those children or juveniles by July 1, 2002, with respect to not
less than 67% of those children or juveniles by September 1, 2002, and with respect
fo all of those children or juveniles by November 1, 2002, giving priority to those
children or juveniles who have been living in the home of a relative for the longest
period of time.

(b) The agency shall request the court assigned to exercise jurisdiction under
chapters 48 and 938 of the statutes, as affected by this act, to make a finding under
section 48.363 or 938.363 of the statutes that reasonable efforts have been made to
prevent the removal of the child or juvenile from the home or tha;él:e\se efforts are
not required to be made because a circumstance specified in s[ 484355 (2d) (b) 1. to

e Seetion -
5. of the statutes, as affected by this act, 0r§938 355 (2d) (b) 1. to 4. of the statutes,
as affected by th1s act, applies, not more than 60 days after the date on which the

permanency plan is filed.
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(¢) Notwithstanding section 48.38 (5) (a) of the statutes, as affected by this act,
section 48.38 (5m)‘€f the statutes, as created by this act, section 938.38 (5) (a) of the
statutes, as affected by this act, and section 938.38 (5m) of the statutes, as created
by this act, a permanency plan filed under this subsetaon shall be reviewed within
6 months after the date on which the permanency plan is filed and a permanency
plan hearing shall be had to review a permanency plan filed under this subslétion

within 12 months after the date on which the permanency plan is filed.

SECTION. . Initial applicability; health and family services
v vV
(1) JUVENILE COURT ORDERS. The treatment of sections 48.21 (5) (b) 1‘/and 3. (c)

. S v

v
and (d) 48.355 (2) (b) 6. and or. (20) (b) (Zd) (b) (intro.), 1‘/ 2.,3.,4.,and 5. and (bm)
and (4), 48.357 (6), 48.365 (2m) (ag'{and (5), 48.977 (2) (), 938.21 (5) (b) 1. and 3., (c),L/
. v “ v v ' 14
and (df 938.32 (1) (c) and (d), 938.355 (3 (b) 6. and 6r., (2c) (b), (2d) (b) (intg.), 1.,
v ' v
2‘.,/3.(,/4—., and 5.{{nd (bnl{), (4) (a) and (b), (6) (aﬁnd (6m) (clgx 938.357 (6)1,/and
«/ v
938.365 (2m) (ag) and (5) of the statutes, the renumbering and amendment of
v e

sections 48.32 (1\)/, 48.355 (2d) (c), 48.365 (2m) (a), 938.355 (2d) (c), and 938.365 (2m)

v’ _ _ ( v L
(a) of the statutes, and the creation of sections 48.32 (1) (b) and (c) 48.355 (2d) (¢) 2.

v
Vs, 365 (2m) (a) 2“4nd 3. 2nd (ad) 038,355 (2) (@) 2. and 37 and 938.365 (2m)

and 3
(a) 2. and 3. and (ad) of the statutes first apply to a physical custody order, consent
decree, dispositional order, change in placement order, extension order, sanction
order, or guardianship order entered on the effective date of this subsection.

(2) JUVENI COURT REPORTS. The treatment of sections 48.33 (4) (1ntro and (c),
48.365 (1)[(2g) (b) 2 ‘énd 31/938 33 (4) (1ntro ) and (c)'/and 938.365 (1)/((2g) (b) 2. and
3. of the statutes first app11es to reports filed with the court assigned to exercise

jurisdiction under chapters 48 and 938 of the statutes on the effective of this

subsection.
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, L/

(3) JUVENILE COURT HEARINGS. The treatment of sections 48.21 (3) (am), 48.27

' v v e %

(3) (a) 1n¥,, 48.335 (3g), 48.42 (2g) (am), 48.427 (1m), 938.21 (2) (ar) and (3) (ab,

Vv’

938.27 (3) (a) 1m.,€38.335 (3g)'§the statutes first applies to hearings held by the

court assigned to exercise jurisdiction under chapters 48 and 938 of the statutes on
the effective of this subsection.

L
(4) PERMANENCY PLAN CONTENTS. The treatment of sections 48.38 (4) (intro.), (a),

— o : v ./ 43%.38
(ag)(am}, (b, (@gY, (dx, (drf; (&, 6 (intro.), (G @m), and (b) and @@;\(4) (intro.)” V-

N
(a),'/(ag),‘(/am)‘,/(bm{(dg):{dm)‘,/(dr),‘(e),‘ﬁ) (in‘{ro.), (fg)',/(fm)l,/and (h)%f the statutes

first applies to permanency plans filed on the effective date of this subsection.
(5) PERMANENCY PLAN REVIEWS AND HEARINGS. The treatment of sections 48.38
v Vv v oo v v [ v o
(5) (a), (b), and (c) 6. (intro.), am., cg.,’and d. and 7. and (5m) and 938.38 (5) (a), (b),
. v v v vt l/ .
and (c) 6. (intro.), am7, cg.,’and d. and 7. and (5m) of the statutes first applies to
permanency. plan reviews and hearings for which notice is provided on the effective

date of this subsection.

VLV s Vv
938.357 (2), (2r), (3), (4) (b) 2., (c) 1. and 2., a

V

renumbering and amendment of sections (1), (2rﬁ/), ahd (2v) and-B4B:3E (1),/

v v
(2m), and (2v) of the statutes, and the creation of sections

v A P AN 2 4 ‘ = v v
(c), and (2v) (a) (intro.), 1., and 3., (b), and (c) and ¢ By 1) (b) 3., and (c), (2m) (c), and
(2v) (a) (intro.), 1., and 3., (b), and (c) of the statutes first apply to changes in
placement requested or proposed on the effective date of this subsection.
Vv

(7) TiME LIMITS. The treatment of sections 48.315 (2m) and 938.315 (2m|/) of the

statutes first applies to continuances and extensions granted, and periods of delay

that begin, on the effective date of this subsection.

(END)
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Representative Kestell:

When the DHF'S legal and program staff review this draft, they should note all of the
following: :

1. Physical custody hearings and orders. In ss. 48.21 (3) (am) and 938.21 (2) (am)
and (3) (am) the drafting instructions would eliminate the requirement that a parent
or juvenile who has waived his or her right to participate in the physical custody
hearing be granted a rehearing on request. The draft does not eliminate that
requirement because eliminating that requirement would contradict ss. 48.21 (1) (a)
and 938.21 (1) (a), which require a parent who is not present at the hearing to be
granted a rehearing on request, and ss. 48.21 (3) (e) and 938.21 (2) (e) and (3) (e), which
permit a parent or juvenile who is not represented by counsel at the hearing to request
a rehearing and which provide that any custody order is subject to rehearing on good
cause shown. " -

Also, in ss. 48.21 (5) (b) 1. and 938.21 (5) (b) 1. the draft requires the court to include
in a custody order not only a finding that reasonable efforts to prevent the removal of
the child from the home were made but also a finding that continued placement of the
child in the home would be contrary to the welfare of the child and a finding that
reasonable efforts were made to return the child to the home. The draft requires the
contrarystodwelfare finding because 45 CFR 1356.21 (c) requires that finding to be made
in the first court ruling that sanctions, even temporarily, the removal of a child from
the hc‘)}w. The draft requires the reasonﬁﬁffom};eturbn/tﬁe child to the home
finding because s. 48.20 (2) (ag) and (7) (b) and 938.20 (2) (ag) and (7) (b) require the
person who took the child into custody and the intake worker to make every effort to
release the child to his or her parents.

In addition, in gs. 48.21 (5) (b) 1. and 938.21 (5) (b) 1. the draft does not require that
the contrarﬂt elfare and reasonable¥fforts findings be made within 60 days after
the child is removed from the home because current ss. 48.21 (1) (a) and 938.21 (1) (a)
already require the custody hearing to be held within 48 hours after the child is taken
into custody, not including Saturdays, Sundays, and legal holidays, with one 72-hour
extension permitted. Instead, that 60—day time limit is covered in ss. 48.315 (2m) and
938.315 (2m), as created by the draft, relating to time limits.

2. Documentation of judicial findings. The drafting instructions would require
the CHIPS, JIPS, delinquency, or civil law or ordinance violation petition under s.
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48.255 or 938.255 to allege the factual basis for the contrarytoawelfare and reasonable— a
efforts findings. The draft does not require the petition to make those allegations
ecause not every petition results in an out—of-home placement. Also, even if the
disposition does ultimately result in an out—of-home placement, it would be premature
to make those allegations at the petition stage before the case has been fully
investigated and a permanency plan determined. Accordingly, the draft instead
requires the agency to include that factual basis in the court report under ss. 48.33 and
938.338 and to present evidence as to that factual basis at the dispositional hearing
under ss. 48.335 and 938.335.

Also, the federal regulations prohibit “nunc pro tunc” orders, which literally means
“now for then” orders. Rather than draft a Latin term that nobody understands, the
draft translates that term to mean “an amended order that retroactively corrects an
earlier order” that does not comply with the federal requirements.

3. Time limits. In s. 48.315 (2m), which prohibits extensions, con‘t}'r{yances, and
periods of delay that would result in the court making the contrary<$o-welfare and
reasonableXfforts findings more than 60 days after the child is removed from the home
or in the court finalizing the permanency plan more than 12 months after the child is
removed from the home, the draft includes a provision that is similar to s. 938.315 (3)
under current law clarifying that a failure to meet those time limits does not deprive
the court of jurisdiction or of competency to exercise that jurisdiction and providing the
court with flexibility in fashioning remedies for a failure to meet those time limits, such
as dismissing the proceeding with or without prejudice, ordering the release of the
child, or granting such other relief as the court ’cyxsiders appropriate.

The draft includes that provision becaus:i(@der current laW:/f'ailure to meet a time
limit results in the court losing competency to proceed, which in turn results in the
child being returned to the home, without regard to whether the home is safe .
This draconian remedy does not serve to protect children; instead it only serves to
punish the child for the error of the district attorney. With the inflexible time limits
mandated by the federal regulations, some fail-safe mechanism is necessary to protect
children in those rare, but inevitable, cases in which a time limit is missed through no
fault of the child. Indeed, you might wish to consider drafting a provision in s. 48.315
that is similar to s. 938.315 (3) to protect children in all cases of missed time limits and
not just those cases covered in this draft.

4. Termination of orders. The drafting instructions would amend ss. 48.355 (4),
48.357 (6), 48.365 (5), 938.355 (4) (a) and (b), 938.357 (6), and 938.365 (5) to provide
that a dispositional order, which currently must be extended every year, continues
until the child reaches 18 years of age unless terminated sooner. The concern
expressed is that with a permanency plan review scheduled every six months, a
permanency plan hearing scheduled every 12 months, and an extension hearing
scheduled every 12 months and with all of those time periods starting from different
starting points, the court would be required to hold at least two or three hearings
annually for a child, which would increasewances of missed time limits.

This draft accomplishes those instructions, but distinguishes in—home placements
from out—of-home placements because, as noted earlier, not every dispositional order
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results in an out—of—}}ome placement. Accordingly, the draft ﬁ:vides that ‘61‘
out—of-home placementsgthe order continues until the child is 18\unless the court
specifies a shorter period of time or terminates the order sooner. For an in-home
placement, an order would continue to terminate after one year, unless extended, as
under current law. Q%g ’5%

Slmllarly, the draft addresses the issue of duplication of six—-month permdnency plan

reviews and 12-month permanency plan hearings in ss. 48.38 (5) (a) and 5) (a) by

requiring that the permanency plan review be conducted six months after the child is

removed from the home and every 12 months after that review and that the

permanency plan hearing be conducted 12 months after the child is removed from the

home and every 12 months after that hearing. As such, the six—-month reviews and the
@\?nnual hearings will not overlap, but rather will alternate.

. Reasonable-efforts findings. The drafting instructions would delete from s.
48.355 (2) (b) 6. and 938.355 (2) (b) 6. the reference to making reasonable efforts to
return the child to the home and would replace that reference with a reference to
achieving the goal of the permanency plan on the theory that the general category of
achieving the goal of the permanency plan includes the specific goal of returning the
child to the home and, therefore, the reference to returning the child to the home is
unnecessary.

The draft adds the reference to achieving the goal of the permanency plan, but provides
an exception for when the goal of the permanency plan is to return the child to the home
and one of the aggravated circumstances specified in s. 48.355 (2d) (b) 1. to 5. or 938.355
(2d) (b) 1. to 4. applies. The draft provides that exception because those aggravated
circumstances only excuse the agency from making reasonable efforts to return the
child to the home; they do not excuse the agency from making reasonable eﬁ'orts to
achieve other permanency plan goals such as adoption. __ plawn

Also, with respect to the permaneficy/hearing that is requlred to be held not more than
30 days after a finding that reasonable efforts to return the child to the home are not
required, the draft specifies that the child’s foster parent must receive notice and an
opportunity to be heard at the hearing as required under 45 CFR 1356.21 (0). See ss.
48.21 (5) (d), 48.32 (1) (c)¥ 48.355 (2d) (c), 48.357 (2v) (), 938.21 (5) (d), 938.32 (1) (d)”
938.355 (2d) (c), and 48.357 (2v) (c), as created by the draft.

. Minor variations. The draft also makes a couple of other minor variations from
the drafting instructions. Specifically:

a. Trial home visits. The drafting instructions provide that trial home visits of less
than six moths are not counted in determining whether the child has been out of the
home for 15 of the most recent 22 months. 45 CFR 1356. 21 (e), however, permits a trial
home visit to last for more than six months if authorized by the court. Accordingly, the
draft excludes trial home visits of more than six months that are authorized by the
court as well as trialfvisits of less than six months in counting those 15 months. See

ss. 48.365 (2g) (b) 3.,/48.38 (5) (c) 6. (intro. ),48.417 (1) (a), 938.365 (2g) (b) 3., and 938.38
(5) (c) 6. (intro.), asaffected by the draﬂ:k_g/

b. Child placed injhome of a relative. The drafting instructions specify in s. 48.38 (2)
(intro.) and 938.38 {2) (intro.) that the agency that placed or arranged the placement




938.38 (2) (intro.)) because thosd e uirements are already covered in ss. 48.38 (2) (c)
and (d) and 938.38 (2) (c) and (d)~&sg=&h, the qualifyi anguage is unnecessary.

Also, on the effective date of the draft there will already

of relatives for whom permanency plans must be prepared. Accordingly, the draft cS
includes a nonstatutory transitional provision, §ection® 9123 (1), that provides a =

timeline for preparing permanency plans for thosechildren., That timeline was based
on similar language found in the,budget bill, 2001 SB-55, £ection)9123 (1).
_ Caooi-ea A S
f\ - Technical cleanups. Finally, in addition to the language chafiges requested by
DHFS, the draft makes the following technical cleanups to chs. 48 and 938:

a. Foster parent statements. The draft amends ss. 48.27 (3) (a) 1m., 48.38 (5) (b), 48.42
(2g), 48.427 (1m), 938.27 (3) (a) 1m., and 938.38 (5) (b) to require a statement made by
a foster parent at a CHIPS or TPR hearing or at a permanency plan review to be made

“ under oath or affirmation. A similar requirement already exists for such statements
made at a changejplacement, revision, or extension hearing under ¢/48.357 (2r), 48.363
(1m), 48.365 (2m) (ag), 938.35Z (2r), 938.363 (1m), or 938.365 (me(ag).

b. Aggravated circumstanced—judgment of conviction. Currently, ss. 48.355 (2d) (b)
(intro.) and 938.355 (2d) (b) (intro.) refer to certain findings in the subdivisions that
'ollow)as evidenced by a final judgment of conviction. Not all of the subdivisions that
ollow, however, reference criminal convictions. For example, ss. 48.355 (2d) (b) 4. and
938.355 (2d) (b) 4. reference a TPR. The draft amends ss. 48.355 (2d) (b) (intro.), 1.,
2., 3., 4., and 5. and 938.355 (2d) (b) (intro.), 1., 2., 3., and 4. to specify in each of those
subdivisions whether the finding must be evidenced by a judgment of conviction or
some other final judgment.

c. Payment for child’s care. Sections 48.38 (2) (f) and 938.38 (2) (f) require a
permanency plan to be prepared if the child’s care is paid for under s. 49.19, which is
the former AFDC program. The draft amends that qualification to require a

permanency plan to be prepared if the child’s care would be paid for under s. 49.19, but
for the fact that the program no longer exists. -

d. Permanency plan review. Finally, the draft creates 48.38 (5) (c) 6. cg. and d. so that
th&f subdivision parallels s. 48.38 (4) (fg), as created by the draft.

| If as you review this draft you have any questions about the draft or about any of the
| ~ issues raised in this drafter’s note, please do not hesitate to contact me directly at the
‘ phone number or e-mail address listed below.
i

Gordon M. Malaise
Senior Legislative Attorney
Phone: (608) 266-9738

E-mail: gordon.malaise@legis.state.wi.us
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Representative Kestell:

When the DHFS legal and program staff review this draft, they should note all of the
following:

1. Physical custody hearings and orders. In ss. 48.21 (3) (am) and 938.21 (2) (am)
and (3) (am) the drafting instructions would eliminate the requirement that a parent
or juvenile who has waived his or her right to participate in the physical custody
hearing be granted a rehearing on request. The draft does not eliminate that
requirement because eliminating that requirement would contradict ss. 48.21 (1) (a)
and 938.21 (1) (a), which require a parent who is not present at the hearing to be
granted a rehearing on request, and ss. 48.21 (3) (e) and 938.21 (2) () and (3) (e), which
permit a parent or juvenile who is not represented by counsel at the hearing to request
a rehearing and which provide that any custody order is subject to rehearing on good
cause shown.

Also, in ss. 48.21 (5) (b) 1. and 938.21 (5) (b) 1. the draft requires the court to include
in a custody order not only a finding that reasonable efforts to prevent the removal of
the child from the home were made but also a finding that continued placement of the
child in the home would be contrary to the welfare of the child and a finding that
reasonable efforts were made to return the child to the home. The draft requires the
contrary—to—welfare finding because 45 CFR 1356.21 (c) requires that finding to be
made in the first court ruling that sanctions, even temporarily, the removal of a child
from the home. The draft requires the reasonable efforts to return the child to the home
finding because s. 48.20 (2) (ag) and (7) (b) and 938.20 (2) (ag) and (7) (b) require the
person who took the child into custody and the intake worker to make every effort to
release the child to his or her parents.

In addition, in ss. 48.21 (5) (b) 1. and 938.21 (5) (b) 1. the draft does not require that
the contrary—to-welfare and reasonable—efforts findings be made within 60 days after
the child is removed from the home because current ss. 48.21 (1) (a) and 938.21 1) (@)
already require the custody hearing to be held within 48 hours after the child is taken
into custody, not including Saturdays, Sundays, and legal holidays, with one 72-hour
extension permitted. Instead, that 60—day time limit is covered in ss. 48.315 (2m) and
938.315 (2m), as created by the draft, relating to time limits. ‘

2. Documentation of judicial findings. The drafting instructions would require
the CHIPS, JIPS, delinquency, or civil law or ordinance violation petition under s.
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48.255 or 938.255 to allege the factual basis for the contrary-to-welfare and
reasonable—efforts findings. The draft does not require the petition to make those
allegations because not every petition results in an out—of-home placement. Also, even
if the disposition does ultimately result in an out—of-home placement, it would be
premature to make those allegations at the petition stage before the case has been fully
investigated and a permanency plan determined. Accordingly, the draft instead
requires the agency to include that factual basis in the court report under ss. 48.33 and
938.33 and to present evidence as to that factual basis at the dispositional hearing
under ss. 48.335 and 938.335. ‘ ‘

Also, the federal regulations prohibit “nunc pro tunc” orders, which literally means
“now for then” orders. Rather than draft a Latin term that nobody understands, the
draft translates that term to mean “an amended order that retroactively corrects an
earlier order” that does not comply with the federal requirements.

3. Time limits. In s. 48.315 (2m), which prohibits extensions, continuances, and
periods of delay that would result in the court making the contrary—to—welfare and
reasonable—efforts findings more than 60 days after the child is removed from the
home or in the court finalizing the permanency plan more than 12 months after the
child is removed from the home, the draft includes a provision that is similar to s.
938.315 (3) under current law clarifying that a failure to meet those time limits does
not deprive the court of jurisdiction or of competency to exercise that jurisdiction and
providing the court with flexibility in fashioning remedies for a failure to meet those
time limits, such as dismissing the proceeding with or without prejudice, ordering the
release of the child, or granting such other relief as the court considers appropriate.

The draft includes that provision because, under current law, failure to meet a time
limit results in the court losing competency to proceed, which in turn results in the
child being returned to the home, without regard to whether the home is safe. This
draconian remedy does not serve to protect children; instead it only serves to punish
the child for the error of the district attorney. With the inflexible time limits mandated
by the federal regulations, some fail-safe mechanism is necessary to protect children
in those rare, but inevitable, cases in which a time limit is missed through no fault of
the child. Indeed, you might wish to consider drafting a provision in s. 48.315 that is
similar to s. 938.315 (3) to protect children in all cases of missed time limits and not
just those cases covered in this draft.

4. Termination of orders. The drafting instructions would amend ss. 48.355 (4),
48.357 (6), 48.365 (5), 938.355 (4) (a) and (b), 938.357 (6), and 938.365 (5) to provide
that a dispositional order, which currently must be extended every year, continues
until the child reaches 18 years of age unless terminated sooner. The concern -
expressed is that with a permanency plan review scheduled every six months, a
permanency plan hearing scheduled every 12 months, and an extension hearing
scheduled every 12 months and with all of those time periods starting from different
starting points, the court would be required to hold at least two or three hearings
annually for a child, which would increase the chances of missed time limits.

This draft accomplishes those instructions, but distinguishes in-home placements
from out—of-home placements because, as noted earlier, not every dispositional order
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results in an out—of-home placement. Accordingly, the draft provides that for
out—of-home placements the order continues until the child is 18 years old unless the
court specifies a shorter period of time or terminates the order sooner. For an in—home
placement, an order would continue to terminate after one year, unless extended, as
under current law.

Similarly, the draft addresses the issue of duplication of six~month permanency plan
reviews and 12-month permanency plan hearings in ss. 48.38 (5) (a) and 938.38 (5) (a)
by requiring that the permanency plan review be conducted six months after the child
is removed from the home and every 12 months after that review and that the
permanency plan hearing be conducted 12 months after the child is removed from the

home and every 12 months after that hearing. As such, the six~month reviews and the
annual hearings will not overlap, but rather will alternate.

5. Reasonable-efforts findings. The drafting instructions would delete from s.
48.355 (2) (b) 6. and 938.355 (2) (b) 6. the reference to making reasonable efforts to
return the child to the home and would replace that reference with a reference to
achieving the goal of the permanency plan on the theory that the general category of
achieving the goal of the permanency plan includes the specific goal of returning the
child to the home and, therefore, the reference to returning the child to the home is
unnecessary. ‘

The draft adds the reference to achieving the goal of the permanency plan, but provides
an exception for when the goal of the permanency plan is to return the child to the home
and one of the aggravated circumstances specified in s. 48.355 (2d) (b) 1. to 5. or 938.355
(2d) (b) 1. to 4. applies. The draft provides that exception because those aggravated
circumstances only excuse the agency from making reasonable efforts to return the

child to the home; they do not excuse the agency from making reasonable efforts to
achieve other permanency plan goals such as adoption.

Also, with respect to the permanency plan hearing that is required to be held not more
than 30 days after a finding that reasonable efforts to return the child to the home are
not required, the draft specifies that the child’s foster parent must receive notice and
an opportunity to be heard at the hearing as required under 45 CFR 1356.21 (0). See
ss. 48.21 (5) (d), 48.32 (1) (c), 48.355 (2d) (c), 48.357 (2v) (c), 938.21 (5) (d), 938.32 (1)
(d), 938.355 (2d) (c), and 48.357 (2v) (c), as created by the draft.

6. Minor variations. The draft also makes a couple of other minor variations from
the drafting instructions. Specifically:

a. Trial home visits. The drafting instructions provide that trial home visits of less
than six moths are not counted in determining whether the child has been out of the
home for 15 of the most recent 22 months. 45 CFR 1356. 21 (e), however, permits a trial
home visit to last for more than six months if authorized by the court. Accordingly, the
draft excludes trial home visits of more than six months that are authorized by the
court as well as trial home visits of less than six months in counting those 15 months.
See ss. 48.365 (2g) (b) 3., 48.38 (5) (¢) 6. (intro.), 48.417 (1) (a), 938.365 (2g) (b) 3., and
938.38 (5) (c) 6. (intro.), as affected by the draft.

b. Child placed in the home of a relative. The drafting instructions specify in s. 48.38
(2) (intro.) and 938.38 (2) (intro.) that the agency that placed or arranged the placement
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of a child in the home of a relative either under court order or a voluntary placement
agreement must prepare a permanency plan for the child. The draft does not include
the court order or voluntary placement agreement language in ss. 48.38 (2) (intro.) and
938.38 (2) (intro.) because those requirements are already covered in ss. 48.38 (2) (c)
and (d) and 938.38 (2) (¢) and (d). As such, the qualifying language is unnecessary.

Also, on the effective date of the draft there will already be children placed in the homes
of relatives for whom permanency plans must be prepared. Accordingly, the draft
includes a nonstatutory transitional provision, SECTION 9123 (1), that provides a
timeline for preparing permanency plans for those children. That timeline was based
on similar language found in the 2001-02 budget bill, 2001 SB-55, SECTION 9123 (1).

1. Technical cleanups. Finally, in addition to the language changes requested by
DHFS, the draft makes the following technical cleanups to chs. 48 and 938:

a. Foster parent statements. The draft amends ss. 48.27 (3) (a) 1m., 48.38 (5) (b), 48.42
(2g), 48.427 (1m), 938.27 (3) (a) 1m., and 938.38 (5) (b) to require a statement made by
a foster parent at a CHIPS or TPR hearing or at a permanency plan review to be made
under oath or affirmation. A similar requirement already exists for such statements
made at a change—of-placement, revision, or extension hearing under s. 48.357 (2r),
48.363 (1m), 48.365 (2m) (ag), 938.357 (2r), 938.363 (1m), or 938.365 (2m) (ag).

b. Aggravated circumstances — judgment of conviction. Currently, ss. 48.355 (2d) (b)
(intro.) and 938.355 (2d) (b) (intro.) refer to certain findings in the subdivisions that
follow them as evidenced by a final judgment of conviction. Not all of the subdivisions
that follow them, however, reference criminal convictions. For example, ss. 48.855 (2d)
(b) 4. and 938.355 (2d) (b) 4. reference a TPR. The draft amends ss. 48.355 (2d) (b)
(intro.), 1.,2,, 3., 4., and 5. and 938.355 (2d) (b) (intro.), 1., 2., 3., and 4. to specify in each
of those subdivisions whether the finding must be evidenced by a judgment of
conviction or some other final judgment.

¢. Payment for child’s care. Sections 48.38 (2) () and 938.38 (2) (f) require a
permanency plan to be prepared if the child’s care is paid for under s. 49.19, which is
the former AFDC program. The draft amends that qualification to require a

permanency plan to be prepared if the child’s care would be paid for under s. 49.19, but
for the fact that the program no longer exists.

d. Permanency plan review. Finally, the draft creates 48.38 (5) (c) 6. cg. and d. so that
that subdivision parallels s. 48.38 (4) (fg), as created by the draft.

If as you review this draft you have any questions about the draft or about any of the
issues raised in this drafter’s note, please do not hesitate to contact me directly at the
phone number or e-mail address listed below.

Gordon M. Malaise
Senior Legislative Attorney
Phone: (608) 266-9738

E-mail: gordon.malaise@legis.state.wi.us
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State of Wisconsin

LEGISLATIVE REFERENCE BUREAU
100 NORTH HAMILTON STREET

' 5TH FLOOR -

STEPHEN F. MILLER MADISON, WI 53701. -2037 LEGAL SECTION: - (608) 266-3561
February 5, 2002

MEMORANDUM

To:  Representative Kestell

From: Gordon M. Malaise, Senior Legislative Attorney

Re: LRB-4375/1 Conformity with federal Adoption and Safe Families Act

The attached draft was prepared at your request. Please review it carefully to ensure that it is
accurate and satisfies your intent. If it does and you would like it jacketed for introduction,
please indicate below for which house yoy would like the draft jacketed and return this
memorandum to our office. If you have any questions about jacketing, please call our program
assistants at 266-3561. Please allow one day for jacketing.

X JACKET FOR ASSEMBLY JACKET FOR SENATE

If you have any questions concerning the attached draft, or would like to have it redrafted,
please contact me at (608) 266-9738 or at the address indicated at the top of this memorandum.

If the last paragraph of the analysis states that a fiscal estimate will be prepared, the LRB will
request that it be prepared after the draft is introduced. You may obtain a fiscal estimate on the
attached draft before it is introduced by calling our program assistants at 266-3561. Please note
that if you have previously requested that a fiscal estimate be prepared on an earlier version of
this draft, you will need to call our program assistants in order to obtain a fiscal estimate on this
version before it is introduced.

Please call our program assistants at 266-3561 if you have any questions regarding this
memorandum.
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