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Use the appropriate components and routines developed for bills.

AN AcCT. . .[generate catalog] #

renumber . . . ; to renumber and amend . . . ; to consolidate, renumber and

orepeal . .. ;torenumber...;toconsolidate and

amend . ..;toamend ... ;torepeal andrecreate. .. ;and tocreate. .. ofthe

statutes; relating to:  N\............... e ettt e

.........................................................................

[NOTE: See section 4.02 (2) (bN, Drafting Manual, for specific order of
standard phrases.]

Analysis by the Legislativé\Reference Bureau

If titles are needed in the analysis, in the component bar:

For the main heading, execute: .............. creaté\— anal: — title: — head

For the subheading, execute: ................ create -\ anal: — title: — sub

For the sub—-subheading, execute: ............ create — ‘nal: — title: - sub-sub
For the analysis text, in the component bar:

~-~For the-text-paragraph;execute: ........... .. create — an

The people of the state of Wisconsin, represented in senate and assem-
bly, do enact as follows:

SECTION #.

[rev: 8/28/00 2001DF02(fm)]
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AN AcCT o repeal 48.375 (2) (b), 48.375 (2) (em), 48.375 (4) (b) 1m. and 48.375 (7)
(bm); to renumber and amend 48.375 (4) (a) 1.; to amend 46.24, 48.23 (1)
(cm), 48.257 (1) (h), 48.257 (4), 48.27 (9), 48.273 (4) (b), 48.375 (2) (c), 48.375 (4)
(b) 1.,48.375 (4) (b) 3., 48.375 (6), 48.375 (7) (a) (intro.), 48.375 (7) (a) 4., 48.375
(7) (b) (intro.), 48.375 (7) (d), 48.375 (7) (f), 69.186 (1) (j), 809.105 (2), 809.105
(3) (a), 809.105 (3) (d), 809.105 (5), 809.105 (8), 809.105 (8m), 809.105 (9),
809.105 (10), 809.105 (11) (a) (intro.), 809.105 (11) (a) 3., 809.105 (11) (cm),
809.105 (11) (d), 809.105 (11) (e), 809.105 (13) and 895.037 (3) (a); and #o create
48.375 (2) (fm), 48.375 (4) (a) 1. a., 48.375 (4) (a) 1. b. and 48.375 (4) (a) 1. c. of
the statutes; relating to: the requirement that an unemancipated minor
obtain parental or other consent or a judicial waiver of that consent

requirement before she may have an abortion.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

[
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SEcTION 1

SECTION 1. 46.24 of the statutesgg amended to read:
46.24 Assistance to minors concerning parental consent for abortion.

If a minor who is contemplating an abortion requests assistance from a county

department under s. 46.215, 46.2%@ 46.23 in seeking the consent of the minor’s
J

parent, guardiarfor legal custodian; or-in-secking-the-consent-of an-adult family
member;-as-defined-in-6-48.375-(2)-(b); for the contemplated abortion or in seeking
a waiver from the circuit court, the county department shall provide assistance,
including, if so requested, accompanying the minor as appropriate.

SECTION 2. 48.23 (1) (cm) of the sta{',)lites is amended to read:

48.23 (1) (cm) Any minor who is subject to the jurisdiction of the circuit court
under s. 48.16 and-wheisrequired to-appearineourt shall be represented by counsel.

SEcTION 3. 48.257 (1) (h) of the \égatutes is amended to read:

48.257 (1) (h) If the minor is not represented by counsel, the place where and

the manner in which the minor wishes to be notified of proceedings under s. 48.375

(7) until appointment of counsel under s. 48.375 (7) (a) 1. If-the-petition-isfiled by

SECTION 4. 48.257 (4) of thevgtatutes is amended to read:

48.257 (4) The clerk of circuit court shall give a copy of the petition to the minor

SECTION 5. 48.27 (9) of the statutes is amended to read:

48.27 (9) Subsections (1) to (8) do not apply in any proceeding under s. 48.375

(7). For proceedings under s. 48.375 (7), the circuit court shall provide notice only
ho S}"r‘))&)

to the minor, her counsel)i

behalfofthe-miner ifany; and her guardian ad litem, if any. The notice shall contain



G U

9;]

© O 3 o

10

11
12

13

14
15
16
17
19
20

21

23
24
25

. LRBs0111/4
1999 — 2000 Legislature -3- GMM:wljmre

SECTION 5

®

the title and case number of the proceeding, and the nature, location, datel and time
of the hearing or other proceeding. Notice to the minor extethe memberoftheclergy;
ifany; shall be provided as requested under s. 48.257 (1) (h) and, after appointment
of the minor’s counsel, if any; by her counsel.

SECTION 6. 48.273 (4) (b) of the statutes is amended to read:

48.273 (4) (b) Personal service is required for notice of all proceedings under
s. 48.375 (7), except that, if the minor is not represented by counsel, notice to the
minor shall be in the manner and at the place designated by the minor in the petition
under s. 48.257 (1) until appointment of the minor’s counsel-if any; under s. 48.375
(7) (@) 1. Notice shall be served immediately for any proceeding under s. 48.375 (7)
unless the minor waives the immediate notice. If the minor waives the immediate
notice, the notice shall be served at least 24 hours before the time of the hearing
under s. 48.375 (7) (b) or any other proceeding under s. 48.375 (7). A minor may, in
acknowledging receipt of service of the notice, sign the name “Jane Doe” in lieu of
providihg the minor’s full signature. X

SEcCTION 7. 48.37 5'(2) (b) of the statutes is repealed.

v’
SECTION 8. 48.375 (2) (¢) of the statutes i@imended to read: ‘
5 .

-,

48.375 (2) (c) “Counselor” means a physicianfincluding a physician specializing
in psychiatry, a licensed psychologist, as deﬁggd in s. 455.01 (4), or an ordained
member of the clergy, as defined in s. 765.002 (1). “Counselor” does not include any
person who is employed by or otherwise affiliated with a reproductive health care
facility, a family planning clin;cer a family planning agency; any person affiliated
with the performance of abortions, except abortions performed to save the life of the

mother; or any person who may profit from giving advice to seek an abortion.

W
SECTION 9. 48.375 (2) (em) of the statutes is repealed.
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SECTION 10

X

SECTION 10. 48.375 (2) (fm) of the statutes is created to read:
48.375 (2) (fm) “Parent who has legal custody of the minor” means a parent who

has the right and responsibility to make major decisions concerning the minor,

whether that right and responsibility are derived from common law, statutefor court

order.

SECTION 11. 48.375 (4) (a) 1. of the staﬁtes is renumbered 48.375 (4) (a) 1.
(intro.) and amended to read:

48.375 (4) (a) 1. (intro.) The person or the person’s agent has, either directly
or through a referring physician or his or her agent, received and made pért of the
minor’s medical record, under the requirements of s. 253.10, the voluntary and

informed written consent of the minor and the voluntary and informed written

consent of one of her the minor’s parents; who has legal custody of the minor or of the

minor’s guardian or legal custodian, if one has been appointed;-orof an-adult-family

. s—sig o . pot S »
d 4 5 S osterpas --A-" ] S -(‘g
Pl'cu\q " N,
so-medical services-or-troatment-on behalf of the minog YAl of the followinoSASII @

govern the provision of consent under this subdivision by the parent, ggardiam' or

legal custodian of a minor:

SECTION 12. 48.375 (4) (a) 1. a. of the statytes is created to read:

48.375 (4) (a) 1. a. The parent, guardian| or legal custodian shall sign and
acknowledge the consent document before a notary public, who shall determine,
either from personal knowledge or from satisfactory evidence consisting of one or

more forms of identification, that the person appearing before the notary public and
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SECTION 12

making the acknowledgment is|the person whose signature is on the consent
document. The parent, guardian or legal custodian shall also verify upon oath or @
affirmation before the notary public that he or she is the parent, guardian/for legal
custodian of the minor, and the notary public shall determine, either from personal
knowledge or from satisfactory evidence consisting of one or more forms of
identification, that the person appearing before the notary public and making the
verification is the person whose true signature is on the statement verified. The
person signing the consent document and verification upon oath or affirmation shall
provide the consent document and verification to the person who intends to perfbrm
or induce the abortion or the person’s agent, who shall place the consent document
and verification in the minor’s medical record.

SEcTION 13. 48.375(4) (a) 1. b. of t}\{Zstatutes is created to read:

48.375 (4) (a) 1. b. For purposes of subd.dl. a.,a forﬁ ofidentification constitutes

satisfactory evidence of a person’s identity ifit contains the name, address, signatureg

@ and photograph of the person identified and if it has been issued by a federal, state,

m or foreign governmental agency. Forms of identification that constitute
satisfactory evidence of a person’s identity, when they contain the name, address,
signatur@[@nd photograph of the person identified, include a valid operator’s license
issued under ch. 343 or under the laws of any other state, an identification card
issued under s. 343.50, a military identification card, a valid passport, an alien
registration cardfor any other/identiﬁcation document issued by a federal, state, local,
or foreign governmental agency. /

SECTION 14. 48.375 (4) (a) 1. c. of the statutes is created to read:
48.375 (4) (a) 1. c. A notary public who takes ;n acknowledgement and a

verification upon oath or affirmation under subd. 1. a. shall keep 'conﬁdential any
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SECTION 14

information acquired in taking the acknowledgement and verification. Any person
who under oath or affirmation makes a statement under subd. 1. a. that the person
does not believe is true is subject to prosecution for a violation of s. 946.32.
SECTION 15. 48.375 (4) (b) 1. of the s}/atutes is amended to read:
48.375 (4) (b) 1.

SECTION 16. 48.375 (4) (b) 1m. (%\ the ste‘l}zutes is repealed.

SECTION 17. 48.375 (4) (b) 3. of the statutes is amended to read:
48.375 (4) (b) 3. The minor provides the person who intends to perform or
induce the abortion with a written statement, signed and dated by the minor, that

a parent who has legal custody of the minor, or the minor’s guardian or legal

custodian, if one has been appointed, %a&&dbﬁtiaﬁnly—member—eﬁhe-nmm&epa

inflicted abuse on the minor. The person who intends to perform or induce the

abortion shall place the statement in the minor’s-medical record. The person who
intends to perform or induce the abortion shall report the abuse as required under
s. 48.981 (2).

SECTION 18. 48.375 (6) of theé%atutes is amended to read:

48.375 (6) RIGHT TO PETITION COURT FOR WAIVER. Any pregnant minor who is

seeking an abortion in this staterandr&r}ymembemﬁheelepgyemthe;nmep’s_behalf;
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SeEcTION 18

may file a petition specified under s. 48.257 with any court for a waiver of the

parental consent requirement under sub. (4) (a) 1.

SECTION 19. 48.375 (7) (a) (intro.) of the statutes is amended to read:
48.375 (7) (a) Receipt of petition; initial appearance. (intro.) On the datd

- :
a petition under s. 48.257 is filed; ox*if it is impossible to do so on that day, on the next

calendar day, the court shall hold an initial appearance in chambers at which the

is present and shall do all of the following:

SECTION 20. 48.375 (7) (a) 4. of the statutes is amended to read:

fo stke

48.375 (7) (a) 4. Notify the minor, the minor’s counseélaay,—themember—eﬁthe
elergy-whofiled-the petition-on-behalf of the-minorifany, and the minor’s guardian
ad litem, if any, of the time, datétand place of the hearing.

SEcTION 21. 48.375 (7) (b) (intro.) of the s?étutes is amended to read:

48.375 (7) (b) Hearing; evidence. (intro.) The court shall hold a confidential -
hearing on'ta?t,m petition that-isfiled-by-a-minor. The hearing shall be held in
chambers, unless a public fact-finding hearing is demanded by the minor through
her counsel. At the hearing, the court shall consider the report of the guardian ad
litem, if any, and hear evidence relating to all of the following:

SECTION 22. 48.375 (7) (bm) of the st\a)l%utes is repealed.

SEcTION 23. 48.375 (7) (d%);' ‘the statutes is amended to read:

48.375 (7) (d) The court shall make the determination under par.
(c) and issue an order within 3 calendar days after the initial appearance unless the

minor and her counsel-e

of the-miner; if any, consent to an extension of the time period. The order shall be

effective immediately. The court shall prepare and file with the clerk of court
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SECTION 23

@ findings of fact, conclusions of lav‘4 and a final order granting or dehying the petition

2 within 24 hours after making the determination ahd order. If the court grants the
3 petition, the court shall immediately so notify the'minor by personal service on her
4 counsel;e V OF;

5 any; of a certified copy of the court’s order granting the petition. If the court denies
6 the petition, the court shall immediately so notify the minor by personal service on
7 her counsel;¢ nOY;
8 ifany; of a copy of the court’s order denying the petition and shall also notify the minor
9 by her counsel,-¢

10 i i ; that she has a right to initiate an appeal under s. 809.105. ‘
— 4 l—l?ﬁ'ﬁs’ 1) CA§§ [m., a5 aH\ecded by J00I l/g\s i~Pet 1, 13 omendid 40 reed.
m. E

—7 @ 4&3‘)5’8 xcept as provided under s. 48815 (1) (b), (c (),,if the CZ);.‘II'IZ fails to
an
12 comply with the time limits specified under subd. 1. without the prior consent of the

13 minor and the minor’s counsel, A

14 petition-on-behalf of the-minor;if any, the minor and the minor’s counsel;-if any, or

15 the-member-of-the-clergy-if-any; shall select a temporary reserve judge, as defined
16 in s. 753.075 (1) (b), to make the determination under par. (¢) and issue an order

@ granting or denying the petitio . and the chief judge of the judicial administrative

18 district in which the court is located shall assign the temporary féserve judge
19 selected by the minor and the minor’s counsel;if-any-or the- member-of the-elergy, if
20 any; to make the determination and issue the order. A temporary reserve judge
21 assigned under this subdivision to make a determination under par. (c) and issue an
22 order granting or denying a petition shall make the determination and issue the
23 order within 2 calendar days after the assignment, unless the minor and her counsel;
24

25 consent to an extension of that time period. The order shall be effective immediately.
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SECTION 23
pA

The cqurt shall prepare and file with the clerk of court findings of fact, conclusions
of lawjand a final order granting or denying the petition, and shall notify the minor

L(&' glr%g_c&%% (;{der, as provided under subd. 1.

4 %3—158 (2. Counsel for the minor;er—the—membe%eﬁh&elefgy—whg-ﬁled-ﬁ;e_peﬁﬁem
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behalfof the minor; if any, shall immediately, upon notification under subd. 1. or 1m.

that the court has granted or denied the petition, notify the minor. If the court has

granted the petition, counsel for the minor;erthe member of the clergy whe filed the
petition-on-behalf of the- miner if any, shall hand deliver a certified copy of the court

order to the person who intends to perform or induce the abortion. If with reasonable

diligence the person who intends to perform or induce the abortion cannot be located

for delivery, then counsel for the minor;-er-the-member-of the clergy who filed the
petition-on-behalf-of the minor,if any, shall leave a certified copy of the order with

the person’s agent at the person’s principal place of business. If a clinic or medical
facility is specified in the petition as the corporation, limited liability company,
partnershipj or other unincorporated association that employs the person who

intends to perform or induce the abortion, then counsel for the minor;-erthe-member

shall hand deliver
a certified copy of the order to an agent of the corporation, ljmited liability company,
partnershl)pkor other unincorporated asSociation at its principal place of business.
There may be no service by mail or publication. The person or é\gent who receives

the certified copy of the order under this subdivision shall place the copy in the

minor’s medical record.

X
SECTION 24. 48.375 (7) (f) of the statutes is amended to read:

48.375 (7) (f) Certain persons barred from proceedings. No parent, or guardian

or legal custodian, if one has been appointed, orfoster parent-ortreatment foster
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SECTION 24

any minor who is seeking a court determination under this subsection may attend,
D
intervenejor give evidence in any proceeding under this subsection.

SECTION 25. 69.186 (1) (j) of the statutes is amended to read:

69.186 (1) (j) If the patient is a minor, whether consent was provided under s.
48.375 (4) (é) 1. for the abortion and, if so, the relationship of the individual providing
consent to the minor; or, if consent under s. 48.375 (4) (a) 1. was not provided, on
which of the bases under s. 48.375 (4) (a) 2. or (b) 1., 1g., -1-1:;1{—, 2)K)r 3. the abortion was
performed.

SECTION 26. 809.105 (2) of the statutes is amended to read:

809.105 (2) INITIATING AN APPEAL. Only a minor may initiate an appeal under
this section. The minor shall initiate the appeal by ﬁling,—er—bya—mémbepetltheelepgz
filingontheminer’sbehalf; a notice of appeal with the clerk of the trial court in which

the order appealed from was entered and shall specify in the notice of appeal the
order appealed from. Atthe same time, the minor er—member—eiltheelexxgy shall notify
the court of appeals of the filing of the appeal by sending a copy of the notice of appeal
to the clerk of the court of appeals. The clerk of the trial court shall assist the minor
or-member-of the-clergy in sending a copy of the notice of appeal to the clerk of the
court of appeals. The minor may use the name “Jane Doe” instead of her ﬁame on
the notice of appeal and all other papers filed with the court of appeals.

SECTION 27. 809.105 (3)\(%a() of the statutes is amended to read:
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SECTION 27

809.105 (3) (a) Fee. No fee for filing an appeal in the court of appeals under this
section may be required of a minor er-of-a-member of the-elergy who files-an-appeal

SECTION 28. 809.105 (3) (d) of the statutes is amended to read:

809.105 (3) (d) Statement on transcript. A minor er-member-ofthe-clergy may
not be required to file a statement on transcript in an appeal under this section.

SECTION 29. 809.105 (5) of the g%atutes is amended to read:

809.105 (5) TRANSCRIPT OF REPORTER'S NOTES. At the time that a minor or
member-of the-elergy files a notice of appeal, the minor er-memberofthe-clergy shall
make arrangements with the reporter for the preparation of a transcript of the
reporter’s notes of the proceedings under s. 48.375 (7). The reporter shall file the
transcript with the trial court within 2 calendar days after the notice of appeal is
filed. The county of the court that held the proceeding under s. 48.375 (7) shall pay
the expense of transcript preparation under this subsection.

SECTION 30. 809.105 (8) of the statutes is amended to read:

809.105 (8) ASSIGNMENT AND ADVANCEMENT OF CASES. The court of appeals shall
take cases appealed under this section in an order that ensures that a judgment is
made within 4 calendar days after the appeal has been filed in the court of appeals.

The time limit under this subsection may be extended with the consent of the minor

and her counsel4

this section, ifany.,

SECTION 31. 809.105 (8m) of the statutes is amended to read:

809.105 (8m) ORAL ARGUMENT. If the court of appeals determines that a case
appealed under this section is to be submitted with oral argument, the oral argument

shall be held in chambers or, on motion of the minor through her counsel or-through
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SECTION 31

ay; or on the

court of appeals’ own motion, by telephone, unless the minor through her counsel or
the-member-of the-clergy demands that the oral argument be held in open court.

SECTION 32. 809.105 (9) of the statutes is)émended to read:

809.105 (9) Costs. The court of appeals may not assess costs against a minor
or-member-of the-clergy in an appeal under this section.

SEcTION 33. 809.105 (10) of the statui‘;)e(s is amended to read:

809.105 (10) RemITTITUR. (a) A judgment by the court of appeals under this
section is effective immediately, without transmittal to the trial court, as an order
either granting or denying the petition. If the court of appeals reverses a trial court

order denying a petition under s. 48.375 (7), the court of appeals shall immediately

so notify the minor by personal service on her counsel or-the-member of the-clergy
who-initiated the-appeal under this section;-if any; of a certified copy of the order of

the court of appeals granting the minor’s petition. Ifthe court of appeals affirms the
trial court order, it shall immediately so notify the minor by personal service on her

counsel ¢

any; of a copy of the order of the court of appeals denying the petition and shall also

notify the minor by her counsel orthe-member of the-clergy whe initiated the appeal
under-this section-on-behalf of the-miner-if any, that she may, under sub. (11), file

a petition for review with the supreme court under s. 809.62. The court of appeals

shall pay the expenses of service of notice under this subsection. The clerk of the

court of appeals shall transmit to the trial court the judgment and opinion of the court

of appeals and the record in the case filed under sub. (@ﬁthin 31 days after the date

the judgment and opinion of the court of appeals are filed. Ifa petition for review
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SECTION 33

is filgd under sub. (11), the transmittal shall be made within 31 days after the date

atjthe supreme court rules on the petition for review.

(b) Counsel for the minor;ifany;-orthe-memberof the-elergy whe-initiated-the
appeal-under-this-sectionifany; shall immediately, upon notification under par. (a)

that the court of appeals has granted or denied the petition, notify the minor. If the

court of appeals has granted the petition, counsel for the minor;ifany or the member

shall hand deliver
a certified copy of the order of the court of appeals to the person who intends to

perform or induce the abortion. If with reasonable diligence the person who intends

to perform or induce the abortion cannot be located for delivery, then counsel for the

ifany; shall leave a certified cdpy of the order with the person’s agent at the person’s

principal placé of business. If a clinic or medical facility is specified in the petition

as the corporation, limited liability company, partnership ,6F other unincorporated

association that employs the person who intends to perform or induce the abortion,

then counsel for the minor;-if any-er-the-member of the-clergy whe-initiated the
appealunderthissection ifany; shall hand deliver a certified copy of the order to an

agent of the corporation, limited liability company, partnership,or other

unincorporated association at its principal place of business. There may be no

service by mail or publication. The person or agent who receives the certified copy

of the order under this paragraph shall place the copy in the minor’s medical record.
SECTION 34. 809.105 (11) (a) (intro.) of the stﬁtes is amended to read:

809.105 (11) (a) (intro.) Only a minor er the member of the clergy whe initiated
the-appeal-under this-section;-if any, may initiate a review of an appeal under this

section. The petition for review of an appeal in the supreme court shall contain:
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SECTION 35
J

SECTION 35. 809.105 (11) (a) 3. of the statutes ivs<amended to read:

809.105 (11) (a) 3. The judgmgnt and opinion of the court of appeals, and the
findings of fact, conclusions of law] and final order of the trial court that were
furnished to the court of appeals. The court of appeals shall provide a copy of these

papers to the minor;i

thisseetion;-if-any; her counsell ¢r her guardian ad litem, if any, immediately upén
request. 2

SECTION 36. 809.105 (11) (cm) of the statutes is amended to read:

809.105 (11) (cm) If the supreme court determines that a case reviewed under

this subsection is to be submitted with oral argument, the oral argument shall be

held in chambers or, on motion of the minor through her counsel or-through-the

or on the

_ supreme court’s own motion, by telephone, unless the minor through her counsel or

the-member of the-clergy demands that the oral argument be held in open court.
SEcTION 37. 809.105 (11) (d) of tﬁg statutes is amended to read:

809.105 (11) (d) A judgment or decision by the supreme court under this section

is effective immediately, without transmittal to the trial court, as an order either

- granting or denying the petition. If the supreme court reverses a court of appeals

order affirming a trial court order denying a petition under s. 48.375 (7), the supreme

court shall immediately so notify the minor by personal service on her counsel;ifany;

a certified copy of the order of the supreme court granting the minor’s petition. Ifthe

supreme court affirms the order of the court of appeals, it shall immediately so notify

the minor by her counsel ¢

under-this-seetion;ifany. The clerk of the supreme court shall transmit to the trial
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SEcTION 37

court the judgment, or decision, and opinion of the Jupreme court and the complete
record in the case within 31 days after the date thaj the judgment, or decision, and
opinion of the supreme court are filed. The supreme court shall pay the expense of
service of notice under this subsection.

X

SEcTION 88. 809.105 (11) (e) of the statutes is amended to read:

809.105 (11) (e) Counsel for the minor;if any,-or the-member of the-clergy-who
}mtl&ted-the—appeal—uﬂder—th*s—seeuen,—}f—an* shall immediately, upon notification
under par. (d) that the supreme court has granted or denied the petition, notify the

minor. If the supreme court has granted the petition, counsel for the minor;if any,

hand deliver a certified copy of the order of the supreme court to the person who

intends to perform or induce the abortion. If with reasonable diligence the person

who intends to perform or induce the abortion cannot be located for delivery, then

counsel for the minor-if-any-or-the-member-of the-clergy whe-initiated-the-appeal
under-this-seetion;if any; shall leave a certified copy of the order with the person’s

agent at the person’s principal place of business. If a clinic or medical facility is
specified in the petition as the corporation, limited liability company, partnership br

other unincorporated association that employs the person who intends to perform or

induce the abortion, then counsel for the minor,—iflarny,—elt—the—membekef—the-elepgy
wheﬁﬁmtedthe—appeal—uﬂdeﬁth*sseetmnﬁﬁan% shall hand deliver a certified copy

of the order to an agent of the corporation, limited liability company, partnershipfor
other unincorporated association at its principal place of business. There may be no
service by mail or publication. The person or agent who receives the certified copy
of the order under this paragraph shall place the order in the minor’s medical record.

SECTION 39. 809.105 (13) of the statutes is amended to read:
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809.105 (13) CERTAIN PERSONS BARRED FROM PROCEEDINGS. INO parent, oni%

guardian or legal custodian, if one has been appointed, erfoste

(b); of any minor who has initiated an appeal under this section may attend or

intervene in any proceeding under this section

SECTION 40. 895.037 (3) (a) of the statutes is émended to read:

895.037 (3) (a) A person who intentionally violates s. 48.375 (4)is liable to the
minor on or for whom the abortion was performed or induced and to the minor’s
parent, guardia)rkand legal custodian for damages arising out of the performance or
inducement of the abortion including, but not limited to, damages for personal injury
and emotional and psychological distress.

SECTION 41. Initial applicability.

(1) ABORTIONS PERFORMED OR INDUCED. The treatment of sections 46.24, 48.375
(2) (b) and (fm) and (4) (b) 1., Imjand 3., 69.186 (1) (j} and 895.037 (3) (a) of the
statutes, the renumbering and amendment of section 48.375 (4) (a) 1. of the statutes
and the creation of section 48.375 (4) (a) 1. a., bland c. of the statutes first apply to
abortions performed or induced on the effective date of this subsection. |

(2) WAIVER PETITIONS FILED. The treatmént of sections 48.23 (1) (cm), 48.257 (1)
(h) and (4), 48.27(9), 48.273 (4&§b), 48.375 (2) (¢) and (em), (G)End (7) (a) (intro.) and
4., (b) (intro.), (bm), (d}and (f)'and 809.105 (2), (3) (a) and (d), (5), (8), (8m), (9), (10),

J
(11) (a) (intro.) and 3., (cm), (d)fand (e)fand (13) of the statutes first applies to petitions
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1 filed to initiate a proceeding under section 48.375 (7) of the statutes, as affected by
2 . this act, on the effective date of this subsection.
3 (END)
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11999 SENATE BILL 133

April 28, 1999~ Introduced by Senators WELCH, FITZ¢ERALD, DrzEWIECKI, BRESKE,
SCHULTZ, ROESSLER, ZIEN and FARROW, cosponsgfed by Representatives KEDZIE,
PLALE, HAHN, SERATTI, LADWIG, SUDER, DUFE/SYKORA, RYEA, KesTeELL, HUEBSCH,
URBAN, M. LEHMAY, VRAKAS, ZIEGELBAUEK, GUNDRUM, MONTGOMERY, F. LASEE,
ALBERS, KREIBICH, SSUNDERSON, STASKIANAS, PETROWSKI, HoveN, Nass, WARD,
GOETSCH, PORTER, MEYERHOFER, WALKER, OWENS, GROTHMAN, FREESE, RHOADES,
LeiBHAM, WIECKERT and\{JUNDERTMARK. Referred to Committee on J udiciary
and Consumer Affairs.

1 AN ACT ¢ repeal 48.375/2) (b), 48.375 (N (em), 48.375 (4) (b) 1m. and 48.375 (7

2 (bm); and fo amend 46.24, 48.23 (1) (cm), 2§ 257 (1) (h), 48.257 (4), 48.27 (9),
3 48.273 (4) (b), 46.375 (2) (c), 48.375 (4) (a) 1., 48375 (4) (b) 1., 48.375 (4) (b) 3.,
4 48.375 (8), A43.375 (7) (a) (intro.), 48.375 (7) (a) 4., 48375 (7) (b) (intro.), 48.375
5 (D (@), B.375 (T) (), 69.186 (1) (), 809.105 (2), 809.105 {3 (a), 809.105 (3) (d),
6 809405 (5), 809.105 (8), 809.105 (8m), 809.105 (9), 809.105 (10), 809.105 (11)
7

) (intro.), 809.105 (11) (a) 3., 809.105 (11) (cm), 809.105 (11) () §09.105 (11)
(e), 809.105 (13) and 895.037 (3) (a) of the statutes; relating\to: the

© o

requirement that an unemancipated minor obtain parental or other consent or

- Analysis by the Legislative Reference Bureau

This bill makes various changes to the law that requires an unemancipated
minor to obtain parental or other consent or a judicial waiver of that consent

requirement before she may have an abortion (generally referred to as “the parental
consent” law). :
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- e i
Consent or judicial waiver requirement. 3 ’% E o
Under current law, subject to certain exceptions, Refore an unemancipated z F Nl ‘;\’ |
minor }ay have an abortion, she must have the written conent of one ofher parents; A% A
or of her ghardian or legal custodian, if one has been appointed; or of an adult family }\ 'g
member; orjone of her foster parents or treatment foster parents, if the minor has I s
-been placed in a foster home or a treatment foster home and \the minor’s parent has 4 “E 5.
signed a waiver granting the department of health and fan ily mr%iﬂuﬂt}@ j Ao
department-of human services or social servicesthe foster parent/6r the treatment % 97, 4
foster parent the authority to consent to medical services or treatment on behalf of T* X
the minor; unless the minor obtains a waiver of this requiremjent from the circuit S gz a
court. Current law defines “adult family member” as a grandparent, aunt, uncle, s 0 z
sister)or brother who is at least 25 years of age. Yoo c 2 3
his bill eliminates the authority of an adult Tamily member(t6 consent ko an Te & f,
SNCmATICHStet abortion;yThe bill also yequires the pareht, guardian Jlegal 2 5 0
custodian ~festerparent.or-treatmrentTossegarent who consents to the minor’s 2 % 2\/
abortion to sign and acknowledgq, that is, deflare that he or sHe has signed the 3 "
consent document for the purpose stated in thle consent documen , before a notary S
publi Thebi oQ se_notars—publict4rmrtal (5 e—aCKkNowledenrent ? :
~pdetermine, either from personal knowledge onsatisfactory evidence, that the person g

appearing before the notary public and making the acknowledgment is the person
(g¢) whose signature is on the consent documen t tSyd X
guardiatiylegal custodian fosterparentor-treatment fosterparent o The minor.ans

- The bill also requires the notary pubic t '
hired in taking the acknowledgmenvvﬁ@

Exceptions to consent or judicial waiver requirement.

=t AW
- NG

confidential any information acq
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Under current law, the consent or judicial waiver requirement does not apply
if the person who intends to perform or induce the abortion believes, to the best of
his or her medical judgment based on the facts of the case before him or her, that a

medical emergency exists that complicates the pregnancy s
immediate abortion.

Ve \Q\(aY\M

. 5 Yne
. : o as to require an R rham
This bill provides that the consent or judicial waiver Whogo
requirement does not apply if a medical emergency, as defined in the law requiring /¢. g e
voluntary and informed consent to an abortion (informed consent law), exists. The |\ o Yne
informed consent law defines a “medical emergency” as a condition that, in a
physician’s reasonable medical judgment, so complicates the medical condition of a %'f@*
pregnant woman as to necessitate the immediate abortion of her pregnancy to avert 6 Wewno ¥
her death or for which a 24-hour delay in the performance or inducement of the vented

abortion will create a serious risk of substantial and irreversible impairment of one
or more of the woman’s major bodily functions. '

In addition, under current law, the consent or judicial waiver requirement does
not apply ifa psychiatrist or psychologist states in writing that he or she believes that

the minor is likely to commit suicide rather than seek consent or a Judicial waiver.
This bill eliminates that exception.

W:‘w(\’ “wpon aaXW 3¢ D\“QN“N\QY‘O‘N \bLQutt g, ‘\a\("“‘y V\’\\’>\‘<— V\‘\*\(
16 Y2 pasenX, S\Aara\«w‘.) o \2,&&, CvsXoadron 3% Nme Yasac \ avd Teevacey Yo NoYeo

P Web o Yo AV ¢ vl e e & coe \n¢6aw&\z\\'\ow\&é§x B QFW’\ ‘;‘\\/\SQG\LX \\

>
Lﬁﬂs\'ﬁ?(\v\c._ & onz o s L Ve ~Y\ 6 CaXoom ARV P \7\1 b\'e,\*vx‘h’\(z\r\)(&

A Gagn Q?{
1TWAY Yreo pecnan ap peacves Belace Rz moYary PWobhe 0vdd  meaw e e N J

7

v \Q_Q.V\GL



and W gYead feglaces YroX Whe Vialalee bo ean ML) wadec

QrcCatns Yeam cam YN v\ Nz rrh I \Q\\g,\,u
URe Frge Jc YeaALomeb\e c,éu\e.

o 5 ANY
Sh=\L Nane Rnswen LRB-0505/3

b ‘(\\e. L sg«\* e ywd o ‘wlj&kshyi
SENATE BILL 133

Civil liability for violation of consent or judicial waiver requirement.

Under current law, aj person who intentionally performs or{induces an abortion
on or for a minor withouf prior consent or waiver of the consept requirement by a
court is liable to the mindr and to the minor’s parent, guardianland legal custodian
for damages arising out of the performance or inducement of the abortion. This bill

eliminates the requirement that the violation of the consent or judicial waiver
requirement be intentional

Judicial waiver procedures.

Under current law, a minor who is seeking an abortion, or a member of the
clergy on behalf of the minor, may petition a circuit court for a waiver of the consent
requirement. If the minor files a petition on her own behalf, the minor must be
present at an initial appearance at which the court appoints counsel for the minor

and sets a date for a hearing to determine whether the minor is mature and
well-informed enough to make the abortion decision on her own or wh
performance or inducement of an abortion is in the minor’s be
member of the clergy files a petition on behalf of the minor, the miember of the clergy
may be present at the initial appearance instead of the minorénd the court need not
appoint counsel for the minor or set a date for a hearing on the petition. Instead, the
member of the clergy must file with the petition an affidavit stating that the member
of the clergy has explored with the minor alternative choices for managing the
minor’s pregnancy, including keeping the baby or placing the baby for adoption, and
has discussed with the minor the possibility of obtaining consent for the abortion and
whether or not obtaining that consent would be in the minor’s best interests. The
court may grant the petition, without hearing, based on the member of the clergy’s
affidavit.

This bill eliminates the option of permitting a member of the clergy to file a

petition and affidavit on behalf of the minor. Under the bill, the minor must file her -

own petition and be present at the initial appearance, and the court must appoint
counsel for the minor and hold a hearing on the petition.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The the state of Wisconsin, represented in senate and assembly, d

enact as follo

SEcTION 1. 46.24 of thegtatutes is amended .t

A
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December 20, 2001

Representative Leibham:

Last session the assembly also adopted AA9 to ASA 1 to AB 312, which requires as a
condition for civil liability for the performance of an abortion on a minor without
parental consent a showing that the person performed the abortion under
circumstances in which the person knew or should have known that the parental
consent law was not complied with. This draft includes that requirement. If you do
not want that requirement included in this draft, please advise and the requirement
can be removed on redraft.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.state.wi.us
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2001 BILL

AN ACT t) repeal 48.375 2) (b), 48.375 (2) (em), 48.375 (4) (b) 1m. and 48.375 (7)
- (bm); to renumbér and amend 48.375 (4) (a) 1.; to amend 46.24, 48.23 (1)
l(cm), 48.257 (1) (h), 48.257 (4), 48.27 (9), 48.273 (4) (b), 48.375 (2) (c), 48.375 (4)
(b) 1., 48.375 (4) (b) 3., 48.375 (6), 48.375 (7) (a) (intro.), 48.375 (7) (a) 4.,48.375 -
(75 (b) (intro.), 48.375 (7) (d) 1., 48.375 (7) (d) 1m., 48.8375 (7) (d) 2., 48.375 (7)
(), 69.186 (1) (j), 809.105 (2), 809.105 (3) (a), 809.105 (3) (d), 809.105 (5), 80_9.105

(8), 809.105 (8m), 809.105 (9), 809.105 (10), 809.105 (11) (a) (intro.j, 809.105 (11)

(a) 3., 809.105 (11) (cm), 809.105 (11) (d), 809.105 (11) (e), 809.105 (13) and
895.037 (3) (a); and to create 48.375 (2) (fm), 48.375 (4) (a) 1. a., 48.375 (4) (a)

he statutes; ' elating to: the requirement that
an unemancipated minor obtain parental or other consent or a judicial waiver

of that consent requirement before she may have an abortion.

Analysis by the Legislative Reference Bureau

This bill makes various changes to the law that requlres an unemanc1pated '
minor to obtain parental or other consent or a Jud1c1al waiver of that consent
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consent” law).
Consent or judicial waiver requirement;

Under current law, subject to certain exceptions, before an unemancipated
minor may have an abortion, she must have the written consent of one of her parents;
or of her guardian or legal custodian, if one has been appointed; or of an adult family
member; or of one of her foster parents or treatment foster parents, if the minor has
been placed in a foster home or a treatment foster home and the minor’s parent has
signed a waiver granting the department of health and family services, a county

department of human services or social services, the foster parent, or the treatment
foster parent the authority to consent to medical services or treatment on behalf of
the minor; unless the minor obtains a waiver of this requirement from the circuit
court. Current law defines “adult family member” as a grandparent, aunt uncle,

her who is at least 25 years of age.

ill eliminates the authority of an adult family member, a foster parent

nt foster parent, or a parent who does not have legal custody of an

ipated minor to consent to an abortion for the minor.

The bill also requires the parent, guardian, or legal custodian who consents to
the minor’s abortion to sign and acknowledge the consent document, that is, declare
that he or she has signed the consent document for the purpose stated in the consent
document, before a notary public, who must determine, either from personal -
knowledge or from satisfactory evidence consisting of one or more forms of
identification issued by a governmental agency, that the person appearing before the
notary public and making the acknowledgment is the person whose signature is on
the consent document. In addition, the bill requires the parent, guardian, or legal
custodian to verify upon oath or affirmation before the notary public that he or she
is the parent, guardian, or legal custodian of the minor, and requires the notary
public to determine, either from personal knowledge or from satisfactory evidence
consisting of one or more forms of identification issued by a governmental agency,
that the person appearing before the notary public and making the verification is the
person whose signature is on the statement verified. The bill also requires the notary
public to keep confidential any information acquired in tak:j the acknowledgment

requirement before she may have an abortlolfenerally referred to as the parental

and verification.
Exceptions to consent or judicial waiver requiremen

- Under current law, the consent or judicial waiver requirement does not apply
if the person who intends to perform or induce the abortion believes, to the best of
his or her medical judgment based on the facts of the case before him or her, that a
medical emergency exists that complicates the pregnancy so as to require an
immediate abortion. This bill provides that the consent or judicial waiver
requirement does not apply if a medical emergency, as defined in the law requiring
voluntary and informed consent to an abortion (informed consent law), exists. The
informed consent law defines a “medical emergency” as a condition that, in a
physician’s reasonable medical judgment, so complicates the medical condition of a
pregnant woman as to necessitate the immediate abortion of her pregnancy to avert
her death or for which a 24-hour delay in the performance or inducement of the
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abortion will create a serious risk of substantial and irreversible impairment of one
or more of the woman’s major bodily functions.

In addition, under current law, the consent or judicial waiver requirement does
not apply if a psychiatrist or psychologist states in writing that he or she believes that
the minor is likely to commit suicide rather than seek consent or a judicial waiver.
This bill eliminates that exception. ' ’

Civil liability for violation of consent or judicial waiver requirement.

Under current law, a person who intentionally performs or induces an abortion
on or for a minor without prior consent or waiver of the consent requirement by a
court is liable to the minor and to the minor’s parent, guardian, and legal custodian
for damages arising out of the performance or inducement of the abortion. This bill
eliminates the requirement that the violation of the consent or judicial waiver
requirement be intentional and instead requires that the violation be committed
under circumstances in which the person knew or, in the exercise of reasonable care,
should have known that the consent or judicial waiver requirement was not complied
with. ’ '

Judicial waiver procedure@/

Under current law, a minor who is seeking an abortion, or a member of the
clergy on behalf of the minor, may petition a circuit court for a waiver of the consent
requirement. If the minor files a petition on her own behalf, the minor must be
present at an initial appearance at which the court appoints counsel for the minor
and sets a date for a hearing to determine whether the minor is mature and
well-informed enough to make the abortion decision on her own or whether the
performance or inducement of an abortion is in the minor’s best interests. If a
member of the clergy files a petition on behalf of the minor, the member of the clergy
may be present at the initial appearance instead of the minor, and the court need not
appoint counsel for the minor or set a date for a hearing on the petition. Instead, the
member of the clergy must file with the petition an affidavit stating that the member
of the clergy has explored with the minor alternative choices for managing the
minor’s pregnancy, including keeping the baby or placing the baby for adoption, and
has discussed with the minor the possibility of obtaining consent for the abortion and
whether or not obtaining that consent would be in the minor’s best interests. The
court may grant the petition, without hearing, based on the member of the clergy’s
affidavit.

This bill eliminates the option of permitting a member of the clergy to file a

| petition and affidavit on behalf of the minor. Under the bill, the minor must file her

own petition and be present at the initial appearance, and the court must appoint
counsel for the minor and hold a hearing on the petition.

" For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
 enact as follows:
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- BILL SECTION 1 -
SECTION 1. 46.24 of the statutes is amended to read:
46.24 Assistance to minors concerning parental consent for abortion.
If a minor who is contemplating an abortion requests assistance from a county
department under s. 46.215, 46.22, or 46.23 in seeking the consent of the minor’s

parent, guardian, or legal custodian;-or-in-seeking the-consent-of an-adult family
member;-as-defined in . 48.375(2)(b); for the contemplated abortion or in seeking

a waiver from the circuit‘ court, the county department shall provide assistance,

~ including, if so requested, accompanying the minor as appropriate.

SECTION 2. 48.23 (1) (ecm) of the statutes is amended to réad:

48.23 (1) (cm) Any minor who is subject to the jurisdiction of the circuit court

under s. 48.16 and-who-is-required-to-appearin-court shall be represented by counsel.
| SECTION 3. 48.257 (1) (h) of the statutes is amended to read: |

48.257 (1) (h) If the minor is not represented by counsel, the place where and

the manner in which the minor wishes to be notified of proceedings under s. 48.375

(7’) until appointment of counsel under s. 48.375 (7) (a) 1. Ifthe petitionisfiled by

SECTION 4. 48.257 (4) of the statutes is amended to read:

48.257 (4) The clerk of circuit court shall give a copy of the petition to the minor

SECTION 5. 48.27 (9) of the statutes is amended to read:

48.27 (9) Subsections (1) to (8) do not apply in any proceeding under s. 48.375
(7). For proceedings under .s. 48.375 (7), the circuit court shall providé notice only

to the minor, her counsel, if any;the member of theclergy-who-filed the petitionon
behalf of theminer-if any, and her guardian ad litem, if any. The notice shall contain
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the title and case number of the proceeding, and the nature, location, date, and time
of the hearing or other proceeding. Notice to the minor erto-the-member of the-clergy,
if any; shall be provided as requested under s. 48.257 (1) (h) and, after appointment
of the minor’s counsel, ifany; by her counsel.

SECTION 6. 48.273 (4) (b) of the statutes is amended to read:

48.273 (4) (b) Personal service is required for notice of all proceedings under
s. 48.375 (7 ), except that, if the minor is not represented by counsel, notice to the
minor shall be in the manner and at the place designated by the minor in the petition
under s. 48.257 (1) until appointment of the minor’s counsel,—i#any; under s. 48.375
(7 (a) 1. Notice shall. be served immediately for any proceeding under s. 48.375 (7)
unless the minor waives the immediate notice. If the minor waives the immediate
nptice, the notice shall be served at least 24 hours before the time of the hearing
under s. 48.375 (7) (b) or any other proceeding under s. 48.375 (7). A minor may, in
acknowledging receipt of service of the notice, sign the name “Jane Doe” in lieu of
providing the minor’s full signature. |

SECTION 7. 48.375 (2) (b) of the statutes is repealed.

SECT_ION 8. 48.375 (2) (c) of the statutes is amended to read:

48.375 (2) (¢) “Counselor” means a physician4 including a physician
specializing in psychiatry, a licensed psychologist, as defined in s. 455.01 (4), or an

ordained member of the clergy, as defined in s. 765.002 (1). “Counselor” does not

include any person who is employed by or otherwise affiliated with a reproductive
health care facility, a family planning clinic, or a family planning agency; any person
affiliated with the performance of abortions, except abortions performed to save the
Alife of the mother; or any person who may profit from giving advice to seek an

-

abortion.
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BILL SECTION 9
SECTION 9, 48.375 (2) (em) of the statutes is repealed.
SECTION 10. 48.375 (2) (fm) of the statutes is created to read:
48.375 (2) (fm) “Parent WhO has legal custody of the minor” means a parent who
has the right and responsibility to make major decisions concerning the minor,

whether that right and responsibility are derived from common law, statute, or court

order.

SECTION 11. 48.375 (4) (a) 1. of the statutes is reeﬁrﬁbered 48.375 (4) (a) 1.
(intro.) and amended to read: | | ,

48.375 (4) (a) 1. (intro.) The person or the person’s agent has, either directly
or through a referring physician or his or her agent, received and made part of the -
minor’s medical record, under the requirements of s. 253.1.0, the voluhtary and
informed written consent of the minor and the voluntary and'\vinformedv written
consent of one of her the miﬁor’s parents; who has legal custody of the minor or of the
minor’s guardian or legal custodian, if one has been appointed;-er-ofan-adultfamily

2

to-medieal services or treatment-on behalf of the miner. All of the following shall

govern the provision of consent under this subdivision by the parent, guardian, or

legal custodian of a minor:

SECTION 12. 48.375 (4) (a) 1. a. of the statutes is created to read:
48.375 (4) (a) 1. a. The parent, guardian, or legal custodian shall sign and
acknowledge the consent document before a notary public, who shall determine,

either from personal knowledge or from satisfactory evidence consisting of one or
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more forms of 1dent1ﬁcatlon that the person appearlng before the notary public and .
maklng the acknowledgment is the person whose signature 1s on the consent

document. The parent, guardlan, or legal custodian shall also verify upon oath or

- affirmation before the notar'y public that he or she is the parent, guardian, or legal

custodlan of the minor, and the notary public shall determine, either from personal
knowledge or from satisfactory evidence consisting of one or more forms of
1dent1ﬁcat10n, that the person appearing before the notary public and making the
verification is the person WhoSe true signature Iis on the statement verified. The

person signing the consent document and verification upon oath or affirmation shall

- provide the consent document and verification to the person who intends to perfoi'm

or induce the abortion or the person’s agent, Wh'o ehall place the consent document
and verification in the minor’s. medical record.

SEcTION 18. -48.375 (4) (a) 1. b. oi‘ the statutes is created to read:

48.375 (4) (&) 1. b. For purposes of subd. 1. a., a form of identification constitutes

satisfactory evidence of a person’s identity if it contains the name, address,

signature, and photograph of the person identified and if it has been issued by a

federal, state, local, or foreign governmental agency. Forms of identification that
constitute satisfactory evidence of a person’s identity, when they contain the name,
addfess, signature, and photograph of the person identified, include a valid
operator’s license issued under ch. 343 or under the laws of any other state, ‘an
identification card issued under s. 343.50, a military identification c'ard, a valid’
passport, an alien registration card, or any other identiﬁcation document issued by
a federal, state, local, or foreign goilernmental agency.

SECTION 14. 48.375 (4) (a) 1. c. of the statutes is created to read:
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BILL - SECTION 14
48.375 (4) (a) 1. c. A notary public who takes an acknowledgement and a
verification upon oath or affirmation under subd. 1. a. shall keep confidential any
information acquired in teking the acknowledgement and verification. Any person
who under oath or affirmation makes a statement under subd. 1. a. that the person
does not believe is true is subject to prosecution for a violation of s. 946.32.
SECTION 15. 48.375 (4) (b) 1. of the statutes is amended to read:
48.375 (4) (b) 1.

SECTION 16. 48.375 (4) (b) 1m. of the statutes is repealed.

SEcTION 17, 48.375 (4) (b) 3. of the statutes is amended to read:
48.375 (4) (b) 3. The minor provides the person who intends to perform or

induce the abortion with a written statement, signed and dated by the minor, that -

a parent who has legal custody of the minor, or the minor’s guardian or legal

custodian, if one has been appointed, er—&n—&elu%—ﬁa—m&lfkmembe%eﬁ-t-he—mmer,—em

has
inflicted abuse on the minor. The person who intends to perform or induce the
abortion shall place the statement in the minor’s medical record. The persen who
intends to berform or induce the abortion shall report the abuse as required under
s. 48.981 (2).

SECTION 18. 48.375 (6) of the statutes is amended to read:
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48.375 (6) RIGHT TO PETITION COURT FOR WAIVER. Any pregnant minor who i_s |
seeking an abortion in this stateraﬂd—aﬂyLmembemﬂtheeleygyemmmmﬁs-behalg
may file a petition specified under s. 48.257 with ény court for a waiver of the
parental consent requirement under sub. (4) (a) 1.

SECTION 19. 48.375 (7) (a) (intro.) of the statutes is amended to read:

48.375 (7) (a) Receibt of petition; initial appearance. (intro.) On the datethat
da}: on which a petition under s; 48.257 is filed; or, if it is impossible to do so on that

day, on the next calendar day, the court shall hold an initial appearance in chambers

at which theb minor e

minor-if any, is present and shall do all of the folloﬁing: |

SECTION 20. 48.375 (7) (a) 4. of the statutes is amended to read:

- 48.375(7) (a) 4. Notify the minor, the minor’s counsel, if any, the memberof the
clergy who filed the petition on behalf of the mineor-if any, and the minor’s guardian
ad litem, if any, of the time, date, and place of the hearing, |

SECTION 21. 48.375 (7) (b) (intro.) of the statutes is amended to read:

48.375 (7) (b) Hearing; evidence. (intro.) The court shall hold a confidential
hearing on -a- the petition that%—ﬁled—bsLa—nﬂnexz The hearing shall be held in
chambers, unless a public fact~finding hearing is demanded by the minor through
her counsel. At the hearing, the court shall consider the report of the guardian ad
litem, if any, and hear evidence relating to all of the following: |

SECTION 22, 48.37 5 (7) (bm) of the statutes is repealed.

SEcTION 23. 48.375 (7) (d) 1. of the statutes is amended to read:

48.375(7) (d) 1. The court shall make the determination under par. (c) and issue

an order within 3 calendar days after the initial appearance unless the minor and
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BILL ' : : SECTION 23
if any; consent to an extension of the time period. The order shall be effective
immediately. The court shall prepare and file with the clerk of court findings of fact,
conclusions of law, and a final order granting or denying the petition within 24 hours
after making the determination and order. If the court grants the petition, the court
shall immediateiy so notify the minor by personal service on her counsel;-or-the

of a certified

copy of the court’s order granting the petition. If the court denies the petition, the

court shall immediately so notify the minor by personal service on her counsel,-or the

of a copy

of the court’s order denying the petition and shall also notify the minor by her

any; that she has a right to initiate an appeal under s. 809.105. |

SECTION 24. 48.375 (7) (d) 1m. of the statutes, as affected by 2001 Wisconsin
Act 16, is amended to read: |

48.375 (7) (d) 1m. Except as provided under s. 48.315 (1) (b), (c), (f), and (h) if

the court fails to comply with the time limits specified under subd. 1. without the

prior consent of the minor and the minor’s counsel, ifany-or the member-of the clergy
whofiled-the-petition-on-behalf of the miner if any; the minor and the minor’s counsel,
if any; or the member of the clorgy, if any, shall select a temporary reserve judge, as

defined in s. 753.075 (1) (b), to make the determination under par. (c) and issue an
order granting or denying the petition, and the chief judge of the judicial
administrative district in which the court is located shall assign the temporary
reserve judge selected by the minor and the minor’s counéel,—ﬁan—y,—e#—the—membep
of the-clergy-if any; to make the determination and issue the order. A témpo‘rary

reserve judge assigned under this subdivision to make a determination under par.
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(c) and issue an order granting or denying a petition shall make the determination
and issue the order within 2 calendar days after the assignment, unless the minor

and her counsel-i

of the-minor-ifany; consent to an extension of that time period. The order shall be
effective immediately. The court shall prepare and file with the clerk of court |
findings of fact, conclusions of law, and a final order granting or denying the petition,
and shall nbotify the minor of the court’s order, as provided under subd. 1.

SECTION 25. 48.375 (7) (d) 2. of the statutes is amended to read:

48.375 (7) (d) 2. Counsel for the minorreHhe—melﬂbepef—tk}e-elergy—whe-ﬁled

the petition-on-behalf of the-miner if any; shall immediately, upon notification under
subd. 1. or 1m. that the court has granted or denied the petition, notify the minor,
If the court has granted the petition, counsel for the minor;-or-the member of the
clergy who filed the petition-on-behalf of the-minorif any, shall hand deliver a
certified copy of the court ofder to the person who intends to perform or induce the
abortion. If with reasonable diligence the person who intends to perform or induce |

the abortion cannot be located for delivery, then counsel for the minor, er the- member

ny; shall leave a certified
copy of the order with the person’s agent at the person’s principgl place of business.
If a clinic or medical facility is specified ip the petition as the corporation, limited
liability company, partnérship,\ or other unincorporated association that employs the

person who intends to perform or induce the abortion, then counsel for the minor,er B

hand deliver a certified copy of the order to an agent of the corporation, limited

liability company, partnership, or other unincorporated association at its principal

place of business. There may be no service by mail or publication. The person or
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BILL | - SECTION 25
agent who receives the certified copy of the order under this subdivision shall place
the copy in the minor’s medical record.

SECTION 26. 48.375 (7) (f) of the statutes is amended to read:

48.375 (7) (O Certain persons barred from proceedings. No parent, or guardian
or legal custodian, if one has been appointed, elLfester—papep:t—er—tPeam;em—festep

any minor who is seeking a court determination under this subsectlon may attend, -
intervene, or give evidence in any proceeding under this subsectlon

SECTION 27. 69.186 (1) (j) of the statutes is amended to read:

69.186 (1) (j) If the patient is a minor, whether consent was pr‘ovided undér S.
48.875 (4) (a) 1. for the abortion and, if so, the relationship of the individual providing

consent to the minor; or, if consent under s. 48.375 (4) (a) 1. was not provided, on

which of the bases under s. 48.375 (4) (a) 2. or (b) 1., 1g., 1m 2., or 8. the abortion

was performed. |

SECTION 28. 809.105 (2) of the statutes is amended to read:

809.105 (2) INITIATING AN APPEAL. Only a minor may initiate an appeal under
this section. The minor shall initiate the appeal by filing;erbya-memberof theclergy
filingon-the-miner’s behalf; a notice of appeal with the clerk of the trial court in which
the order appealed from was entered and shall spemfy in the notice of appeal the
order appealed from. At the same time, the mlnore%member—ef—the-elepgz shall notify
the court of appeals of the filing of the appeal by sending a copy of the notlce of appeal
to the clerk of the court of appeals. The clerk of the trial court shall assist the minor
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er—membepef—theelergy in sendlng a copy of the notice of appeal to the clerk of the -

~ court of appeals The mlnor may use the name “Jane Doe” instead of her name on

~ the notice of appeal and all other papers filed W1th the court of appeals.

~ SECTION 29. 809.105 (3) (a) of the statutes is amended to read:

809.105 (3) (a) Fee No fee for ﬁhng an appeal in the court of appeals under thls v

section may be requlred of a minor eeeﬂa—membepeﬁthe—elergy—vme-ﬁles-an—appeal

lor thi ion_on behalf of 1 inor.
SECTION 30. 809.105 (3) (d) of the statutes is amended to read: _
809.105 3) ('d) Statement on transcript A'minorer—mem}aer—ef—trheeleatzg?,Z may -

not be requlred to ﬁle a statement on transcript in an appeal under this section. .

SEC’I‘ION 31. 809.105 (5) of the statutes is amended to read:
| _809.105 (5) TRANSCRIPT OF REPORTER'S NOTES. At the time that a minor er
member-ofthe-clergy files a notice of appeal, the minor er—member—ef—the—elefgy shall
make arrangements with the reporter for the preparation of a transcript of the .
reporteri"sbnotes of the proceedings under s. 48.375 (7). The reporter shall file the
transcript with the trial court within 2 calendar days after the notice of appeal_is
filed. The county of the court that held the proceeding under s. 48.375 (7) shall pay
the expense of transcript pre_paration under this subsection.

SECTION 32. 809.105 (8) of the statutes is amended to read: |

809.105 (8) ASSIGNMENT AND ADVANCEMENT OF CASES. The court of appeals shall
take cases appealed under this section in an order that ensures that a judgment is
made within 4 calendar days after the appeal has been filed in the court of appeals.
The time limit under this subsection may be extended with the consent ef the Ininor

and her counsel.4
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'BILL SECTION 33
SEcTION 33. 809.105 (8m) of the statutes is amended to read:

© 809.105 (8m) ORAL ARGUMENT. If the court of appeals determines that a case

appealed under this section is to be submitted with oral argument, the oral argument

shall be held in chambers or, on motion of the minor through her counsel er-through

or on the

court of appeals’ own motion, by telephone, unless the minor through her counsel e
the-member-of the-clergy demands that the oral argument be held in open court.

SECTION 34. 809.105 (9) of the statutes is aménded to read:

809.105 (9) Costs. The court of appeals may not assess costs against a minor
er—member—ef—bhe—elex:gy in an appeal under this section.

SECTION 35. 809.105 (10) of the statutes is amended to read:

809.105 (10) REMITTITUR. (a) A judgment by the court of appeals under this
section is effective immediately, without transmittal to the trial court, as an ofder
either granting or denying }the petition. If the court of appeals reverses a trial court

order denying a petition under s. 48.375 (7), the court of appeals shall immediately

so notify the minor by personal service on her counsel e%%he—member—ef—th&eletzgy
whe%&t}ated—the—appewa}nder—th&s—seenenﬁﬁan% of a certified copy of the order of
the court of appeals granting the minor’s petition. If the court of appeals affirms the
trial court order, it shall immediately so notify the minor by personal service on her

counsel

any; of a copy of the order of the court of appeals denying the petition and shall also

notify the minor by her counsel e%%heaaembe%eﬁ&&e—eleygy—whemmd-the-appeal
&Hd%%&%etﬁx—en—beh&lﬂeﬂthe—mmer—yﬂm&y that she may, under sub. (11), file

a petition for review with the supreme court under s. 809.62. The court of appeals

shall pay the expenses of service of notice under this subsection. The clerk of the
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court of appeals shall transmit to the trial court the judgment and opinion of the court
of appeals and the record in the case filed under sub. (4); within 31 days after the date
that on which the judgment and opinion of the court of appeals are filed. If a petition
for review is filed under sub. (11), the transmittal shall be made within 31 days after
the dafe that on which the supreme court rules on the petition for review.

(b) Counsel for the minorifany,orthe- member of the clergy whoinitiated the
appealunderthissection;ifany, shall immediately, upon notification under par. (a)
that the court of appeals has granted or denied the petition, notify the minor. If the
court of appeals has granted the petition, counsel for the m1nor—4£—any—e;=—the-membep
eﬂthe—elepgswhe—ﬂrm&ted—the—appem}nder—thbs—seeﬂe{%anyh shall hand deliver
a certified copy of the order Qf the court of appeals to the person who intends to

perform or induce the abortion. If with reasonable diligence the person who intends

to perform or induce the abortion cannot be located for delivery, then counsel for the

if any; shall leave a certified copy of the order with the person’s agent at the person’s |
principal place of business. If a clinic or medical facility is specified in the petitibn
as the corporation, limited liability company, partnership, or other unincorporated
association that employs the person who intends to perform or induce the abortion,‘
then counsel for the minor-if any,or the membor of the clergy who initiated the
appeal—uadeptlﬂ&seet}en,—}f—an% shall hand deliver a certified copy of the order to an
agent of the corporation, limited liability éompany, partners'hipa or other
unincorporated asso’civation at its principal place of business. There may be no
service by mail or publication. The person or agent who receives fhe certified copy |
of the order under this paragraph shall place the copy in thé minor’s medical record.

SEcTION 36. 809.105 (11) (a)‘(intro.) of the statutes is amended to read:
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]-'T'.ILL | | | - SECTION 36
809.105 (11) (a) (intro.) Only aminore%—membe%eﬁt&r&ele#gﬁhe&;ﬁtiated |
the-appeal under this section, if any, may initiate a review of an appeal under this

section. The petition for review of an appeal in the supreme court shall contain:
SECTION 37. 809.105 (11) (a) 3. of the statutes is amended to read:
809.105 (11) (a) 3. The judgment and opinion of the court of appeals, and the

findings of fact, conclusions of law, and final order of the trial court that were

furnished to the court of appeals. The court of appeals shall provide a copy of these

papers to the minor,i

this-section;if-any, her counsel, or her guardian ad litem, if any, immediately upon

request. B
SECTION 38. 809.105 (11) (cm) of the statutes is amended to read:
| 809.105 (11) (cm) If the supreme court determines that a case re\}iewed ‘under
this vsubsectio‘n is to be submitted With oral argument, the dral argument shall be
held in> chambers or, on motion of the minor through her counsel er-through-the

or on the

supreme court’s own motion, by telephone, unless the minor through her counéel ef
the—member—eﬂtheelepgy demands that the oral argument be held in open court.
SECTION 39. 809.105 (11) (d) of the statutes is amended to read:
809.105 (11) (d) A judgment or decision by the supreme court ﬁnder this section

is effective immediately, without transmittal to the trial court, as an order either

granting or denying the petition. If the supreme court reverses a court ‘of appeals

order affirming a trial court order denying a petition under s. 48.375 (7), t,heistipreme-

court shall immediately so.notify the minor by personal service on her counsel-ifany;

a certified copy of the order of the supreme court granting the minor’s petition.. If the
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supreme court affirms the order of the court of appeals, it shall immediately so notify

the minor by her counsel ¢

under this seetion;if any. The clerk of the supreme court shall transmit to the trial

court the judgment, or decision, and opinion of the supreme court and the compléte _
record in the case within 31 days after the date that on which the judgment, or
decision, and opinion of the supreme court are filed. The supreme court shall pay the
expense of service of notice under this subsection. |

SECTION 40. 809.105 (11) (e) of the statutes is amended to read:

809.105 (11) (e) Counsel for the minor,if any,orthe member of the cleray who
}H}tlated—the—appeal—kméer—tlﬂs—seenen,—ﬁlanﬁ shall immediately, upon notiﬁcatidn

under par. (d) that the supreme court has granted or denied the petition, notify the

minor. If the supreme court has granted the petition, counsel for the minory-if any;

or-the member-of the elorgy who initiated the appeal under this seetion. if any; shall
hand deliver a certiﬁed copy of the order of the supreme court t>0‘ the person Who
intehds to perform or induce the abortion. If with reasonable diligence the person
who intends to perform or induce the abortion éannot be located for delivery, then
counsel for the minor;+i

&nder—tlﬁ&s—seet-}en—}flan-y- shall leave a certified copy of the order with the person’s

agent at the person’s pr1nc1pa1 place of business. If a clinic or medical famhty is

spec1ﬁed in the petition as the corporatlon limited 11ab111ty company, partnershlp;

or other unincorporated association that employs the person who intends to perform

or induce the abortion, then counsel for the mlnor—}ﬂaﬂy,—er—the—mem-bepéﬁtheele;gy
Whe%mated—th&appeal—umdepth}s-seenem—}ﬂaﬂy shall hand deliver a certified copy

of the order to an agent of the corporation, limited liability company, partnership, or

other unincorporated association at its principal place of business. There may be no
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- 'service by mail or publication. The person or agent who receives the certified copy

of the order under-this paragraph shall place the order in the minor’s medical record.

SECTION_ 41. 809.105 (13) of the statutes is amended to read:

809.105 (13) CERTAIN PERSONS BARRED FROM PROCEEDINGS. No pareht, br_

guardian or legal custodiah, if one h‘as‘ been appointed, e%fbstek—parent-er—trea!emeat

(); of any minor who has initiated an appeal under this section may attend or

intervene in any proceeding under this section.
SECTION 42. 895.037 (3) (a) of the statutes is amended to read:

- 895.037 (3) (a) A person who intentionally violates s. 48.875 (4) under

circumstances in which the person knew or, in the exercise of reasonable care, should

' have known that the requirements of that subsection have not been complied with

~ is liable to the minor on or for whom the abortion was performebd or induced and to

the minor’s parent, guardian, and legal custodian for damages arising out of the

- performance or inducement of the abortion including, but not limited to, damages for

personal injury and emotional and psychological distress.

SECTION 43. Initial applicability.

(1) ABORTIONS PERFORMED OR INDUCED. The treatment of sections 46.24, 48.375
(2) (b) and (fm) and (4) (b) i.,‘lm., and 3., 69.186 (1) (j), and 895.037 (3) (a) of the

statutes, the renumbering and amendment of section 48.375 (4) (a) 1. of the statutes




© oo._.q.os @_p‘w w»-A

o TN

2001 - 2002 Legislature ~ -19- SR e S
BILL ~ | ‘ SECTION 43

: 4., (b) (intro.} (bm), (d), and (f), énd 809.105 (2), (3) (a) and (d), (5), (8), (8m), (9), (10),

(11) (a) (intro.) and 3., (cm), (d), and (e), and (13) of the statutes first applies to
petitions filed to initiate a proceeding under section 48.875 (7) of the statutes, as |
affected by this act, on the effective date of this subsection.

'(END)
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SEcTION 1. 48.375 (7) (b) 2m. of the statutes is created to read:

LRB-4006/1
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SECTION 1

48.375 (7) (b) 2m. The nature of the relationship between the minor and her

parénts.

S

applicability:
(1) EVIDENCE AT JUDICIAL WAIVER OF PARENTAL CONSENT HE

applies to a petition to initiate

ubsection. -

as affected by this act n the effective date

1s act first

er section 48.375 (7) of the statutes,
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or-theeirettit-court-w ottt s heaript—2 B\the co rtmusthearev1dence
relatmg to the emotional development maturity, mtellect and understanding of the
minor and the understanding of the minor about the nature 0 , possible consequences
of, and alternatlves to the 1ntended abortlon Afterthe

: best-d A ThlS bill requlres the
/bm:q;t’court in add1t10n to hearmg the ev1dence that the court must hear under
current law, to hear evidence relating to the nature of the relationship between the
minor and her parentv

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:




State of Wisconsin

LEGISLATIVE REFERENCE BUREAU
100 NORTH HAMILTON STREET

5TH FLOOR
Chigr MR MADISON, Wi 53701-2037 [EGALPAX ' (d00) 204-o040
January 17, 2002
‘MEMORANDUM
To: Representative Leibham
From: Gordon M. Malaise, Senior Legislative Attorney
Re: LRB-4269/2 Parental consent for a minor’s abortion

The attached draft was prepared at your request. Please review it carefully to ensure that it is
accurate and satisfies your intent. If it does and you would like it jacketed for introduction,
please indicate below for which house you would like the draft jacketed and return this
memorandum to our office. If you have any questions about jacketing, please call our program
assistants at 266-3561. Please allow one day for jacketing.

X JACKET FOR ASSEMBLY JACKET FOR SENATE

If you have any questions concerning the attached draft, or would like to have it redrafted,
please contact me at (608) 266-9738 or at the address indicated at the top of this memorandum.

If the last paragraph of the analysis states that a fiscal estimate will be prepared, the LRB will
request that it be prepared after the draft is introduced. You may obtain a fiscal estimate on the
attached draft before it is introduced by calling our program assistants at 266-3561. Please note
that if you have previously requested that a fiscal estimate be prepared on an earlier version of
this draft, you will need to call our program assistants in order to obtain a fiscal estimate on this
version before it is introduced.

Please call our program assistants at 266-3561 if you have any questions regarding this
memorandum.
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5. The North Carolina law requires a candidate for local office who brings an action
for damages for violation of the television or radio disclosure requirements to file a
notice of complaint with the local board of elections. Unlike North Carolina, Wisconsin

candidates to file the notice with the county clerk or board of election commissioners
and to publish a notice of complaint in a newspaper of general circulation within the
candidate’s jurisdiction or district. See proposed s. 11.59 (1). Please let us know if these
requirements are inconsistent with your intent.

6. Under the North Carolina law, a plaintiff in an action for damages must send a copy
of a particular notice to a specified governmental official “within 5 days after the notice
is returned to the possession of the plaintiff.” It is unclear what this provision means.

O\L’I‘his bill instead requires the copy to be sent within 5 days after the return receipt is

D\

o

provided to the plaintiff. See proposed s. 11.59 (2). Please review this provision and
let us know if you desire any changes. :

7. The definition of “print media” under this draft includes “billboards” and “outdoor
advertising facilities.” See proposed s. 11.01 (17). It is unclear what outdoor

c/advertising facilities are, although they may be the same as billboards. We have

removed “outdoor advertising facilities” from the definition. Also, the definition of
“print media” does not specifically include sample ballots, however, even though
sample ballots in some cases are regulated as campaign advertisements under current

law. Please let us know if you would like to make any change to the definition of “print
media.”

8. The North Carolina law provides that, with the exception of misrepresentation,
certain information required to be disclosed in television or radio advertisements
cannot be used as the basis for a criminal prosecution. This language is likely designed
to eliminate the chilling effect that potential criminal penalties may have on
campaign-related speech. However, this language is extremely broad and could
potentially affect even a prosecution for disorderly conduct. This draft, instead,
exempts these disclosure requirements from the criminal penalties provided under s.

11.61 (1) (c), stats. Please let us know if you prefer the North Carolina language
instead.

9. North Carolina’s s. 163.278.39 creates a Class I misdemeanor for misrepresentation
of information disclosed in certain communications. We did not incorporate this

O\(_, provision because: a) it does not require any proof of criminal intent, which is generally

N

required in a criminal statute; and b) there is an existing misdemeanor provided in s.
11.61 (1) (c), stats., that will automatically apply to intentional violations of all
provisions of the requirements and prohibitions in this draft, except the radio and
television advertisement disclosure requirements, violation of which this draft
specifically exempts from the misdemeanor penalty (North Carolina provides that
compliance with these requirements cannot be used as a basis for establishing criminal
liability). Please let us know if this treatment is not in accord with your intent.

10. Several other ;;rovisions of current law are not incorporated into this draft and,
thus, would be eliminated if this draft becomes law. Please review s. 11.30 (2) (d), (e),
(g), (hm), and (i), stats., and let us know if you would like to preserve any of these
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provisions. Also, please note that current law, with certain exceptions, requires
disclosure with every communication that is paid for by or through a contribution,
disbursement, or incurred obligation. This draft only applies if the communications
are made in print media [as defined in proposed s. 11.01 (17)] or on television or radio.
In this way, the draft is narrower in scope than the current disclosure law under s. 11.30
(2), stats. Please let us know if the scope of this draft is inconsistent with your intent.

11. This draft also raises three constitutional issues. First, by requiring certain
persons to affirmatively state in their advertisements their position for or against a
particular candidate or question presented at a referendum, the draft may compel
speech in violation of the First Amendment: See North Carolina Right to Life v. Leake,
108 F. Supp. 2d 498 (E.D.N.C. 2000) (enjoining enforcement of a similar provision in
North Carolina law). While compelled sponsorship disclosures are likely
constitutional, see FEC v. Public Citizen, Inc., 2001 U.S. App. LEXIS 21692 (11th Cir.)
and Kentucky Right to Life, Inc. v. Terry, 108 F.3d 637, 648 (6th Cir. 1997), cert. denied,
118 8. Ct. 162 (1997), the courts may be less willing to uphold a requirement-~that a
person voice a particular opinion. However, please note that currently there is no court
decision on this issue that is binding in Wisconsin. It is possible that, if presented with
the issue, a court with jurisdiction over Wisconsin would uphold a requirement of this
type.

Second, like our current disclosure law, this draft requires disclosures to be made in
certain communications relating to referenda. Although the U.S. Supreme Court has
not addressed the issue, at least one federal district court has held that disclosure
requirements that apply to communications relating to referenda are invalid under the

First Amendment. See Yes for life Political Action Committee v. Webster, 84 F. Supp.
2d 150 (D. ME 2000).

Finally, please note that many requirements under this draft are not uniform and, as
a result, the requirements may violate the Equal Protection Clause. For example, the
content of the televised disclosures required under this draft is not uniform. Compare
proposed s. 11.30 (2m) (d) 5. to proposed s. 11.30 (2m) (d) 1. to 4. Also, the full-screen
picture requirement under proposed s. 11.30 (2m) (d) 6. does not apply to persons
required to disclose information under proposed s. 11.30 (2m) (d) 5. Furthermore, the
content of the required radio disclosures is not uniform as compared with the content
of the televised disclosure statements. Compare proposed s. 11.30 (2m) (d) 1. to 5. with
proposed s. 11.30 (2m) (e) 1. to 5. It is unclear what the rational basis is for these
differing treatments. If there is no rational basis, then these differing treatments
would be susceptible to challenge under the Equal Protection Clause. You may want
to treat these disclosures uniformly, except where it is rational to do otherwise (for

example, it would be rational to specify image size in the context of televised disclosure
statements but not radio disclosure statements).

)\> e bt fre G A IS5
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Please feel free to contact us if you would like to discuss any of these items.

Robert J. Marchant
Legislative Attorney
Phone: (608) 261-4454
E-mail: robert.marchant@legis.state.wi.us

Jeffery T. Kuesel -
Managing Attorney
Phone: (608) 266—-6778
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(17), 1180 (2m) and 11.59 of the statutes; relating to: disclosures required in

certain campaign advertisements.

Analysis by the .Legislative Reference Bureau

CURRENT LAW

Current law contains several disclosure requirements with regard to
advertisements and similar communications relating to campaigns for state or local
office. For example, with certain exceptions, current law requires every printed
advertisement, billboard, handbill, sample ballot, television or radio advertisement,
or other communication that is paid for through a campaign contribution,
disbursement (expenditure), or obligation to make a campaign contribution or
disbursement to include a statement disclosing the source of the communication.
Generally, current law requires this statement to include the words “Paid for by,”
followed by the name of the committee, group, or individual who pays for or
reimburses the cost of the communication. If the communication is by a personal
campaign committee, this statement may identify that committee or any of its bona
fide subcommittees. If the communication is a solicitation on behalf of more than one
candidate for a lawful joint fund-raising effort, this statement may indicate that a
joint fund-raising effort is being conducted on behalf of the named candidates rather
than indicate the names of the candidates or personal campaign committees
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assuming responsibility for the communication. The statement need not be included
at all if the communication is made by a person that is not primarily organized for
political purposes, unless the communication constitutes an independent
expenditure (generally, an expenditure made without cooperation or consultation
with a candidate or candidate’s personal campaign committee and made for the
purpose of expressly advocating the election or defeat of a clearly identified
candidate). If the communication is made by a person who has filed an oath
indicating an intent to make independent expenditures, the communication must
also include the words “Not authorized by any candidate or candidate’s agent or
committee.”

Current law contains several exceptions to these disclosure requirements. The
requirements do not apply to the preparation and transmittal of personal
correspondence; the production, wearing, or display of a single personal item which
is not reproduced or manufactured for distribution to more than one individual; or
communications printed on small items on which the disclosure information cannot
be conveniently printed. In addition, the requirements do not apply to certain
election—related, nonadvertising material included in an organization’s newsletter,
if the newsletter is distributed only to members of the organization.

Current law also prohibits a person from publishing or disseminating a
communication that does not comply with these disclosure requirements. However,
this prohibition does not apply to a communications medium that relies in good faith
on the reasonable representations of a person who places an advertisement with the
medium as to the applicability of these requirements to the person.

Currently, a person who violates these disclosure requirements or the
prohibition on publication or dissemination is subject to a forfeiture (civil penalty)
of up to $500 per violation. In addition, depending upon the amount or value of the
violation, if the violation is intentional, the person is subject to a fine of up to $10,000
or imprisonment for up to four years and six months, or both, or a fine of up to $1,000
or imprisonment of up to six months, or both.

CHANGES TO CURRENT LAW

Generally

This bill repeals these disclosure requirements and the prohibition on
publication or dissemination and creates a new system of disclosure requirements
applicable to elections for state or local office. The disclosure requirements under the
bill apply to any person who purchases or incurs an obligation for an advertisement.
Generally, an “advertisement” under this bill is a communication in a billboard, card,
newspaper, newspaper insert, magazine, mailing with more than 500 pieces,
pamphlet, flier, or periodical or on television or radio, if the communication
constitutes a campaign contribution or disbursement. However, among other things,
the bill does not apply to certain communications that do not expressly advocate the
election or defeat of a clearly identified candidate or the adoption or rejection of a
question at a referendum (commonly referred to as “issue ads”). The bill creates
general disclosure requirements and additional disclosure requirements applicable
to television or radio advertisements. In addition, the bill prohibits any person from
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misrepresenting in an advertisement the Sponsorship or authorization of the
advertisement.

The general disclosure requirements under the bill prohibit a person from

‘purchasing or incurring an obligation for an advertisement unless: a) the

advertisement includes the statement “Paid for by .... [name of each purchaser]”; b)
if the advertisement supports or opposes the nomination or election of one or more
clearly identified candidates, the person states in the advertisement its position for
or against the candidate or candidates; c) if the advertisement supports or opposes
a question presented at a referendum, the person states in the advertisement its
position for or against the question; d) if the advertisement is in the print media and
supports or opposes the nomination or election of one or more clearly identified
candidates, the person states whether or not the advertisement is authorized by a
candidate, except that this requirement does not apply if the person purchasing the
advertisement is the candidate whom the advertisement supports or that candidate’s
personal campaign committee; and e) if the advertisement is in the print media and
identifies a candidate whom the person is opposing, the person discloses in the
advertisement the name of any candidate whom the advertisement is intended to
benefit, except that this requirement applies only if the person coordinates or
consults with regard to the advertisement, or with regard to the disbursement for the
advertisement, with the candidate who is intended to benefit.

The bill establishes certain requirements with regard to the manner in which
these general disclosure requirements may be satisfied. In a print media
advertisement, the height of all of the disclosure statements must constitute at least
5% of the height of the printed space of the advertisement, except that the type may

- not be less than 12 points in size. If a single advertisement consists of multiple pages,

folds, or faces, the disclosure statements apply only to one page, fold, or face of the
advertisement. In a television advertisement, a written disclosure statement must
be made with letters equal to or greater than 4% of the vertical picture height. In

a radio advertisement, the disclosure statements must last at least a total of three
seconds.

Additional disclosure requirements applicable to televisio@ N éz

The bill requires a person who purchases or incurs an obligation for a television
advertisement that supports or opposes the nomination or election of one or more
clearly identified candidates to make certain additional disclosures. If the
advertisement is obtained by a candidate or a candidate’s personal campaign
committee and mentions the name of, shows the picture of, transmits the voice of, or
otherwise refers to an opposing candidate, the advertisement must include a
statement spoken by the candidate containing at least the following: “I am (or “This
is”) .... [name of candidate], candidate for .... [name of office], and I (or “my campaign
committee”) sponsored this advertisement.” If the advertisement is obtained by a
political party, the advertisement must include a statement spoken by the
chairperson, executive director, or treasurer of the political party containing at least
the following: “The ... [name of political party] sponsored this advertisement
[opposing or supporting] .... [name of candidate] for .... [name of office].” If the
advertisement is obtained by a committee other than a political party or legislative
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campaign committee, the advertisement mjust include a statement spoken by the

chief executive officer or treasurer of the cothmittee containing at least the following:

- “The ... [name of committee], a political action committee, sponsored this
advertisement [opposing or supporting] ... [name of candidate] for .... [name of
office].” If the advertisement is obtained ﬂy an individual, the advertisement must
include a statement spoken by the individual containing at least the following: “I am

... [individual’s name], and I sponsored this advertisement [opposing or supporting]

... [name of candidate] for .... [name of office].” If thé advertisement is obtained by

any other person, the advertisement shal] include a statement spoken by the chief
/__\\éxecutive or principal decision maker of the person containing at least the following:

<

) 04\({035
S
e

I
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Hor N....[Name of person] sponsored this advertisement{” If an advertisement requiring
el &/yil ofie of these additional disclosures is obtained by = iti Y, Sndivg
2 ? Vad
i? W . ~ - . P . L . . e . ., h g(\
e comnuttee-ethe AT~ _political Pa Or-16g1s the
Wﬁ\b . ‘S 0 . . . * . .

¢ al-party: pitte ent as gy
either supportin opposing omination or election of one or more clea%
identified candidates. Jeleyised )

The bill establighes certaifi requirements with regard to the manner in which
additional disclosure requirements may be satisfied. A full-screen picture
containing the 'individual making the required statement must be featured
throughout the duration of any statement of a candidate, personal campaign
committee, political party, individual, or committee other than a political party or
legislative campaign committee. The picture may not contain any printed material
other than any visual disclosure statement required by law. In addition, the image
of the individual must occupy at least 50% of the vertical picture height and nothing
may block the view of the individual’s face. If the advertisement is more than five

minutes long, the statement must be made at the beginning and at the end of the

advertisement. T

itional disclosure fequirements applicable to radio

ill requires a person who purchases or incurs an olligation for a radio
advertisement-that supports or opposes the nomination or

ined by a candidate or a candidate’s personal campaign
committee and mentions the name of, transmits the voice of, or otherwise refers to

e a statement spoken by the
candidate containing at least t (or “This is”) .... [name of

candidate], candidate for .... [name o ce], and thfis advertisement was paid for (or
“sponsored” or “furnished”) by me (or “....

If the advertisement is obtained by a politicabw@rty, the advertisement must include

isement is obtained by
a committee other than a political/party or legislative campaign committee, the

advertisement must include a stagement spoken by the chief eXecutive officer or
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| [opposing oxgupporting] .... [name of candidate] for .... [name of office] was-pdid for
(or “sponsored™~gr “furnished”) by ... [name of committee], a—political action
committee.” If the adyertisement is obtained by an individual, the advertisement
must include a statement-spoken by the individual contaifiing at least the following:
‘I am .... [individual’s name];~and this advertisement [opposing or supporting] ....
[name of candidate] for ... [name ofvefficel wagp@id for (or “sponsored” or “furnished”)
by me.” If the advertisement is obtaihed’by any other person, the advertisement
shall include a statement spoken by tle chief executive or principal decision maker
of the person containing at legst"the followings “....[Name of person] paid for (or
“sponsored” or “furnished”) #His advertisement.” Ifan advertisement requiring one
of these additional djsclosures is obtained by a political party, individual, or

ommittee other thn a political party or legislative camipaign committee, the

olitical party-individual, or committee must characterize the adyertisement as

ither supporting or opposing the nomination or election of one or more clearly
jdentified candidates.

Remedies and penalties

This bill provides a candidate, or his or her personal campaign committee, with
a private right of action against any person who purchases or incurs an obligation
for a television or radio advertisement that violates these disclosure requirements,
if the advertisement relates to an election for the office that the candidate seeks. The
bill establishes filing requirements that a candidate or personal campaign
committee must follow in order to bring such an action and requires the action to be
brought no later than the 90th day after the election. The bill permits a successful
plaintiff to receive damages equal to the total dollar amount of the television and
radio advertising time that was aired in violation of these disclosure requirements,
except that the damages must be increased to three times that amount in certain
circumstances. Under the bill, a candidate and his or her personal campaign
committee are jointly and individually liable for the payment of damages and any
attorney fees awarded in such an action. However, if a candidate is held personally
liable for the payment of damages, attorney fees, or both, the candidate may not use
or be reimbursed with funds from his or her personal campaign committee in paying
the damages or attorney fees. - _

This bill also applies the civil and criminal penalties that apply to violations of
the current disclosure requirements to violations of the disclosure requirements
established under the bill, except that under the bill the criminal penalties do not

apply to violations of the additional disclosure requirements for television and radio
advertisements.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

SECTION 1. 7.40 of the statutes is amended to read:
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7.40 Sample ballots. Any individual, committee or candidate, at their own
expense, subject to limitations upon contributions and disbursements under ch. 11,
may print a supply of sample ballots, provided theybearon-their face the information
required-bys-—11-30-(2) and they contain all of the names shown on the official ballot.

SECTION 2. 8.30 (2) of the statutes is amended to read:

8.30(2) Ifno registration statement has been filed by or on behalf of a candidate

for state or local office in accordance with s. 11.05 (2g) or (2r) by the applicable

deadline for filing nomination papers by such candidate, or the deadline for filing a
declaration of candidacy for an office for which nomination papers are not filed, the
name of the candidate may not appear on the ballot. This subsection may not be

construed to exempt a candidate from applicable penalties if he or she files a

registration statement later than the time prescribed in ss. 11.01 1 (1r) and 11.05

(2g).

SECTION 3. 11.01 (1) of the statutes is renumbered 11.01 (1r).

SECTION 4. 11.01 (1g) of the statufes is created to read:

11.01 (1g) “Advertisement” means a communication in the print media or on
television or radio that constitutes a contribution or disbursement.

SECTION 5. 11.01 (17) of the statutes is created to read:

11.01 A7) ‘fPrint media” means billboards, cards, newspapers, newspaper
inserts, magazines, mailings with more than 500 pieces, pamphlets, fliers, or
periodicals. |

SECTION 6. 11.05 (2g) of the statutes is amended to read:

11.05 (2g) CANDIDATES AND PERSONAL CAMPAIGN COMMITTEES. Every candidate,
as defined in s. 11.01 1) (1r), shall file a i'egistration statement with the appropriate

filing officer giving the information required by sub. (3). If a candidate appoints
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~ another person as campaign treasurer the candidate’s registration statement shall

be cosigned by the candidate and the candidate’s appointed treasurer. A candidate
who receives no contributions and makes no disbursements shall file such statement
as provided in s. 11.10 (1) but need not appoint a campaign treasurer or designate

a campaign depository account until the first contribution is received or

disbursement made.
SECTION 7. 11.30 (2) of the statutes is repealed.

SECTION 8. 11.30 (2m) of the statutes is created to read:

11.30 (2m) (a) Except as provided in par. (g), no person may purchase or incur

an obligation for an advertisement unless all of the following conditions are satisfied:

1. The advertisement includes the statement “Paid for by .... [name of cach

purchaser, as indicated on the purchaser’s registration statement under s. 11.05].”

- 2. If the advertisement supports or opposes the nomination or election of one

or more clearly identified candidates, the person states in the advertisement its
position for or against the candidate or candidates.

3. If the advertisement supports or opposes a question proposed at a
referendum, the person states in the advertisement its position for or against the
question.

4. If the advertisement is in the print media and supports or opposes the
nomination or election of one or more clearly identified candidates, the person states
whether or not the advertisement is authorized by a candidate. The statement in the
advertisement shall indicate as follows: “Authorized by .... [name of candidate],
candidate for .... [name or office]” or “Not authorized by a candidate,” as applicable.

This subdivision does not apply if the person purchasing the advertisement is the

4
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SECTION 8

candidate whom the advertisement supports or that candidate’s personal campaign
committee.

5. If the advertisement is in the print media and identifies a candidate whom
the person is opposing, the person'discloses in the advertisement the name of any
candidate whom the advertisement is intended to beneﬁt._ This subdivision applies
only if the person coordinates or consults with regard to the advertisement, or with
regard to the disbursement for the advertisement, with the candidate who is
intended to benefit.

(b) 1. In a print media advertisement, the height of all disclosure statements
required under par. (a) shall constitute at least 5% of the height of theAprinted space
of the advertisement, except that the type may not be less than 12 points in size. If
a single advertisement consists of multiple pages, folds, or faces, the disclosure
statements required uﬁder par. (a) apply only to one page, fold, or face of the
advertisement.

2. In a television advertisement, a written disclosure statement used to comply
with par. (a) shall be made with letters equal to or greater than 4% of the vertical
picture height.

3. In a radio advertisement, all disclosure statements, combined, that are
required under par. (a) shall last at least 3 seconds.

(¢) No person may misrepresent in an advertisement the sponsorship or

authorization of the advertisement.

(d) In addition to the disclosure statements required under par. (a) and except
), a

as provided in par. person asing or incurring an obligation for an
o o
advertisement on television that supports or opposes the nomination or election of

one or more clearly identified candidates shall satisfy all of the following:
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1. If the advertisement is purchased by a candidate or a candidate’s personal
campaign committee, the advertisement shall include a statement spoken by the
candidate containing at least the following: “I am (or “This is”) .... [name of
candidate], ﬁandidate for .... [name of office], and I (or “my campaign committee”)
sponsored this advertisement.” This subdivision applies only to an advertisement
that mentions the name of, shows the picture of, transmits the voice of, or otherwise
refers to a candidate for the same office as that sought by the purchasing candidate
or by the candidate supported by the purchasing personal campaign committee.

2. If the advertisement is purchased by a political party, the advertisement
shall include a statement spoken by the chairperson, executive director, or treasurer
of the political party containing at least the following: “The .... [name of political

party] sponsored this advertisement [opposing or supporting] .... [name of candidate]

for ... [name of office].” The ,nam(igfj:h'e)mitical party disclosed under this
ol AS

subdivision shall the nametsed by the political party on the ballot at the

election.

3. If the advertisement is purchased by a committee other than a political party
.or legislative campaign committee, the advertisement shall include a statement
spoken by the chief executive officer or treasurer of the committee containing at least
the following: “The .... [name of committeel, a political action committee, sponsored
this advertisement [opposing or supporting] .... [name of candidate] for .... [name of
office].” The name of the committee disclosed under this subdivision shall be the
same as the name indicated on the committee’s registration statement under s.
11.05.

4. Except as provided uﬁder subd. 1., if the advertisement is purchased by an

individual, the advertisement shall include a statement spoken by the individual

S e e —T T S e T —_— TR N - - e e e



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2001 — 2002 Legislature -10 - LRB-4193/1
v RIM&JITK:kg:jf
BILL SECTION 8

contaim'ng‘ at least the following: “I am .... [individual’s name], and I sponsored this
advertisement [opposing or supporting] .... [name of candidate] for .... [name of
office].”

5. If the advertisement is purchased by a person other than a candidate, a
caﬁdidate’s personal cémpaign committee, a political party, a committee other than
a political party or legislative campaign committee, or an individual, the
advertisement shall include a statement spoken by the chief executive or principal

decision maker of the person containing at least the following “....[Name of person]

cdverbisemed 5 Hleyise
6. [If

C/\AW\L o'c ot C@

a full—screen picture

' Ared wndg subnds . 1. +o
containing an image of the individual makmg the statement) in photographic form >

or through the actual appearance of the individual on camera, shall be featured
throughout the duration of the statement. The picture may not contain any printed
material other than any visual disclosure statement required by law. The image of

the individual shall occupy at least 50% of the vertical picture height and nothing

may block the view of the individual’s face.

9 M@V/}Cd o
7. If the advertisement s more than 5 minutes long, any statement required
wbd, 1. fo
under #Hjsparagrgph/shall be made at the beglnmng and at the end of the

advertisement.

8.  If ‘a statement is required under subd{ 2.

characterize the advertisement as either supporting or opposing the nomination or

election of one or more clearly identified candidates.
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candidate containing at least the following: [I am (or “This is?Y.... [name of

candidate], candidate for .... [name of office], and{this advertisenént Wb

‘sponkored” dr “fufnig A dmph i Compilitpdd.”

This subdivision applisg only to an advertisement that mentions the name of,

transmits the voice of, or otherwise refers to a cagdidate for the same office as that
sought by the purchasing candidate or by the ¢andidate supported by the purchasing

personal campaign committee.

2. If the advertisement is pupéhased by a political party, the advertisement

* shall include a statement spoken’by the\chairperson, executive director, or treasurer— . __

o

lﬂ(’, vovn [PGE o-ﬁpo’”‘md/)‘ﬂl}’j %/mrcé/v)

of the political party containjhg at least theXollowing: %is advertisement [opposing
or supporting] .... [namé of candidate] for \. [name of office] Jv@/ﬁgxﬂfm%

afgy].” The name of the political

party disclosed uAider this subdivision shall W & he mamre used by the political

party on the ballot at the election.

3. If the advertisement is purchased by a committee osher than a political party

or legislative campaign committee, the advertisement shall\ include a statement

| spoken by the chief executive officer or treasurer of the committedcontaining at least

the following: ﬁs advertisement [opposing or supporting] ....

for .... [name of officeTaSPaTd Tor S anaNSErodor“ferpnislcar

committee], a political action.committei.” The name of the committed

disclosed
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i
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under this subdivision shall be the same as the name indicated on the committ
registration statement under s. 11.05. |
4jjil\x<iept as provided in subd. 1., if the advertisement is

containing at least the“following: " “T am o [Ingdi0i

advertisement [opposing or sup

decision maker of the person containing at least the followihg: “....[Name of person
g P 5 = ppasmdgf- p; orh‘ms—j e .lr\awe of C&z\é{lw‘-cj..

paid for (or “sponsored” or “furnished”) this advertisemenﬁp’

gr[mmﬁ%zz

6. If/a statement is required under subd. 2. € person shall

election of one or more clearly identified candidates.

@@ If an advertisement that is subject to par. (d) jointly purchased or

if an obligation for such an advertisement is jointly incurred, the statement required

under par. (d) all name all of the purchasers but need be made by only one

individual. Ifa candidate or a candidate’s personal campaign committee is one of the
purchasers or persons who incurs the obligation, that candidate shall be the
individual making the statement. If multiple candidates are the purchasers or
persons who incur the obligation, if a candidate and a personal campaign committee
of another candidate are the purchasers or persons who incur the obligation, or if the

personal campaign committees of multiple candidates are the purchasers or persons -
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who incur the obligation, at least one of the candidates shall be the individual

making the statement. ond )
@Q) Paragraphs (a) d) not apply to any of the following:

1. An individual who makes disbursements with regard to a particular election
that total less than $1,000 and that do not constitute a contribution to any candidate
or other individual.

2. An individual who purchases or incurs an obligation for an advertisement

with regard to a referendum.

3. A person who is exempt from reporting the purchase of or obligation incurred

for an advertisement under s. 11.06 (2).

SECTION 9. 11.30 (3) (b) of the statutes is amended to read:

11.30 (3) (b) Any person named in par. (a) is guilty of a violation of this chapter
unless, before using the communications medium for political purposes other than
as provided for iﬁ sub. £2) (2m), there is filed with the board a verified declaration
specifically stating the communications medium in which the person has financial

interest or over which the person has control and the exact nature and extent of the

interest or control.

SECTION 10. 11.59 of the statutes is created to read: |

11.59 Liability for unlawful advertisements. (1) A candidate who
complies with all applicable requirements under s. 11.30 (2m) throughout the
candidate’s campaign, or the personal campaign committee of such a candidate, may
bring an action for damages against any person who violates s. 11.30 (2m) with
regard to a television or radio advertisement relating to an election for the office that
the c;mdidate seeks. As a .condition of bringing an action under this section, a

candidate for state office, or the personal campaign committee of such a candidate,
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shall complete and file with the board a notice of complaint, on a form prescribed by
the board, regarding a violation of s. 11.30 (2m). The notice shall be filed after the
airing of the _advertisement, but no later than the Friday after the date of the election.
,Any other candidate, or the personal campaign committee of such other candidate,
as a condition of bringing an action under this section, shall file the notice of
complaint during the same time period with the county clerk or, if applicable, the
county board of election commissioners, of any county with teri‘itory in the
Jurisdiction or district that the candidate seeks to represent and shall publish a short
form notice of complaint, in the fofmprescribed by the board, in a newspaper having
general circulation in the jurisdiction or district that the candidate seeks to
represent. A. candidate or personal campaign committee shall bring an action in
circuit court for the county where the notice of complaint is filed no later than the
90th day following the date of the election.

(2) The court shall award a successful plaintiﬁ‘ in an action under this section
damages equal to the total dollar amount of the television and radio advertising time
that was aired in violation of s. 11.30 (2m). The court shall award treble damagés
if the plaintiff notified or reasonably attempted to notify the defendant, by 1st class
mail with return receipt requested, that a particular advertisement or that
particular advertiéements failed to comply with s. 11.30 (2m) and if, after the notice
or attempted notice, the advertisement continued to be aired. The court shall
calculate the treble damages beginning on the date on which the notice was accepted
or rejected by the defendant. Within 5 days after the return receipt for any notice
mailed under this subsec_:tion is provided to the plaintiff, the plaintiff shall send a
copy of the notice to the board or to the county clerk or county board of election

commissioners of the county where the plaintiff’s notice of complaint was filed.
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(3) A candidate and his or her personal campaign committee are jointly and
severally liable for the payment of damages and any attorney fees awarded in an
action under this section. If a candidate is held personally liable for the payment of
damages or attorney fees or both, the candidate may not use or be reimbursed with
funds from his or her campaign depository account in paying the damages or -attorney
fees;

SEcTION 11. 11.61 (1) (c) of the statutes is amended to read:

11.61 (1) (c) Whoever intentionally violates any provision of this chapter other
than those provided listed in par. (a) and other than s. 11.30 (2m) (d and
whoever intentionally violates any provision under par. (b) where the intentional
violation concerns a specific figure which does not exceed $100 in amount or value
may be fined not more than $1,000 or imprisoned for not more than 6 months or both.

SECTION 12. 13.62 (5g) of the statutes is amended to read:

13.62 (5g) “Candidate” has the meaning given under s. 11.01 (1) (1r).

(END)
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