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GoDpmN, GERAGHTY & BURATTI, s.c.

ATTORNEYS AT LAW

Praiar R, Goome
TivoTiy | GrrAciTY
Rorerta N. BuratTi
KRISTEN 8. PLustsTER

6301 Green Bay Roan
Kenasna, Wisconsm 3142
TaLkraone (262) 657.3500
FacsMiL: (262) 6571690

January 17, 2002

Thank you for agreeing to assist in having a bill presented to the legislature for
payment of the claim asserted by James Cape & Sons Co. Autached are copies of the claim
that was submitted to the State of Wisconsin Claims Board and the decision of the Claims
Board. The claim was received by the Claims Board on June 4, 2001, and denied on
December 7, 2001. The job at issue is Lake Parkway Storm Sewer in Milwaukee County,
Project ID # 1300-04-85. Cape submitted the low bid for this project on March 21, 1995.
I have also attached a copy of the contract specification addressing use of excavated
materlal, upon which Cape relied in bidding this contract. Please contact me after you
have had an oppormnity to review this information to advise as to what additional
information will be needed. Again, thank you for your assistance.

Sincerely,
GODIN, GERAGHTY & BURATT], S.C.

At Mt

Kristen S. _Pluister‘
KSP/ich
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.STATE OF WISCONSIN CLAIMS BOARD ’
CLAIM FOR DAMAGES AGAINST THE STATE

Submit one notarized copy of this form to the Claims Board, P.O. Box 7864, Madison, Wisconsin 53707-7864. Attach proof of 1oss;
copies of alf billg, receints and insurance proceeds; and copies of medical and/or police reports, If applicable. If more space Is needed
for comments, continue on another page and attach. This mformation will be sent to the appropriate depattment or agency. (Please be
aware that claim files ure considered public records, thergfore, any information submitted may be open to pubiic inspestion.)

Claimant's Name, Address and Phome Number: Dats{s) of Qiourrence;

June 1985 - April 1997

James Cape & Sons Co.
P.0. Box 044580
H{;;;n) eégwgfggggmi . Department of Transportaticn

Starernent of Clrgumstances-Expizin hiow claim arose.  Anach additional pagee and copics of supporting documantation, a5 nesded.

State Agency Claim is Against:

Ses attached Statement of (ircumstances.

Doller Amount of Claim. Jtomize all lossss incumred. Anach copies of all bitis andfor reesipts 1 document smount claimed.

'$1,483,781.60. See attached itemization,

If you have insurance coverage, complete the insurance portion of this form, regardless of whether gr not you have submitted
a claim to your insurance company. Do not request reimbursement for damages paid for or covered by your insurance. If
your insurance company wishes to file a claim for reimbursement, they must file on a separate’ form.

Insurance Coverage on above losses: yes
Insuranss Company:

ao. Ifyes,state amount of'coverage: S AmountofDeductible:S_____

1 herehy cartify that all statements contained herein and on any arachments hereto are true and that the losses claimed were sctuntly incumed.

Z = _gzé_gau_
Signature of Claimant A
The shove-named slafmant personally came hefbre me this day and is known 0 me t ba the person who executed the foregoing instrument and scknowiedged the

same, ( ' .
e LA A e%//(\d__"ﬁ__' _ 5/ e

Notary Public Date

)

IQ ) \ . - P / .
\ Al Z.Y, County, Wistansin . My Commission Expires: '1_"7/ =/ 1/ E)/’

- Last Revised : Sept. 2000. T shw most current form. please call (608) 264-5595.
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Statement of Circumstances:

The Department of Transportation awarded James Cape & Sons Co. the contract for the
construction of the Lake Parkway Storm Sewer from East Morgan Avenue to Lake Michigan
Qutfall STH 794. After Cape began performance under the contract, the Department of
Transportation notified Cape that, contrary to the way in which Cape had interpreted the
coniract, the Department would not permit Cape to use excavated material for trenich
backiill uniess the excavated material was granular backfill that met the specifications of
Section 209 of the Standard Specificadons. Because Cape was not permitted to use
excavated material as trench backilll Cape incurred additional costs to complets the
project. Additionally, the Department failed to provide Capa with access to the rightofway
as provided in the contract documents, thereby causing a delay in the completion of the
project. Specifically, the Department failed to ensure that existing power lines and railroad -

- tracks were relocated so as to avoid interference with the progress of the project. Cape

incurred additional costs as a result of that delay. For additional details, see the
accompanying binder of information entitled “Request for Equitable Adjustment to the
Wisconsin Department of Transportation.” . .

Dollar amount of claim:

Furnish and deliver granular material: ~ $357,993.06

Extended performance direct costs: $327.519.55

Disposal of excavated material: $240,008.12
Ewtendled and unabsorbed overhead:  $124,697.96
Interest: oo . $194,575.52
Additional bond costs: $ 413955
Request preparation costs: $ 50,000.00
Profit @ 10%:

$£100.942.61
Total claim: $1,483,781.60
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the claimant’s services. The DOA: states that the contract did not guaranvee that the claimant would
receive work for the full 2,000 hours or thar she would receive the absolute ameunt of $78,000.

The Board concludes there has been an insufficient showing of negligence on the part of the
suate, its officers, agents or employees and this claim is not one for which the state is legally kiable nor
one which the state should assume and pay based on equitable principles. IR

% West Side Garage, Inc. of Berlin, Wisconsin claims $2,579.34 for lost value of vehicle
allegedly related to an error by DOT employees. ‘The claimant received a 1999 pick up truek in trade,
which was appraised for $18,000. The Wisconsin Vehicle Title was not marked salvage. The claimant
states that when it attempted to sell the vehicle, it was discovered that the vehicle had been previously
titled in Missouri 2s salvage and that the salvage brand from the MO ritle was not carried forward to
the new WI title issued by the DOT. The claimant has since sold the vehiele, and claims a loss of
$2,579.34. R
The DOT recommends payment of this claim in the amount of $2,579.34. After conducting
an investigation of the claim, the DOT does find negligence on the part of its employee, Nancy Davis,
for not carrying forward the Missouri salvage brand and instead issuing a clean Wisconsin title, '
The Board concludes the claim should be paid in the amount of $2,579.34 based on equitable
principles. The Board further concludes, under authority of 5. 16,007 (6m), Stats., payment should be
made from the Department of Transportation appropriation s, 20,395(5)(cq), Stats. R

.. 10.  James Cape & Sons, Inc. of Racine, Wisconsin claims $1,483,781.60 for additional
g construction costs allegedly incurred on a DOT construction project. The claimiant alleges that, after -
they began construction work, the DOT notified them that the DOT would net allow the claimant to
use -excavated material for wench backfill. The claimant alleges thar this is contrary to their
interpretation of the contract, which they claim does allow for use of excavated marerial as backfill.
The claimant also alleges that the DOT failed 1o provide them with access to the right of way, as
provided for in the contruct, thereby causing a delay in the project. The claimant alleges that the
DOT failed to ensure that exisuing power lines and railroad tracks were relocated so as to avoid any
se. =~ . interference:with the project, and that the claimaot incurred additional costs as a result of the delays, : -
g The DOT requests that this claim be denied, The DOT states that the contract specifications .
* i require that trenches be backfilled with granvlar backfill. The DOT states: that the claimant is an -
czperienced state contractor and was well aware that the swate Always requires the use of granular
backfill in such sitvations. The DOT alleges that specific conversations with the dlaimant indicate that
they were aware that they would need to use granular backfill in the project. ‘The DOT also alleges
that at 2 meeting in April 1995, an employee of the claimant specifically admirted that he bid the
project 2 using granular backfill. The DOT states that the claimant did have access to the right of
way and that the contract did not require the DOT to ensure that the existing power lines and railroad
-tracks be relocated so as to avoid inverference with the progress of the project. The DOT states thar
the contract advised the dlaimant to.contact utilities and required the claimant to urilize applicable and
safe construction methods when working around urility lines. . T -
The Board concludes there has been an msufficient showing of negligence on the part of the
state, its officers, agents or employees and this claim is not one for which the state is legally liable nor
.« one which the state should 2ssume and pay based on equitable principles. . .

11, Michael & Mary Brown of Brookfield, Wisconsin claim $88.12 for damage 1o tire allegedly
caused by negligence of the DOT. The claimant states that at 10:30 PM on December 8, 2000, he was
driving through a construction 2one on Greenfield Avenue in Waukesha County. He states that there
was a pole-style lane divider bent into his lane, which he had 10 swerve to avoid and that when he
swerved, he hit a large pothole and damaged his tire and rim. The claimant states thar he conracted
the road contractor in charge of the project and was told thar they would not pay the bill: He requests |
reimbursement for his tire damage. . . )



v

27.

R
B ]

JAN-17-2082  15:21 ' GODIN: GERAGHTY & BURATTI 262 857 16 M. Wo/ b

trench backfill, then it shall be disposed of away from the project area, at
no addivional cogt te the Department.

Subsection 607.32.3 of the standard specifications iz supplemented
as follaws: ) '

The contractor shall use beveled joint pipe sections for connecting
into Type 6 manholes where the change in pipe direction is 10 degrees or
less. The contractor shall use radius jeinr pipe sestions for conmnacting

.inte Type é manholes where the change in pipe direction is 10 degrees or

more.

Subsection 607.3.4 of the standard specifications is supplemented
as follows:

All pipe seckicns required to be watertight, as indicated on the
plans. shall use annular rubbar or plastic.gaskete.

Subsection 607.3.5 of the standard specifications is supplemented
az followsa: ’

Storm gewer installed umder existing paved driving surfaces shall
be backfilled with special granular backfill, Said backfill will be paid for
separately under item "Special Granular Backfill.n

Reinforced Concrate Pipa Storm Sewere.

Subsection 60B8.2 of the standard specifications is supplemented as
follows: :

The contractor may choose, at _his opfjon, te install porticns of
the proposed storm sawar through the use 5f turmmelling methods. If so, such
constructisn shall be in accordance with these specifications.,

The contractor is cautioned against using "open-eout® installation
methods £or placing the proposed storm sewer at approximata Station
240"LA"+00, where it crosses under the ISP. Tunnelling or jacking the sewer
Pipe is the recommended method of jnstallation to pass bepeath the ISP.
Under any technique, the contractor is respongible for supporting and
protecting the ISP and its cathodic protection system at all times.

Subsurface investigations have been made and soil borings are as
shown on the plans. The contractor is advised that reports entitled
"Geotechnical Investigation - Lake Arterial" amnd "Supplemental Subsurface
Exploration sad Engineering Analysis - Storm Sewer Tunnel® are available from
the Department by contacting Mr. Thowas Lengtin at the Wiscensin Depariment

€7, 1300-04-85 : : Page 29 of 50
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o Prior to any water from the dewatering system baing diseharged. into
L a Jocal diteh system or sewer system, it shall be pumped or drained to 2
: sediment bagin approved by the engineer. The contractor shall be required t©
obtain any permits necessary, to discharge water from the sediment basin (s}

into the local seweyr system. Such permits shall be presented to the
engineer. )

Any zreguirements and ceosts for such permit use shall be the
responsibility of the comtractor. AllL applicable legislative statutes,
judiciary decisions, and regulations of the State of Wisconsin shall be
£ollowed, '

The contractor shall mot cause floeding by overloading or blecking
the flew in the drainage farilities, and ghall leave the facilicies
unrastrictad and as clean =% originally found. RAny damage to Fagilicies as
a result of the contractor’s operations shall be repaired or restored a3
directed by the sagineer eor the authority having juzrisdiction, at the .
sontractor’s aXpense. : ‘

Discharge Erom zediment baging shall be essentially clear angd shall
not canse siltation or Floeding in any existing drainage ditch or sewer.

~he contragter, as directad by the engineer, is responsible for
seasonally draiping the storm sewer gystem Lo prevent damage from freeze/thaw
conditions for the duraticn ¢f the contract. '

26. Stofm Sewers.

Subsection 607.3.1 of the standerd specificatiens is supplemented
as follows:

During storm seawer installation, the coatractor may excavate
mararial which haa the potentinl to be oonsidered a solid waste or 2
hazardous waste as identified under the article sEnvironmental Work.™

The contractor shall netify the engincer immediately wpon
excavation of materials that may be considered hazardous waste o solid
waste. At the engineer’s directien, the contractor ghall s=segregate,
stockpile (in 20 cubie yard piles), and cover with plastic the material, at
an area designated by the engineer within the preject work area. )

The Department will perform gampling =nd seil testing of the
stockpiled material! DPispeosal of tha material, if it is found to be a
Razzrdous or solid waste, will be the responsibility of the Departwent’s
State-wide Envirommental Remediation Comtractor. If the material is found
net to be a hazardous or solid waste, tha contractor shall utilize the
material for trenmch backfill as appropriate. If it ecannot be utilized as

|
1
|
!
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

(END)
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to the departmeht of transportation for payment of a claim against the state

made by James Cape and Sons Company. ‘—

'he péopl. the'state iscoftgin, repyeserited] in.senqle dn sembly,
i lNSX' ergct asfollows: -

: [ | o SECTION 1. Claim against the state. There is directed to be expended from
the appropriation account under section 20.395 ‘(/3) (bq), (br)or (Bx) of the statutes,
or any combination thereof, as défermined by the departl;}lent of transportation,
$1,483,781.60 in payment of a claim against the étate made by James Cape and Sons
Company, Racine, Wisconsin, to compensate it for the costs of additional work that
was not contemplated under ifs contract with the department of transportation for

construction of a storm sewer in Milwaukee County at Lake Parkway during the

period from 1995 to 1997 and certain related costs. Acceptance of this payment

Please us[g\lng'e§7¢%\m7;neﬁ;\“

Corerales as g full and eompleteretease to)his state and its officers, employees,and
' /)

agents from any further liability to the clailant resulting from the performance of

this work.

(END)

ting tos|the expenditure of $1,483,781.60 from moneys appropriated

Yb\ eases
|
|
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This bill directs expenditure of $1,483,781.60 from moneys appropriated to the

- department, of transportation (DOT) in payment of a claim made by James Cape and
- Sons Company against DOT. During the period from 1995 to 1997, the claimant
performed work for DOT under contract for the construction of a storm sewer at Lake
Parkway from East Morgan Avenue to the Lake Michigan outfall in Milwaukee
County. The claimant alleges that it performed additional work on this project and
incurred related costs that were not contemplated by its contract with DOT. The costs
résulted from DOT’s refusal to permit the claimant to use a certain kind of trench
backfill and DOT’s failure to provide the claimant with access to the project right of
way by ensuring relocation of certain power lines and railroad tracks, plus interest
and claim preparation costs. DOT alleges that the specificatig equired the type

ensure that power lines and railroad tracks be ge mber 21, 2091, the
claims board recommended denial of this cla —494).
For further information see the sta#é fiscal est] nted as

an appendix to this bill.

—

— 3




State of Wisconsin

LEGISLATIVE REFERENCE BUREAU

100 NORTH HAMILTON STREET
5TH FLOOR

STEPHEN R. MILLCR . - LEGAL SECTION: (608) 266-3561
CLIEF MADISON, Wi 53701-2037 LEGAL FAX: (608) 264-6948

March 6, 2002

MEMORANDUM

To: Representative Foti

From: Jeffery T. Kuesel, Managing Attorney

Re: LRB-4759/1 James Cape and Sons claim

The attached draft was preparcd at your request. Please review it carefully to ensure that it is
accurate and satisfies your intent. If it does and you would like it jacketed for introduction,
please indicate below for which house you would like the draft jacketed and return this
memorandum to our office. If you have any questions about Jjacketing, please call our program
assistants at 266-3561. Please allow one day for jacketing.

___JACKET FOR ASSEMBLY JACKET FOR SENATE

If you have any questions concerning the attached draft, or would like to have it redrafted,
please contact me at (608) 266-6778 or at the address indicated at the top of this memorandum.

If the last paragraph of the analysis states that a fiscal estimate will be prepared, the LRB will
request that it be prepared after the draft is introduced. You may obtain a fiscal estimate on the
attached draft before it is introduced by calling our program assistants at 266-3561. Please note
that if you have previously requested that a fiscal estimate be prepared on an earlier version of
this draft, you will need to call our program assistants in order to obtain a fiscal estimate on this

- version before it is introduced.

Please call our program assistants at 266-3561 if you have any questions regarding this
memorandum.






