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DRAFT
REVISED EQUAL TREATMENT BILL.

Section 1. 160.19(12) of the statutes is amended to read:

160.19(12). The requirements in this section shall not apply to rules governing an
activity regulated under ch. 293, or to a solid waste facility regulated under subch. II of ch. 289
which 1s part of an activity regulated under ch. 293, except that the department shall may
promulgate new rules or amend rules governing these types of activities, practices and facilities
that require the following:

(a) The department may approve such an activity, practice or facility only if the
department finds, based upon predictive modeling meeting the requirements of professional and
scientific integrity, that there is no reasonable probability that disposal of mining waste will
cause groundwater quality enforcement standards to be attained or exceeded beyond the design
management zone, which the department shall define to extend no further than 150 feet from the
outer waste boundary or the edge of the relevant facility or the boundary of the property owned
by the applicant or the boundary of any river, stream, or other navigable watercourse, whichever
distance is closest to the outer waste boundary or facility edge.

(b) Each such permitted activity, practice and facility shall comply with all of the
groundwater response requirements applicable to solid waste disposal facilities, except that if a
preventative action limit is cxceeded beyond the design management zone, the department may
not approve a no action response; provided that after response action has been taken. the
department may determine that no additional response is necessary if monitoring results obtained
after the response action are consistent with updated predictive modeling projections and indicate
that the groundwater standards will not be attained or exceeded at the outer boundary of the

design management zone this-type-of-activity practice-or-facility-if the-departrnent-determines

Section 2. 289.05(2) of the statues is amended to read:

289.05(2). With the advise and comment of the metallic mining council, the department
shall promulgate rules for the identification and regulation of metallic mining wastes. The rules
promulgated to identify metallic mining wastes and to regulate the location, design, construction
operation and maintenance of facilities for the disposal of metallic mining wastes shall be in
accordance with any-er-all-ef the provisions under this chapter and chs. 30 and 283. The rules

shall take into consideration the-special-requirements-of metallic-mining-operationsin-the

mining-wastes-as-well-as any special environmental concerns that will arise as a result of the
disposal of metallic mining wastes. In promulgating the rules, the department shall give
consideration to research, studies, data and recommendations of the U.S. environmental
protection agency on the subject of metallic mining wastes arising from the agency’s efforts to
implement the resource conservation and recovery act. The department may not promulgate

b




rules under this subsection that are less stringent than the rules promulgated under subs. (1) and

. (3)

Section 3. 291.01(7) of the statues is amended to read:

291.01(7). “Hazardous waste” or “waste” means any solid waste identified by the
department as hazardous under §291.05(1), (2), (2m), or (4).

Section 4. 291.05(2m) of the statues is created to read:

291.05(2m). Notwithstanding subs. (1) and (2) and any exemption under 42 USC
6921(b), the department shall identify a solid waste as a hazardous waste if the solid waste is
from the extraction, beneficiation, or processing of ores and minerals, and the solid waste
otherwise satisfies the criteria under 42 USC 6921(a) or has the characteristics, or is listed under
42 USC 6921(b).

Section 5. 293.15(9) of the statutes is amended to read:

293.15(9). Promulgate rules by which the department may grant an exemption,
modification, or variance, either making a requirement more or less restrictive, from any rule
promulgated under ehs-—289-t0-292-and this chapter, if the exemption, modification, or variance
does not result in the violation of any federal environmental statute or regulation or state
environmental faw statute or rule, other than the rule from which the exemption, modification, or
variance is granted, or endanger public health, safety, or welfare or the environment.

Section 6. 293.15(11) of the statutes is amended to read:

293.15(11). Notwithstanding chs. 289 and 291, promulgate rules establishing
groundwater quality standards or groundwater quantity standards, or both, for any prospecting or
mining activity, including standards for any mining waste site, provided such groundwater
quality standards are consistent with the requirements of s. 160.19(12).

Section 7. 293.17 of the statutes is created to read:

293.17 Limitation on department power. The department may not grant, for the
storage or disposal of solid waste from mining or prospecting, an exemption, modification, or
variance that makes less restrictive a requirement in a rule promulgated under ch. 289 or 291.

Section 8. 293.38 of the statutes is created to read:

293.38 Notice to transferee. Before a person who holds an ownership interest in a
mining site for which an application under §293.37 is pending with the department transfers an
ownership interest in that mining site, the person shall notify the transferee in writing of the

provisions of §§289.05(2), 291.05(2m), 293.13(2), 293.17, and 293.93 and of rules promulgated
under those provisions.

Section 9. 293.93 of the statutes is amended to read:



293.93 Effect of other statutes. If there is a standard under other state or federal

- statutes, regulations, or rules which specifically regulates in whole an activity also regulated
under this chapter the other state or federal statutes, regulations, or rules shall be the controlling
standard, unless that standard is less stringent than a standard under this chapter. If the-other
another state or federal statute, regulation, or rule only specifically regulates the activity in part,
it shall ealy be controlling as to that part, unless that standard is less stringent than a standard
under this chapter.

Section 10. Initial applicability.

(1) This act first applies to mining operations for which the department of natural
resources issues a permit on the effective date of this subsection.
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7o 2001 SENATE BILL 271

October.10, 2001 — Introduced by Senators _HANSEN, ERPENBACH, SHIBILSKI ‘and-_

DECKER, __cospoii§ored-.. by-——Representatives MCCORMICK, KRAWCZYEK,

-

BERCEAU. Referred to Committee on Environmental Resources. L

Wﬁ%

AN ACT t0 repeal 160.14(12); 0 amend 160.21 (2) (d) (intro.), 289.05 (2), 291.01
(7), 293.15 (9), 293.15 (1N and 293.93; and to create 291.05 (2m) and 293.17
of the statutes; relating to: environmental regulation of mining and notice to

transferees of interests in mining sites.

Analysis by the Legislative Reference Bureau L o

Erii}\i‘rqpmental requirements applicable to metallic mining

Una‘ex\current law, the department of natural resourges"(DNR) regulates the
mining of metallic minerals. Under the mining laws, DNR promulgates rules to
regulate metallic\miging. Under the solid waste and hazardous waste laws, DNR
promulgates rules regiik ting the storage anﬂgj,_,.dfs’di)osal of solid waste and hazardous
waste. Current law authorizes DNR to grint exemptions from the rules regulating
mining and from the rules regulating the storage and disposal of solid waste and
hazardous waste as they relgte"‘fa mining waste, if the exemptions do not result in
the violation of a state or-federal environmental law or endanger public health,
safety, or welfare or the€ environment.

This bill prgh:i‘l?its DNR from granting exemp\tiogsf;'om its rules regulating the

a

storage and disposal of solid waste and hazardous waste as they relate to mining |

waste.
_Ctrrently, the hazardous waste laws require DNR to premulgate by rule

_criteria identical to those promulgated by the federal environmenta]\protection
agency (EPA) for identifying the characteristics of hazardous waste. DN‘RJs\also /
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required to promulgate by rule a list of hazardous wastes. The list must be identical [/" ‘}
to the list of hazardous wastes promulgated by EPA, except that DNR may include/
a waste that is not on EPA’s list if DNR determines that the waste has the |
characteristics of a hazardous waste and that inclusion on the list is necessary to |
protect public health, safety, or welfare. Currently, EPA’s rules exclude from |
regulation as hazardous wastes certain wastes from the mining, processing, and |
refining of ores and minerals.

. This bill requires DNR to regulate a waste from the mining, proge’ésing, and
refining of ores and minerals as a hazardous waste if it has the charaéteristics of a

. ’4'
&

hazardous waste, notwithstanding any federal exclusion.

Currently, under the groundwater law, a state agency is required to take actions
necessary t&*e\psure that the activities, practices, and facilities-that are regulated by
the state agency.do not cause groundwater quality standards‘to be exceeded. Mining
activities and fﬁ‘oilities, including mining waste sites] are not subject to the
groundwater qualitystandards under the groundwater'law. Current law separately
authorizes DNR to establish groundwater qualit}/r/s'i:andards for mining activities,
including mining waste sites. Current law requires DNR to establish criteria for
design management zones for solid waste and hazardous waste disposal facilities.
A facility must be designed s’E')\jm:hat groundwater quality standards will not be
violated at the boundaries of the degign management zone for the facility.

This bill eliminates the exemptipﬁ: of mining activities and facilities, including
mining waste sites, from the grounfdv{rat‘er,\quality standards under the groundwater
law. The bill eliminates the separate provision authorizing DNR to establish
groundwater quality standards for mining activities. The bill also prohibits DNR
from using criteria that provide for larger design management zones for mining ¢
waste facilities than for other solid waste facilitie§:-\...%‘ ‘ ;

A

. <~
Notice to transferee”

This bill requifes a person who intends to transfer an“ownership interest in a
mining site for which a permit application is pending with DNR to provide written
notice to theAransferee of certain environmental statutes and rules applicable to
mining opérations.

or further information see the state fiscal estimate, which will be printed as
?:r’éppendix to this bill.
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: :

/__SECTION 1. 160.19 (12) of the statutes is ijb“éﬁléj@;ﬁ;t:a~~--~-—-w T
SECTION N22“‘1—6Q,\N2\1| (2) (d) (intro.) of he statutes is amended to read:
160.21 (2) (d) (intz'fgg),w*’fﬁ?d‘ép'aittmg»n shall establish criteria for design

managg;ggnpzofﬂe?grjule for the facilities specified" tinder par. (c). The department
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SENATE BILL 271 SECTION 2

act1v1t1es regmlated under ch 293 than™ for other solid waste facilities regglated

under subch. ITT of ch 289.- The rule shall take 1nto account different types of fac1l1ty

des1gns The des1gn management zone which is apphed to a facﬂlty utilizing the
cr1ter1a in the rule may be adjusted based on the following factors ’

n e e e B e

SECTION 3. 289 05 (2) of the statutes is amended to read

289.05 (2) With the advice and comment of the metallic mining council, the
department shall promulgate rules for the identification and regulation of metallic
mining wastes. The rules promulgated to identify metallic mining wastes and to
regulate the location, design, construction, operation)gld maintenance of facilities
for the disposal of metallic mining wastes shall be ih— accordance with anyer-all of
the provisions under this chapter and chs. 30 and 283. The rules shall take into

consideration the

metalliemining-wastes-as-well-as any special environmental concerns that will arise

as a result of the disposal of metallic mining wastes. In promulgating the rules, the

v
department shall give consideration to research, studies, datgyand recommendations
of the U.S. environmental protection agency on the subject of metallic mining wastes

arising from the agency’s efforts to implement the resource conservation and

recovery act. The department may not promulgate rules under this subsection that
are less stringent than the rules promulgated under subs, (1) and (3).

SECTION 4. 291.01 (7) of the statutes is amended to read:

291.01 (7) “Hazardous waste” or “waste” means any solid waste identified by

v
the department as hazardous under s. 291.05 (1), (2), (2m), or (4).
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SECTION 5. 291.05 (2m) of the statutes is created to read:

291.05 (2m) Notwithétanding subs. (1) and (2) and any exemption under 42
USC 6921 (b), the department shall identify a solid waste as a hazardous waste if the
solid W;J.Ste is from the extraction, beneficiation, or processing of ores and minerals,
and the solid waste otherwise satisfies the criteria under 42 USC 6921 (a) or has the
characteristics, or is listed, under 42 USC 6921 (b).

SECTION 6. 293.15 (9) of the statutes is amended to read:

293.15(9) Promulgate rules by which the department may grant an exemption,
modification, or variance, either making a requirement more or less restrictive, from
any rule promulgated under ¢hs-—289 t0-292-and this chapter, if the exemption,

modification, or variance does not result in the violation of any federal

environmental statute or regulation or state environmental law statute or rule, other

than the rule from which the exemption, modification. or variance is granted. or

endangér public health, safety, or welfare or the environment.

SECTION 7. 293.15 (11) of the statutes is amended to read:

G20 P
293.15 (ll)mni(;ﬁehs—?&%aﬂd%i—pmﬂgate ‘%’é@{m@llgﬁ& rules

J%ﬁ’ q,(l/t

<k
beth; for any prospecting or mining activity, including standards for any mining

waste site. %y aff Y- 'C’(’

SECTION 8. 293.17 of the statutes is created to read:

293.17 Limitation on department power. The department may not grant,
for the storage or disposal of solid waste from mining or prospecting, an exemption,
modification, or variance that makes less restrictive a requirement in a rule
promulgated under ch. 289 or 291.

SECTION 9. 293.38 of the statutes is created to read:

it -
;ﬁhshm gfe&ﬂdwafeer—;@m groundwater quantity standards{er . //

/
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SENATE BILL 271 ' SECTION 9

293.38 Notice to transferee. Before a person who holds an ownership
interest in a mining site for which an application under s. 293.37 is pending with the
department transfers an ownership interest in that mining site, the person shall
notify the transferee in writing of the provisions of ss. 289.05 (2), 291.05 (2m), 293.13
(2), 298.17, and 293.93 and of rules promulgated under those provisions.

SECTION 10. 293.93 of the statutes is amended to read:

293.93 Effect of other statutes. If there is a standard under other state or
federal statutes, regulations, or rules which specifically regulates in whole an
activity also regulated under this chapter the other state or federal statutes,
regulations, or rules shall be the controlling standard, unless that standard is less

‘/
stringent than a standard under this chapter}éthe@ther another state or federal
statute, regulation, or rule only specifically regulates the activity in part, it shall enly

be controlling as to that part, unless that standard is less stringent than a standard
under this chapter.
SECTION 11. Initial applicability.

(1) This act first applies to mining operations for which the department of
natural resources issues a permit on the effective date of this subsection.

(END)
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DRAFTER’S NOTE LRBs0223/1dn
FROM THE RCT:kmg:pg
LEGISLATIVE REFERENCE BUREAU

October 29, 2001

Rich Schuster;

1. This is a draft of a substitute amendment to SB 271 which I have drafted following
discussions with John Stolzenberg of the Legislative Council.

2. This draft leaves the mining groundwater provisions in ch. 293 of the statutes to deal
with what I understand to be DNR’s concerns about requiring modeling for mining

waste sites. The draft specifies that the design management zone may not be larger
than 150 feet.

3. It is my understanding from John that you want to ensure that mining waste is
tested to determine whether it is hazardous. I believe that current s. 291.21 will
require that testing. I also understand that you want DNR to apply the more stringent
of hazardous waste rules or mining rules. I believe that s. 293.93 of the statutes, as
modified by this draft, would accomplish that. This may depend how broadly DNR
interprets “standard” in s. 293.93. You may wish to ask DNR’s experts to review the
draft to determine whether they would interpret these provisions in a way that is
consistent with your intent.

4. Please do not hesitate to contact me with questions or redraft instructions.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.state.wi.us
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SENATE SUBSTITUTE AMENDMENT ,
TO 2001 SENATE BILL 271

AN ACT to amend 289.05 (2), 291.01 (7), 293.15 (9), 293.15 (11) and 293.93; and
to create 291.05 (2m), 293.17 and 293.38 of the statutes; relating to:

environmental regulation of mining and notice to transferees of interests in

mining sites.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 289.05 (2) of the statutes is amended to read:

289.05 (2) With the advice and comment of the metallic mining council, the
department shall promulgate rules for the identification and regulation of metallic
mining wastes. The rules promulgated to identify metallic mining wastes and to
regulate the location, design, construction, operation, and maintenance of facilities
for the disposal of metallic mining wastes shall be in accordance with any-er-all-of

the provisions under this chapter and chs. 30 and 283. The rules shall take into

consideration M@MLMMMMWQPM%%%%
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metalliemining wastes as-well-as any special environmental concerns that will arise

as a result of the disposal of metallic mining wastes. In promulgating the rules, the

department shall give consideration to research, studies, data, and
recommendations of the U.S. environmental protection agency on the subject of

metallic mining wastes arising from the agency’s efforts to implement the resource

conservation and recovery act. The department may not promulgate rules under this
subsection that are less stringent than the rules promulgated under subs. (1) and (3).

SECTION 2. 291.01 (7) of the statutes is amended to read:

291.01 (7) “Hazardous waste” or “waste” means any solid waste identified by
the department as hazardous under s. 291.05 (1), (2), (2m), or (4).

SEcTION 3. 291.05 (2m5 of the statutes is created to read:

291.05 (2m) Notwithstanding subs. (1) and (2) and any exemption under 42
USC 6921 (b), the department shall identify a solid waste as a hazardous waste if the
solid waste is from the extraction, beneficiation, or processing of ores and minerals,
and the solid waste otherwise satisfies the criteria under 42 USC 6921 (a) or has the
characteristics, or is listed, under 42 USC 6921 (b).

SECTION 4. 293.15 (9) of the statutes is amended to read:

293.15(9) Promulgate rules by which the department may grant an exemption,
modification, or variance, either making a requirement more or less restrictive, from
any rule promulgated under chs.—289-t6-292 and this chapter, if the exemption,
modification, or variance does not result in the violation of any federal

environmental statute or regulation or state environmental law statute or rule. other
than the rule from which the exemption, modification, or variance is granted, or

endanger public health, safety, or welfare or the environment.
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SECTION 5. 293.15 (11) of the statutes is amended to read:

2093.15 (11) Notwithstanding chs. 289 and 291, promulgate rules establishing
groundwater quality standards or groundwater quantity standards, or both, for any
prospecting or mining activity, including standards for any mining waste site. If the

department establishes groundwater quality standards under this subsection, the

department shall require the use of a 3—dimensional desion management zone for

purposes of facility design, the review of facility performance, and enforcement that

extends no further than 150 feet, from the outer waste boundary or the edge of he

Other than o Loowote Geilify J

reley /{facilitv/ﬂlor no further than the“boundary of the property owned/;l;bv the
§

applicant, whichever distance is less.

SECTION 6. 293.17 of the statutes is created to read:
| 293.17 Limitation on department power. The department may not grant,
for the storage or disposal of solid waste from mining or prospecting, an exemption,
modification, or variance that makes less restrictive a requirement in a rule
promulgated under ch. 289 or 291.

SECTION 7. 293.38 of the statutes is created to read:

293.38 Notice to transferee. Before a person who holds an ownership
interest in a mining site for which an application under s. 293.37 is pending with the
department transfers an ownership interest in that mining site, the person shall
notify the transferee in writing of the provisions of ss. 289.05 (2), 291.05 (2m), 293.13
(2), 293.17, and 293.93 and of rules promulgated under those provisions.

SECTION 8. 293.93 of the statutes is amended to read:

293.93 Effect of other statutes. If there is a standard under other state or
federal statutes, regulations, or rules which specifically regulates in whole an

activity also regulated under this chapter the other state or federal statutes,
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regulations, or rules shall be the controlling standard, unless that standard is less

stringent than a standard under this chapter. If the-ether another state or foderal
statute, regulation, or rule only specifically regulates the activity in part, it shall enly

be controlling as to that part, unless that standard is less stringent than a standard
under this chapter.

SECTION 9. Initial applicability.

(1) This act first applies to mining operations for which the department of
natural resources issues a permit on the effective date of this subsection.

(END)



