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State Senator
James R. Baumgart

State Capitol: P. O. Box 7882, Madison, WI 53707-7882 » Telephone (608) 266-2056
Toll-free: 1-888-295-8750 » E-Mail: sen.baumgart@legis.state.wi.us

January 15, 2002
TO: Mary Gibson Glass
FROM: Senator Baumgart

RE: Drafting instructions for substitute amendment for SB 361

Enclosed you will find suggested changes to Senate Bill 361. These changes have been
worked on in conjunction with Dave Seibert of the Department of Natural Resources.
If you have any questions, please feel free to contact Dave at 264-6048 or Pat of my
staff at 266-2056. Thank you for your continued efforts on this bill and the many
other wetlands issues that have come up during this session.

“As stewards for this and future generations, we must use the land wisely.” - Jim Baumgart
Printed on recycled paper.
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For further information see the state ﬁscal estunate which will be pnnted as -
an appendix to this bill,

The people of the state of Wisconsin, repiesented in senate and assembly, do_ )
enact as follows: . ' ;

SECTION 1. 281.837 (3) () of the statutes, as affected by 2001 Wisconsin Act 6,
is repealed.

SEcTiON 2, 281.37 (3c) of the statutes is created to read:

[ CAMMEPSRTIin) o
281.37 (8¢) m (a) In approving a mitigation project, the

depMent shall determine the size-o f o 0 be Tes » h d; J
Ao Co’w /9 ﬂu AR cn f'&fw re d .
ereated. ‘ ’6 7 7

' f@'"/mu
-(b) Except as provided in sub. (Sg),-aad-su-bjeet-to_su-br{ay-)- the sme—ef—the

m,u\{'

be at least 150% of the size of the wetlands that are adversely impacted.

SECTION 8. 281.87 (3g) of the statutes is created to read:

Enar'f?m\f > /S‘a '7o req u n.aymvr

281.37 (Sg) BMENT.S : AS
o~ [

' of a m1t1gatxon project
T 0M+‘

shall be at least 100% of the size of the-wetlands that are adversely impacted if all

of the following apply:

(a) Credits from a mitigation bank that has been approved by the deparunent
are being used for the mitigation project.

- (b) The permitted activity for which the mitigation project i being authorized

will not impact ény of the following:
1. A deep marsh.

2. Aridge ﬁnd swale complex.
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SEcTION 8

3. A wet prairie that is not dominated by reed canary grass to the exclusxon of
a sxgmﬁcant population of native species.

4. An ephemeral pond in a wooded area. .

5. A sedge meadow or fresh wet meadow that is not dominated by reed c_é.nary
grassutg t#e exclusion of a significant population of native species and that is located
south ofSéH-I'{O b

6. A bog located south o?SéH 10.

4
7. A hardwood,.emles, or conifer swamp located sm;th of Séﬁ wy

w4 Cf‘dvl/‘-“wm/(dqf\fta( Mot OF (117 hwe
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SENATE SUBSTITUTE AMENDMENT )
TO 2001 SENATE BILL 361

CE
AN Act = relating to: the amount of mitigation required for wetland mitigation

ProjeCﬁ(‘MWﬁ fe Yo % %%

The people of the state of Wisconsin, represented in senate and @bsembly, do

enactasfollows.') a/ W 2 Z(/WMM Z@ A

SECTION 1. 281.37 (2) (d) of the statuteslis amended to read:

281.37 (2) (d) If the department determines that the conditions of a p‘ermit or
other authorization issued by the U.S. Army Corps of Engineers for an activity that
affects a wetland do not meet the requirements of any guidelines established in the
memorandum of agreement under sub. (4), the department may impose additional
conditions to ensure that the requirements are met. The In calculating the amount
of mitigation required under this sectigl, the department may not require that the

acreage of a mitigation project considered under par. (a) exceed the acreage that is
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required for the project under the guidelines established in the memorandum of

agreement under sub. (4).

History: 1999 a. 147; 2001 a. 6 55. 1 to 5; Stats. 2001 5. 281.37. g
SECTION 2. 281.37 (3) (g) of the statutes, as affected by 2001 Wisconsin Act 6,

NOTE: NOTE: Sub. (2)is created eff. 8-1-01 by 1999 Wis. Act 1(47,/s.z.nom=
is repealed.

SECTION 3. 281.37 (3c) of the statutes is created to read:

281.37 (3¢) AMOUNT OF MITIGATION REQUIRED. (a) In this subsection, “improved
wetland” means a restored, enhancedior created wetland.

(b) Except as provided in sub. (3g),'/ in approving a mitigation project, the
department shall determine the amount of mitigation required by using a
compensation ratio of improved wetlands to adversely affected wetlands of at least
1.5to0 1.

A v’

(c) For purposes of this subsection and sub. (3g), the department shall by rule
define or otherwise by rule specify the criteria to be used in determining what
qualifies for a compensation ratio of 1.5 to 1 and what qualifies for a compensation
ratio of 1 to 1. 4

SECTION 4. 281.37'(3g) of the statutes is cre_ated to read:

281.37 (3g) AMOUNT OF MITIGATION REQUIREDKE\EXCEPTION. .The department shall
determine the required amount of mitigation for a mitigation project by using a
compensation ratio of improved wetlands to adversely affected wetlands of at least 4

1 to 1 if all of the following apply: <~ IN

(END)



© 00 g O O s W Do

I S N T S = S SO )
S Ot W N = O

17
18
19
20

2001 — 2002 Legislature -3- M%kh@iﬁﬁ?ﬁ
. SENATE BILL 361 -

TN

For further information see the state fiscal estimate, which will be printed \a\fs
an appendix to this bill.

SECTION 1. 281.37 (3\(g) of the statutes, as affected by 2001 Wisconsin Act 6,

is repealed.

281.37 (38¢c) SIZE REQUIREMENT.

S

SECTION 2. 281.37 (3c¢) of the'statutes is éreated to read:

)/Ii/:pproving a mitigation project, the
department shall determine the sizg’of the\wetlands tq be restored, enhanced, or
created. |

(b) Except as provided in sub. (8g), and subject to sub. (3j), the size of the
wetlands that are restgréd, énhanced, or created as part'ef a mitigation project shall
be at least 150% of the size of the wetlands that are adverse impacted;
- SECTION 3. 281.37 (3g) of the statutes is created to read:

281.37 (83g) SIZE REQUIREMENT; SPECIFIC AREAS. Subject to sub; S‘j%i:ize of

the wetlands that are restored, enhanced, or created as part of a mitigation project

shall be at least 100% of the size of the wetlands that are adversely impacted i

\_@he following apply:

. v oV
(a) Credits froma mitigation bank that has been approved by the department

are being used for the mitigation project.

(b) The permitted activity for which the mitigation projcct is being authorized
will not impact any of the following:
1. A deep marsh.

2. Aridge and swale complex.
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3. A wet prairie that is not dominated by reed canary grass to the exclusion of
a significant population of native species.
4. An ephemeral pond in a wooded area.

5. A sedge meadow or fresh wet meadow that is not dominated by reed canary

grass to the exclusion of a significant population of native species and that is located

south of STH 10.
USH
6. A bog located south of SPH 10. USH N/
7. A hardwoodg/ deytyn, or conifer swamp located south of SHH 10.

O W =N 6 Ot A~ W N

SECTION 4. 281.37 (3)) of the statutes is created to read:
A JQUIREMENT;"’ADJUSTMENT. If the size of the wetlands to be
restored, enhanced, or cQEasér‘hs mitigation project, as calculated under
sub. (3c) or (3g);exceeds the acreage that:mﬁw‘mitigation project under

the

idelines established in the memorandum of agreement under sub. (4), the size

of the wetlands shall be reduced to equal the maximum acreage allowed under the

guidelines.

16 éém
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DRAFTER’S NOTE LRBs0285/3fin

FROM THE MGG%\.}C
LEGISLATIVE REFERENCE BUREAU

Note that the ratio requirements are minimum and not absolute requircments. I made
them minimum requirements in the bill because I did not think it would be possible
to restore, enhance, or create a wetland that is an exact size. However, since this
substitute amendment is no longer using such a specific measurement, DNR may want
to make the ratios absolute. gu,b&“vi \\)C\vé.

I feel that it is necessary to reconcile s. 281.37 (2) (d), or a]] ernatively s. 281.37 (4), with
s. 281.37 (3c¢) and (3g). I have done this differently in t. 'séamendment than it was done
in the bill in an attempt to state it more clearly. If DNR disagrees that this

reconciliation is necessary, please have Dave Seibert or some?one else knowledgeable
on these issues @ call me.

I did this substitute amendment as a preliminary draft so that if any changes are
neededy we will not have to deal with stripes until the draft is finalized.

Mary Gibson—-Glass
Senior Legislative Attorney
Phone: (608) 267-3215
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January 18, 2002

Note that the ratio requirements are minimum and not absolute requirements. I made
them minimum requirements in the bill because I did not think it would be possible
to restore, enhance, or create a wetland that is an exact size. Ilowever, since this
substitute amendment is no longer us1ng such a specific measurement, DNR may want
to make the ratios absolute.

I feel that it is necessary to reconcile s. 281.37 (2) (d), or alternatively s. 281.37 (4), with
s. 281.37 (3c) and (3g). I have done this differently in this substitute amendment than
it was done in the bill in an attempt to state it more clearly. If DNR disagrees that this

reconciliation is necessary, please have Dave Seibert or someone else knowledgeable
on these issues call me.

I did this substitute amendment as. a preliminary draft so that if any changes are
needed we will not have to deal with stripes until the draft is finalized.

Mary Gibson—Glass
Senior Legislative Attorney
Phone: (608) 267-3215




January 24, 2002

Dear Mary,

Enclosed are some suggested changes that Dave Seibert, DNR, gave me on your
preliminary draft. The draft looks good and we seem to be getting closer. Please

take a look at thiese suggested changes and if they make sense we’d like to make the
changes.

If you have any questions, please feel free to contact Dave at 4-6048 or myself.
Thank you for your continued efforts on our behalf. Also, it may be useful to include
a message on your cover letter that explains that this sub. Amendment accomplishes
the same goals as the original bill but is consistent with current rule language.

Thanks,

Pat

Sen. Baumgart’s Office
6-2056
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Note that the ratio reqmrements are mxmmué and not absolute requu'emmts. I made gt

'to regtore, enhance, or create a wetland that is an exact size. Howover, since this

* them minimum requirements in the bill because I did not think it would be possible -

- substitute amendment is no longer using such a apeclﬁc measurement DNR may want | |

" to make the ratios absolute.

I feel that it is necessary to reconcile 8. 281. 37 (2) (d), or altematwely 8. 281.37 4), w:lth
' 8. 281.87 (Sc) and (3g). 1have done this differently in this substitute amendment than
6 it was done in the hill in an attempt to state it more dearly. 1f DNR disagrees that this
reconciliation is necesSary, pleaae have Dave Sexberh or someone else knowledgeable ::

on these issues call me.. .

S 1 did this subsutute amendment as a prehmmary draﬁ'. 80 that if any changes are.
N needed we wﬂl not have to deal w1th stnpes untxl the draﬁ: is ﬁnahzed e .

Mary Gabson—-(}lasa
- Senior Legislative Attorney
- Phone: (608) 267-3215.
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' :éaﬂ'ectl a wetland do not meet the reqmrements of any gmdelmes estabhshed in the f

i 10 o :?:memorandum of agreement under sub ), the deparﬁnent may impose addmonal ot

' eondmons to e ensure that the requlrements are met. 51!he Mﬂwmgmt . i
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SENATE SUBSTITUTE AMENDMENT
= TO 2001 SENATE BILL 861

AN ACT to mpeaz 281. 37 (3) (g) to amend 281 37 (2) @ and fo create 28187

fxﬁ
(3c) and 281 37 (33) of the statutes, relating to:. the amount of %&m

- re d fo etland ation jects and re the exerclse of
: qulre r wetlan ni’mg prOJ \qmnng
rule—makmg authonty

The peéople of the 8tate of Wiscomin, repmented in aemzte and assemblgs do_ 0
' enactas ﬁ)llows. o+ .

. SECTION 1. 281. 37 (2) (d) of the statutes as affected by 2001 Wisconmn Act 8,

281 37 (2) (d) Ifthe department determmes tha.t the cond:.tnons ufa perm1t or R

| other authonzatlon msued by the U, S Army Corps of Engmeers for an achvxty that
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. acreage of a mitigation project oons1dered inder par, (a) exceed the acreage that is _ .
required for the project under the guidelines established in the memorandum off’ |
~ agreement under sub. (4). o i
SEoTIoN 2. 28137 (3) (@) of the statutes, as affected by 2001 Wisconsin Act6,
e ropoated. _ . s
‘ Sncnon 8. 281.37 (8¢c) of the statutes is created to read:
x 8 281.37 (3¢) AMOUNT OF, m';xmoum REQUIRED

4 :

NP SR~ R - TR ST - - B

Y 10 ' 3!( Except as provided in sub (3g), in approving a mitigation project, the
: MpeuSate
}(11 department shall determine the amount Co mitigati o;’ required by using =
ot s | 5 acreo a«fcompunA/wh) gach) Aerr

/12 ‘comy atmn ratio of mp;me&weﬂmde to,adversely affected wetlands ef*at\],eagt -
)( pens Coppensahon AU a(‘,'r(! ol {

_ SEOTION4. 281 37 (3g) of the statutes is crea Qldtoread
. ComprnSe z‘y

}(19 281.37 (8g) AMOUNT OF;MITIGATION QUIRED- oN. The department shall

)@0 . determine the required amount of mlggatm?for a mitigation praject by using a

1
21 compensation ratio of immpreved-wetlands toadversel affected wetlands of at least
mpu«swbm RoyeS {E‘,{Ly 0‘6
22 1to 1if all of the following apply:

23 (A) Credits from a mitigation bank that has been approved by the ilepa;tment ' '
94  are being used for the mitigation project. . -



- TR I

. 'mll not unpact any of tha followmg

: a s:gmﬁcant populahon of natxve specma

© ®m N, ;R N

B ,,*- o ‘ ' ! i . . e - A : | 1 . mloml' ‘
W0l 0dLegilators s~ - mewm.

Snc'mm 4

(b) The permltted actmty for Whlch the mmgauon pro;ect is bemg authonzed

1 A deep marsh .
2, A ndge and swale complex

3. Awet prame that is not dommated by reed canary grass to the excluslon of :

4 An ephemeral pond m a Wooded area

.

‘ grass to t&g ﬁ:ﬁlumon ofa sxgmﬁcant populahon ofnahve species and that i 15 located

south of STH 10.
6. A bog located south of USH 10

A hardwood or comfer swamp located -outh of USH 10
' 8 A cedar swamp 1ncated north of USH 10

: (END)‘

B, A sedge meadow or freah wet meadow that is not dommated by reed canary '
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SENATE SUBSTITUTE AMENDMENT ,
TO 2001 SENATE BILL 361

¢

AN ACT to repeal 1.37 (3) (); to amend 281.37 (2) (d); and to create 281.37
Y Compamnsetovy
(3c) and 28187 (3g) of the statutes; relating to: the amount of(mltlgatlon
required for wetland mitigation projects Tl € Cl
rile~making aGhopity,)

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

. SECTION 1. 281.37 (2) (d) of the statutes, as affected by 2001 Wisconsin Act 6,
is arﬁended to read:

281.37 (2) (d) Ifthe department determines that the conditions of a permit or
other authorization issued by the U.S: Army Corps of Engineers for an activity th;t
affects a wetland do not meet the requirements of any guidelines established in the
memorandum of agreement under sub. (4), the department may impose additional

conditions to ensure that the requirements are met. The In calculating the amount
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off mitigation required under this section, the department may not require that the

acreage of a mitigation project considered under par. (a) exceed the acreage that is

required for the project under the guidelines established in the memorandum of

agreement under sub. (4).

SECTION 2. 281.37 (3) (g) of the statutes, as affected by 2001 Wisconsin Act 6,

is repealed.
SECTION 3. 281.37 (3c¢) of the statutes is created to read:
COMPENSATORY
281.37 (8¢) AMOUNT OF IlMITIGATION REQUIRED. (a) In this subsection, “improved

wetland” means a restored, enhanced, or created wetland.

(b) Except as provided in sub. (3g), in approving a mitigation project, the

ce)
department shall determine the amount of [mitigation requiRed by using a
compensatlon ratio of WM@MMMMW at least
bous of CoMmpund adum ng Loch Oenss of ad affecencl %W
1 5(

Sndo Qfm N/dbyﬁkfaﬂf/

(c) For purposes of this subsection and sub. (3g), the departmentm
w&ud& a "LLQ..SL A fovuing Mommm sl

2By pe the criteria to Md in determlmng what oy
e ranbs Loy pos. (Y avd Sub. (3 ) theo,

qualifies for SXcompensatﬁmLm/Wh epsation  S¢ i
. s Sha
SECTION 4. 281.37 (3g) of the statutes is created to read

Com pensAfo ory .
281.37 (3g) AMOUNT OFKMITIGATION REQUnﬁD EXCEPTION. The department shall

- determine the required amount of] m1t1gat1on for 4 mitigation project by using a

compensatlon ratlo of i at least

m(l oNL Gt of mwmka-rw\) QL ¢ W%Wwﬂhyds

f all of the following apply:

(a) Credits from a mitigation bank that has been approved by the department

are being used for the mitigation project.
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(b) The permitted activity for which the mitigation project is being authorized

~ will not impact any of the following:

1. A deep marsh.

2. A ridge and éwale complex.

3. A wet prairie that is not dominated by reed canary grass to the exclusion of
a significant population of native species. |

4. An ephemeral pond in a wooded area.

5. A sedge‘meadow or fresh wet meadow that is not dominated by reed cénary
grass to the exclusion of a significant population of native species and that is located
south of g’l%z—fj 10.

6. A bog located south of USH 10.

7. A hardwood or conifer swamp located south of USH 10.

8. A cedar swamp located north of USH 10.

(END)
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SENATE SUBSTITUTE AMENDMENT,
TO 2001 SENATE BILL 361

AN ACT o epeal 281.37 (3) (g); to amend 281.37 (2) (d); and to create 281.37

- (3c)4nd 281.37 (3g) of the statutes; relating to: the amount of compensatory

mitigation required for wetland mitigation proj ects.

dThe people of the state of W'sconsm, represented in senate and assembly, do

enact as follows:

SEcTION 1. 281.37 (2) (d) of the statutes, as affected by 2001 Wisconsin Act 6,

is amended to read

281.37 (2) (d) If the departrnent determines that the conditions of a permit or "

’ other authorlzatlon 1ssued by the U. S. Army Corps of Englneers for an act1v1ty that

affects a wetland do not meet the requirements of any guidelines established in the
memorandum of agreement under sub. (4), the department may impose additional

conditions to ensure that the requirements are met. The In calculating the amount

- of compensatory mitigation required under this section, the department may not .

- require that the acreage of a mitigation project considered under par. (a) exceed the
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acreage that is required for the project under the guidelines established in the
memorandum of agreement under sub. (4).
SECTION 2. 281.37 (3) (g) of the statutes, as affected by 2001 Wisconsin Act 6,

is repealed.

' SECTION 3. 281.37 (3c) of the statutes is created to read:
281.37 (3¢) AMOUNT OF COMPENSATORY MITIGATION REQUIRED. W

1) » b -
NDW»@/&Except as provided in sub. (3g), in approving a mitigation project, the

department shall determine the amount of compensatory mitigation required by

using a compensation ratio of at least 1.5 acres of compensation for each acre of

| adversely affected wetlands

@'(For purposes of this subsection and sub. (3g), the rules promulgated by the

~ department under this section shall include a rule defining or otherwise specifying

the crlterla to be used in determining what qualifies for the compensation ratios

(%
‘under par. %and sub. (3g)

SecTION 4. 281.37 (8g) of the statutes is created to read:
281.37 (3g) AMOUNT OF COMPENSATORY MITIGATION REQUIRED; EXCEPTION. The

department shall determine the required amount of compensatory mitigation for a

~ mitigation project by using a compensation ratio of at least one acre of compensation‘

for each acre of adversely affected wetlands if all of the following apply:

- (a) Credits from a mitigation bank that has been approved by the department

are being used for the mitigatien project.

(b) . The permitted activity for which the mitigation project is being authorized
will not impact any of the following:

1. A deep marsh.
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2. A ridge and swalé complex.

3. Awet prairie that is not dominated by reed canary grass to the exclusion of
a significant population of native species.

4. An ephemeral pond in a wooded area.

5. A sedge meadow or fr_esh wet meadow that is not dominated by reed canary
grass to the exclusion of a significant population of native species and that is located
south of USH 10. |

6. A bog located south of USH 10.

7. A hardwood or conifer swamp located south of USH 10.

8. A cedar swamp located north of USH 10. ‘

(END)




