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AN ACT to repeal 100.18 (12); to renumber 423.301; to renumber and amend

138.052 (9), 411.103 (1) (e), 421.202 (6) a;nd 429.104 (9); to amend 100.18 (11)
(b) 2., 100.26 (4), 138.09 (3) (e) 1. a., 422.201 (3), 423.302, 425.304 (1), 426.110
(14), 428.101 (3), 788.01 and 788.015; to repeal and recreate 138.09 (title);
and #o create 100.18 (10v), 138.052 (9) (b), 138.14, 41i.103 (1) (e) 1.,411.103
1) '(e) 2., 421.202 (6) (b), 422.308 (2g), 422.308 (2r), 422.422, 423.301 (1) (title),
423.301 (2), 423.301 (3), 428.101 (4), 429.104 (9) (a) 1., 429.104 (9) (a) 2. and
429.104 (9) (b) of the statutes; relating to: the scope of the Wisconsin
Consumer Act, the Wisconsin Motor Vehicle Consumer Lease Act, and the law
with regard to fraudulent representations and deceptive advertising; liability
and required disclosures undef the Wisconsin Consumer Act; the authority of
licensed lenders; the regulation of certain motor vehicle dealers, salespersons,
and sales finance companies; the regulation of consumer leases under the

uniform commercial code; arbitration of controversies arising out of consumer
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1 credit transactions; deceptive preapproval of open—end credit plans; payday

2 loan providers; and providing a penalty.

Analysis by the Legislative Reference Bureau
Transactions of $50,000 or less

Under current law, a transaction in which a consumer is granted credit in an
amount of $25,000 or less and which is entered into for personal, family, or household
purposes (consumer credit transaction) is generally subject to the Wisconsin
Consumer Act (consumer act). In addition, certain motor vehicle leases that are
entered into by a consumer for personal, family, household, or agricultural purposes
are subject to the Wisconsin Motor Vehicle Consumer Lease Act (consumer lease act).
The consumer act and the consumer lease act provide obligations, remedies, and
penalties that current law generally does not require for other transactions.
Currently, the consumer act and the consumer lease act apply only to transactions
that are in an amount of $25,000 or less.

This bill expands the coverage of the consumer act and the consumer lease act
to include transactions that are in an amount of $50,000 or less.

With certain exceptions, the auto dealer statutes currently regulate the
activities of motor vehicle dealers, motor vehicle salespersons, and sales finance -
companies that, among other things, engage in business involving certain motor
vehicle consumer leases that are in an amount of $25,000 or less. For example,
current law requires these businesses and individuals to obtain a license and
imposes requirements relating to agreements entered into before the execution of a
motor vehicle lease. -

This bill expands the scope of the auto dealer statutes to regulate the activities
of motor vehicle dealers, motor vehicle salespersons, and sales finance companies
that engage in business involving certain motor vehicle consumer leases that are in
an amount of $50,000 or less.

Wisconsin’s version of the uniform commercial code treats the parties to a
commercial lease differently from the parties to a lease that is entered into for
personal, family, or household purposes and that is in an amount of $25,000 or less
(consumer lease). For example, a lessee under a consumer lease may recover
attorneys fees if a court holds that a portion of the lease resulted from the
unconscionable conduct of the lessor. This bill expands the applicability of these

" uniform commercial code provisions to cover a consumer lease that is in an amount
Tﬂj%‘q; £ $50,000 or less.
tability under the consumer act

Current law provides different penalties for different violations of the
consumer act. For many violations, the merchant who commits the violation is liable
to the affected customer in an amount equal to the greater of twice the amount of the
finance charge assessed in the transaction, up to a maximum of $1,000, or the
customer’s actual damages. Under this bill, the merchant is liable for these
violations in an amount equal to the greater of twice the amount of the finance ch arge
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assessed in the transaction, up to a maximum of $5,000, or the customer’s actual
damages.

Currently, with certain exceptions, the secretary of financial institutions or any
customer affected by certain false, misleading, or unconscionable violations of the
consumer act or the federal Consumer Credit Protection Act may file a class action
lawsuit against the violating merchant for the actual damages resulting from the
violations, reasonable attorney fees, and any other relief to which the members of the
class are entitled under the consumer act generally. In addition, for certain willful
and knowing violations, the merchant may also be liable for up to $100,000 in
penalties. .

This bill increases to $500,000 the maximum amount of penalties available
under this type of class action lawsuit.

Disclosure requirements for open—end credit plans under the consumer act

Currently, a creditor under an open—end credit plan (typically, a credit card)
that is within the scope of the consumer act must make certain disclosures with
regard to the open—end credit plan. These disclosures include, among other things,
information relating to the rate of the finance charge under the plan, any annual fce
charged under the plan, and any other charges or fees assessed under the plan.

This bill requires certain creditors to make two additional disclosures. First,
if the open—end credit plan includes a fixed introductory rate of finance charge that,
after a specified period of time, increases or becomes a variable rate, the creditor
must provide the customer with a separate notice to that effect before the customer
enters into a transaction under the plan. The bill specifies the content and format
of the notice and the manner in which it must be delivered to the customer.

Second, if the creditor furnishes the customer with a periodic statement that
states a minimum monthly payment due under the open—end credit plan, the
creditor must include, as part of or along with the periodic statement, a notice
indicating the total amount of finance charges the customer would pay if he or she
paid off the debt owing under the open—end credit plan as of the date of the statement
by making only the minimum monthly payment every month. If the customer is
unable to pay off the debt owing under the open—end credit plan by making the
minimum monthly payment every month, the notice must indicate that fact.

Arbitration of consumer claims

Currently, the parties to any contract, including a contract that evidences a
consumer credit transaction, generally may agree to settle by arbitration any
controversy that arises out of the contract or out of the refusal to perform as required
under the contract. This bill limits the ability of the parties to a consumer credit
transaction to agree in advance to arbitrate a controversy that arises out of the
transaction. Under the bill, no agreement between the parties to a consumer credit
transaction may require the parties to arbitrate any controversy that arises out of
the transaction, or out of a failure to perform as required under the transaction, and
that arises after the date of the transaction. However, under the bill, the parties to
a consumer credit transaction may agree in writing to submit a controversy to

arbitration, if the parties enter into the agreement after the date on which the
controversy arises.
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Fraudulent representations and deceptive advertising

Under current law, no person may distribute an untrue statement in an
advertisement with the intent to induce the public to enter into any contract with the
person. In addition to this general prohibition on deceptive advertising, no merchant
may advertise any statement or representation with regard to the extension of
consumer credit that is false, misleading, or deceptive. The department of
agriculture, trade and consumer protection (DATCP) may prosecute a person who
distributes deceptive advertising. With certain exceptions, a person who distributes
deceptive advertising may be fined not less than $50 nor more than $200. In
addition, a person injured by deceptive advertising may sue and generally may
recover any pecuniary loss together with reasonable attorney fees. Furthermore, a
consumer who enters into a transaction resulting from a misleading statement with
regard to the extension of credit may sue to void the transaction, recover amounts
paid pursuant to the transaction, and recover reasonable attorney fees.

This bill specifies that certain representations regarding an open—end credit
plan are both deceptive advertising and false, misleading, or deceptive statements
regarding consumer credit. Under this bill, a merchant may not indicate to a
consumer that the merchant has preapproved an extension of credit to the consumer
under an open—end credit plan and then extend credit to the consumer under terms
that are less financially favorable to the consumer than those indicated. In addition,
this bill prohibits a merchant from refusing to extend credit after indicating
preapproval of an extension of credit under an open—end credit plan. It is not a
defense to a violation of this bill for the merchant to indicatc that its preapproval of
an extension of credit is subject to the merchant’s investigation of the consumer’s
financial information. However, under this bill it is not a violation for the merchant
to extend credit on different terms, or refuse to extend credit, because of an adverse
change in the financial circumstances of the consumer.

A violation of these provisions would be subject to a forfeiture of not less than
$50 nor more than $200. In addition, this bill retains the private cause of action and
the authority of DATCP to prosecute violations in current law.

Currently, the law that generally prohibits fraudulent representations and
deceptive advertising does not apply to the insurance business or, in certain
circumstances, licensed real estate brokers or salespersons. This bill repeals these
exemptions. Thus, under this bill, persons engaged in the business of insurance or
real estate are subject to the law that generally prohibits fraudulent representations
and deceptive advertising.

Payday loans

Under current law, a lender other than a bank, savings bank, savings and loan
association, or credit union generally must obtain a license from the division of
banking in the department of financial institutions (DFI) in order to assess a finance
charge greater than 18%. This type of lender is generally referred to as a “licensed
lender.” With certain limited exceptions, current law provides no maximum finance
charge for a loan entered into by a licensed lender.

Currently, a lender who makes payday loans is typically required to be a
licensed lender. In a standard payday loan transaction, the lender accepts a personal
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check from the borrower, pays the borrower the amount of the check less any
applicable finance charge, and agrees to wait a short time, such as two weeks, before
depositing the check. Current law does not spemﬁcally regulate payday loan
transactions.

This bill creates requirements and prohibitions that apply specifically to
payday loan transactions. Under this bill, a lender, other than a bank, saving bank,
savings and loan association, or credit union, who makes payday loans in the regular
course of business (payday loan provider), may not assess fees or interest in a payday
loan transaction in an aggregate amount that exceeds 5% of the amount of the
payday loan. In addition, a payday loan provider may not make a payday loan with
a term of less than 30 days. The bill also requires a payday loan provider to give each
borrower copies of educational brochures prepared by DFI regarding the operation
and potential costs of payday loans, to make annual reports to the division of banking
in DFI, and to annually pay any reasonable filing fee imposed by the division of
bankmg in DFI.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 100.18 (10v) of the statutes is created to read:

100.18 (10v) (a) Definitions. In this subsection:

1. “Customer” means a person other than an organization who seeks or
acquires credit for personal, family, or household purposes.

2. “Directly” means in person, by mail or electronic mail addressed to the
receiver, or by telephone.

3. “Merchant” has the mfaaning given in s. 421.301 (25).

4. “Open—end credit plan” h:as the meaning given in s. 421.301 (27).

5. “Organization” has the meaning given in s. 421.301 (28).

(b) Deceptive preapproved rates, terms, or conditions. 1. It is deceptive
adverﬁsing for a merchant to directly communicate to a customer, or cause to be
directly communicated to a customer, that the merchant has preapproved an

extension of credit to the customer under an open—end credit plan and then,
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SECTION 1
pursuant to the customer’s response to the communication, to make an extension of
credit to the customer under an open—end credit plan with rates, terms, or conditions
that are less financially favorable to the customer than those communicated.

2. Except as provided under subd. 3., it is not a defense to a violation of subd.
1. that the merchant’s preapproval of an extension of credit to the customer is made
subject to the merchant’s review of the customer’s financial information, credit
worthiness, credit standing, or credit capacity.

3. Subdivision 1. does not apply to an extension of credit under an open—end
credit plén with different rates, terms, or conditions than those communicated to the
customer, if the difference in rates, terms, or conditions resulted from an adverse
change in the financial circumstances of the customer between the date on which the
merchant communicates preapproval and the date on which the merchant makes the

extension of credit.

(c) Deceptive preapproval. 1.. It is deceptive advertising for a merchant to refuse

~ to extend credit to a customer under an open—end credit plan if the customer requests

the extension of credit in response to a direct communiéation from the merchant, or
a direct communication caused by the merchant, indicating that the merchant, has
preapproved the extension of credit to the customer under an open—end credit plan.

2. Except as provided under subd. 3., it is not a defense to a violation of subd.
1. that the merchant’s preapproval of an extension of credit to the customer is made
subject to the merchant’s review of the customer’s financial information, eredit
worthiness, credit standing, or credit capacity.

3. Subdivision 1. does not apply to a refusal to extend credit under an open—end
credit plan, if the refusal resulted from an adverse change in the financial

circumstances of the customer between the date on which the merchant
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SECTION 1

communicates preapproval and the date on which the merchant refuses to extend
credit.

SECTION 2. 100.18 (11) (b) 2. of the statutes is amended to read:

100.18 (11) (b) 2. Any person suffering pecuniary loss because of a violation of
this section by any other person may sue in any court of competent jurisdiction and

shall recover such pecuniary loss, together with costs, including reasonable attorney

fees;e

Any person suffering pecuniary loss because of a violation by any other person of any
injunction issued under this section may sue for damages therefor in any court of |

competent jurisdiction and shall recover twice the amount of such pecuniary loss,

together with costs, including reasonable attorney fees;-exeept-that-ne-attorney foes

' v
SECTION 3. 100.18 (12) of the statutes is repealed.

SECTION 4. 100.26 (4){f the statutes is amended to read:

100.26 (4) Any person who violates s. 100.18 (1) to (8) ex, (10), or (10v) or
100.182 is subject to a civil forfeiture of not less than $50 nor more than $200 for each
violation.

SECTION 5. 138.052 (9) of the statutes is renumbered 138.052 (9) (a) and
amended to read:

138.052 (9) (a) Chapters 421 to 428 do not apply to the refinancing,
modification, extension, renewal, or assumption of a loan which had an original

principal balance in excess of $25,000 if the unpaid principal balance of the loan has

been reduced to $25,000 or less and the refinancing, modification, extension.
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renewal, or assumption takes place before the effective date of this paragraph ....

[revisor inserts date].

SECTION 6. 138.052 (9) (b) of tfle stafutes is created to read:

138.052 (9) (b) Chaptersw 421 to 428 do not apply to the refinancing,
modification, extension, renewal, or assumption of a loan which had an original
principal balance in excess of $50,000 if the unpaid principal balance of the loan has
been reduced to $50,0QO or less and the refinancing, modification, extension,
renewal, or assumption takes place on or after the effective date of this paragraph
... [revisor inserts date].

SECTION 7. 138.09 (title) of the statutes is repealed and recreated to read: |

138.09 (title) Licensed lenders.

SECTION 8. 138.09 (3) (e) 1. a’./of the statutes is amended to read:

138.09 (3) (e) 1. a. A business engaged in making loans for business or

£y

agricultural purposes ex, loans before the effective date of this subdivision 1. a. ....

[revisor inserts datel], exceeding $25,000 in principal amount, or loans on or after the

principal amount, except that all such loans having terms of 49 months or more are

subject to sub. (7) (gm) 2. or 4.
SECTION 9. 138.14‘({f the statutes is created to read:
138.14 Payday loan providers. (1) DEFINITIONS. In this section:
(a) “Check” has the meaning given in s. 403.104 (6).
(b) “Department” means the department of financial institutions.
(¢) “Division” means the division of banking.

-

(d) “Payday loan” means any of the following:
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1. A transaction between a person and the issuer of a check in which the person
agrees to accept a check from the issuer, hold the check for a period of time before
negotiating or presenting the check for payment, and pay to the issuer, upon
accepting the check, the amount of the check less any applicable fee.

2. A refinancing or consolidation of a transaction described in subd. 1.

(e) “Payday loan provider” means a person, other than a bank, savings bank,
savings and loan association, or credit union, who makes payday loans in the
ordinary course of business.

(2) MAXIMUM FEES AND IN';‘ER}.EST FOR PAYDAY LOANS. Notwithstanding ss. 138.09
and 422.201 (9), no payday loan provider may charge, contract for, or receive fees and
interest for a payday loan in an aggregate amount that exceeds 5% of the amount of
the payday loan.

(3) MINIMUM TERM FOR PAYDAY LOANS. No payday loan provider may make a
payday loan with a term of less than 30 days.

(4) DISCLOSURE REQUIREMENTS. (a) Execept as provided in par. (b), before
disbursing funds pursuant to a payday loan, a payday loan provider shall provide the
person obtaining the payday loan with a copy of each brochure provided by the
department under sub. (6).

(b) Paragraph (a) does not apply if the person obtaining the payday loan has
previously received a copy of each brochure from the payday loan provider.

(5) REPORTING AND RECORDKEEPING. (a) On or before March 15, every payday
loan provider shall make an annual report to the division and shall pay any
reasonable filing fee imposed by the division. The report shall cover business
relating to payday loans made by the payday loan provider during the preceding

calendar year and shall include any relevant information required by the division.
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SECTION 9
The report shall be made upon forms provided by the division and shall be signed and
verified by the oath or affirmation of the payday loan provider if an individual, one
of the partners if a partnership, a member or manager if a limited liability company,
or an officer of the corporation or association if a corporation or association. A payday
loan provider that is licensea under s. 138.09 may include the information required
to be reported under this paragraph in the payday loan provider’s report under s.
138.09 (3) (D), if the information required under this paragraph is stated separately
in the report from information relatihg to the payday loan provider’s other business.

(b) Every payday loan provider shall keep the records relating to payday loans
made by the payday loan provider separate from the records of any other business
of the payday loan provider.

(6) EDUCATIONAL BROCHURES. The department shall provide brochures to
educate individuals regarding the operation and potential costs of payday loans and
regarding the laws of this state relatihg to consumer credit. Upon the request of a
payday loan provider, the department shall supply the payday loan provider with
copies of the brochures provided under this subsection. The department shall charge
a payday loan provider a reasonable fee for brochures supplied under this subsection.

(7) PENALTY. Any person who violates sub. (2), (3), (4), or (5) may be fined not
more than $500 or imprisoned not more than 6 months or both.

SECTION 10. 411.103 (1) (e)\/(')f the statutes is renumbered 411.103 (1) (e) (intro)
and amended to read:

411.103 (1) (e) (intro.) “Consumer lease” means a léase that a lessor regularly
engaged in the business of leasing or selling makes to a lessee who is an individual

and who takes under the lease primarily for a personal, family, or household purpose,
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if the total payments to be made under the lease contract, excluding payments for

options to renew or buy, do not exceed $25,000. the following:

SECTION 11. 411.103 (1) (e) {of the statutes is created to read:

411.103 (1) (e) 1. For a'lease entered into before the effective date of this
subdivision .... [revisor inserts datel, $25,000.

SECTION 12, 41i.103 (1) (e) 2.‘/c'>f the statutes is created to read:

411.103 (1) (e) 2. For a lease entered into on or after the effectivé date of this
subdivision .... [revisor inserts date], $50,000.

SECTION 13. 421.202 (6) \({f the statutes is renumbered 421.202 (6) (a) and
amended to read:

421.202 (6) (a) Consumer crédit transactions in which the amount financed
exceeds $25,000, motor vehicle consumer leases in which the total lease obligation
exceeds $25,000, or other consumer transactions in Whiéh the cash price exceeds

$25,000;, if the consumer credit transaction, motor vehicle consumer lease, or other

consumer transaction was entered into before the effective date of this paragraph ....

[revisor inserts date].

SECTION 14. 421.202 (6) (b)\{)f the statutes is created to read:

421.202 (6) (b) Consumer credit transactions in which the amount financed
exceeds $50,000, motor vehicle consumer leases in which the total lease obligation
exceeds $50,000, or other consumer transactions in which the cash price exceeds
$50,000, if the consumer credit transaction, motor vehicle consumer lease, or other

consumer transaction was entered into on or after the effective date of this paragraph

... [revisor inserts date].

>

J _
SECTION 15. 422.201 (3) of the statutes is amended to read:
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SECTION 15

422.201 (3) Feor Notwithstanding sub. (2), for licensees under s. 138.09 and
under ss. 218.0101 to 218.0163 and for pavdav loan providers under s. 138.14, the

ﬁnancé charge;-ealeulated-according to-those-sections; may not exceed the applicable

maximums permitted in and calculated under ss. 138.09, 138.14, and 218.0101 to
218.0163;-respectively.
v
SECTION 16. 422.308 (2g) of the statutes is created to read:
422.308 (2g) (a) This paragraph applies to every open—end credit plan under
which a customer obtains credit pursuant to an application described under sub. (1)

or pursuant to a transaction described under sub. (2). If the annual percentage rate

~ under the open—end credit plan is fixed for a specified period of time and then

automatically increases or becomes a variable rate, the creditor under the open—end
credit plan, before the first transaction is made under the open—end credit plan, shall
provide the customer the following notice, on a séparate document in not less than
12-point boldface type: |

ATTENTION: IMPORTANT DISCLOSURE AS REQUIRED BY STATE OF
WISCONSIN. THE ANNUAL PERCENTAGE RATE FOR THE EXTENSION OF
CREDIT WE, (NAME OF CREDITOR), GRANTED YOU ON .... (DATE ON
WHICH CREDIT EXTENDED) AUTOMATICALLY (INCREASES) (BECOMES A
VARIABLE RATE) AFTER .... (DESCRIPTION OF CIRCUMSTANCES UNDER
WHICH THE INCREASE OR VARIABLE RATE OCCURS). THE (INCREASED)
(VARIABLE) RATE IS ... (STATEMENT OF INCREASED RATE OR
DESCRIPTION OF HOW VARIABLE RATE IS DETERMINED). THE
(INCREASED) (VARIABLE) RATE APPLIES ... (DESCRIPTION OF
APPLICABILITY OF INCREASED OR VARIABLE RATE).




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2001 — 2002 Legislature ~13- et

SECTION 16

(b) Except as otherwise provided in this paragraph, the creditor shall give the
customer the notice required under par. (a) in person or shall mail the notice to the
customer in an envelope marked in not less than 12-point boldface type
“ATTENTION: IMPORTANT DISCLOSURE AS REQUIRED BY STATE OF
WISCONSIN.” If the customet is to receive a credit card under the open—end credit
plan, the notice shall be delivered to the customer along with the credit card.

SECTION 17. 422.308 (2r)‘éf the statutes is created to read:

422.308 (2r) (a) This paragraph applies to every open—end credit plan under
which a customer obtains credit pursuant to an application described under sub. (1)
‘or pursuant to a transaction described under sub. (2). If the creditor under the
open—end credit plan furnishes the customer with a periodic statement that states
a minimum monthly payment due under the open—end credit plan, the creditor shall
include, as part of or along with the periodic statement, a notice in not less than
12—point boldface type indicating the total amount of finance charges the customer
would pay if he or she entered into no transactions under the open—end credit plan
after the date of the periodic statement and paid off the debt owing under the
open—end credit plan by making only the minimum monthly payment every month.
If the customer is unable to pay off the debt owing under the open—end credit plan
by making the minimum monthly payment every month, the notice shall so indicate.

SECTION 18. 422.422{f the statutes is created to read:

422.422  Arbitration of controversies under consumer -credit
transactions. (1) PROHIBITED ARBITRATION AGREEMENTS. Except as provided in sub.
(2), no agreement between the parties to a consumer credit transaction may contain
a provision requiring the parties to submit to arbitration a controversy that arises

after the date on which the parties enter into the consumer credit transaction and
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- . SECTION 18
that arises out of the consumer credit transaction or out of a failure to perform as
required under the consumer credit transaction.

(2) PERMISSIBLE ARBITRATION AGREEMENTS. Subsection (1) does not prohibit the
parties to a éonsumer credit transaction from agreeing in writing to submit a
controversy to arbitration, if the parties enter into the agreement after the date on
which the controversy arises.

(3) REMEDY. If an agreement violates sub. (1), that portion of the agreement
that requires arbitration is void and unenforceable. 7

SECTION 19. 423.301‘/(‘)1" the statutes is renumbered 423.301 (1).

SEcTION 20. 423.301 (1) (title)‘ﬁf the statutes is created to read:

423.301 (1) (title) GENERAL PROHIBITION.

SEcTION 21. 423.301 (23/of the statutes is created to read:

423.301 (2) DECEPTIVE PREAPPROVED RATES, TERMS, OR CONDITIONS OF OPEN-END
CREDIT PLANS. (a) No merchant may directly communicate to a customer, or cause to
be directly communicated to a customer, that the merchant has preapproved an
extension of credit to the customer under an open-end credit plan and then,
pursuant to the customer’s response to the communication, make an extension of
credit to the customer under an open—end credit plan with rates, terms, or conditions
that ar-'e less financially favorable to the customer than those communicated.

(b) Except as provided under par. (c), it is not a defense to a violation of par. (a)
that the merchant’s approval of an extension of credit to the customer is made subject
to the merchant’s review of the customer’s financial information, credit worthiness,
credit standing, or credit capacity.

(c) Paragraph (a) does not apply to an extension of credit under an open-end

credit plan with different rates, terms, or conditions than those communicated to a
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SECTION 21
customer, if the difference in rates, terms, or conditions resulted from an adverse
change in the financial circumstances of the customer between the date on which the

merchant communicates preapproval and the date on which the merchant makes the
extension of credit. |

SECTION 22. 423.301 (3)zf the statutes is created to read:

423.301 (3) DECEPTIVE PREAPPROVAL OF OPEN-END CREDIT PLANS. (a) No merchant
may refuse to extend credit to a customer under an open—end credit plan if the
customer requests the extension of credit in response to a direct communication from
the merchant, or a direct commum'cation caused by the merchant, indicating that the
merchant has preapproved the extension of credit to the customer under an
open—end credit plan.

(b) Except as provided under par. (c), it is not a defense to a violation of par. (a)
that the merchant’s approval of an extension of credit to the customer is made subject
to the merchant’s review of the customer’s financial information, credit worthiness,
credit standing, or credit capacity:

(c¢) Paragraph (a) does not apply to a refusal to extend credit under an open—end
credit plan, if the refusal resulted from an adverse, change in the financial
circumstances of the customer between the date on which the merchant
communicates preapproval and the date on which the merchant refuses to extend
credit.

v

SECTION 23. 423.302 of the statutes is amended to read:

423.302 Remedies and penalty. In addition to any other remedy provided
by law, a customer who has_‘ been induced to consummate a consumer credit

transaction as a result of an advertising or communication in violation of s. 423.301

shall be entitled to a recovery from the merchant in accordance with s. 425.305.
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SECTION 24

SECTION 24. 425.304 (1)\£f the statutes is amended to read:

425.304 (1) Twice the amount of the finance charge in connection with the
transaction, except that the liability under this subsection shall not be less than $100
nor greater than $1,000 $5,000; or

SECTION 25. 426.110 (14)\€f the statutes is amended to read:

426.110 (14) A merchant shall not be liable in a class action for specific
penalties under s. 425.302 (1) (a), 425.303 (1), 425.304 (1), 425.305 (1) or 429.301 (1)
for which it would be liable in individual actions by reason of violations of chs. 421
to 427 and 429 or of conduct prescribed in sub. (2) unless it is shown by a

preponderance of the evidence that the violation was a wilful and knowing violation

of chs. 421 to 427 and 429. Ne A recovery in an action under this subsection may not

exceed $100,000 the lesser of $500,000 or 1% of the net worth of the merchant liable

in the action.
| SECTION 26. 428.101 (3) of the statutes is amended to read:
428.101 (3) Loans made on or after November 1, 1981, and before the effective
date of this subsection .... [revisor inserts datel, by a creditor to a customer and which

are secured by a first lien real estate mortgage or equivalent security interest if the

amount financed is $25,000 or less.

SECTION 27. 428.101 (4)\{)‘f the statutes is created to read:

428.101 (4) Loans made on or after the effective date of this subsection
[revisor inserts datel, by a creditor to a customer and which are secured by a first lien
real estate mortgage or equivalent security interest if the amount financed is

$50,000 or less.

v
SECTION 28, 429.104 (9) of the statutes is renumbered 429.104 (9) (a) (intro) and

amended to read:
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SECTION 28
429.104 (9) (a) (intro.) “Consumer lease” or “lease” means a lease entered into
in this state that transfers the right of possession and use by a natural person of a
motor vehicle primérily for a personal, family, household, or agricultural purpose, for
a period of time exceeding 4 montbhs, if the total lease obligation, excluding any option
to purchase or otherwise‘ become owner of the motor vehicle at the expiration of the
consumer lease, does not exceed $2-5;000—4Phe—tem—dees—netrmehide-a-eped+trsaleras
defined-under12-CFR-226:2(a)-(16)- the following:
SECTION 29. 429.104 (9) (a) 1\./0f the statutes is created to read:
429.104 (9) (a) 1. For a lease entered into before the effective date of this
subcllivision .... [revisor inserts date], $25,00.0. |
SECTION 30. 429.104 (9) (a) 2.{)f the statutes is created to read:
429.104 (9) (a) 2. For a lease entered into on or after the effective date of this
subdivision .... [revisor inserts date], $50,000.
SECTION 31. 429.104 (9) 1(b3/0f the statutes is created to read:
429.104 (9) (b) “Consumer l.ease” or “lease” does not include a credit sale, as
defined under 12 CFR 226.2 (a) (16). |

v
SECTION 32. 788.01 of the statutes is amended to read:

788.01 Arbitration clauses in contracts enforceable. -A- Except as

provided in s. 422.422, a provision in any written contract to settle by arbitration a
controversy thereafter arising out of the contract, or out of the refusal to perform the
whole or any part of the cdntract, or an agreement in writing between 2 or more
persons to submit to arbitration any controversy existing between them at the time
of the agreement to submit, shall be valid, irrevocable and enforceable except upon
such grounds as exist at law or in equity for the revocation of any contract. This

chapter shall not apply to contracts between employers and employees, or between
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SECTION 32
employers and associations of employees, except as provided in s. 111.10, nor to
agreements to arbitrate disputes under s. 101.143 (6s) or 230.44 (4) (bm).
SECTION 33. 7 88.015{f the statutes is amended to read:

788.015 Agreement to arbitrate real estate transaction disputes. -A-

Except as provided in s. 422.422, a provision in any written agreement between a
purchaser or seller of real estate and a real estate broker, or between a purchaser and
seller of real estate, to submit to arbitration any controversy between them arising
out of the real estate transaction is valid, irrevocable and enforceable except upon
any grounds that exist at law or i£1 eciuity for the revocation of any agreement. The
agreement may limit the types of controversies required to be arbitrateci and specify
a term during which the parties agree to be bound by the agreement.

SECTION 34. Initial applicability.

(1) ARBITRATION. The treatment of sections 422.422, 788.01, and 788.015 of the
statutes first applies to agreements entered into on the effective date of this
subsection.

(2) TRANSACTIONS OF $50,000 OR LESS. The treatment of sections 138.09 (title) and
(3) (e) 1. a. and 428.101 (3) and (4) of the statutes, the renumbering and amendment
of sections 138.052 (9), 411.103 (1) (e), 421.202 (6), and 429.104 (9) of the statutes,
and the creation of sections 138.0%2 (9) (b), 411.103 (1) (e) 1. and 2., 421.202 (6) (b),
and 429.104 (9) (a) 1. and 2. and (b) of the statutes first apply to transactions entered

into on the effective date of this subsection.

(3) DECEPTIVE PREAPPROVALS. The treatment of sections 100.18 (10v), 100.26 (4),

and 423.302 of the statutes, the renumbering of section 423.301 of the statutes, and

the creation of sections 423.301 (1) (title), (2), and (3) of the statutes first apply an
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SECTION 34

extension of credit or refusal to extend credit that takes place pursuant to a direct

communication of preapproval made on the effective date of this subsection.

(4) PAYDAY LOANS. The treatment of sections 138.14 and 422.201 (3) of the
statutes first applies to payda}} loans made on the effective date of this subsection.

(5) CLASS ACTIONS UNDER THE WISCONSIN CONSUMER ACT. The treatment of
section 426.110 (14) of the statutes first applies to actions arising on the effective date
of this subsection.

(6) PENALTIES UNDER THE WISCONSIN CONSUMER ACT. The treatment of section
425.304 (1) of the statutes first applies to violations occurring on the effective date
of this subsection.

SECTION 35. Effective dates. This act takes effect on the day after publication
except as follows:

(1) TRANSACTIONS OF $50,000 OR LESS. The treatment of sections 138.09 (title) and
(3) (e) 1. a. and 428.101 (3) and-(4).of the statutes, the renumbering and amendment
of sections 138.052 (9), 411.103 (1) (e), 421.202 (6), and 429.104 (9) of the statutes,
and the creation of sections 138.052 (9) (b), 411.103 (1) (e) 1. and 2.,421.202 (6) (b),
and 429.104 (9) (a) 1. and 2. and (b) of the statutes take effect on the first day of the
6th month beginning after publication.

(2) PAYDAY LOANS. The treatment of sections 138.14 and 422.201 (3) of the
statutes takes effect on the first day of the 6th month beginning after publication.

(END)
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and_remedies an d| cox ai tice and ‘dfsclosurg requireiments and prohibit o
et tiTX b0 Cond Rt T ransastione T4 urrently, a consumer lease that has a
term of more than four months is among the consumer credit transactions that are
subject to the consumer act In addition, the consumer act applies to any other
consumer lease, if the lessee pays or agrees to pay at least an amount that is
substantially equal to the value of the leased property and if the lessee will become,
or for not more than a nominal additional payment has the option to become, the
owner of the leased property. Currently, a rent-to—own agreement that qualifies as
one of these two types of consumer leases is generally subject to the consumer act,
although the consumer act does not specifically refer to rent-to—own agreements.
This bill specifies that a rent—to—own agreement entered into by a consumer is
a consumer credit sale that is subject to the consumer act. An agreement qualifies
as a rent-to—own agreement under the bill if, among other things, the rental
property is to be used primarily for personal, family, or household purposes; the
agreement has an initial term of four months or less and is automatically renewable
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with each payment after the initial term; the agreement does not require the
consumer to renew the agreement beyond the initial term; and the agreement
permits, but does not require, the consumer to acquire ownership of the personal

roperty. LAY D
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SECTION 1. 421.301 (9) of the statutes is renumbered 421.301 (9) (intro.) and
amended to read:
421.301 (9) (intro.) “Consumer credit sale” means a sale of goods, services or
An »interest in land to a customer on credit where the debt is payable in instalments

or a finance charge is imposed and includes any all of the following:

(a) Any agreement in the form of a bailment of goods or lease of goods or real
property if the bailee or lessee pays or agrees to pay as compensation for use a sum
substantially equivalent to or in excess of the aggregate value of the goods or real
property involved and it is agreed that the bailee or lessee will become, or for no other
or a nominal consideration has the option to become, the owner of the goods or real
property upon full compliance with the terms of the agreement.

SECTION 2. 421.301 (9) (b){)f the statutes is created to read:

421.301 (9) (b) A rent—to—own.agreement.

SECTION 3. 421.301 (37V5/<’)f‘the_ statutes is created to read:

421.301 (37v) “Rent-to—own agreement” means an agreement between a
merchant and a customer for the use of personal property if all of the following
conditions are met:

(a) The personal property that is rented under the agreement is to be used

primarily for personal, family, or household purposes.
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/\

renewable with each payment after the initial term.

(b) The agreement has an initial term of 4 months or less and is automatically

(c) The agreement does not obligate or require the customer to renew the

agreement beyond the initial term.

Lerd Ay

L(d) The agreement permits, but does not obligate, the customer to acquire
o

wnership of the personal property.

~ENDY
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Senator Burke:

This draft(is in preliminary form and does not include every item from your
instructions. Iwanted to provide you with as complete a draft as possible pending more

complete instructions, so that you can begin reviewing the draft as soon as poggiH
e e el
/

TLe oriaindtrof #hus drafiors role is aken from 120 84"

1. It was unclear from the instructions whether you wanted to incorporate the payday
loan provisions of SB~84 or create provisions limiting payday loan interest at 26%.
This draft incorporates SB—84. Among other things, SB—84 limits fees and interest in
payday loans at 5% of the amount of the payday loan. Please let me know if I have
misunderstood your intent. :

2. The instructions indicated that the draft should require clearer disclosure of teaser
interest rates. I had to fill in a lot of the details of this instruction and I may have done
s0 in a manner that you do not intend. Although federal law generally preempts the
state from regulating the content of applications for credit cards (see 15 USC 1610 (e)),
there are other ways to accomplish the intent of this instruction. This draft requires
a detailed disclosure to be made before the customer enters into a transaction under
the open—end credit plan. This timing gets the notice to the customer before he or she
uses the credit. The creditor in many cases could include the disclosure along with the
initial disclosures required under the federal Truth In Lending Act (see 12 CFR 226.6).

Please review the disclosure requirement in proposed s. 422.308 (2g) and let me know
if you desire any changes. Another option may be to require every advertisement for
an open—end credit plan that includes a statement of an introductory rate to also state,
adjacent to the introductory rate and in the same font and size, the rate that applies
after the introductory rate expires. I have not yet researched whether this type of
regulation would be permissible under federal law.

Please also review the disclosure requirement regarding minimum monthly payments
in proposed s. 422.308 (2r) to ensure it is consistent with your intent.

3. The provision increasing the maximum liability under a class action for certain
violations of the consumer act first applies to actions arising on the date on which the
provision becomes law. This treatment, in effect, grandfathers any creditors that may
have made a business decision to permit ongoing violations of the consumer act and

'version
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risk the current $100,000 liability. Another option would be to apply the increased
maximum to actions filed on the date on which the provision becomes law. This option
may be viewed by some as unfair because it may penalize creditors that would have
conformed their behavior to the law had they known their liability was subject to the
increased maximum.

The provision increasing the maximum penalty for certain violations of the consumer
act similarly applies only to violations occurring on the date on which the provision
becomes law. Please let me know if you desire any changes to these provisions.

4. You asked for a provision granting debit card holders the same limitations on
liability that credit card holders currently receive. I did not draft this provision
because current law already limits at $50 a customer’s liability for unauthorized use
of an ATM or debit card. Under Wis. Admin. Code Ch. DFI-Bkg 14.07 (2), the liability
of a customer of a bank for the unauthorized use of an ATM or debit card may not exceed
the lesser of $50 or the amount of any money, property, or services obtained by the
unauthorized use prior to the time the bank becomes aware of circumstances that lead
to the belief that unauthorized access to the customer’s account may be obtained.
There are similar rules that apply to customers of savings and loans, savings banks,
and credit unions. However, it is questionable whether these limitations may be
enforced against federally chartered financial institutions, regardless of whether the
limitations are in the statutes or rules.

5. The instructions indicated that the draft should include privacy provisions dealing
with the exchange of information between banks and insurance companies. The
instructions for these provisions are not sufficiently detailed and, as a result, this draft
does not include any privacy provisions. Please note that federal law restricts the
state’s ability to limit the transfer of information between affiliates and any privacy
provisions you intend to create will need to take into account these federal laws. When

you can make the time, please contact me so that we can meet and discuss your intent
with regard to privacy.

Robert J. Marchant

Legislative Attorney

Phone: (608) 261-4454

E-mail: robert.marchant@legis.state.wi.us
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Senator Burke:

This draft is the same as the “/P2” version, except this draft incorporates LRB-3541/1,
regarding rent-to—own agreements. This draft is in preliminary form and does not
include every item from your instructions. I wanted to provide you with as complete
a draft as possible pending more complete instructions, so that you can begin reviewing
the draft as soon as possible. The remainder of this drafter s note is taken from the
“/P2” version:

1. It was unclear from the instructions whether you wanted to incorporate the payday
loan provisions of SB-84 or create provisions limiting payday loan interest at 26%.
This draft incorporates SB—-84. Among other things, SB—84 limits fees and interest in
payday loans at 5% of the amount of the payday loan. Please let me know if I have
misunderstood your intent.

2. The instructions indicated that the draft should require clearer disclosure of teaser
interest rates. I had to fill in a lot of the details of this instruction and I may have done
s0 in a manner. that you do not intend. Although federal law generally preempts the
state from regulating the content of applications for credit cards (see 15 USC 1610 (e)),
there are other ways to accomplish the intent of this instruction. This draft requires
a detailed disclosure to be made before the customer enters into a transaction under
the open—end credit plan. This timing gets the notice to the customer before he or she
uses the credit. The creditor in many cases could include the disclosure along with the
initial disclosures required under the federal Truth In Lending Act (see 12 CFR 226.6).

Please review the disclosure requirement in proposed s. 422.308 (2g) and let me know
if you desire any changes. Another option may be to require every advertisement for
an open—end credit plan that includes a statement of an introductory rate to also state,
adjacent to the introductory rate and in the same font and size, the rate that applies
after the introductory rate expires. I have not yet researched Whether this type of
regulation would be permissible under federal law.

Please also review the disclosure requirement regarding minimum monthly payments
in proposed s. 422.308 (2r) to ensure it is consistent with your intent.

3. The provision increasing the maximum liability under a class action for certain
violations of the consumer act first applies to actions arising on the date on which the
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provision becomes law. This treatment, in effect, grandfathers any creditors that may
have made a business decision to permit ongoing violations of the consumer act and
risk the current $100,000 liability. ‘Another option would be to apply the increased
maximum to actions filed on the date on which the provision becomes law. This option
may be viewed by some as unfair because it may penalize creditors that would have

conformed their behavior to the law had they known their liability was subject to the

increased maximum. :

The provision increasing the maximum penalty for certain violations of the consumer
act similarly applies only to violations occurring on the date on which the provision
becomes law. Please let me know if you desire any changes to these provisions.

4. You asked for a provision granting debit card holders the same limitations on
liability that credit card holders currently receive. I did not draft this provision
because current law already limits at $50 a customer’s liability for unauthorized use
of an ATM or debit card. Under Wis. Admin. Code Ch. DFI-Bkg 14.07 (2), the liability
of a customer of a bank for the unauthorized use of an ATM or debit card may not exceed
the lesser of $50 or the amount of any money, property, or services obtained by the
unauthorized use prior to the time the bank becomes aware of circumstances that lead
to the belief that unauthorized access to the customer’s account may be obtained.
There are similar rules that apply to customers of savings and loans, savings banks,
and credit unions. However, it is questionable whether these limitations may be
enforced against federally chartered financial institutions, regardless of whether the

limitations are in the statutes or rules.

5. The instructions indicated that the draft should include privacy provisions dealing

with the exchange of information between banks and insurance companies. The
instructions for these provisions are not sufficiently detailed and, as a result, this draft
does not include any privacy provisions. Please note that federal law restricts the
state’s ability to limit the transfer of information between affiliates and any privacy
provisions you intend to create will need to take into account these federal laws. When
you can make the time, please contact me so that we can meet and discuss your intent

‘with regard to privacy.

Robert J. Marchant

Legislative Attorney

Phone: (608) 261-4454

E-mail: robert.marchant@legis.state.wi.us




Barman, Mike

From: Marchant, Robert

Sent: Friday, September 21, 2001 1:30 PM
To: Barman, Mike

Subject: FW: LRB 3442/P3

Mike, would you please take care of this. Please check to make sure Burke is the requester.

Let me know if you are not able to take care of this. Thanks.

Rob
----- Original Message---—-
From: Bjork, Tanya
Sent: Friday, September 21, 2001 1:19 PM
To: Marchant, Robert
Subject: LRB 3442/P3

Please email me the draft and notes you sent hard copy.

Thanks




Barman, Mike

From: Barman, Mike

Sent: Friday, September 21, 2001 2:41 PM
To: Sen.Burke

Subject: LRB-3442/P3 (requested by Tanya Bjork)

E

01-3442/P3 01-3442/P3dn

ke Bovman
Mike Barman - Senior Program Asst. (PH. 608-266-3561)
(E-Mail: mike.barman@legis.state.wi.us) (FAX: 608-264-6948)

State of Wisconsin

Legislative Reference Bureau - Legal Section - Front Office
100 N. Hamilton Street - 5th Floor

Madison, WI 53703



Marchant, Robert

To: ' Bjork, Tanya
Subject: Consumer draft
Tanya--

I am back from my leave and | wanted to touch base with you regarding the consumer act draft. Have you received any

further recommendations from the consumer law folks? My notes reflect that we are awaiting further information regarding
financial privacy.

Robert J. Marchant
Legislative Attorney

State of Wisconsin Legislative Reference Bureau
608-261-4454
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Document ’ ‘ o Page 1 of 1-

DFI-Bkg 14.07 Allocation of liability.

DFI-Bkg 14.07(1)

(1) BETWEEN BANK AND THIRD PARTIES. Each activity authorized under s. 221.0303, Stats., shall be conducted
in accordance with a written agreement between the bank and any participating merchant, service center,

data processor or other third party, setting out the manner in which liability from errors, malfunctions or
the unauthorized use of a customer bank communications terminal will be allocated between the parties.

POF;
DFI-Bkg 14.07(2) o
(2) LMITED CUSTOMER LIABILITY FOR UNAUTHORIZED USE. -
FDF,
DFI-Bkg 14.07(2)(a)
(a) The liability of a customer of a bank for the unauthorized use of a plastic card or other means

providing the customer access to a customer bank communications terminal may not exceed the lesser of
the following: '

DFI-Bkg 14.07(2)()1.
1. $50.

DFI-Bkg 14.07(2)(a)2. L=t .

2. The amount of any money, property or services obtained by its unauthorized use prior to the time the
bank is notified of, or otherwise becomes aware of, circumstances which lead to the belief that
unauthorized access to the customer's account may be obtained. Notice is sufficient when the customer

takes such steps as may reasonably be required in the ordinary course of business to provide the bank
with the pertinent information.

DFIL-Bkg 14.07(2)(h) | -
(b) A customer furnishing another person with a plastic card or other means of access to the customer's
account through a customer bank communications terminal shall be deemed to authorize all transactions

that may be accomplished by that means, until the customer has given actual notice to the bank that
further transactions are unauthorized. ‘

http://folio.legis.state.wi.us/c gi-bin/om_isﬁpi.dll?clientlD:135190&inf0base=code.nfo&j 1= 10/02/2001
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tcf Sara at consumer law clinic

create 610.70 (8) to read “An insurer who discloses personal
medical information in a manner inconsistent with sub. (5) shall be
liable for actual damages, exemplary damages of not more than

$25,000, costs, and attorney fees.”

Other than that, there are no further drafting instructions.
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AN ACT to repeal 100.18 (12); to renumber 423.301; to renumber and amend

138.052 (9), 411.103 (1) (e), 421.202 (8), 421.301 (9) and 429.104 (9); to amend
100.18 (11) (b) 2., 100.26 (4), 138.09 (3) (e) 1. a., 422.201 (3), 423.302, 425.304
(1), 426.110 (14), 428.101 (3), 788.01 and 788.015; to repeal and recreate
138.09 (title); and Zo create 100.18 (10v), 138.052 (9) (b), 138.14, 411.103 (1) (e)
1.,411.103 (1) (e) 2., 421.202 (6) (b), 421.301 (9) (b), 421.801 (837v), 422.308 (2g),
422.308 (2r), 422.422, 423.301 (1) (title), 423.301 (2), 423.301 (3), 428.101 (4),
429.104 (9) (a) 1., 429.104 (9) (a) 2. and 429.104 (9) (b) of the statutes; relatingr ’
to: the scope of the Wisconsin Consumer Act, the Wisconsin Motor Vehicle
Consumer Lease Act, and the law with regard to fraudulent representations

and deceptive advertising; liability and required disclosures under the

\mbﬂl\\( w»&r-{’f{\/\)bwnw Mofvr Ve/ch‘é C’uns»«ku‘ Lewe _‘4(/" »

Wisconsin Consumer Act; the authority of licensed lenders the regulation of
certain motor vehicle dealers, salespersons, and sales finance companies; the
regulation of consumer leases under the uniform commercial code; arbitration
of controversies arising out of consumer credit transactions;( deceptive

W%%We
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preapproval of open—end credit plans; payday loan providers;)and providing a

penalty.

Analysis by the Legislative Reference Bureau
Transactions of $50,000 or less

Under current law, a transaction in which a consumer is granted credit in an
amount of $25,000 or less and which is entered into for personal, family, or household
purposes (consumer credit transaction) is generally subject to the Wisconsin
Consumer Act (consumer act). In addition, certain motor vehicle leases that are
entered into by a consumer for personal, family, household, or agricultural ;
are subject to the Wisconsin Motor Vehicle Consumer Lease Act (consumer lease act).
The consumer act and the fonsumer lease act provide obligations. Temedies, and
penalties that current law generally does not require for other transactions.
Currently, the consumer act and the consumer lease act apply only to transactions
that are in an amount of $25,000 or {':s)s.

This bill expands the coverage of the consumer act and the/consumer lease act
to include transactions that are in an amount of $50,000 or less.

With certain exceptions, the auto dealer statutes currently regulate the
activities of motor vehicle dealers, motor vehicle salespersons, and sales finance
companies that, among other things, engage in business involving certain motor
vehicle consumer leases that are in an amount of $25,000 or less. For example,
current law requires these busihesses and individuals.to obtain a license and
Imposes requirements relating to agreements entered into before the execution of a
motor vehicle lease. .

This bill expands the scope of the auto dealer statutes to regulate the activities
of motor vehicle dealers, motor vehicle salespersons, and sales finance companies
that engage in business involving certain motor vehicle consumer leases that are in
an amount of $50,000 or less. _

Wisconsin’s version of the yniform commercial gode treats the parties to a 7%
commercial lease differently from the parties to a lease that is entered into for
personal, family, or household purposes and that is in an amount of $25,000 or less
(consumer lease). For example, a lessee under a consumer lease may recover
attorneyg fees if a court holds that a portion of the lease resulted from the
unconscionable conduct of the lessor. This bill expands the applicability of these
pniform gommercial gode provisions to cover a consumer lease that is in an amount ¥

of $50,000 or less.

enit-to-own agreeme
Currently, a cons
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Liability under the consumer ai v
Current law provides different penalties for different violations of the

consumer act. For many violations, the merchant who commits the violation is liable
to the affected customer in an amount equal to the greater of twice the amount of the
finance charge assessed in the transaction, up to a maximum of $1,000, or the
customer’s actual damages. Under this bill, the merchant is liable for these
violations in an amount equal to the greater of twice the amount of the finance charge
assessed in the transaction, up to a maximum of $5,000, or the customer’s actual

0t require, the consumer to acquire

Currently, with certain exceptions, the secretary of financial institutions or any
customer affected by certain false, misleading, or unconscionable violations of the
consumer act or the federal Consumer Credit Protection Act may file a class action
lawsuit against the violating merchant for the actual damages resulting from the
violations, reasonable attorney fees, and any other relief to which the members of the
class are entitled under the consumer act generally. In addition, for certain willful
and knowir\% violations, the merchant may also be liable for up to $100,000 in
penalties. }

%% This hill increases to $500,000 the maximum amount of penalties available
under this type of class action lawsuit.

. pr *‘:ch z ,‘6’ Disclosure requirements for operz%end credit plans under the consumer act
‘ &~
;2 f‘"fﬁﬂ’ ,Ck' . Currently, a creditor under an open—end credit plan (typically, a credit card)

A that is within the scope of the consumer act must make certain disclosures with
8 g regard to the open—end credit plan. These disclosures include, among other things,
information relating to the rate of the finance charge under the plan, any annual fee
charged under the plan, and any other charges or fees assessed under the plan.

This bill requires certain creditors to make two additional disclosures. First,
if the open—end credit plan includes a fixed introductory rate of finance charge that,
after a specified period of time, increases or becomes a variable rate, the creditor
must provide the customer with a separate notice to that effect before the customer
enters into a transaction under the plany The bill specifies the content and format
b}'l of the notice and the manner in which it must be delivered to the customer:

" ¢ Second, if the creditor furnishes the customer with a periodic statement that
Wit o™ q& / states a minimum monthly payment due under the open—end credit plan, the
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creditor must include, as part of or along with the periodic statement, a notice
indicating the total amount of finance charges the customer would pay if he or she
paid off the debt owing under the open—end credit plan as of the date of the statement
by making only the minimum monthly payment every month. If the customer is
unable to pay off the debt owing under the open—end credit plan by making the
minimum monthly payment every month, the notice must indicate that fact.

Arbitration of consumer claims

Currently, the parties to any contract, including a contract that evidences a
consumer credit transaction, generally may agree to settle by arbitration any
controversy that arises out of the contract or out of the refusal to perform as required
under the contract. This bill limits the ability of the partics to a consumer credit
transaction to agree in advance to arbitrate a controversy that arises out of the
transaction. Under the bill, no agreement between the parties to a consumer credit
transaction may require the parties to arbitrate any controversy that arises out of
the transaction, or out of a failure to perform as required under the transaction, and
that arises after the date of the transaction. However, under the bill, the parties to
a consumer credit transaction may agree in writing to submit a controversy to
arbitration, if the parties enter into the agreement after the date on which the
controversy arises.

Fraudulent representations and deceptive advertising

Under current law, no person may distribute an untrue statement in an
advertisement with the intent to induce the public to enter into any contract with the
person. In addition to this general prohibition on deceptive advertising, no merchant
may advertise any statement or representation with regard to the extension of
consumer credit that is false, misleading, or dec‘e}ptive. The department of
agriculture, trade and consumer protection (DATCPYmay prosecute a person who
distributes deceptive advertising. With certain exceptions, a person who distributes
deceptive advertising may be fined not less than $50 nor more than $200. In
addition, a person injured by deceptive advertising may sue and generally may
recover any pecuniary loss together with reasonable attorney fees. Furthermore, a
consumer who enters into a transaction resulting from a misleading statement with
regard to the extension of credit may sue to void the transaction, recover amounts
paid pursuant to the transaction, and recover reasonable attorney fees.

This bill specifies that certain representations regarding an open—end credit
plan are both deceptive advertising and false, misleading, or deceptive statements
regarding consumer credit. Under this bill, a merchant may not indicate to a
consumer that the merchant has preapproved an extension of credit to the consumer
under an open—end credit plan and then extend credit to the consumer under terms
that are less financially favorable to the consumer than those indicated. In addition,
this bill prohibits a merchant from refusing to extend credit after indicating
preapproval of an extension of credit under an open—end credit plan. It is not a
defense to a violation of this bill for the merchant to indicate that its preapproval of
an extension of credit is subject to the merchant’s investigation of the consumer’s
financial information. However, under this bill it is not a violation for the merchant
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to extend credit on different terms, or refuse to extend credit, because of an adverse
change in the financial circumstances of the consumer.

A violation of these provisions would be subject to a forfeiture of not less than
$50 nor more than $200. In addition, this bill retains the private cause of action and
the authority of DATCP to prosecute violations in current law. :

Currently, the law that generally prohibits fraudulent representations and
deceptive advertising does not apply to the insurance business or, in certain
circumstances, licensed real estate brokers or salespersons. This bill repeals these
exemptions. Thus, under this bill, persons engaged in the business of insurance or
real estate are subject to the law that generally prohibits fraudulent representations
and deceptive advertising.

Payday loans

Under current law, a lender other than a bank, savings bank, savings and loan
association, or credit union génerally must obtain a license from the division of
banking in mwmm&ﬁmmmm@m}m order to assess a finance
charge greater than 18%. This type of lender is generally referred to as a “licensed
lender.” With certain limited exceptions, current law provides no maximum finance
charge for a loan entered into by a licensed lender.

Currently, a lender who makes payday loans is typically required to be a
licensed lender. In a standard payday loan transaction, the lender accepts a personal
check from the borrower, pays the borrower the amount of the check less any
applicable finance charge, and agrees to wait a short time, such as two weeks, before
depositing the check. Current law does not specifically regulate payday loan
transactions. v

This bill creates requirements and prohibitions that apply specifically to
payday loan transactions. Under this bill, a lender, other than a bank, saving bank,
savings and loan association, or credit union, who makes payday loans in the regular
course of business (payday loan provider), may not assess fees or interest in a payday
loan transaction in an aggregate amount that exceeds 5% of the amount of the
payday loan. In addition, a payday loan provider may not make a payday loan with

J a term of less than 30 days. The bill also requires a payday loan provider to give each
borrower copies of educational brochures prepared by DFI regarding the operation
and potential costs of payday loans, to make annual reports to the division of banking
in DFI, and to annually pay any reasonable filing fee imposed by the division of
banking in DFI.

For further information see the state fiscal estimate, which will be printed as
J/ an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

SECTION 1. 100.18 (10v) of the statutes is created to read:

100.18 (10v) (a) Definitions. In this subsection:
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SECTION 1

1. “Customer” means a person other than an organization who seeks or
acquires credit for personal, family, or household purposes.

.

2. “Directly” means in person,. by mail or electronic mail addressed to the
receiver, or by telephone.

3. “Merchant” has the meaning given in s. 421.301 (25).

4. “Open—end credit plan” has the meaning given in s. 421.301 (27).

5. “Organization” has the meaning given in s. 421.301 (28).

(b) Deceptive preapproved rates, terms, or conditions. 1. It is deceptive
advertising for a merchant to directly communicate to a customer, or cause to be
directly communicated to a customer, that the merchant has preapproved an
extension of credit to the custome.r under an open—end credit plan aﬁd then,
pursuant to the customer’s response to the communication, to make an extension of
credit to the customer under an open—.end credit plan with rates, terms, or conditions
that are less financially favorable to the customer than those communicated..

2. Except as provided under subd. 3., it is not a defense to a violation of subd.
1. that the merchant’s preapproval of an extension of credit to the customer is made
subject to the merchant’s review of the customer’s financial information, credit
worthiness, credit standing, or credit capacity.

3. Subdivision 1. does not apply to an extension of credit under an open—end

credit plan with different rates, terms, or conditions than those communicated to the

customer, if the difference in rates, terms, or conditions resulted from an adverse

change in the financial circumstances of the customer between the date on which the

merchant communicates preapproval and the date on which the merchant makes the

extension of credit.
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(¢) Deceptive preapproval. 1. Tt is deceptive advertising for a merchant to refuse
to extend credit to a customer under an open—end credit plan if the customer requests
the extension of credit in response to a direct communication from the merchant, or
a direct communication caused by the merchant, indicating that the merchant, has
preapproved the extension of credit to the customer under an open—end credif plan.

2. Except as provided under subd. 3., it is not a defense to a violation of subd.
1. that the merchant’s preappr_oval of an extension of credit to the customer is made
subject to the merchant’s review- of the customer’s financial information, credit
worthiness, credit standing, or credit capacity.

3. Subdivision 1. does not apply to a refusal to extend credit under an open—end
credit plan, if the refusal resulted from an adverse change in the financial
clircumstances of the customer between the date on which the merchant
communicates preapproval and the date on which the merchant refuses to. extend
credit.

SECTION 2. 100.18 (11) (b) 2. of the statutes is amended to read:

100.18 (11) (b) 2. Any person suffering pecuniary loss because of a violation of
this section by any other person may sue in any court of competent jurisdiction and

shall recover such pecuniary loss, together with costs, including reasonable attorney

fees;e

Any person suffering pecuniary loss because of a violation by any other person of any
injunction issued under this section may sue for damages therefor in any court of

competent jurisdiction and shall recover twice the amount of such pecuniary loss,

together with costs, including reasonable attorney fees;except-thatno-attorney fees
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SECTION 3. 100.18 (12) of the statutes is repealed.

SECTION 4. 100.26 (4) of the statutes is amended to read:

100.26 (4) Any person who violates s. 100.18 (1) to (8) ez, (10), or (10v) or
100.182 is subject to a civil forfeiture of not less than $50 nor more than $200 for each
violation.

SECTION 5. 138.052 (9) of the statutes is renumbered 138.052 (9) (a) and
amended to read:

138.052 (9) (a) Chapters 421 to 428 do not apply to the refinancing,
modification, extension, renewal, or assumption of a loan which had an original
principal balance in excess of $25,000 if the unpaid principal balance of the loan has

been reduced to $25,000 or less and the refinancing, modification, extension,

renewal, or assumption takes place before the effective date of this paragraph ....

[revisor inserts date].

SECTION 6. 138.052 (9) (b) of the statutes is created to read:

138.052 (9) (b) Chapters 421 to 428 do not apply to the refinancing,
modiﬁcétion, extension, renewal, or assumption of a loan which had an original
principal balance in excess of $50,000 if the unpaid principal balance of the loan has
been reduced to $50,000 or less and the refinancing, modification, extension,
renewal, or assumption takes place on or after the effective date of this paragraph
... [revisor inserts date]. |

SECTION 7. 138.09 (title) of the statutes is repealed and recreated to read:

138.09 (title) Licensed lenders.

SECTION 8. 138.09 (3) (e) 1. a. of the statutes is amended to read:
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138.09 (3) (e) 1. a. A business engaged in making loans for business or

agricultural purposes oz, loans before the effective date of this subdivision 1. a.

[revisor inserts datel], exceeding $25,000 in principal amount, or loans on or after the

effective date of this subdivision 1. a. .... [revisor inserts datel. exceeding $50.000 in

principal amount, except that all such loans having terms of 49 months or more are

“subject to sub. (7) (gm) 2. or 4.

SECTION 9. 138.14 of the. statutes is created to read:

138.14 Payday loan providers. (1) DEFINITIONS. In this section:

(a) “Check” has the meaning given in s. 403.104 (6).

(b) “Department” means the departinent of financial institutions.

(c) “Division” means the division of banking.

(d) “Payday loan” means any of the following:

1. A transaction between a person and the issuer of a check in which the person
agrees to accept a check from the issuer, hold the check for a period of time before
negotiating or presenting the check for payment, and pay to the issuer, upon
accepting the check, the amount of the check less any applicable fee.

2. A refinancing or consolidation of a transaction described in subd. 1.

(e) “Payday loan provider” means a person, other than a bank, savings bank,
savings and loan association, or credit union, who makes pajrday loans in the
ordinary course of business.

(2) MAXIMUM FEES AND INTEREST FOR PAYDAY LOANS. Notwithstanding ss. 138.09
and 422.201 (9), no payday loan provider may charge, contract for, or receive fees and

interest for a payday loan in an aggregate amount that exceeds 5% of the amount of

the payday loan.
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(3) MINIMUM TERM FOR PAYDAY LOANS. No payday loan provider may make a
payday loan with a term of less than-30 days.

(4) DISCLOSURE REQUIREMENTS. (a) Except as provided in par. (b), before
disbursing funds pursuant to a payday loan, a payday loan provider shall provide the
person obtaining the payday loan with a copy of each brochure provided by the
department under sub. (6).

(b) Paragraph (a) does not apply if the person obtaining the payday loan has
previously received a copy of each brochure from the payday loan provider.

(5) REPORTING AND RECORDKEEPING. {a) On or before March 15, every payday
loan provider shall make an annual report to the division and shall pay any
reasonable ﬁling fee imposed by the division. The report shall cover business
relating to payday loans made by the payday loan provider during the preceding
calendar year and shall include any relevant information required by the division.
The report shall be made upon forms provided by the division and shall be signed and
verified by the oath or affirmation of the payday loan provider if an individual, one
of the partners if a partnership, a member or manager if a limited liability company,
or an officer of the corporation or association if a corporation or association. A payday
loan provider that is licensed under s. 138.09 may include the information required
to be reported under this paragraph in the payday loan provider’s report under s.
188.09 (3) (D), if the information required under this paragraph is stated separately
in the report from information relatihg to the payday loan provider’s other business.

(b) Every payday loan provider shall keep the records relating to payday loans
made by the payday loan provider separate from the records of any other business

of the payday loan provider.
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SECTION 9

(6) EDUCATIONAL BROCHURES. The department shall provide brochures to
educate individuals regarding the operation and i)otential costs of payday loans and
regarding the laws of this state relating to consumer credit. Upon the request of a
payday loan provider, the department shall supply the payday loan provider with
copies of the brochures provided under this subsection. The department shall charge
a payday loan provider a reasonable fee for brochures supplied under this subsection.

(7) PENALTY. Any person-who violates sub. (2), (3), (4), or (5) may be fined not

~more than $500 or imprisoned not more thén 6 months or both.

SECTION 10. 411.103 (1) (e) of the statutes is renumbered 411.103 (1) (e) (intro)
and amended to read:

411.103 (1) (e) (intro.) “Consumer lease” means a lease that a lessor regularly
engaged in the business of leasing or selling makes to a lessee who is an individual
and who takes under the lease primarily for a personal, family, or household I;urpose,
if the total payments to be made under the lease contract, exéluding payments for

options to renew or buy, do not exceed $25,000. the following:

SECTION 11. 411.103 (1) (e) 1. of the statutes is created to read:

411.103 (1) (e) 1. For a lease entered into before the effective date of this
subdivisioﬁ .... [revisor inserts dat:,e], $25,000.

SECTION 12. 411.103 (1) (e) 2. of the statutes is created to read:

411.103 (1) (e) 2. For a lease entered into on or after the effective date of this

subdivision ... [revisor inserts date], $50,000.

SECTION 13. 421.202 (6) of the statutes is renumbered 421.202 (6) (a) and

amended to read:
421.202 (6) (a) Consumer credit transactions in which the amount financed

exceeds $25,000, motor vehicle consumer leases in which the total lease obligation
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SECTION 13

exceeds $25,000, or other consumer transactions in which the cash price exceeds

$25,000;, if the consumer credit transaction, motor vehicle consumer lease, or other

consumer transaction was entered into before the effective date of this paragraph ....

[revisor inserts datel].

SECTION 14. 421.202 (6) (b) of the statutes is created to read:

421.202 (6) (b) Consumer credit transactions in which the amount financed
exceeds $50,000, motor vehicle consumer leases in which the total lease obligation
exceeds $50,000, or other consumer transactions in which the cash price exceeds
$50,000, if the consumer credit transaction, motor vehicle consumer lease, or other
consumer transaction was entered into on or after the eﬁ'ectlve date of this paragraph

QQ(’\OA

.. [revisor 1nserts date]é( e : e I ' e

-

ECTION 15. 421.301 (9) of the sﬁatutes is renumbered 421.301 (9) (intro

amended to

421.301 (9) (\m,,g% “Consumer credit sale” means a sale o4 ods, services or

payable in instalments

an interest in land to a cus%m@g{\oicredlt where the debt 1

or a finance charge is imposed and wgl\u\(j:g any alLdl the following:

(a) Any agreement in the form of a Oaijefent of goods or lease of goods or real

cTION 17. 1.30N(37y)yof the es1 ed toréad:

Samd )

ettt ey

|

N
property upon Il compliance with the terms of the agreement. W‘w
SECPON 16. 421.301 (9) (b) of the statutes is created to read: J
421.301 (9) (b) A rent—to—own agreement,
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" \M‘*‘4~21.301 (37v) “Rent-to—own agreement” means an agreement between a

(b) The agreement has an initial tewfi of ZMgonths or less and is automatically

renewable with each payment-aftér the initial term.

o,

(¢) The agreemen oes not obligate or require the cu“sﬁ’cﬁﬁn\e@\ew the
agreement beyongdrthe initial term.

\"\.
(d)

e agreement permits, but does not obligate, the customer to acquire
b

SECTION 18. 422.201 (3) of the statutes is amended to read:

422.201 (3) For Notwithstanding sub. (2), for licensees under s. 138.09 and

under ss. 218.0101 to 218.0163 and for pavdayv loan Drovidefs under s. 138.14, the

finance charge;ealeulated-according to-these-seetions; may not exceed the applicable

maximums permitted in and cal¢ulated under ss. 138.09, 138.14, and 218.0101 to

218.0163;respectivels -

SECTION 19. 422.308 (2g) of the statutes is created to read:

ship of the personal property.

422.308 (2g) (a) This paragraph applies to every open—end credit plan under
which a customer obtains credit pursuant to an application described under sub. (1)
or pursuant to a transaction described under sub. (2). If the annual percentage rate

:

~under the open—end credit plan is fixed for a specified period of time and then

automatically increases or becomes a variable rate, the creditor under the open—end
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Manle)
1 provide the customer the follovvlng notice, on a separate document in not less than

2 12-point boldface type:

w

ATTENTION: IMPORTANT DISCLOSURE AS REQUIRED BY STATE OF
4 WISCONSIN. THE ANNUAL PERCENTAGE RATE FOR THE EXTENSION OF

[}

CREDIT WE, .... NAME OF CREDITOR), GRANTED YOU ON ... (DATE ON
6 WHICH CREDIT EXTENDED) AUTOMATICALLY (INCREASES) (BECOMES A
7 VARIABLE RATE) AFTER .... (DESCRIPTION OF CIRCUMSTANCES UNDER
8 WHICH THE INCREASE OR VARIABLE RATE OCCURS). THE (INCREASED)
9 (VARIABLE) RATE IS ... (STATEMENT OF INCREASED RATE OR

10 DESCRIPTION OF HOW VARIABLE RATE IS DETERMINED). THE

(INCREASED) (VARIABLE) RATE APPLIES ... (DESCRIPTION OF
APPLICABILITY OF INCREASED OR VARIABLE RATE).

(b) Except as otherwise provided in this paragraph, the creditor shall give the

11
12
13
@ customer the notice required under par."(a“@ﬂm%haﬂmmm\the
A5 Wt\mw in an envelope marked in not less than 12—point boldface type
6 “‘“ATTENTION: IMPORTANT DISCLOSURE /AS REQ BY STATE OF
- o bt giver>
@
19
20
21
22
23
24

WISCONSIN.” If the custorner is to receive a. credit card under the open—end credit
l)&fore ’l'LL ‘p?ls-)- Yrensachoa ] Mﬂé& u/\é)&f “\’L{. (O\zu\>

‘; \M}Fvﬁg\
plan, the notice shall be delivered to the customer along with the credit card.

SECTION 20. 422.308 (2r) of the statutes is created to read:

422.308 (2r) (a) This paragraph applies to every open—end credit plan under
which a customer obtains credit pursuant to an application described under sub. (1)
or pursuant to a transaction described under sub. (2). ‘If the creditor under the
open—end credit plan furnishes the customer with a periodic statement that states
a minimum monthly payment due under the open—end credit plan, the creditor shall

25 include, as part of or along with the periodic statement, a notice in not less than
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SECTION 20
12—point boldface type indicating the total amount of finance charges the customer
would pay if he or she entered into no transactions under the open—end credit plan
after the date of the periodic statement and paid off the debt owing under the
open—end credit plan by making only the minimum monthly payment every month.
If the customer is unable to pay off the debt owing under the open—end credit plan
by making the minimum monthly payment every month, the notice shall so indicate.

SECTION 21. 422.422 of the statutes is created to read:

422,422 Arbitration” of controversies under consumer -credit
transactions. (1) PROHIBITED ARBITRATION AGREEMENTS. Except as provided in sub.
(2), no agreement between the parties to a consumer credit transaction may contain
a provision requiring the parties to submit to arbitration. a controversy that arises
after the date on which the parties enter into the consumer credit transaction and
that arises out of the consumer credit transaction or out of a failure to perform as
required under the consumer credit transaction.

(2) PERMISSIBLE ARBITRATION AGREEMENTS. Subsection (1) does not prohibit the
parties to a conéumer credit transaction from agreeing in writing to submit a
controversy to arbitration, if the parties enter into the agreement after the date on
which the controversy arises. -

(3) REMEDY. If an agreement violates sub. (1), that portion of the agreement
that requirés arbitration is void and unenforceable.

SECTION 22. 423.301 of the statutes is renumbered 423.301 (1).

SECTION 23. 423.301 (1) (title) of the statutes is created to read:

423.301 (1) (title) GENERAL PROHIBITION.

SECTION 24. 423.301 (2) of the statutes is created to read:
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423.301 (2) DECEPTIVE PREAPPROVED RATES, TERMS, OR CONDITIONS OF OPEN-END
CREDIT PLANS. (a) No merchant may directly communicate to a customer, or cause to.
be directly communicated to a customer, that the merchant has preapproved an
extension of credit to the cus’pomeI: under an open—end credit plan and then,
pursuant to the cu.sto'mer’s response to the communication, make an extension of
credit to the customer under an 6pen—end credit plan with rates, terms, or conditions
that are less financially favorable to the customer than those communicated.

(b) Except as provided under par. (¢), it is not a defense to a violation of par. (a)
that the merchant’s approval of an extension of credit to the customer is made subject
to the merchant’s review of the customer’s financial information, credit worthiness,
credit standing, or credit capacity.

(¢) Paragraph (a) does not apply to an extension of credit under an open—end
credit plan with different rates, terms, or conditions than those communicated to a
customer, if the differcnce in rates, t:erms, or conditions resulted from an adverse
change in the financial circumstances of the customer between the date on which the
merchant communicates preapproval and the date on which the merchant makes the
extension of credit.

SECTION 25. 423.301 (3) of the statutes is created to read:

423.301 (3) DECEPTIVE PREAPPROVAL OF OPEN-END CREDIT PLANS. (a) No merchant
may refuse to exténd credit to a customer under an open—end credit plan if the
customer requests the extension of credit in response to a direct communication from
the merchant, or a direct communication caused by the merchant, indicating that the

merchant has preapproved the extension of credit to the customer under an

open—end credit plan.



10
11
12

o 13
\2

2001 - 2002 Legislature ~ —17- LRggﬁd‘fﬁg{ij&‘f
. ) SECTION 25

(b) Except as provided under par. (c), it is not a defense to a violation of par. (a)
that the merchant’s approval of an extension of credit to the customer is made subject
to the merchant’s review of the customer’s financial information, credit worthiness,
credit standing, or credit capacity.

(c) Paragraph (a) does not apply to a refusal to extend credit under an open—end
credit plan, if the refusal resulted from an adverse change in the financial
circumstances of the customer between the date on which the merchant
communicates preépproval and the date on which the merchant refuses to extend

credit.

SECTION 26. 423.302 \c{f the statutes is amended to read:

423,302 Remedies and penalty. In addition to any other remedy provided
by law, a customer who has been induced to consummate a consumer credit
transaction as a result of an advertising or communication in violation of s. 423.301

shall be entitled to a‘recovery from the merchant in accordance with s. 425.305.

b -

15

16

SCM
J’“”

20
21
22
23
24
25

SECTION 27. 425.3.04 (1) of the statutes is amended to read:

425.304 (1) Nice the amount of the finance charge in connection with the
transaction, except that the liability under this subsection shall not be less than $100
nor greater than $3;000 $5,000; or

SECTION 28. 426.110 (14) of the statutes is amended to read:

426.110 (14) A me_rchailt shall not be liable in a class action for specific
penalties under s. 425.302 (1) (a), 425.303 (1), 425.304 (1), 425.305 (1) or 429.301 (1)
for which it would be liable in individual actions by reason of violations of chs. 421
to 427 and 429 or of conduct prescribed in sub. (2) unless it is shown by a
preponderance of the evidence that the violation was a wilful and knowing violation

of chs. 421 to 427 and 429. Ne A recovery in an action under this subsection may not,
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exceed $100,000 the lesser of $500,000 or 1% of the net worth of the merchant liable

in the action.

SECTION 29. 428.101 _(3) of the statutes is amended to read:

428.101 (3) Loans made on or after November 1, 1981, and before the effective
date of this subsection .... frevisor inserts datel, by a creditor to a customer and which
are secured by a first lien real eétate mortgage or equivalent security interest if the
amount financed is $25,000 or less.

SECTION 30. 428.101 (4) of the statutes is created to read:

428.101 (4) Loans made on or after the effective date of this subsection ....
[revisof inserts date], by a creditor to a customer and which are secured by a first lien
real estate mortgage or equivalent security interest if the amount financed is
$50,000 or less.

SECTION 31. 429.104 (9) of the statutes is renumbered 429.104 (9) (a) (intro) and

amended to read:

429.104 (9) (a) (intrd.) “Consumer lease” or “lease” means a lease entered into

in this state that transfers the right of possession and use by a natural person of a

' motor vehicle primarily for a personal, family, household, or agricultural purpose, for

a period of time exceeding 4 months, if the total lease obligation, excluding any option
to purchase or otherwise become owner of the motor vehicle at the expiration of the
consumer lease, does not exceed %ﬁwﬁw%deewwtmehideﬁmedgﬁaleras
defined-under 12-CER-226.2(a)-(16)- the following:

SECTION 32. 429.104 (9) (a) 1. of the statutes is created to read:

429.104 (9) (a) 1. For a lease entered into before the effective date of this

subdivision .... [revisor inserts date], $25,000.

SECTION 33. 429.104 (9) (a) 2. o.f the statutes is created to read:
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429.104 (9) (a) 2. For a lease entered into on or after the effective date of this

subdivision .... [revisor inserts date], $50,000.

SECTION 34. 429.104 (9) (b) of the statutes is created to read:

429.104 (9) (b) “Consumer lease” or “lease” does not include a credit sale, as
defined under 12 CFR 226.2 (a) (16).

SECTION 35. 788.01 of the statutes is amended to read:

788.01 .Arbitration clauses in contracts enforceable. -A— Except as

provided in s. 422.422, a provision in any written contract to settle by arbitration a

controversy thereafter arising out of the contract, or out of the refusal to perform the
whole or any part of the contréct, or an agreement in writing between 2 or more
persons to submit to arbitration any controversy existing between them at the time
of the agreement to submit, shall be valid, irrevocable and enforceable except upon
such grounds as exist at law or in equity for the revocation of any contract. This
chapter shall not apply to contracts between employers and employees, or between
employers and associations of employees, except as provided in s. 111.10, nor to
agreements to arbitrate disputes under s. 101.143 (6s) or 230.44 (4) (bm).

SECTION 36. 788.015 of the statutes is amended to read:

788.015 Agreement to arbitrate real estate transaction disputes. -A-

Except as provided in s. 422.492_a provision in any written agreement between a

purchaser or seller of real estate ar.ld a real estate broker, or between a purchaéer and
seller of real estate, to submit to arbitration any controversy between them arising
out of the real estate transaction is valid, irrevocable and enforceable except upon
any grounds that exist at law or in equity for the revocation of any agreement. The
agreement may limit the types 6f controversies required to be arbitrated and specify

a term during which the parties agree to be bound by the agreement.
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1 SECTION 37. Initial applicability.

2 (1) ARBITRATION. The treatment of sections 422.422, 788.01, and 788.015 ‘({fthe

3 statutes ﬁrst applies to agreements entered into on the effective date of this

4 subsection. |

5 (2) TRANSACTIONS OF $50,000 OI; LEéS. The treatment of sections 138.09 (tiﬂe) and

6 (8) (e) 1. a. and 428.101 (3) and (4)ﬁf the statutes, the renumbering and amendment

7 of sections 138.052 (9)\,/411.103 (1) (e)‘,/421.202 (6):/and 429.104 (9)‘{)f the statutes,

: v v
8 and the creation of sections 138.052 (9) (b), 411.103 (1) (e) 1. and 2., 421.202 (6) (b)‘,/

9 and 429.104 (9) {(a) 1. and 2.‘/and (b) of the statutes first apply to transactions entered

10 into on the effective date of this subsection.
: v v
11 (3) DECEPTIVE PREAPPROVALS. The treatment of sections 100.18 (10v), 100.26 (4),
. ) . v
12 and 423.302\o/f the statutes, the renumbering of section 423.301 of the statutes, and
v

13 the creation of sections 423.301 (1) (title), (2), and (3) of the statutes first apply an

14 extension of credit or refusal to extend credit that takes place pursuant to a direct

15 communication of preapproval madeon the effective date of this subsection.

v
16 (4) PAYDAY LOANS. The treatment of sections 138.14\£nd 422.201 (3) of the
17 statutes first applies to payday loans made on the effective date of th1s subsection.
DRAALE doN
18 \/ (5) SZ(LASS'N ACTIONS UNDER THE WISCONSIN CONSUMER AcCT. THe freatment of
S
6/}\3‘& 19 section 426.110 (14) of the statutes first applies to actions M on the effective date
° T

of 'flsis subsection. | ‘//‘!95 302 S?éi‘l;/ &és)jomg

21 (6) PENALTIES UNDER THE WISCONSIN CONSUMER ACT-The treatment of Sectl@ /

aetons -Aommneacgd

22 425.304 (1) of the statutes ﬁrst applies to \volxions Ocetrsiagon
23 of this subsection.

e effective date

SECTION 38. Effective dates. This act takes effect on the day after publication

except as follows:
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(1) TRANSACTIONS OF $50,000 OR LESS. The treatment of sections 138.09 (title) and
(3) (e) 1. a. and 428.101 (3) and (4) of the statutes, the renumbering and amendment
of sections 138.052 (9), 411.103 (1) (e), 421.202 (6), and 429.104 (9) of the statutes,
and the creation of sections 138.052 (9) (b), 411.103 (1) (e) 1. and 2., 421.202 (6) (b),
and 429.104 (9) (a) 1. and 2. and (b) of the statutes take effect on the first day of the
6th month beginning after publication. |

(2) PayDAY LOANS. The treatment of sections 138.14 and 422.201 (3) of the

statutes takes effect on the first day of the 6th month beginning after publication.

(END)
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INSERT ANALYSIS A

sutoric kelier machine.

Unauthorized use of ATM card

Currently, DFI rules limit at $50 th€ liability of a customer of a bank, savings
bank, savings and loan association,/or credit union (financial institution) for
unauthorized use of the customer’s ATM)card or other means of access to the
customer’s account through an ing” This limit may be a lesser
amount under these rules if the financial institution is aware of circumstances which
lead to the belief that unauthorized access may be obtained. The rules specify that
a customer who furnishes another person with an ATM card or other means of access
to the customer’s account through an g is deemed to have
authorized the use of that card or means of access, until the customer gives actual
notice to the depository institution that further transactions are unauthorized. This
bill incorporates these rules into the statutes.

INSERT ANALYSIS B

e, CpOStrpe of Binandal ingtitutions C

Current law proyfdes a safe harbor from any penalty under the consumer act
or the motor vehicle£onsumer lease act for any person who acts in conformity with
any rule or order of[DFI)r any written opinion, interpretation, or statement of DFI.
Current law also provides a gafe harbor for any person who submits a practice or
procedure to DFI in writing swhiek DFI either approves in writing or does not
disapprove within 60 days. Currently, these safe harbors apply even if the applicable
rule, order, opinion, interpretation, or statement, after the act in question, is
amended, rescinded, or determined by judicial or other authority to be invalid.

This bill limits the application of these safe harbors. Under this bill, these safe
harbors apply only in the context of an administrative proceeding conducted by DFI

or the official or agency having supervisory authority over the person alleged to have
committed the violation.

INSERT 11-8

SECTION 1. 224.15 of the statutes is created to read:

224.15 v Liability for unauthorized, remote access to customer’s
account. (1) DEFINITIONS. (a) “Automatic teller machine” means a terminal or other
facility or installation, attended or unattended, that is not located at the principal
place of business or at a branch or remote facility of a depository institution and |

through which customers and depository institutions may engage, by means of either
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fhe direct transmission of electronic impulses to and from a depository institution or
the recording of electronic impulses or other indicia of a transaction for delayed
transmission to a depository institution, in transactions - are incidental to the
conduct of the .business ofa depositdry institution and ud%u%l;are otherwise permitted
by law. @g.lgc:'llnated teller machine” also includes all equipment, regardless of
location, mm interconnected with an automated teller machine and mis
necessary to transmit, route)and process electronic impulses in order to enable the
automated teller machine to perform any function for which it is designed.

(b) “Depository institution” means a bank, savings bank, savings and loan
association, or credit union. |

(2) LIMITATION OF LMBILITY.J(a) The liability of a customer of a depository
institution for the unauthorized use of a plastic card or other means of pi'oviding the
customer access to the customer’s account through an automated teller machine may
not excee%*_the lesser of the following:

) F&fdo\lafs

2. The amount of any money, property, or services obtained by the unauthorized
use of the plastic card or other means of access prior to the time the depository
institution is notified of, or otherwise becomes aware of, circumstances mi%l-\;'\lead :
to the belief that unauthorized access to the customer’s account may be obtained.
Notice is sufficient when the customer takes such steps as may reasonably be
required in the ordinary course of business to provide the depository institution with
the pertinent information.

(b) A customer who furnishes another person with a plastic card or other means

of providing access to the customer’s account through an automated teller machine

shall be deemed to authorize all transactions that may be accomplished by that
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means, until the customer gives actual notice to the depository institution that

further transactions are unauthorized.

INSERT 17-14

v _
SECTION 2. 425.302 (1) (a) of the statutes is amended to read:

425.302 (1) (a) MM@\ fnvc hundred

elain
SECTION 3. 425.303 (1) of the statutes is amended to read:

“'\
425.303 (1) My

Prousand

History: 1971 c. 239. P(q"\ INSERT 17-18

v _
SECTION 4. 426.104 (4) (a) and (b) of the statutes are amended to read:
426.104 (4) (a) No provision of chs. 421 to 427 and 429 or of any statute to which

chs. 421 to 427 and 429 refer which imposes any penalty shall apply in any

administrative proceedin ‘éonducted by the administrator or the official or agen

having supervisory authority over the person alleged to have committed the Violation‘/

to any act done or omitted to be done in conformity with any rule or order of the
administrator or ény written opinion, interpretation or statement of the
administrator, notwithstanding that such rule, order, opinion, interpretation or
statement may, after such act or omission, be amended or rescinded or be determined

by judicial or other authority to be invalid for any reason.

History: 1971 c. 239; 1977 c. 196 5. 131; 1979 ¢. 89; 1983 a. 524; 1985 a. 256; 1991 a. 316; 1995 a. 27, 216, 329; 1997 a. 35.

Any act, practice or procedure which has been submitted to the
administrator in writing and either approved in writing by the administrator or not
disapproved by the administrator within 60 days after its submission to the

administrator shall not be deemed to be a violation of chs. 421 to 427 and 429 or any

g:e\m
other statute to which chs. 421 to 427 and 429 refedfn any administrative proceedin.

conducted by the administrator or the official or agency having supervisory authority

Y
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v
over the person alleged to have committed the violation, notwithstanding that the
approval of the administrator or nondisapproval by the administrator may be
subsequently amended or rescinded or be determined by judicial or other authority

to be invalid for any reason.

History: 1971 c. 239; 1977 c. 196 5. 131; 1979 0, 89; 1983 a. ;1985 2. 256; 1991 a. 316; 1995 a. 27, 216, 329; 1997 a. 35.
SECTION 5. 426.110 (3) of the statutes is repealed.

INSERT 20-20

- v
ol (R) BAR TO CERTAIN CLASS ACTIONS UNDER THE WISCONSIN CONSUMER AcCT The
aee '

treatment of section 426.110 (3) of the statutes first applies to actions commenced on

the effective date of this subsection.
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Unauthorized disclosure of medical information by insurer

Current law provides requirements related to the disclosure of personal’
medical information for use in connection with insurance transactions. An insurer
may disclose personal medical information concerning an individual only as
provided by the individual’s signed disclosure authorization, except for purposes and
in situations specified in the statute, such as disclosure for the purpose of pursuing
a subrogation claim or to a health care provider for the purpose of verifying insurance
coverage. This bill provides that an insurer that discloses personal medical
information concerning an individual in a manner that is inconsistent with the
requirement under the statute is liable to the individual for actual damages,
exemplary (punitive) damages of not more than $25,000, costs, and reasonable
actual attorney fees.

(END OF INSERT ANAL C)
INSERT 5-1

SECTION 1. 51.30 (4) (a){f the statutes is amended to read:

51.30 (4) (a) Confidentiality of records. Except as otherwise provided in this
chapter and ss. 118.125 (4), 610.70 (3) and (5) ﬁg(_:):/905.03, and 905.04, all treatment
records shall remain confidential and are privileged to the subject individual. Such
records may be released only to the persons designated in this chapter or ss. 118.125
(4), 610.70 (3) and (5) @):/905.034 and 905.04, or to other designated persons with
the informed written consent of the subject individual as provided in this section.
This restriction applies to elected officials and to members of boards appointed under

s. 51.42 (4) (a) or 51.437 (7) ().

History: 1975 c. 430; 1977 c. 26 5. 75; 1977 ¢. 61, 428; 1979 ¢. 110'5. 60 (1); 1983 a. 27, 292, 398, 538; 1985 a. 29, 176; 1985 a. 292 5. 3; 1985 a. 332 ss. 97, 98, 251 (1);
1987 a. 352, 355, 362, 367, 399, 403; 1989 a. 31, 334, 336; 1991 a. 39, 189; 1993 a. 196, 445, 479; 1995 a, 169, 440; 1997 a. 35,231, 237, 283, 292; 1999 a. 32, 78,79, 109;
5. 13.93 (1) (b).

10
11
12

(END OF INSERT 5-1)
INSERT 11-7
v .
SECTION 2. 146.82 (2) (b) of the statutes is amended to read:

v/
146.82 (2) (b) Except as provided in s. 610.70 (3) and (5) (ac), unless authorized

by a court of record, the recipient of any information under par. (a) shall keep the
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information confidential and may not disclose identifying information about the

patient whose patient health care records are released.

History: 1979 c. 221; 1983 a. 398; 1985 a. 29, 241, 332, 340; 1987 a. 40, 70, 127, 215, 233, 380, 399; 1989 a. 31, 102, 334, 336; 1991 a. 39; 1993 a. 16, 27, 445, 479; 1995

a. 98, 169, 417; 1997 a. 35, 114, 231, 272, 292, 305; 1999 a. 32, 78, 83, 114, 151; 5. 13.93 (1) (b).

(END OF INSERT 11-7)

INSERT 19-5
SECTION 3. .610.70 (5) of the statutes is renumbered 610.70 (5) (ac).
SECTION 4. 610.70 (5) (bc)‘/o‘f the statutes is created to read:
£ 610.70 (5) (be) An insurer that discloses personal medical information
concerning an individual in a manner that is inconsistent with par. (ac){hall be liable
to the individual for actual damages, exemplary damages of not more than $25,000,
costs, and reasonable actual attorney fees.‘/
(ENﬁ OF INSERT 19-5)
INSERT 20-23
.'&‘&ia‘( (%) UNAUTHORIZED INSURER DISCLOSURE.‘/The treatment of sections¢51.30 (4) (2)
and 146.82 (2) (b)\/:)f the statutes, the renumbering of section 610.70 (5)\<)f the
statutes, and the creation of section 610.70 (5) (bc)‘/of the statutes first apply to
personal medical information disclosures made on the effective date of this
subsection.

(END OF INSERT 20-23)
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Senator Burke:

Attached is an introducible version of the consumer law draft you requested. Please
review the draft and let me know if you desire any changes. I believe this draft
addresses all issues that were outstanding after I met with your staff on October 2,
2001. As you review the daft, please note the following:

1. Please review the treatment of proposed s. 422.308 (Zg).\/ I have adjusted the
language regarding delivery of the notice so that the notice may be delivered
electronically, consistent with the federal Electronic Signatures in Global and National
Commerce Act (E-Sign). Generally, E-sign permits parties to use electronic notices

in certain consumer transactions if various requirements are satisfied. See 15 USC
7001(c).

2. The changes in the initial applicability provisions relating to damages and penalties
may violate the due process rights of persons who acted under current law with an
expectation that the current damages and penalties may apply. See Matthies v.
Positive Safety Mfg. Co., 244 Wis. 2d 720 (2001). In analyzing retroactive legislation,
the courts balance the public interest served by the retroactive application against the
private interest that the retroactive application affects. The courts also consider the
level of unfairness created by the retroactive legislation. You may want to avoid this
issue altogether by restoring the treatment from the previous version of the draft,

which applied the new damages and penalties to actions arising on the effective date
of the draft.

J .
3. Please review proposed s. 224.15 to ensure that it covers all types of ATM and debit
card transactions that you intend to regulate. In particular, please review the
definition of “automated teller machine” to ensure that it is defined broadly enough to

fulfill your intent. As drafted, the provision is basically identical to the provisions in
DFT’s rules.

Robert J. Marchant

Legislative Attorney

Phone: (608) 2614454

E-mail: robert.marchant@legis.state.wi.us
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November 9, 2001

Senator Burke:

Attached is an introducible version of the consumer law draft you requested. Please
review the draft and let me know if you desire any changes. I believe this draft
addresses all issues that were outstanding after I met with your staff on October 2,
2001. As you review the daft, please note the following:

1. Please review the treatment of proposed s. 422.308 (2g). I have adjusted the
language regarding delivery of the notice so that the notice may be delivered
electronically, consistent with the federal Electronic Signatures in Global and National
Commerce Act (E-Sign). Generally, E—sign permits parties to use electronic notices

in certain consumer transactions if various reqmrements are sat1sﬁed See 15 USC
7001(c).

2. The changes in the initial applicability provisions relating to damages and penalties
may violate the due process rights of persons who acted under current law with an
expectation that the current damages and penalties may apply. See Matthies v.
Positive Safety Mfg. Co., 244 Wis. 2d 720 (2001). In analyzing retroactive legislation,
the courts balance the pubhc interest served by the retroactive application against the
private interest that the retroactive application affects. The courts also consider the
level of unfairness created by the retroactive legislation. You may want to avoid this
issue altogether by restoring the treatment from the prev10us version of the draft,

which applied the new damages and penalties to actions arising on the effective date
of the draft.

3. Please review proposed s. 224.15 to ensure that it covers all types of ATM and debit
card transactions that you intend to regulate. In partlcular please review the
definition of “automated teller machine” to ensure that it is defined broadly enough to

fulfill your intent. As drafted, the provision is basically identical to the provisions in
DFT’s rules.

Robert J. Marchant
Legislative Attorney
Phone: (608) 2614454

E-mail: robert.marchant@legis.state.wi.us




Barman, Mike

From: Marchant, Robert :

Sent: Tuesday, January 22, 2002 2:43 PM

To: Barman, Mike

Cc: Bjork, Tanya

Subject: FW: Co-sponsorship LRB 3442/1: Consumer Protection
Mike--

Per the email below, please jacket this proposal for introduction in the Senate by Sen. Burke.

Thanks.
-----Original Message-----
From: Bjork, Tanya
Sent; Tuesday, January 22, 2002 2:40 PM
To: Marchant, Robert
Subject: FW: Co-sponsorship LRB 3442/1: Consumer Protection

Can | get this jacketed for the senate asap?

Thanks.
---—-Original Message-----
From: Sen.Burke
Sent: Thursday, January 03, 2002 4:54 PM
To: *Legislative All Assembly; *Legislative All Senate
Subject: Co-sponsorship LRB 3442/1: Consumer Protection

co-spaonsorship
1emo for amendi.

£
01-34421.pdf



