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Kuesel, Jeffery

From: : Laundrie, Julie

Sent: Wednesday, January 17, 2001 8:23 AM

To: - Kuesel, Jeffery

Subject: FW: Open Records Legislation - Drafting Instructions

Hi Jeff;

Drafting instructions for a bill for Senator Erpenbach regarding changes to open records law as a
result of the Wosnicki(sp?) Case - state employee records privacy. Let me know if you need more
information or if you are giving to another drafter. Thank you very much and have a great day!

Julie

Open Records
Legislation Draft...




PROPOSED PUBLIC RECORDS LEGISLATION

Create sec.19.32(2b) as follows:

“Record subject” means an individual about whom personally identifiable information is
contained in a record. 1

Create sec.19.32(1s) as follows:

“Public employee” means anyone other than an elected or appointed official who is an
employee of a governmental unit.

Create sec. 19.35(7) as follows:

NOTICE TO RECORD SUBJECT AND RIGHT OF ACTION

(a) Except as provided in sub. (b), no authority is required to notify a record subject prior
to providing a requested record containing information pertaining to that record subject,

and no person is entitled to judicial review of an authority’s decision to release a record
to a requester.

(b) If an authority decides to release a record created or maintained by the authority as
a result of the authority’s investigation into a disciplinary matter or possible violation of a
statute, regulation or authority policy, the authority shall, within 72 hours of making the
decision, serve written notice of that decision on any record subject to whom the record
pertains either by registered mail, return receipt requested, or by personally serving the
notice on the record subject. The notice shall include the timelines set forth below in

sub. (b)(1). '

1. The record subject may, within five days of receipt of notice, provide
written notification to the authority of intent to seek a court order
preventing the authority from releasing the record. The record subject
must file such action within 10 days of receipt of the notice to release.

2. If the record subject commences such an action, the record subject shall

name the authority as the defendant in the action. The requester may
intervene in the action as a matter of rights. If the requester chooses to
intervene, the requester shall at that time inform all parties of the
requester’s identity, including where process may be served on the
requester. Intervention shall not delay the proceeding.

3. The court shall decide the action within 10 days after commencement unless
one of the parties requests an extension for good cause. In any event, the
court shall render a decision within 30 days.

- 4. Any party may appeal from the determination of the circuit court and the
appeal shall be given preference.

Create 19.36(10) as follows:

Certain public employee personnel records.

Open Records Legislation Draft




(a) The following personnel records of public employees are exempt from disclosure
under § 19.35(1):

1. Personal medical records.

2. Home addresses and telephone numbers of public employees, if
exemption from disclosure is requested by the employee.

3 Records relating to the investigation of a possible criminal offense or

possible employment misconduct committed by that employee, except
upon disposition of the investigation. ‘

4, Letters of reference for that public employee.

5. Any portion of test documents, except for the test scores if not otherwise
protected. :

6. Material used by the authority for staff management planning, including

performance evaluations, judgments or recommendations concerning
future salary increases and other wage treatments, management bonus

plans, promotions and job assignments or other comments or ratings
~ used for the planning purposes.

(b) Nothing in this paragraph abrogates or restricts the right to documents available

under s. 103.13, or the right of a collective bargaining representative to
" information under Chapter 111.

Open Records Legislation Draft .
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arch’7, 2001 —Intfodiuced Qy Representatives POWERS, HAHN La FAV;JKRiﬁﬁiéH*\\
TOWNSEND, SYKORA and REYNOLDS, cosponsored by Senator ERPENBACH. ./

erred to Committee on Personal Privacy, = s

AN ACT to amend 40.07 (1) (intro.), (2) and (3), 230.13 (1) (intro.) and 233.13

(intro.); and éreate 19.32 (1w) and (2g), 19.356 and 19.36 (10) of the statutes;
relating to: access‘to public employee personnel records and certain other

public records containing personally identifiable information.

‘ Analysis by the Legislative Reference Bureau

Under current law, any requester has a right to inspect or copy any public record
unless otherwise provided under statutory or common law or unless, under a
“balancing test” derived from common law, the custodian demonstrates that the
public interest in withholding access to the record outweighs the strong public
interest in providing that access. See s. 19.35 (1), stats., and State ex rel. Youmans
v. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathaway v. Green Bay School District,
116 Wis. 2d 388, 395-96 (1984). If a custodian fails to provide prompt access to a
requested record or to make this demonstration, a requester may obtain a court order
requiring a custodian to provide access to a record. See s. 19.37 (1), stats.

In Woznicki v. Erickson, 202 Wis.2d 178, 192-193 (1996), the Wisconsin
supreme court held that a district attorney must notify any individual who is the
subject of a record which the district attorney proposes to release to a requester prior
to release, and that the individual may appeal a decision to release a record to circuit
court, which must determine whether permitting access would result in harm to the
privacy or reputational interests of the subject individual that outweigh the public
interest in allowing access. In Milwaukee Teachers Education Assn. v. Milwaukee
Bd. of School Directors, 227 Wis. 2d 779, 799 (1999), the supreme court expanded this
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decision to apply to all public records. There is no statutory basis for these decisions.
The decisions also depart from the supreme court’s previous decisions, which held
that, unless otherwise provided, custodians have no obligation to withhold public
records from access and no person may require them to do so. See Newspapers, Inc.
v. Brier, 89 Wis.2d 417, 431-32 (1979) and State ex rel. Bilder v. ﬂup of Delavan, 112
Wis.2d 539, 558 (1983)

This- b111 affirms current statutory law by providing that unless otherwise
specifically prov1ded by statute, no custodian of a public record is required to notify
an individual who is the subJect of a record prior to providing to a requester access
to a record containing information pertammg to that individual and that, unless
otherwise provided by statute, no person is entitled to judicial review of the decision
of a custodian to provide a requester with access to a public record.

However, the bill also creates a statutory procedure under which individuals
who are the subjects of certain public records may seek a court order to restrain state
or local government officers or agencies from providing access to those records to
third parties if the subject individuals can demonstrate that the harm to their
privacy or reputational interests resulting from disclosure of the information
contained in those records outweighs the public interest in providing access to those
records. Under the bill, if the officer or agency having custody of a public record

receives a request to provide access to a record containing personally identifiable Q

information as the result of an investigation by the officer or agency int
disciplinary matter or possible violation of a statute, rule, regulation, or poli
officer or agency, the officer or agency must, before providing access, provide written
notice to each subject individual of the officer’s or agency’s mtent o release the
record. If a subject individual notifies the officer or agency, within § days, of his or
her intent to seek a court order restraining release of the record and files an action

seeking such an order within §# days, the record may not be released unless the court
So permits.

:\\(QJ

¥l (tc*f‘;r 7%*’
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The bill also provides that fo state or loéal governmental officer 6r agency may ,J

release certain personnel records and information in response to a request for

inspection, except to a public employee or/employee’s representative to the extent' j M 7?' ’
wmm-TEqUired -ander clrrent law or)jan applicable collective bargajning agreement.
Affected records include personal medjcal records; records contammg home "" f%ﬁ“@[ £

addresses and telephone numbers, an affected employee

>

A6 records relating to a possible criminal offense or possible misconduct connected with

< employment by a public employee prior to disposition of the investigation; letters of ;.
reference; records of employment examinations, except examination scores if not -
otherwise prohibited; and other records relating to staff management planning,
performance evaluations, salary and wage proposals, management bonus plans,
promotlons job assignments, and comments relating to public employees.
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Currently, access to some of these records may be denied under specific laws
governing these records or under the common law “balancing test.”

The people of the state of Wisconsin, represented in senate and assembly, do
- enact as follows:

SECTION 1. 19.32 (1w) and (2g) of the statutes are created to read:

19.32 (1w) “Public employée” means an individual Whé is employed by an
authority, other than an individual holding an elective office. |

(2g) “Record subject” means an individual about whom personally identifiable
information is contained in a record.

SECTION 2. 19.356 of the statutes is created to read:

19.356 Notice to record subject; right of action. (1) Except as authorized
in this section or as otherwise provided by statute, no authority is required to notify
a record subject;. prior to providing to a requester 1 access to a record containing
information pertaining to that record subject, and no person is entitled to judicial
review of the decision of an authority to provide a requester with access to a record.

(2) If an authority decides to permit access to a record created or maintained
by the authority under s. 19.35 (1) as a result of the authority’s investigation into a
disciplinary matter or possible violation of a statute, rule, regulation, or policy of the
authority, the authority shall, before permitting access and within 72 hours after
making the decision to permit access, serve written notice of that decision on any
record subject to whom that record pertains, either by registered mail with return
receipt signed by the addressee or by personally serving the notice on the subject.
The notice shall briefly describe the requested record and include a description of the

rights of the record subject under subs. (3) and (4).
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(3) Within 5 days after feceipt of a notice under sub. (2), any record subject may
provide written notification to the authority of his or her inteﬁt to seek a court order
restraining the authority from providing access to the requested record.

(4) Within 10 days after receipt of a notice under sub. (2), any record subject
may commence an action seeking a court order to restrain the authority from
providing access to the reqﬁested record. If a record >subject commences such an
action, the record subject shall name the authority as a defendant. The record
subject shall also join the requester as a party to the ‘action under s. 803.03.

(5) An authority shall not provide access to a requested record within 12 days

of sending a notice pertaining to that record under sub. (2). In addition, if the record

-subject commences an action under sub. (4), the authority shall not provide access.

to the requested record during pendency of the action. If the record subject appeals
or petitions for review of a decision of the court or the time for appeal or petition for
review of a decision adverse to the record subject has not expired, the authority shall
not provide access to the requested record until any appeal is decided, until the
period for appealing or petitioning for review expires, until a petition for review is
denied, or until the authority receives written notice from the record subject that an
appeal or petition for review will not be filed, whichever occurs first.

(6) If the record subject demonstrate;s that the harm to his or her privacy or
reputational interests caused by disclosure of the information contained. in the
requested record outweighs the public interest in disclosure of that information, the
court shall restrain the authority from providing access to that record under s. 19.35
(1).

(7) The court shall not grant any request by a requester to delay the

proceedings. The court shall issue a decision within 10 days after the filing of the
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1 summons and complaint and proof of service of the summons and complaint upon the
2 defendant and the requester, unless a party demonstrates cause for extension of this

3 period. In any event, the court shall issue a decision within 30 days after those filings

4 are complete.

5 (8) If a party 4appeals a decision of the court under sub. (7), the court of appeals
6 shall grant precedence to the appeal over all other matters not accorded similar
7 precedence by law. |

8 SECTION 3. 19.36 (10) of the statutes is created to read:

9

19.36 (10) PUBLIC EMPLOYEE PERSONNEL RECORDS. Unless access is specifically

10 authorized or required by statute, an authority shall not provide access to the

11 llowing records under s. 19.35 (1), except to a public employee or the employee
‘l(l) a col ZEc‘\%e éﬂé’ga,skmj /4/4‘156’/1 hire - AN ‘(‘/C?‘&t«: c’t”‘" e ‘g /S/A //

representative to the extent required under s. 103.13 oz;l a collect1ve bargaining J, A
_ agreemAerﬁt under #ﬂaﬂq/%fch. 111: b 4?7:42
(a)/Personal medical records of a public employee. \ F‘/ é_ ':%7‘*
15 (b) Records containing the home address or telephone number of a publ1c i

@ employee, if the employee requests the authomty to

/{WJ Thbold e ceess * Seet, T

17 (c) Records relating to the investigation of a possible criminal offense or possible 625”
- 18 misconduct connected with employment by a public employee prior to disposition of

19 the investigation.

20 (d) Letters of reference pertaining to a public employee.

21 (e) Any record pertaining to an employment examination, except an

22 examination score if access to that score is not otherwise prohibited.

23 (f) Records of any material used by an e._uthority for staff management planning,

24 including performance evaluations, judgments or recommendations concerning

25 future salary adjustments or other wage treatments, management bonus plans,
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promotions, job assignments, or other comments or ratings relating to public
employees. |
SECTION 4. 40.07 (1) (intro.), (2) and (3) of the statutes are amended to read:
40.07 (1) (intro.) Notwithstanding any other statutory provision, individual
personal information in fhe records of the department is not -a-public record-and-shall

not-be-diselosed;—unless subject to_access under s. 19.35 (1), but access to that
information may be provided, unless prohibited under s. 19.36 1102,' if:
(2) Notwithstanding sub. (1), information contained in medical records may be

disclosed only when permitted under s. 19.36 (10) and only when a disability

application denial is appealed or under a court order duly obtained upon a showing
to the court that the information is relevant to a pending court action, but medical
information gathered for any one of the benefit plans established under this chapter
may be used by any other benefit plan established under this chaptér.

(3) The department shall not furnish lists of participants, annuitants or
beneficiaries to any person or organization except as permitted under s. 19.36 (10)
and as required for the proper administration of the department.

SECTION 5. 230.13 (1) (intro.) of the statutes is amended to read:

230.13 (1) (intro.) Except as provided in sub. (3) and s- ss. 19.36 (10) and 103.13,

the secretary and the administrator may keep records of the following personnel

matters closed to the public:
SECTION 6. 233.13 (intro.) of the statutes is amended to read:

233.13 Closed records. (intro.) Except as provided in s- ss. 19.36 (10) and
103.13, the authority may keep records of the following personnel matters closed to
the public:

(END)
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This draft contains a number of clarifications that were not explicitly covered by the
instructions. In some cases, alternative choices are possible. Please let me know if any
of the details of this draft are not in accord with your intent. My concerns are only that
the draft be clear and that existing statutes be reconciled with the draft to ensure that
your intent is effected.

1. Wisconsin has over 400 laws governing access to specific public records. In addition,
the federal government regulates access to some of these records. Subchapter II of ch.
19, stats., generally applies in the absence of something more specific governing a
particular record. This draft has the same application. To broaden it would require
identifying and amending or repealing every law that might be in tension with this
draft, and we could not reach the federal requirements in any event.

2. The proposed definition of “public employee” excluded all elected and appointed
officials. Since all public employees are either elected or appointed, this definition
appears potentially to exclude everyone unless some employees are “officials” and
some are not. For this draft, I have provided that the definition excludes only
individuals (whether elected or appointed) who are serving in elective positions. If
there is a need to also exclude some other appointive positions, we need to determine
how to describe these positions. Some definitions that you might look to are found in
s. 19.42 (7Tw) and (18), stats., which describes high-ranking appointive positions that
are subject to code—of-ethics coverage, but there has been some concern that the
definition of “local public official” in s. 19.42 (7w), stats., may not be broad enough to
cover certain positions that should be covered.

3. Proposed s. 19.356 (2) provides that notice to a record subject of the proposed release
of a record must briefly describe the requested record. The reason for this is that the
record subject may not have knowledge of the existence or contents of the requested
record, and would therefore not be able to determine whether to respond.

4. Proposed s. 19.356 (3) to (5) addresses some contingencies that were not specifically
covered by the instructions, including the exact circumstances under which an

authority may release a record in various situations where litigation may be
contemplated or in progress.
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5. Proposed s. 19.36 (10), relating to public employee personnel records, will apply by
its - terms unless a collective bargaining agreement covering local government
employees provides otherwise. Under s. 111.93 (3), stats., a state employee collective
bargaining agreement supersedes any statutes governing conditions of employment of
state employees, whether or not the matters treated in the statutes are treated in the
agreement. In other words, access by third parties to state employee personnel records
is governed by this draft, but access by represented state employees and their
representatives is governed by the draft to the extent provided in any applicable
collective bargaining agreement. This does not seem to me to pose a significant

problem since the thrust of the draft is to protect against unwarranted third—party
access. '

6. The instructions provided for the requester to receive notice of any legal action by
a record subject to restrain release of a record. Under the instructions, the requester
is permitted to intervene and if the requester intervenes, the requester must provide
notice to the other parties. Section 803.03, stats., creates a joinder procedure under
which a third party may be joined in an action, but the joined party may waive his or
her right to participate. Proposed s. 19.856 (4), therefore, incorporates this joinder
procedure. :

7. The instructions did not indicate what showing the record subject must make in
order for a court to restrain release of a record. Under the common law, the record
subject must show that the public interest in withholding access outweighs the strong
public interest in providing access. State ex rel. Youmans v. Owens, 78 Wis.2d 672,
682-83 (1965). The standard recently imposed by the Wisconsin Supreme Court,
however, requires the record subject to show that his or her privacy or reputational -
interests would be impacted by providing access to the record and that that impact
outweighs the public interest in providing that access. Milwaukee Teachers Education
Assn. v. Milwaukee Bd. of School Directors, 227 Wis.2d 779, 798 (1999). This draft
therefore provides in proposed s. 19.356 (6) that the record subject must show that the
harm to his or her privacy or reputational interests by providing access to a record
outweighs the public interest in providing that access.

8. In accordance with the instructions, proposed s. 19.356 (7) directs the court to deny
any request by a requester to delay the proceedings. This provision could have
due-process or equal-protection implications if a requester, for good cause shown, is
unable to effectively participate in the action within the time frame that would have
applied had the requester not been joined. '

9. The instructions provided for the circuit court to issue a decision within a specified
period after commencement of legal action. Because under s. 801.02, stats., an action
is commenced when a summons and complaint are filed with the clerk of court but a
plaintiff has 90 days after filing of the summons and complaint to serve the defendant,
this draft, in proposed s. 19.356 (7), requires the court to issue a decision within a
specified period after filing and service is complete. I should also mention that a
statute which requires a court to issue a decision within a specified period is unusual
and perhaps unprecedented in this context, and, given the prerogatives of a coequal
‘branch of government, may not be entirely effective. It may, however, at least suggest
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i:hat some prioritization may be in order, which could advance the disposition of these
types of cases.

10. The instructions provided that certain personnel records of public employees
should be exempt from access by third parties, but did not indicate whether the
custodian of the affected records shall or may deny access. This draft provides, in
proposed s. 19.36 (10), that the custodian shall deny access (unless, in the case of a
home address or telephone number, the affected employee otherwise permits).

11. Proposed s. 19.36 (10) (c) requires a custodian to deny access to records relating to

a possible criminal offense or possible misconduct connected with employment by a
public employee prior to disposition of the investigation. Under proposed s. 19.356 (2),
some of these same records could become the subject of a lawsuit against the custodian
to restrain release. Such a lawsuit would not be possible if the custodian were not to
decide in the first instance to proceed with release. Therefore, proposed s. 19.36 (10)
(¢) limits the potential that proposed s. 19.356 (2) will come into play by preventing the
circumstance that would trigger the application of proposed s. 19.356 (2). Of course,
each of these proposed statutes applies in situations that the other does not, but the
interplay is significant and, if it is not fully intended, the draft should be modified.

12. Some statutes, for example, ss. 40.07 and 51.30, stats., address the issue of access
to public records by public employees and even by employees of the same agency that
creates the records. Since under current statutory law it is not generally possible for
a record subject to challenge the decision of a public officer or agency to provide access
to a record, this issue does not generally arise. However, under proposed s. 19.356 (2),
there may be a question as to whether notice of release needs to be provided when
access to a public record is sought by other public officers or agencies, or even by officers

or employees within the same agency that creates the record. You may wish to address
that issue.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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Senator Erpenbach:

This draft contains a number of clarifications that were not explicitly covered by the
instructions. In some cases, alternative choices are possible. Please let me know if any
of the details of this draft are not in accord with your intent. My concerns are only that
the draft be clear and that existing statutes be reconciled with the draft to ensure that
your intent is effected.

1. Wisconsin has over 400 laws governing access to specific public records. In addition,
the federal government regulates access to some of these records. Subchapter II of ch.
19, stats., generally applies in the absence of something more specific governing a
particular record. This draft has the same application. To broaden it would require
identifying and amending or repealing every law that might be in tension with this
draft, and we could not reach the federal requirements in any event.

2. The proposed definition of “public employee” excluded all elected and appointed
officials. Since all public employees are either elected or appointed, this definition
appears potentially to exclude everyone unless some employees are “officials” and
some are not. For this draft, I have provided that the definition excludes only
individuals (whether elected or appointed) who are serving in elective positions. If
there is a need to also exclude some other appointive positions, we need to determine
how to describe these positions. Some definitions that you might look to are found in
s. 19.42 (7w) and (13), stats., which describes high—ranking appointive positions that
are subject to code—of—ethics coverage, but there has been some concern that the
definition of “local public official” in s. 19.42 (7w), stats., may not be broad enough to
cover certain positions that should be covered.

3. Proposed s. 19.356 (2) provides that notice to a record subject of the proposed release
of a record must briefly describe the requested record. The reason for this is that the
record subject may not have knowledge of the existence or contents of the requested
record, and would therefore not be able to determine whether to respond.

4. Proposed s. 19.356 (3} to (5) addresses some contingencies that were not specifically
covered by the instructions, including the exact circumstances under which an
authority may release a record in various situations where litigation may be
contemplated or in progress.
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5. Proposed s. 19.36 (10), relating to public employee personnel records, will apply by
its terms unless a collective bargaining agreement covering local government
employees provides otherwise. Under s. 111.93 (3), stats., a state employee collective
bargaining agreement supersedes any statutes governing conditions of employment of
state employees, whether or not the matters treated in the statutes are treated in the
agreement. In other words, access by third parties to state employee personnel records
i1s governed by this draft, but access by represented state employees and their
representatives is governed by the draft to the extent provided in any applicable
collective bargaining agreement. This does not seem to me to pose a significant
problem since the thrust of the draft is to protect against unwarranted third—party
access.

6. The instructions provided for the requester to receive notice of any legal action by

‘a record subject to restrain release of a record. Under the instructions, the requester

1s permitted to intervene and if the requester intervenes, the requester must provide
notice to the other parties. Section 803.03, stats., creates a joinder procedure under
which a third party may be joined in an action, but the joined party may waive his or
her right to participate. Proposed s. 19.356 (4), therefore, incorporates this joinder
procedure.. '

7. The instructions did not indicate what showing the record subject must make in
order for a court to restrain release of a record. Under the common law, the record
subject must show that the public interest in withholding access outweighs the strong
public interest in providing access. State ex rel. Youmans v. Owens, 78 Wis.2d 672,
682-83 (1965). The standard recently imposed by the Wisconsin Supreme Court,
however, requires the record subject to show that his or her privacy or reputational
interests would be impacted by providing access to the record and that that impact
outweighs the public interest in providing that access. Milwaukee Teachers Education
Assn. v. Milwaukee Bd. of School Directors, 227 Wis.2d 779, 798 (1999). This draft
therefore provides in proposed s. 19.356 (6) that the record subject must show that the
harm to his or her privacy or reputational interests by providing access to a record
outweighs the public interest in providing that access.

8. In accordance with the instructions, proposed s. 19.356 (7) directs the court to deny
any request by a requester to delay the proceedings. This provision could have
due-process or equal—protection implications if a requester, for good cause shown, is
unable to effectively participate in the action within the time frame that would have
applied had the requester not been joined.

9. The instructions provided for the circuit court to issue a decision within a specified

period after commencement of legal action. Because under s. 801.02, stats., an action
is commenced when a summons and complaint are filed with the clerk of court but a
plaintiff has 90 days after filing of the summons and complaint to serve the defendant,
this draft, in proposed s. 19.356 (7), requires the court to issue a decision within a
specified period after filing and service is complete. I should also mention that a
statute which requires a court to issue a decision within a specified period is unusual
and perhaps unprecedented in this context, and, given the prerogatives of a coequal
branch of government, may not be entirely effective. It may, however, at least suggest
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that some prioritization may be in order, which could advance the disposition of these
types of cases.

10. The instructions provided that certain personnel records of public employees
should be exempt from access by third parties, but did not indicate whether the
custodian of the affected records shall or may deny access. This draft provides, in
proposed s. 19.36 (10), that the custodian shall deny access (unless, in the case of a
home address or telephone number, the affected employee otherwise permits).

11. Proposed s. 19.36 (10) (c) requires a custodian to deny access to records relating to
a possible criminal offense or possible misconduct connected with employment by a
public employee prior to disposition of the investigation. Under proposed s. 19.356 (2),
some of these same records could become the subject of a lawsuit against the custodian
to restrain release. Such a lawsuit would not be possible if the custodian were not to
decide in the first instance to proceed with release. Therefore, proposed s. 19.36 (10)
(c) limits the potential that proposed s. 19.356 (2) will come into play by preventing the
circumstance that would trigger the application of proposed s. 19.356 (2). Of course,
each of these proposed statutes applies in situations that the other does not, but the
interplay is significant and, if it is not fully intended, the draft should be modified.

12. Some statutes, for example, ss. 40.07 and 51.30, stats., address the issue of access
to public records by public employees and even by employees of the same agency that
creates the records. Since under current statutory law it is not generally possible for
a record subject to challenge the decision of a public officer or agency to provide access
to a record, this issue does not generally arise. However, under proposed s. 19.356 (2),
there may be a question as to whether notice of release needs to be provided when
access to a public record is sought by other public officers or agencies, or even by officers

or employees within the same agency that creates the record. You may wish to address
that issue.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266—6778
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AN ACT to amend 40.07 (1) (intro.), (2) and (3), 230.13 (1) (intro.) and 233.13 (intro.);
and fo create 19.32 (1w) and (2g), 19.356 and 19.36 (10) of the statutes; relatingv

to: access to public employee personnel records and certain other public records

containing personally identifiable information.

Analysis by the Legislative Reference Bureau

Under current law, any requester has a right to inspect or copy any public record
unless otherwise provided under statutory or common law or unlcss, under a
“balancing test” derived from common law, the custodian demonstrates that the
public interest in withholding access to the record outweighs the strong public

interest in providing that access. See s. 19.35 (1), stats., and State ex rel. Youmans

v. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathaway v. Green Bay School District,
116 Wis. 2d 388, 395-96 (1984). If a custodian fails to provide prompt access to a
requested record or to make this demonstration, a requester may obtain a court order
requiring a custodian to provide access to a record. See s. 19.37 (1), stats.

In Woznicki v. Erickson, 202 Wis.2d 178, 192-193 (1996), the Wisconsin

supreme court held that a district attorney must notify any individual who is the
subject of a record which the district attorney proposes to release to a requester prior
to release, and that the individual may appeal a decision to release a record to circuit
court, which must determine whether permitting access would result in harm to the
privacy or reputational interests of the subject individual that outweigh the public
interest in allowing access. In Milwaukee Teachers Education Assn. v. Milwaukee

Bd. of School Directors, 227 Wis. 2d 779, 799 (1999), the supreme court expanded this
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de0151on to apply to all publlc records

ThlS bﬂl a#*ms—em%e&t—%a%u&ery—%awmuprowdmges that, unless otherwise

specifically provided by statute, no custodian of a public record is required to notify

an individual who is the subject of a record prior to providing to a requester access

to a record containing information pertaining to that individual and that, unless

otherwise provided by statute, no person is entitled to judicial review of the decision

of a custodian to provide a requester with access to a public record. This bill is not intended to

modify common law regarding the custodian’s obligation to engage in the “balancing test.”

Hewever-the This bill also creates a statutory procedure under which individuals
who are the subjects of certain public records may seek a court order to restrain state
or local government officers or agencies from providing access to those records, to

i

feeefd'v—Under the b111 1f the ofﬁcer or agency havmg custody of a pubhc record

receives-arequestdecides to provide access to a record involving the investigation of a public
employee or records obtained pursuant to subpoena, search warrant or through grand jury or

John doe proceedings eeﬁ%aﬁnﬂg-peeseﬁa&}y—téeﬂﬁhable

eﬁﬁeer—er—&geﬂc—y—the ofﬁcer or agency must, before provrdmg access, prov1de written
notice to each subject individual of the officer’s or agency’s intent to release the
record. If a subject individual notifies the officer or agency, within five days, of his

or her intent to seek a court order restraining release of the record and files an action
seeking such an order within ten days, the record may not be released unless the

court so permits.

The bill also provides that no state or local governmental officer or agency may

release certain personnel records and information in response to a request for
inspection, except to a public employee or employee’s representative to the extent
required under current law or to a collective bargaining representative to the extent
required to fulfill a duty to bargain or pursuant to an applicable collective bargammg
agreement. Affected records include personal medical records:

home addresses and telephone numbers, unless the if-an-affected employee authorizes requests
the officer

or agency to withheld- provide access to that information; records relating to a possrble
criminal offense or possible misconduct connected with employment by a public
employee prior to disposition of the investigation; letters of reference; records of
employment examinations, except examination scores if not otherwise prohibited;



and other records relating to specific employees. used by an authority for staff management
planning, performance evaluations,

salary and wage proposals, management bonus plans, promotions, job assignments,

and comments relating to public employees. Currently, access to some of these
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records may be denied under specific laws governing these records or under the
common law “balancing test.”

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
SECTION 1. 19.32 (1w) and (2g) of the statutes are created to read:
19.32 (1w) “Public employee” meéns an individual who is employed by an

authority, other than an individual holding an elective office, a local public official,

or a state public official, and other than the highest ranking employee of any local governmental

unit. Private sector emplovees whose records are being kept by an authority due to the

employee’s work on a public contract shall have the same rights and remedies under ss. 19.356
and 19.36(10), as public emplovees.

(1x) “Local public official” means an individual who holdsa local public office as defined

in s. 19.42(7w) and who exercises substantial policy-making authority.

(i) “St\ate public official” means and individual who holds a state public office as

defined in s. 19.42(13) and who exercises substantial policy-making authority.

(1z) “Local governmental unit” has the meaning given in s. 19.42(7u).

Sy




information is contained in a record.

SECTION 2. 19.356 of the statutes is created to read:

19.356 Notice to record subject; right of action. (1) Except as authorized

in this section or as otherwise provided by statute, no authority is required to notify
a record subject prior to proViding to a requester access to a record containing
information pertaining to that record subject, and no person is entitled to judicial
review of the deéision of an authdrity to provide a requester with access to a record.

(2) (a) If an authority decides to permit access to a record regarding a public emplovee

created or maintained kept
by the authority waders—39:35(1)-as a result of the authority’s investigation into a

disciplinary matter involving the public employee or possible violation by the public

employee of a statute, ordinance, rule, regulation, or policy of the

authority, the authority shall, before permitting access and within 72-heurs-3 business
days after

making the decision to permit access, serve written notice of that decision on any
record subject to whom that record pertains, either by registered- certified mail with
return

receipt-signed-by-the-addressee-or by personally serving the notice on the subject.
The notice shall briefly describe the requested record and include a description of the
rights of the record subject under subs. (3) and (4).

(b) If an authority decides to permit access to a record obtained by the authority through a

subpoena, search warrant, or through ggand jury or John Doe 'proceedings, the authority shall,




before permitting access and within 3 business days after making the decision to permit access,

serve written notice of that decision on any record subject to whom that record pertains, either by

certitied mail or by personally serving the notice on the subject. The notice shall briefly describe

the requested record and include a description of the rights of the record subiect under subs. 3)

and (4).

{¢) Subsections (b) and (c) do not apply to case files produced under ss. 106.54, 111.375 or

230.45.

(2) If an authority decides to permit access under s. 19.35 (1) to a record regarding a public

employee created or kept by the authority as a result of the authority’s investigation into a

disciplinary matter involving the public employee or possible violation by the public employee

of a statute, ordinance, ru]e,' regulation. or policy of the authority, or any record obtained by the

authority through a subpoena, search warrant, or through grand jury or John Doe proceedings.

the authority shall, before permitting access and within 3 business days after making the decision

to permit access. serve written notice of that decision on any record subject to whom that record

pertains, either by certified mail or by personally serving the notice on the subiect. The notice

shall briefly describe the requested record and include a description of the rights of the record

subject under subs. (3) and (4). This subsection (2) does not apply to case files produced under

$s. 106.54, 111.375 and 230.45,
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(3) Within 5 business days after receipt of a notice under sub. (2), any record subject may |
provide written notification to the authority of his or her intent to seek a court order
restraining the authority from providing access to the requested record.
(4) Within 10 business days after receipt of a notice under sub. (2), any record subject ]
may commence an action seeking a court order to restrain the authority from
providing access to the requested record. If a record subject commences such an
action, the record subject shall name the authority as a defendant. The-tecerd

h1g a a £
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intervene in the action as a matter of right..
(5) An authority shall not provide access to a requested record within 12 business days
of sending a notice pertaining to that record under sub. (2). In addition, if the record
subject commences an action under sub. (4), the authority shall not provide access

to the requested record during pendency of the action. If the record subject appeals

or petitions for review of a decision of the court or the time for appeal or petition for
review of a decision adverse to the record subject has not expired, the authority shall
not provide access to the requested record until any appeal is decided, until the

period for appealing or petitioning for review expires, until a petition for review is
denied, or until the authority receives written notice from the record subject that an
appeal or petition for review will not be filed, whichever occurs first.

(6
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€H-The court shall not grant any request by a requester to delay the

proceedings. The court shall issue a decision within 10 business days after the filing of
the '




~ (a) Personal medical records of a ublc employee.

-5 -2001 - 2002 Legislature LRB—2119/1
JTK:kmg:pg

SECTION 2 BILL
summons and complaint and proof of service of the summons and complaint upon the
defendant and the requester, unless a party demonstrates cause for extension of this
period. In any event, the court shall issue a decision within 30 days after those filings
are complete.
€8)-(7)If a party appeals a decision of the court under sub. (7), the court of appeals
shall grant precedence to the appeal over all other matters not accorded similar
precedence by law.
SECTION 3. 19.36 (10) of the statutes is created to read:
19.36 (10) PUBLIC EMPLOYEE PERSONNEL RECORDS. Unless access is
specifically
authorized or required by statute, an authority shall not provide access to the
following records under s. 19.35 (1), except to a public employee or the employee’s
representative to the extent required under s. 103.13 or to a collective bargaining
representative to the extent required to fulfill a duty to bargain under ch. 111, or pursuant
foa

collective bargaining agreement-andereh—11H1:

é”ﬁ"ﬂ TEHD

(b) Records-containing-the-The home address or telephone number of a public
employee, i#-unless the employee requests-authorizes the authority to withheld-provide
access to such records.

(c) Records relating to the active investigation of a possible criminal offense or
possible misconduct connected with employment by a public employee prior to
disposition of the investigation.

(d) Letters of reference pertaining to a public employee.

(e) Any record pertaining to an employment examination, except an

examination score if access to that score is not otherwise prohibited.

(f) Records ef-any-material-relating to specific cmployees used by an authority for staff
management

planning, including performance evaluations, judgments or recommendations
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concerning future salary adjustments or other wage treatments, management bonus
plans, promotions, job assignments, or other comments or ratings relating to public
employees.
These changes are probably self-explantory.Home addresses and telephone numbers are
exempt from disclosure unless there is authorization. Only active investigations are
exempt from disclosure. Section f is intended to cover records relatinge to specific
employees, rather than general planning documents.
SECTION 4. 40.07 (1) (intro.), (2) and (3) of the statutes are amended to read:
40.07 (1) (intro.) Notwithstanding any other statutory provision, individual -
personal information in the records of the department is not a public record and shall
not be disclosed, unless subject to access under s. 19.35 (1), but access to that
information may be provided, unless prohibited under s. 19.36 (10), if:
(2) Notwithstanding sub. (1), information contained in medical records may be
disclosed only when permitted under s. 19.36 (10) and only when a disability
application denial is appealed or under a court order duly obtained upon a showing
to the court that the information is relevant to a pending court action, but medical
information gathered for any one of the benefit plans established under this chapter
may be used by any other benefit plan established under this chapter.
(3) The department shall not furnish lists of participants, annuitants or
beneficiaries to any person or organization except as permitted under s. 19.36 (10)
and as required for the proper administration of the department.
SECTION 5. 230.13 (1) (intro.) of the statutes is amended to read: ,
230.13 (1) (intro.) Except as provided in sub. (3) and s. ss. 19.36 (10) and 103.13,
the secretary and the administrator may keep records of the following personnel
maltters closed to the public:
SECTION 6. 233.13 (intro.) of the statutes is amended to read:
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233.13 Closed records. (intro.) Except as provided in s. ss. 19.36 (10) and
103.13, the authority may keep records of the following personnel matters closed to
the public:
(END)




