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AN ACT to ayiend 40.07 (1) (intro.), (2) and (8), 230.13 (1) (intro.) and 238.13

Analysis by the Legislative Reference Bureau

Under current law, any requester has a right to inspect or copy any public record
unless otherwise provided under statutory or common law or unless, under a
“pbalancing test” derived from common law, the custodian demonstrates that the
public interest in withholding access to the record outweighs the strong public
interest in providing that access. See s. 19.35 (1), stats., and State ex rel. Youmans
v. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathaway v. Green Bay School District,
116 Wis. 2d 388, 395-96 (1984). If a custodian fails to provide prompt access to a
requested record or to make this demonstration, a requester may obtain a court order
requiring a custodian to provide access to a record. See s. 19.37 (1), stats.

In Woznicki v. Erickson, 202 Wis.2d 178, 192-193 (1996), the Wisconsin
supreme court held that a district attorney must notify any individual who is the
subject of a record which the district attorney proposes to release to a requester prior
to release, and that the individual may appeal a decision to release a record to circuit
court, which must determine whether permitting access would result in harm to the
privacy or reputational interests of the subject individual that outwelgm e pubhc
interest in allowing access. In Milivaukee Teachers Education Assn. v. IMLlwaukee
Bd. of School Directors, 227 Wis. 2d 779, 799 (1999) the supreme court gkpéiden]this
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decision to apply to all publlic records. There is-nostatutory basis for these dectsions.

The decisions alse-depart{from the supreme court’s previous decisions, which held

that, unless otherwise provided, custodians have no obligation to withhold public
records from access and no person may require them to do so. See Newspapers, Inc.

v. Brier, 89 Wis.2d 417, 431-32 (1979) and State ex rel. Bleer v. Twp. of Delavan, 112
Wis.2d 539, 558 (1983). T ¢G5 eréatec) &y ) Worhie /',fo’”‘cg Al cke e,

,,‘ pam

specifically provided by statute, no custodian of a public record i 1s required to notify i" $iles
an individual who is the subject of a record prior to providing to a requester access , et
to a record containing information pertalmng to that individual and that, unlessc
otherwise provided by statute, no person is entitled to judicial review of the decision,, ver. ra ) ,’:u
of a custodian to provide a requester with access to a public record. 'k /%f-—qﬂ
Hl—a-lso&rgaﬂs_es astatutory.procedure-under -which- 1nd1v1dual§ Sﬁ?’?)/

¥C records may seek a court order to restrain stat A

or her 1ntent to seek a court order restraining release of thefecord and files an actio;

secking such an in ten days, the record max_n,ot,be_ne/leased—unless_the

T court-se-permits” cgrenj?s ‘o excephns, Fvst e 6,/

w/\hemployee prior to dlspos1tlon of the in stlgatlon !

/s o
wf‘c’()

The bill alsoprovidesithat no state or local governmental officer or agency may
release certain ,persema-el-‘areeord-swd information[in response to a request for—
inspection, except to a public employee or employee’s representative to the extent “‘77’(,%
required under current law or to a collective bargaining representative to the extent
required to fulfill a duty to bargain or pursua.nt toan apphcable collectlve bargamlng *s 52
agreement.) Affeeted-records-includeporacRabmediCarrecords; ds-eo g /e, "f’/
home addresses and telephone numbers ﬂ.an.affected employee requests the ofﬁcer of pug;

Z

employment lexaminations, except examination sco

and otherfregords-relatmate staff managgment planpi |
jge proposals, management ponus planp, proxngtions, job asgignments, rq,‘k

d comments relatlng to public emplo ees: Curl ently, \ccess to somje of these cﬂﬁr 7
oV*fabﬂag') Lo » : mduc{m RN !“‘5
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records may be denied under specific laws governing these records or under the
common law “balancing test.”

)———-——J

The people of the state of Wisconsin, represented in senate jnd assembly, do

enact as follows C \ \063 ) a&\ @
7 J.cu\cl ( L(}
SEcCTION 1. 19 32 (T (2g) |pf the statutes are created to read:

engaged |
19 32 (16‘) Roﬁgd ployee” means an individual who is) 1Sed by
T+ St O%N«‘Ww\ 2N | mémc?vr m\agmﬁ o sdnte public

1nformat1on is contained in a record. ‘ | —C. S@}“‘:"E f’f‘,},\
SECTION 2. 19.356 of the statutes is created. to read: / i,? (;\ w: ? ﬂa/:mg’

19.356 Notlce to record subject; right of action, (1) E;&cept as authonzed,
in this section or as otherwise provided by statute, no authority is required to notify
a record subject prior to providing to a requester access t a‘record containing
10 information pertaining to that record subject, and no perso is’ entitled to ju'dicial

review of the decision of an authorlt rov1de a requester 1th access to a record.
' (#) Excrgfes «ﬁoﬂ edl i wg,y yp 325‘ eV l”c 340? ey .§3
(2))\H‘*an authorlty dec1des to permit access to a record created or,|
K
by the authorlty as a result of the authority’s 1nvest1gat10n into a
vl Y Fie e mplovee he 2mpopee srdinances ,
1sc1pl‘nary matter]or possible violatiomof a statute, rule regulation, or pohcy of the
amplpee i enfloyer, of oy P cord obka:ned by (N xmn*t\‘was‘/\ A Subgotnn Cx")
er

ﬁl].th@'l‘lty the authorlty shall, before permitting access and within 72 hours aft
making the decision to permit access, serve written notice of that decision on /gﬁy

L lied .
record subject to whom that record pertains, either byl\geegistered. mail wrth};ré‘}lmm/

: /
: receipt-signed-by-the-addresseeror by personally serving the notice on the subject.

19 The notice shall briefly describe the requested record and include a descf{iption of the

rights of the record subject under subs. (3) and (4). Search,

| | &U{; "r - %/
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@ (3) Within 5 daiys after receipt of a notice under sub. (2), any record subject may
2 provide written notification to the authority of his or her intent to seek a court order

3 restraining the authority from providing access to the requested record.
@j} (4) Within 10 'idays after receipt of a notice under sub. (2), any record subject
5 m“ay'j commence an action seeking -a | court order to restrain ‘the authority from
6 prov1d1ng access to the requested record Af a record subject commences such an

N ehathstomnling <. . 80209
action, the record subject shall name the authority as:a defendant. /\’Fhe»regord -

5 ~i'\@ VIS ﬁ'@f VV“\ A 1 l/\*f*eVVekQ/ \V\ %e &C/%Gh ﬂ)’ a Ma#"foié r?

9) (5) An authority shall not provide access to a requested record within &Zldays
10 of sending a notice pertaining to that record under sub. (2). In addition, if the record
11 subject coinmences an action under sub. (4), the authority shall not provide access
12 to the requested record during pendency of the action. If the record subject appeals:

13 or petitions for review of a decision of the court or the time for appeal or petition for
‘14 ‘review of a decision adverse to the record subject has not expired, the authority shall
15 not provide access to the requested record until any appeal is decided, until the
16 period for appealing or petitioning for review expires, until a petition for review is
17 denied, or until the authority receives written notice from che record subject that an
18 appeal or petition for review will not be filed, whichever oceurs first.
19 7
20 x I Q1] .
21 wm-r@mwegmmwmmmm{%e

e —H-Q r egun-e Sl
22 court sh‘éﬂ}\restraln the authority from prov1d1ng access to dat record warders—19:85

T coerk sl loply silsmtive Como foes principles coSHoiny fe

V\z,i?\i* = ,L\JSQQL* (’ak*«)"r fecouve o oS records M Mraling ite gecicma, r
24 (7) The court shall not grant any request by a requester to delay the

@) proceedings. The court shall issue a decision within 10 déys after the filing of the
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1 summons and complaint and proof of service of the summons and complaint upon the
defendant' and the requester, unless a party demonstrates cause for extension of this
period. In any event, the court shall issue a decision within 30 days after those filings

are complete.

2

3

4 .

5 ' (8) If a party appeals a decision of the court under sub. (7), the court of appeals

6 shall grant precedence to the appeal over all other matters notaccorded similar

7 precedence by law.

8 SECTION 3. 19. 36. (10) of the statutes is created to read: _

‘1@2 - 19.36 (10) W’l EMPLOYEE PERSONNEL RECORDS. Unless access is spec1ﬁcally
10,\ ‘authorized or required by statute, an authority shall not provide access tow

. \ conterining Hme F}\Uswe“j thGevma Ron ,

11 ‘fe’l’l'owﬁxg record%under s. 19.35 (1), except to g'employee or the employee s
\‘\1_2 ) representat1ve to the extent requ1red under s, 103.13 oratg a collective bargammg

ynder oh i)
@ - representative to the extent required to fulfill a duty to bargaonr pursuant to a

14  collective bargaining agreement under ch. 111:
: al m cords of a pu
. T femabin ¢t qued o (rouw Bed c{ammployer Conceorn s J 74
16 ‘ Uf']{{b} /{R"co:d&eeﬁl—;t-la}mng the home address or telephone number of| az
vl s outtririzes (Ovide '
17 employee é’fthe employee reg the authority to w%ld;(access to such records.
T wmlam curvent

8 U% st}relatmg to theA1nvest1gat1on of a possible cr1m1nal offense or
19 possible misconduct connected with employment by A[employee’prior to
20 disposition of the investigation.

elree.perta ote-apd . i Qe
m{ov’l/*'»‘tl on Q/W\Fl"?’-e'% 5y
22 ( 6> @y /Iin—y/re‘eerd pertaining to an} employment examination, except an
23 | examination score 1f access to that score is not otherw1se prohibited. v

Fnfpr maiipn Ve(dwg? T one v More SPecidic em (oyeeS Tan
24 ( &) @y ~Records—of any—material used ed by an authority{for staff management
(o RRS Tiplayer of fht Cumployee s L

25 planning, 1nclud1ng performance evalyatmns Judgments;or recommendations



2001 — 2002 Legislature  —6- | LRB-2119/1
v : JTK:kmg:pg
BILL SECTION 3

concerning future salary adjustments or other wage treatments, management bonus
' Lebievs o8 e Ferewc€)
plans, promotions, job assignments,or other comments or ratings relating to pablic—
employees.
SECTION 4. 40.07 (1) (intro.) and (3) of the statutes are amended to read:
40.07 (1) (intro.) Notwithstanding any other statutory provision, individual
personal information in the records of the department is not -a public record and-shall

not-be-disclosed;—unless subject to access under s. 19.35 (1), but access to that

information may be provided, unless prohibited under s. 19.36 (10), if:

coooqcncn@c.o@u

10 ‘
11 application denial is appéale Qrﬁaer; court order duly obtained upon g Eggylng
12 to the court th h{iﬁﬁ;;ljion is relevant tW gut medic
13 .\"“m%rnmhm;i:red for any one of the beneﬁ(i: plans established under this chapfer
14 it plan established under this chapter:

15 (8) The department shall not furnish lists of participants, annuitants or
16 beneficiaries to any person or organization except as permitted under s. 19.36 (10)
17 and as required‘for the proper administfation of the departmént.

18 SECTION 5. 230.13 (1) (intro.) of thé statutes is aﬁeﬁded to read:

19 230.13 (1) (intro.) Except as provided in sub. (8) and &- ss. 19.36 (10) and 103.13,
20 the secretary and the administrator may keep records of the following personnel

21 matters closed to the public:

22 SECTION 6. 233.13 (intro.) of the statutes is amended to read:
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233.13 Closed records. (intro.) Except as provided in s- ss. 19.36 (10) and

103.13, the authority méy keep records of the following personnel matters closed to -

the public:

(END)
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INS 3-3: /\/

(1de) “Local governmental unit” has the meaning given in s. 19.42 (7 u).
(1dm) “Local public office” has the meaning given in s. 19.42 (7w), and also
includes any appointive office or positon of a local governmental unit in which an

individual serves as the head of a department, agency) or division of the local

governmental unit.

INS 3-5: /

(4) “State public office” has the meaning given in s. 19.42 (13), but does not
include a position identified in s. 20.923 (6) (e‘n{) to (gm).

SECTION 1. 19.345 of the statutes is created to read:

19.345 Time computation. In ss. 19.33 to 19.39, when a time period is
provided for performing an act, whether the period is expressed in hours or days, the

whole of Saturday, Sunday and any legal holiday, from midnighf to midnight, shall

be excluded in computing the period.

/
INS 3-20:1 - '
(b) Paragraph (a) does not apply to an investigation by an authority who or
which is charged with the responsibility to enforce a law, ordinance, rulg or
regulation that is applicable to individuals other than officers or employees of the

authority or persons under contract with the authority unless the investigation

involves an officer or employee of the authority or a person under contract with the

authority.
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\ the bill BT;tes a statutory procedure under which indifiduals,
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~ who are the subjects of ublic records may seek a court order to restrain state
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| *reco'rds Under the b111 1f the ocer or agency havmg custody of a pubhc record
_ receives a reguest to provide access to:a’ ‘record-containing personally-tdentifiable .
informationYas the result of an 1nvest1gat10n by the officer or agency into a

. """*W"'"‘ the\ fﬁcer or agency must, before prov1dmg access, provide written
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Under current law, the secretary of employment relations and the
administrator of the division of merit recruitment and selection in the department
of employment relations may keep the following information closed to the public:
examination scores and ranks and other evaluations of applicants; dismissals,
demotions,and other disciplj actions; pay survey data obtained from identifiable
nonpublic’ employers; andg the names of nonpublic employers contributing pay
survey data. This bill authorizes the secretary and the administrator to provide any
state agency with personnel information relating to the hiring and recruitment

process, including specifically the examination scores and ranks and other
evaluations of applicants.

SECTION 1. 230.13 (3) of the statutes is renumbered 230.13 (3) (a).

SECTION 2. 230.13 (3) (b) of the statutes is created to read:

230.13 (3) (b) The secretary and the administrator may.provide any state
agency with personnel information reléting to the hiring and recruitment process,

including specifically the examination scores and ranks and other evaluations of

applicants.



(e) Pa:rsagraph*(a) does not apply to: aceess toa record produced in relatlon to a -
functlon speclﬁed ins. 106 54 or 230 45 or subch I of ch 111 if the. reoord is prcmded
o by an authonty havmg responsxblhty for that functlon.

L

prowdmg acéess 0. the: requested record:: i a: recorgd-ubject commences such dn

actlon the recerd ,sub_]ect shall nname the a; onty- as a defendant.: ‘The record

E ._.:\ subject shall also join the requester as's party to the action under s.-:8083. 03

_‘_,.__——WM
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DRAFTER’S NOTE LRB-2119/2dn

FROM THE T pp (&
LEGISLATIVE REFERENCE BUREAU K\N\

Senator Erpenbach: /
Please look at proposed s. 19.356 (2) (b) in LRB—3922/1 (relating to exempt activities
under s. 103.13 and ch. 111, stats.) and let me know if you want this paragraph to be
incorporated. :

- Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778




3— By Apm.

CE k )
/ Z//'/

————

LRB Number: WZ”) :

Nonsubmittal Form

WPOs: DO NOT FORWARD THIS DRAFT FOR SUBMITTAL,
UNLESS INSTRUCTED TO DO SO BY THE DRAFTING
ATTORNEY.

@/ Return everything to the primary drafting attorney.

After you have completed typing this draft, return the camera-ready copy to the
primary drafting attorney, -along with the drafting file. Also, forward the
electronic file to the primary drafting attorney for the task of drafting.

| Return_only the camera-ready copy to the primary
drafting attorney.

After you have completed typing this draft, clip this form to the camera-ready
copy and return these materials to the primary drafting attorney. Place the
drafting file in the HOLD basket in the WPO room. Forward the electronic file
to Typing -- Irb_wpo, so that the electronic file can be viewed by all WPOs.

When the attorney finishes reviewing the draft, the attorney will bring the
camera-ready copy back to the WPO room. If the attorney has found any typos
or minor corrections, correct the draft as indicated and print out a new camera-
ready copy. Take the final camera-ready copy, retrieve the drafting file from the
HOLD basket in the WPO room, discard this form, place the camera-ready copy
and the drafting file in the PA submit basket and forward the electronic file to
the PAs for submitting. (If, after reviewing the draft, the attorney decides to
redraft it, give the attorney the drafting file and forward the electronic file to the
attorney for drafting.)
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December 13, 2001

Senator Erpenbach:

Please look at proposed s. 19.356 (2) (b) in LRB-3922/1 (relating to exempt activities
under s. 103.13 and ch. 111, stats.) and let me know if you want this paragraph to be
incorporated.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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AN AcT t;/renumber 230.13 (3); to amend 40.07 (1) (intro.) and (3), 230.13 (1)
(intro.) and 233.13 (intro.); and fo create 19.32 (1bg), (1de), 1dm), (2g) and (4),

19.345, 19.356, 19.36 (10) and 230.13 (3) (b) of the statutes; relating to: access

to public records.

Analysis by the Legislative Reference Bureau

Under current law, any requester has a right to inspect or copy any public record
unless otherwise provided under statutory or common law or unless, under a
“palancing test” derived from common law, the custodian demonstrates that the
public interest in withholding access to the record outweighs the strong public
interest in providing that access. See s. 19.35 (1), stats., and State ex rel. Youmans
v. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathaway v. Green Bay School District,
116 Wis. 2d 388, 395-96 (1984). If a custodian fails to provide prompt access to a
requested record or to make this demonstration, a requester may obtain a court order
requiring a custodian to provide access to a record. Sce s. 19.37 (1), stats.

In Woznicki v. Erickson, 202 Wis.2d 178, 192-193 (1996), the Wisconsin
supreme court held that a district attorney must notify any individual who is the
subject of a record which the district attorney proposes to release to a requester prior
to release, and that the individual may appeal a decision to release a record to circuit
court, which must determine whether permitting access would result in harm to the
privacy or reputational interests of the subject individual that outweighs the public
interest in allowing access. In Milwaukee Teachers Education Assn. v. Milwaukee
Bd. of School Directors, 227 Wis. 2d 779, 799 (1999), the supreme court extended this
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previous decisions, which held that, unless otherwise provided, custodians have no

obligation to withhold public records from access and no person may require them

to do so. See Newspapers, Inc. v. Brier, 89 Wis.2d 417, 431-32 (1979) and State ex rel.

Bilder v. Twp. of Delavan, 112 Wis.2d 539, 558 (1983). The rights created by the

Woznicki and Milwaukee Teachers decisions are not currently reflected in the

statutes. : ,
This bill affirms current statutory law in part providing that, unless

otherwise specifically provided by statute, no custodian of a\public record is required

to notify an individual who is the subject of a record prior to providing to a requester

access to a record containing information pertaining to that individual and that,

unless otherwise provided by statute, no person is entitled to judicial review of the

~ decision of a custodian to provide a requester with access to a public record.

The bill also creates two exceptions. First, the bill provides that Ino state or local
governmental officer or agency may release certain information contained in _
personnel records of public or private employees, other than certain high-ranking ¢+~

“officials, in response to a request for inspection, except to WWM\
employee’s representative to the extent required under current law or to a €ollective~ L
bargaining representative to the extent required to fulfill a duty to bargain or f"’(’ @
pursuant to an applicable collective bargaining agreement. The information {wp?07’42\5
includes home addresses and telephone numbers, unless an affected employee
requests the officer or agency to provide access to that information; information
relating to a current investigation of a possible criminal offense or possible
misconduct connected with employment by an employee prior to disposition of the
investigation; information relating to employment examinations, except
examination scores if not otherwise prohibited; and other information relating to one
or more specific employees that is used by the employer of the employees for staff

‘management planning, including performance evaluations, salary and wage
proposals, management bonus plans, promotions, job assignments, letters of
reference, and comments or ratings relating to employees. Currently, access to some
of these records may be denied under specific laws governing these records or under
the common law “balancing test.”

Secondly, the bill creates a statutory procedure under which public or private
employees, other than certain high—ranking officials, who are the subjects of certain
other public records may seek a court order to restrain state or local government
officers or agencies from providing access to those records to third parties. Under the
bill, with certain exceptions, if the officer or agency having custody of a public record
receives a request to provide access to a record containing information relating to an
employee as the result of an investigation by the officer or agency into a disciplinary
matter involving the employee or possible violation by the employee of a statute,
ordinance, rule, regulation, or policy of the employee’s employer, or any record
obtained by the officer or agency through a subpoena or search warrant, the officer
or agency must, before providing access, provide written notice to each subject
individual of the officer’s or agency’s intent to release the record. If a subject
individual notifies the officer or agency, within five days, of his or her intent to seek
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a court order restraining release of the record and files an action seeking such an
order within ten days, the record may not be released unless the court so permits.
The bill provides that the court shall apply common law principles interpreting the
right of access to public records in making its decision. '

Under current law, the secretary of employment relations and the
administrator of the division of merit recruitment and selection in the department
of employment relations may keep the following information closed to the public:
examination scores and ranks and other evaluations of applicants; dismissals,
demotions, and other disciplinary actions; pay survey data obtained from
identifiable nonpublic employers; and the names of nonpublic employers
contributing pay survey data. This bill authorizes the secretary and the
administrator to provide any state agency with personnel information relating to the
hiring and recruitment process, including specifically the examination scores and
ranks and other evaluations of applicants.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 19.32 (1bg),.(1de), (1dm), (2g) and (4) of the statutes are created to
read:

19.32 (1bg) “Employee” means an individual who is engaged in employment
in this state, other than an individual holding a state public office or a local public
office.

(1de) “Local governmental unit” has the meaning given in s. 19.42 (7u). |

(1dm) “ Local public office” has the meaning given in s. 19.42 (7w), and also
includes any appointive office or position of a local governmental unit in which an
individual serves as the head of a department, agency, or division of the local
governmental unit.

(2g) “Record subject” means an individual about whom personally identifiable
information is contained in a record.

(4) “State public office” has the meaning given in s. 19.42 (13), but does not
include a position identified in s. 20.923 (6) (em) to (gm)..

SECTION 2. 19.345 of the statutes is created to read:
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19.345 Time computation. In ss. 19.33 to 19.89, when a time period is
provided for performing an act, whether the period is expressed in hours or days, the
whole of Saturday, Sunday and any legal holiday, from midnight to midnight, shall
be excluded in computing the period.

SECTION 3. 19.356 of the statutes is created to read:

19.356 Notice to record subject; right of action. (1) Except as authorized
in this section or as otherwise provided by statute, no authority is required to notify
a record subject prior to providing to a requester access to a record containing
information pertaining to that record subject, and no person is entitled to judicial

review of the decision of an authority to provide a requester with access to a record.

auttne i LeX o feagen Lty
(2) (a) Except as provided in pars. (b) and (¢) and as otherwiseﬁm;eﬁdbéby’léw@ b 7 L
e

if an authority decides to permit access to a record containing information relating an

to an employee that is created or kept by the authority as a result of the authority’s
investigation into a disciplinary matter involving the employee or possible violation
by the employee of a statute, ordinance, rule, regulation, or policy of the employee’s
employer, or any record obtained by the authority through a subpoena or search
warrant, the authority shall, before permitting access and within 72 hours after
making the decision to permit access, serve written notice of that decision on any
record subject to whom that record pertains, either by certified mail or by personally
serving the notice on the subject. The notice shall briefly describe the requested
record and include a description of the rights of the record subject under subs. (3) and
(4).

(b) Paragraph (a) does not apply to an investigation by an authority who or
which is charged with the .responsibility to enforce a law, ordinance, rule, or

regulation that is applicable to individuals other than officers or employees of the
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authority or persons under contract with the authority unless the investigation
involves an officer or employee of the authority or a person under contract with the
authority.

(¢c) Paragraph (a) does not apply to access to a record produced in relation to a
function specified in s. 106.54 or 230.45 or subch. II of ch. 111 if the record is provided
by an authority having responsibility for that function.

(3) Within 5 days after receipt of a notice under sub. (2), any record subject may
provide written notification to the authority of his or her intent to seek a court order
restraining the authority from providing access to the requested record.

(4) Within 10 days after receipt of a notice under sub. (2), any record subject
may commence an action seeking a cpurt order to restrain the authority from
providing access to the requested record. If a record subject commences such an
action; the record subject shall name the authority as a defendant. Notwithstanding
s. 803.09, the requester may intervene in the action as a matter of righi;.

(5) An authority shall not provide access to a requested record within 12 days
of sending a notice pertaining to that record under sub. (2). In addition, if the record
subject commences an action under sub. (4), the authority shall not provide access
to the requested record during pendency of the action. If the record subject appeals
or petitions for review of a decision of the court or the time for appeal or petition for
review of a decision adverse to the record subject has not expired, the authority shall
not provide acéess to the requested record until any appeal is decided, until the
period for appealing or petitioning for review expires, until a petition for review is
denied, or until the authority receives written notice from the record subject that an

appeal or petition for review will not be filed, whichever occurs first.
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(6) The court may restrain the authority from providing access to the requested
record. The court shall apply substantive common law principles construing the
right to inspect, copy, or receive copies of records in making its decision.

(7) The court shall not grant any request by a requester to delay the
proceedings. The court shall issue a decision within 10 days after the filing of the
summons and complaint and proof of service of the summons and complaint upon the
defendant and the requester, unless a party demonstrates cause for extension of this
period. In any event, the court shall issue a decision within 30 days after those filings
are complete. |

(8) If a party appeals a decision of the court under sub. (7), the court of appeals
shall grant precedence to the appeal over all other matters not accorded similar
precedence by law.

SECTION 4, 19.36 (10) of the statutes is created to read:

19.36 (10) EMPLOYEE PERSONNEL RECORDS. Unless access is specifically
authorized or required by statute, an authority shall not provide access to records
containing the following information under s. 19.35 (1), except to an employee or the
employee’s representative to the extent required under s. 103.13 or to a collective
bargaining representative to the extent required to fulfill a .duty to bargain under ch.
111 or pursuant to a collective bargaining agreement under ch. 111:

(a) Information prepared or provided by an employer concerning the home
address or telephone number of an employee, unless the employee authorizes the
authority to provide access to such records.

(b) Information relating to the current investigation of a possible criminal
offense or possible misconduct connected with employment by an employee prior to

disposition of the investigation.
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(c) Information pertaining to an employee’s employment examination, except
an examination score if access to that score is not otherwise prohibited.

(d) Information relating to one or more specific employees that is used by an
authority or by the employer of the employees for staff management planning,
including perfdrmance evaluations, judgments or recommendations concerning
future salary adjustments or other wage treatménts, management bonus plans,
promotions, job assignments, letters of reference, or other comments or ratings
relating to employees.

SECTION 5. 40.07 (1) (intro.) and (3) of the statutes are amended to read:

40.07 (1) (intro.) Notwithstanding any other statutory prdvision, individual
personal information in the records of the departmeﬁt is not -a-publie record-and shall
not-be-disclosed;—unless subject to_access under s. 19.35 (1), but agceS§ to that
information may be provided, unless prdhibited under s. 19.36 (10), if:

(83) The department shall not furnish lists of participants, annuitants or
beneficiaries to any person or organization except as permitted under s, 19.36 (10)
and as required for the proper administration of the department.

SECHbN 6. 230.13 (1) (intro.) of the statutes is amended to read:

230.13 (1) (intro.) Eicept as provided in sub. (3) and s: ss. 19.36 (10) and 103.13,
the secretary and the administrator may keep records of the folloWing personnél
matters closed to the public:

SECTION 7. 230.13 (3) of the statutes is renumbered 230.13 (3) (a).

SECTION 8. 230.13 (3) (b) of the statutes is created to read:

230.13 (38) (b) The secretary and the administrator may provide any ﬁ/é)e;/

agency with personnel information relating to the hiring and recruitment process,
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including specifically the examination scores and ranks and other evaluations of

| applicants.

SECTION 9. 233.13 (intro.) of the statutes is amended to read:
233.13 Closed records. (intro.) Except as provided in s ss. 19.86 (10) and

103.18, the authority may keep'records of the following personnel matters closed to

the public:

- (END)
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AN ACT #o reny%er 230.13 (3); to amend 40.07 (1) (intro.) and (3), 230.13 (1)
(intro.) and 233.13 (intro.); and fo create 19.32 (1bg), (1de), (1dm), (2g) and (4)
19.345, 19.356, 19.36 (10) and 230.13 (3) (b) of the statutes; relating to: access

to public records. |

Analysis by the Legislative Reference Bureau

Under current law, any requester has a right to inspect or copy any public record
unless otherwise provided under statutory or common law or unless, under a
“balancing test” derived from common law, the custodian demonstrates that the
public interest in withholding access to the record outweighs the strong public
interest in providing that access. See s. 19.35 (1), stats., and State ex rel. Youmans
v. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathaway v. Green Bay School District,
116 Wis. 2d 388, 395-96 (1984). If a custodian fails to provide prompt access to a
requested record or to make this demonstration, a requester may obtain a court order
requiring a custodian to provide access to a record. See s. 19.37 (1), stats.

In Woznicki v. Erickson, 202 Wis.2d 178, 192-193 ( 1996), the Wisconsin
supreme court held that a district attorney must notify any individual who is the
subject of a record which the district attorney proposes to release to a requester prior
to release, and that the individual may appeal a decision to release a record to circuit
court, which must determine whether permitting access would result in harm to the
privacy or reputational interests of the subject individual that outweighs the public
interest in allowing access. In Milwaukee Teachers Education Assn. v. Milwaukee
Bd. of School Directors, 227 Wis. 2d 779, 799 (1999), the supreme court extended this
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decision to apply to all public records. The decisions differ from the supreme court’s
previous decisions, which held that, unless otherwise provided, custodians have no
obligation to withhold public records from access and no person may require them
to do so. See Newspapers, Inc. v. Brier, 89 Wis.2d 417, 431-32 (1979) and State ex rel.
Bilder v. Twp. of Delavan, 112 Wis.2d 539, 558 (1983). The rights created by the
Woznicki and Milwaukee Teachers decisions are not currently reflected in the
statutes.

This bill affirms current statutory law in part by providing that, unless
otherwise specifically provided by statute, no custodian of a public record is required
to notify an individual who is the subject of a record prior to providing to a requester

access to a record containing information pertaining to that individual and that,-

unless otherwise provided by statute, no person is entitled to judicial review of the
decision of a custodian to provide a requester with access to a public record.

The bill also creates two exceptions. First, the bill provides that, unless
otherwise authorized or required by statute, no state or local governmental officer
or agency may release certain information contained in personnel records of public
or private employees, other than certain high—ranking officials, in response to a
request for inspection, except to an employee or employee’s representative to the
extent required under current law or to a public employee collective bargaining
representative to the extent required to fulfill a duty to bargain or pursuant to an
applicable collective bargaining agreement. - The information includes home
addresses and telephone numbers, unless an affected employee requests the officer
or agency to provide access to that information; information relating to a current
investigation of a possible criminal offense or possible misconduct connected with
employment by an employee prior to disposition of the investigation; information
relating to employment examinations, except examination scores if not otherwise
prohibited; and other information relating to one or more specific employees that is
used by the employer of the employees for staff management planning, including
performance evaluations, salary and wage proposals, management bonus plans,
promotions, job assignments, letters of reference, and comments or ratings relating
to employees. Currently, access to some of these records may be denied under specific
laws governing these records or under the common law “balancing test.”

Secondly, the bill creates a statutory procedure under which public or private
employees, other than certain high—ranking officials, who are the subjects of certain
other public records may seek a court order to restrain state or local government
officers or agencies from providing access to those records to third parties. Under the
bill, with certain exceptions, if the officer or agency having custody of a public record
receives a request to provide access to a record containing information relating to an
employee as the result of an investigation by the officer or agency into a disciplinary
matter involving the employee or possible violation by the employee of a statute,
ordinance, rule, regulation, or policy of the employee’s employer, or any record
obtained by the officer or agency through a subpoena or search warrant, the officer
or agency must, before providing access, provide written notice to each subject
individual of the officer’s or agency’s intent to release the record. If a subject
individual notifies the officer or agency, within five days, of his or her intent to seek

+
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a court order restraining release of the record and files an action seeking such an
order within ten days, the record may not be released unless the court so permits.
The bill provides that the court shall apply common law principles interpreting the
right of access to public records in making its decision.

Under current law, the secretary of employment relations and the
administrator of the division of merit recruitment and selection in the department
of employment relations may keep the following information closed to the public:
examination scores and ranks and other evaluations of applicants; dismissals,
demotions, and other disciplinary actions; pay survey data obtained from
identifiable nonpublic employers; and the names of nonpublic employers
contributing pay survey data. This bill authorizes the secretary and the
administrator to provide any state agency with personnel information relating to the
hiring and recruitment process, including specifically the examination scores and
ranks and other evaluations of applicants. :

The people of the state of Wisconsin, represented in senate and assembly, do
- enact as follows:

SECTION 1. 19.32f'(‘,1'bg), (1de), (1dm), (2g) and (4) of the statutes ére created to
read: ’

19.32 (1bg) “Employee” means an individual who is engaged in employment
in this state, other than an individual holding a state public office or a local public
office.

(1de) “Local governmental unit” has the meaning given in s. 19.42 (7u).

(1dm) “Local public office” has the meaning given in s. 19.42 (7w), and also
includes any appointive office or position of a local governmental unit in which an

individual serves as the head of a department, agency, or division of the local

5 bt doet net nclude arny QPFZ'UE o F.b.ﬂ‘*;m i lbed é/ a

overnmental unit]. P, . vy
gW\UVlId?iL 2 plyee, as M‘h‘&} m s 1W.T0 (1) C')
(2g) “Record subject” means an individual about whom personally identifiable

information is contained in a record.
(4) “State public office” has the meaning given in s. 19.42 (13), but does not
include a position identified in s. 20.923 (6) (em) to (gm).

SECTION 2. 19.345 of the statutes is created to read:



20

— 21

2001 — 2002 Legislature A —4- LRB-2119/3
' JTK&RAC:kmg:jf

- BILL | SECTION 2
19.345 Time computation. In ss. 19.33 to 19.39, when a time period is
provided for performing an act, whether the period is expressed in hours or days, the

whole of Saturday, Sunday and any legal holiday, from midnight to midnight, shall

be excluded in computing the period.

SECTION 3. 19.356 of the statutes is created to read:

19.356 Notice to record subject; right of action. (1) Except as authorized
in this section or as otherwise provided by statute, no authority is required to notify
a record subject prior to providing to a requester access to a record coﬁtaining
information pertaining to that record subject, and no persen is entitled to judicial
review of the decision of an authorlty to provide a j.ej]uester with access to a record.

(2) (a) Except as provided in pars. (b) and as otherwise authorized or
requlred by statute, if an authority decides to permit access to a record containing
1nformat10n relating to an employee that is created or kept by the authority as a
result of W\%ﬁlgmmn into a disciplinary matter involving the
employee er possible violation by the employee of a statute, ordinance, rule,
regulation, or policy of the employee’s employer, or any record obtained by the
authority through a subpoena or search Warrent, the aﬁthority shall, before
permitting access and within 72 hours after making the decision to permit access,
serve written notice of that decision on any record subject to whom that record

pertains, either by certified mail or by personally serving the notice on the subject.

“~The notice shall briefly describe the requested record and include a description of the

PRt s

rights of the record subject under subs. (3) and (4).

2
24
25

(C/>§ ?aragraph (a) does not apply to an investigation by an authority who or
which is charged with the responsibility to enforce a law, ordmance rule, or

regulation that is applicable to individuals other than officers or employees of the
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authority or persons under contract with the authority unless the investigation
involves an officer or employee of the authority or a person under contract with the
authority. ( 6!

M\ Paragraph (a) does not applIy to access to a record produced in relation toa
function specified in s. 106.54 or 230.45 or subch. IT of ch. 111 if the record is provided
by an authority having responsibility for that functien.

(3) Within 5 days after receipt of a notice under sﬁb. (2),, any record subject may
provide written notification to the authority of his or her intent to seek a court order
restraining the authority from providing access to the requested record.

(4) Within 10 days after receipt of a notice under sub. (2), any record eubject
may commence an action seeking a court order to restrain the authority from
providing access to the requested record. If a record subject commences such an
action, the record subject shall name the authority as a defendant. N etwithstahding
}s. 803.09, the requester may‘intervene in the acﬁon as a matter of right.

(5) An authority shall not provide access fo a requested record within 12 days
of sending a notice pertaining to that record under sub. (2). In addition, if the record
subject cqmniences an action under sub. (4), the authority shall net provide access
to the requested record during pendency of the action. If the record subject appeals
or petitions for review of a decision of the court or the time for appeal or petition for
review of a decision adverse to the recqrd subject has not expired, the authority shall
not provide access to the requested record until any appeal is decided, until the
period for appealing or petitioning for review expires, until a petition for revier is
denied, or until the authority receives written notice from the record subject that an

appeal or petition for review will not be filed, whichever occurs first.
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(6) The court may restrain the authority from providing access to the requested
record. The court shall apply substantive common law principles construing the

right to inspect, copy, or receive copies of records in making its decision.

<

\gvo?e\e\di}gs\.l The court shall issue a decisiqn within 10 days after the filing of the

summons and complaint and proof of service of the summons and complaint upon the

defendant and the requester, unless a party demonstrates cause for extension of this

period. In any event, the court shall issue a decision within 80 days after those filings

are complete.

(8) If a party appeals a decision of the court under sub. (7), the court of appeals

shall grant precedence to the appeal over all other matters not accorded similar
precedence by law.

SECTION 4. 19.36 (10) of the statutes is created to read:

19.36 (10) EMPLOYEE PERSONNEL RECORDS. Unless access isv specifically
authorized or required by statute, an authority shall not provide access to records
containing the following information unders. 19.35 (1), except to an employee or the

Ve cog nived or cerhfiesl
employee’s representative to the extent required under s. 103.13 or to a/collective
bargaining representative to the extent required to fulfill a duty to bargéiri under ch.
111 or pursuant to a collective bargaining agreement under ch. 111:

(a) Information prepared or provided by an employer concerning the home
address or telephone number of an employee, unless the employee authorizes the
: . ynfarmahen |
authority to provide access to such)yeceigs.
(b) Information relating to the current investigation of a possible criminal

offense or possible misconduct connected with employment by an employee prior to

disposition of the investigation.
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(c¢) Information pertaining to an employee’s employment examination, except
an examination scbre if access to that score is not otherwise prohibited.

(d) Information relating to one or more specific employees that is used by an
authority or by the employer of the employees for staff management planning,
including performance evaluations, judgments or recommendations concerning
future salary adjustments or other wage treatments, management bonus plans,
promotions, job assignments, letters of reference, or other comments or ratings
relatiﬁg to employees.

_SEcTION 5. 40.07 (1) (intro.) and (3) of the statutes are amended to read:

40.07 (1) (intro.) Notwithstanding any other statutory provision, individual
pérsonal information in the records of the department is not -a-publierecord-and shall
not-be-disclosed;—unless subject to access under s. 19.85 (1), but access to that
information may be provided, unless prohibited under s. 19.36 (10), if:

(8) The department shall not furnish lists of participants, annuitants or
beneficiaries to any person or organization except as permitted under s. 19.36 (10)
and as required for the proper administration of the department.

SEcTION 6. 230.13 (1) (intro.) of the statutes is amended to read:

230.13 (1) (intro.) Except as provided in sub. (3) and s- ss. 19.36 (10) and 103.13,
the secretary and the administrator may keep records of the following personnel
matters closed to the public: |

SECTION 7. 230.13 (3) of the statutes is renumbered 230.13 (3) (a).

SECTION 8. 230.13 (3) (b) of the statutes is created to read:

230.13 (3) (b) The secretary and the administrator may provide any agency
with personnel information relating to the hiring and recruitment process, including

specifically the examination scores and ranks and other evaluations of applicants.
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SECTION 9. 233.13 (intro.) of the statutes is amended to read:
233.13 Closed recofds. (intro.) Except as provided in s- ss. 19.36 (10) and
103.13, the authority may keep records of the following personnel matters closed to
the public:

(END)
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 (intro.) and 233.13 (intro.); and fo create 19.32 (1bg), (1de), (1dm), (2g) and (4),

19.345, 19.356, 19.36 (10) and 230.13 (3) (b) of the statutes; relating to: access

to public records.

Analysi# by the Legislative Reference Bureau

Under current law, any requester has a right to inspect or copy any public record
unless otherwise provided under statutory or common law or unless, under a
“palancing test” derived from common law, the custodian demonstrates that the

public interest in withholding access to the record outweighs the strong public.

interest in providing that access. See s. 19.35 (1), stats., and State ex rel. Youmans

- U. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathaway v. Green Bay School District,

116 Wis. 2d 388, 395-96 (1984). If a custodian fails to provide prompt access to a
requested record or to make this demonstration, a requester may obtain a court order

~ requiring a custodian to provide access to a record. See s. 19.37 (1), stats.

In Woznicki v. Erickson, 202 Wis.2d 178, 192-193 (19986), the Wisconsin
supreme court held that a district attorney must notify any individual who is the
subject of a record which the district attorney proposes to release to a requester prior
to release, and that the individual may appeal a decision to release a record to circuit
court, which must determine whether permitting access would result in harm to the
privacy or reputational interests of the subject individual that outweighs the public
interest in allowing access. In Milwaukee Teachers Education Assn. v. Milwaukee
Bd. of School Directors, 227 Wis. 2d 779, 799 (1999), the supreme court extended this
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decision to apply to all public records. The decisions differ from the supreme court’s
previous decisions, which held that, unless otherwise provided, custodians have no
obligation to withhold public records from access and no person may require them

to do so. See Newspapers, Inc. v. Brier, 89 Wis.2d 417, 431-32 (1979) and State ex rel.
Bilder v. Twp. of Delavan, 112 Wis.2d 539, 558 (1983). The rights created by the
Woznicki and Milwaukee Teachers decisions are not currently reflected in the
statutes. . o B o o |

This bill affirms current statutory law in part by providing that, unless
otherwise specifically provided by statute, no custodian of a public record is required

- to notify an individual who is the subject of a record prior to providing to a requester
access to a record containing information pertaining to that individual and that,
unless otherwise provided by statute, no person is entitled to judicial review of the
decision of a custodian to provide a requester with access to a public record.

The bill also creates two exceptions. First, the bill provides that, unless
otherwise authorized or required by statute, no state or local governmental officer
or agency may release certain information contained in personnel records of public -

- or private employees, other than certain high-ranking officials, in response to a
- request for inspection, except to an employee or employee’s representative to the
~ extent required under current law or to a public employee collective bargaining
representative to the extent required to fulfill a duty to bargain or pursuant to an
applicable collective bargaining agreement. The information includes home - -
addresses and telephone numbers, unless an affected employee requests the officer
or agency to provide access to that information; information relating to a current
investigation of a possible criminal offense or possible misconduct connected with
employment by an employee prior to disposition of the investigation; information
relating to'employment examinations, except examination scores if not otherwise -
prohibited; and other information relating to one or more specific employees that is -
- used by the employer of the employees for staff management planning, including
performance evaluations, salary and wage proposals, management bonus plans,
promotions, job assignments, letters of reference, and comments or ratings relating
to employees. Currently, access to some of these records may be denied under specific

_ _law ing these records or under the common law “balancing test.”
TM B Secondly,ythe bill creates a statutory procedure under which public or private
'g{b(és ~ employees, other than certain high—ranking officials, who are the subjects of certain .
6,\4.,:;; - - other public records may seek a court order to restrain state or local government

N officers or agencies from providing access to those records to third parties.: Under the-
-~ Oﬁew'} - bill,\with certain exceptions, if the officer or agency havingcustody-of-a-publie-recerdy -

d '{og 4€ } Teceivesa request to provide access to a record containing information relating to an
o employee as the result of an investigation by the officer or agency into a disciplinary

matter involving the employee or possible violation by the employee of a statute,

ordinance, rule, regulation, or policy of the employee’s employer, or any record

obtained by the officer or agency through a subpoena or search warrant, the officer

or agency must, before providing access, provide written notice to each subject

individual of the officer’s or agency’s intent to release the record. If a subject

indivianJ notifies the officer or agency, within five days, of his or her intent to seek
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a court order restraining release of the record and files an action seeking such an’
order within ten days, the record may not be released unless the court S0 permits.

- The bill provides that the court shall apply common law principles interpreting the

right of access to public records in making its decision. )
Under current law, the secretary of employment relations and the
administrator of the division of merit recruitment and selection in the department

" - of employment relations may keep the following information closed to the public:

examination scores and ranks and other evaluations of applicants; dismissals,
demotions, and other disciplinary actions; pay survey data obtained from
identifiable nonpublic employers; and the names of nonpublic employers

.- contributing pay survey data. This bill authorizes the secretary and the

administrator to provide any state agency with personnel information relating to the
hiring and recruitment process, including specifically the examination scores and

‘ranks and other evaluations of applicants.

~ The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

SECTION 1. 19.32 (1bg), (1de), (idm), (2g) and (4) of the statutés are created to

 read:

19.32 (1bg) “Empl_oyée” means an individual who is engaged in employment

- in this state, other than an individual_holding a state pﬁb_lic office or a local public |

office.
~ (1de) “Local governmental unit” has the meaning given in s. 19.42 (7u).
_(ldrh) “Local public office” has the meaning given in s. 19.42 (7w); and also
includes any_appoihtifie ofﬁce c.>r‘ position of a local governmental unit_ in which an
indiv.idual' serves as the héad of a deparﬂment, agency, or division of the local
governmental unit, but does not include any office or position filled by a municipal
employee, as defined in s. 111.70 (1) (). | | |
(2g) “Record subject” means an individﬁal about whom personally identifiable
information is contained in a record. o | | |
@ “Sfate public ofﬁCe” has the méaning given in s. 19.42 (13), but does not
include a position identified in s. 20.923 (8) (em) to (gm). |
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SECTION 2. 19.345 of the statutes is created to read:

19.345 Time computation. In ss. 19.33 to 19.39, .when a time period is

" provided for performing an act, whether the period is expressed in hours or days, the

whole of Saturday, Sunday and any legal holiday, from midnight to midnight, shall
be excluded in computing fhe period.

SECTION 3. 19.356 of the statutes is créated .to read:

19.356 Notice to record subject; right o_f action. (1) Except as authoﬁied
in _this section or as otherwise provided by statute, no authority is required to notify
a.record subject prior to providing to a requesﬁer access to a fecord containing
informatioﬁ pertaining to that record subje'ct,'an.dl no person is entitled to judicial
review of fhe decision of an authority to provide a reguester with access to a récord.

(2) (a) Except as provided in pars. (b) te‘/@y(;hd as otherwise authorized or

required by statute, if an authority decides to permit access to a record containing

| infor_matibn relating to an employee that is created or kept b_y the authority as a

result of an investigation into a disciplinafy matter involving the employee or

" possible violation by the employee of a statute, ordinance, rule, regulation, or policy |

of thé employée’s employer, or ahy record obtaine_d by the authority through a
subpoena or search warrant, the authority shall, before permitting access and within
72 hours after making the decision to permit access, serve written notice of that

decision on any record subject to whom that record pertains, either by certified mail

~ or by personally se_rving the notice on the subject. The notice shall briefly describe

the requested record and include a description of the rights of the record sﬁbject
under subs. (3) and (4).
| (b) Paragraph (a) does not apply to an authoﬁty who provides access to a record

pertaining to an émployee to the employee who is the.subject of the record or to his
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or her representative to the extent required under s. 103.13 or to a recognized or

certified collective bargaining representative 'to the extent required to fulfill 2 duty

to bargain or pursuant to a collective bargaining agreement under ch. 111.

@‘Pmmees“’nOt'-appirto*'aii‘_investi@tion by an authority

/;tv“"”

e TR s R

4

(;)-m Paragraph (a) does not apply to access to a record produced in relatlon to
a function spemﬁed in s. 106 54 or 230.45 or subch IT of ch. 111 if the record is
prov1ded by an authorlty havmg responsibility for that functlon |

3) V\ﬁthm 5 days after recelpt of a notice under sub. (2), any record subJect may

prov1de written notlﬁcation to the authonty of his or her intent to seek a court order

 restraining the authorlty from providing access to the requested record.

(4) Within 10 days after receipt of a notice under sub. (2), any‘record Subject
may commence an action seeking a court orde.r to restrain the authority from
providing o.ccess to the reques_ted record. If a.record subject commences such an
action, the record subject shall naine the authority as a defendant. Notwithstanding
S. 803709, the requester may intervene in the action as a matter of right.

(5) An anthority shall not provide access' toa requested record virithin 12 days
of sending a notice pertaining to that record under sub.l (2). In addition, if the record
suhject commences an action under sub. (4), the authority shall not provide access
to the requested record durmg pendency of the action. If the record subject appeals

or petitions for review of a declslon of the court or the time for appeal or petltion for -
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“review of a decls1on adverse to the record subject has not explred the authonty shall

not provide access to the requested record until any appeal is dec1ded until the -

perlod for appeahng or petitioning for review expires, untll a petition for review is

- demed or until the authonty receives Wntten not1ce from the record subject that an

_ appeal or pet1t10n for review Wlll not be filed ‘whichever occurs first

(6) The court may restram the authonty from prov1d1ng access to the requested

record. The court shall apply substantive common law principles. construmg the

nght to inspect, copy, or receive cop1es of records in maklng its decision. .

(7) The ‘cou‘rt shall issue avvdecision ‘Within 10 days after the ﬁling of the

summons and complaint and proof of service of the summons and complaint upon the -
' defendant and the requester, unless a party demonstrates cause for extension of this

period. In any event, the court shall issue a decis_ionvwithin 30 days after those filings

are complete.

(8) If a party appeals a dec1s1on of the court under sub. (7) the court of appeals v_

, shall grant precedence to the: appeal over all other matters not accorded s1m1lar

precedence by law. | '
SECTION 4. 19.36 (10) of the statutes is created to read:

- 19.36 (10) EMPLOYEE PERSONNEL 'RECORII)S.V Unless access is specifically

authorized or required by statute an authority shall not pro{ride access to records ;

conta1n1ng the followmg 1nformat1on under s.19.35 (1), except fo an employee or the

employee S representat1ve to the extent requ1red under s. 103.13ortoa recognlzed

or certlﬁed collective bargammg representat1ve to the extent requ1red to fulfill a duty '

to bargaln under ch 111 or pursuant toa collect1ve bargaining agreement under ch

111:

SECTIO_N_ 3 -
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1(a) Information prepared or 'prOVided by an employer concerning the home
address or telephone number of an employee, unless the employee authorlzes the
authority to prov1de access to such 1nformat10n _

(b) Informatlon relatmg to the current 1nvest1gat1on of a possible cnmmal -
'offense or possible misconduct connected with employment by an employee pr10r to |
d1spos1t1on of the investigation. |

(c) Informat1on pertamlng to an employee’ s employment examination, except
an exam1nat1on score if access to that score is not otherw1se prohlblted

- (d) Information relating to one or more specific employees that is used by an
authority or by the employer of the employees for staff management planning,

including performance evaluations, Judgments or recommendatmns concermng

_ future salary adJustments or other wage treatments management bonus plans '

promotlons, _]Ob assignments, letters of reference, or other comments or ratmgs
relating to employees. | |
SECTION 5. 40.07 (1) (intro.) and (3) of the statutes are amended to read:
40.07 (1) (intro.) Notwithstanding any other statutory provision, individual

personal information in the records of the department is not -a-publicrecord-and-shall

information may be provided, 11nless. prohibited under s. 19.36 (10), if:

(3) The department shall not furnish lists of participants, annuitants or

‘beneficiaries to any person or organ1zat1on except as perm1tted under s. 19, 35 o 2

and as required for the proper administration of the department

SECTION 6. 23_0. 13 (1)l(intro.) of the statutes is amende_d to read:
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~ 230. 13 (l) (1ntro ) Except as prov1ded in sub. (8) ands—_ss,___,_3_6_(LQ)_and 103.13,

the secretary and the admlnlstrator may keep records of the following personnel'

'matters closed to the publlc

SECTION 7. 230 13.(3) of the statutes is renumbered 230.13 (3) (a).

SECTION 8. 230 13 (3) (b) of the statutes i is created to read .

230 13 (8) (b) The secretary and the admlmstrator may prov1de any agency
with personnel information relatlng to the hiring and recruitment process, mcludmg_
specifically the exammatlon scores and ranks and other evaluat1ons of apphcants

SECTION 9, 233. 13 (intro.) of the statutes is amended to read _

233. 13 Closed records. (1ntro ) Except as provided in s- ss, Q 35 (10)and
103 13, the authorlty may keep records of the folIowmg personnel matters closed to

the pubhc

' (END)
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Lynn Emery - Program Asst. (PH. 608-264-3561)
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Kuesel, Jeffery

From: Laundrie, Julie

Sent: Monday, February 04, 2002 2:41 PM
To: 'sgeorge @wnanews.com'

Cc: Kuesel, Jeffery; ‘cherneym @weac.org'
Subject: i Slash 6 :

Hi Sandra,

Melissa has proposed the following changes to /5 - Jon would like to do a /6 as soon as possible rather than an
amendment if you don't think the changes are a problem. To me they seem technical - but | wanted to touch base before |
requested /6. Please let me know as soon as possible - thank you.

Julie

1. page 6, line 16-17

move the words "under s. 19.35(1)" up to immediately follow the words "provide access" in
the previous line. We think the meaning is much clearer with this change.

2. Page 6, line 22

Add the word "maintained" after the word "information", so that it reads: " (a)
Information maintained, prepared or provided by an employer..." i

The language of this section was changed from the original, in order to cover private
employees. Our concern is that it may now exclude public employees where the address and
phone information has been provided by the employee to the employer, and therefore is not

"prepared of provided by the employer". This change would.make it clear that that
information is covered. '

Julie Laundrie
Office of Senator Jon Erpenbach
Room 8 South, 6-6670
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AN ACT to renumber'230.13 (3); to amend 40.07 (1) (intro.) and (3),230.13 (1) .

 (intro.) and 233.13 (intro.); and fo create 19.32 (1bg), (1de), (1dm), (2g) and (4),
19.345, 19.3586, 19.36 (10) and 230.13 (8) (b) of the stafutes; relating to access -

to public records. -

Analysis by the Legislative Reference Bureau o
Under current law, any requester has a right to inspect or copy any public record
unless otherwise provided under statutory or common law or unless, under a
“palancing test” derived from common law, the custodian demonstrates that the
public interest in withholding aceess to the record outweighs the strong public

interest in providing that access. See s, 19.35 (1), stats., and State ex rel. Youmans -

v. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathaway v. Green Bay School District,
116 Wis. 2d 388, 395-96 (1984). If a custodian fails to provide prompt access to a
requested record or to make this demonstration, a requester may obtain a court order
requiring a custodian to provide access to a record. See s. 19.37 (1), stats.

In Woznicki v. Erickson, 202 Wis.2d 178, 192-193 (1996), the Wisconsin
supreme court held that a district attorney must notify any individual who is the
subject of a record which the district attorney proposes to release to a requester prior
to release, and that the individual may appeal a decision to release a record to-circuit
court, which must determine whether permitting access would result in harm to the
privacy or reputational interests of the subject individual that outweighs the public
interest in allowing access. In Milwaukee Teachers Education Assn. v. Milwaukee:
Bd. of School Directors, 227 Wis. 2d 779, 799 (1999), the supreme court extended this
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decision to apply to all public records. The decisions differ from the supreme court’s
‘previous decisions, which held that, unless otherwise provided, custodians have no
obligation to withhold public records from access and no person may require them
to doso. See Newspapers, Inc. v. Brier, 89 Wis.2d 417, 431-32 (1979) and State ex rel.
Bilder v. Twp. of Delavan, 112 Wis.2d 539, 558 (1983). The rights created by the
- Woznicki and Milwaukee Teachers decisions are not currently reflected in the
statutes. _ S o : _ o _
This bill affirms current statutory law in part by providing that, unless
- otherwise specifically provided by statute, no custodian of a public record is required
. tonotify an individual who is the subject of a record prior to providing to a requester
- access to a record containing information pertaining to that individual and that,
~ unless otherwise provided by statute, no person is entitled to judicial review of the
“decision of a custodian to provide a requester with access to a public record. ‘
The bill also creates two exceptions. TFirst, the bill provides that, unless
otherwise authorized or required by statute, no state or local governmental officer
- or agency may release certain information contained in personnel records of public
or private employees, other than certain high-ranking officials, in response to a
request for inspection, except to an employee or employee’s representative to the
extent required under current law or to a public employee collective bargaining
representative to the extent required to fulfill a duty to bargain or pursuant to an _
applicable collective bargaining agreement. The information includes home 3
addresses and telephone numbers, unless an affected employee wmm ? L”/A "
or agency to provide access to that information; information relating to a current A2
investigation of a possible criminal offense or possible misconduct connected with
. employment by an employee prior to disposition of the investigation; information
relating to employment examinations, except examination scores if not otherwise
prohibited; and other information relating to one or more specific employees that is
- used by the employer of the employees for staff management planning, including
“performance evaluations, salary and wage proposals, management bonus plans,
promotions, job assignments, letters of reference, and comments or ratings relating
“to employees. Currently, access to some of these records may be denied under specific
laws governing these records or under the common law “balancing test.” =
- Secondly, for records other than those described above, the bill creates a
statutory procedure under which public or private employees, other than certain
high-ranking officials, who are the subjects of certain other public records may seek
a court order to restrain state or local government officers or agencies from providing
access to those records to third parties. Under the bill, the officer or agency having
custody of a public record continues to apply the common law balancing test in
‘determining accessibility of public records, unless otherwise provided under
statutory or common law. However, with certain exceptions, if the officer or agency
receives a request to provide access to a record containing information relating to an
employee as the result of an investigation by the officer or agency into a disciplinary
- matter involving the employee or possible violation by the employee of a statute,
ordinance, rule, regulation, or policy of the employee’s employer, or any record
obtained by the officer or agency through a subpoena or search warrant, the officer
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~or agency must,' before providing access, provide written notice to each subject .

individual of the officer’s or agency’s intent to release the record. If a subject
individual notifies the officer or agency, within five days, of his or her intent to seek
a court order restraining release of the record and files an action seeking such an
order within ten days, the record may not be released unless the court so permits.
The bill provides that the court shall apply common law principles interpreting the
right of access to public records in making its decision. g

Under current law, the secretary of employment relations and the
administrator of the division of merit recruitment and selection in the department
of employment relations may keep the following information closed to the public:
examination scores and ranks and other evaluations of applicants; dismissals,
demotions, and other disciplinary actions; pay survey data obtained from
identifiable nonpublic employers; and the names of nonpublic employers
contributing pay survey data.. This bill authorizes the secretary and the
administrator to provide any state agency with personnel information relating to the
hiring and recruitment process, including specifically the examination scores and
ranks and other evaluations of applicants. ' -

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: : : ' ' -

SECTION 1. 19.82 (1bg), (lde), (1dm), (2g) and (4) of the statutes are created to

- read:

19.32 (1bg) “Emplbyee” niea-ns an individual who is engaged in employment

in this state, other than an individual holding a state public office or a local public

office.

(1de) “Local governmental imit” has the meaning given in s. 19.42 (Tu).

(1dm) “Local public office” has the meaning given in s. 19.42 (7w), and also

- includes any appointive office or position of a local governmental unit in which an

individual serves as the head of a department, agency, or division of the local

govérnmental unit, but does not include any office or position filled by a municipal
employee, as defined in s. 111.70 (1) ().
(2g) “Record subject” means an individual about whom personally identifiable

information is contained in a record.
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(4) “State public office” has the meaning given in s. 19 42 (13) but does not
include a position identified in s. 20. 923 (6) (em) to (gm)

SECTION-2 19.345 of the statutes is created to read:

19.345 ’I‘ime computation. In ss. 19.33 to 19 39, when a time penod is

prov1ded for performmg an act, whether the penod is expressed in hours or days, the‘

whole of Saturday, Sunday and any legal hohday, from m1dn1ght to mldnight shall

be excluded in computlng the period.

~ SEcTION 3. 19, 356 of the statutes is created to read:

19.356 Notice to record subject; right of actlon. (1) Except as authonzed
in this section or as otherwise provided by statute, no ‘authority is req'uired to notify
a record subject prior. to providing to a reduester access to a record containing
1nformat10n pertaming to that record subJect and no person is entitled to _]ud1c1al

review of the dec1s1on of an authorlty to provxde a requester with access to a record

(2) () Except as prov1ded in pars. (b) and (c) and as otherw15e authorized or -
required by statute, if an authority decides to permlt access toa record conta_mmg .
information relating to an employee that is created or kept by the authority as a

result of an investigation into a dlsc1plmary matter 1nvolv1ng the employee or' :

poss1ble wolatlon by the employee ofa statute, ordlnance rule, regulatlon or policy

of the employees employer, or any record obtamed by the authorlty through a
| subpoena or search warrant the authorlty shall before permlttmg access and w1thm -
72 hours after makmg the dec1s1on to permlt access, serve written notice of that
dec1s1on on any record subject to whom that record pertams either by cert1ﬁed ma11 :
- - or by personally serving the not1ce on the subJ ect. The notice shall brieﬂy describe

24 ' the requested record and 1nclude a descriptlon of the rlghts of the record subJect.

~ under subs. (3) and (4).
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(b) Pa.ragraph (a) does not apply toan authonty who prov1des access to a record _

pertamlng to an employee to the employee who is the subject of the record or to his

~ or her representative to the extent required under s. 103.13 orto a re_cogmzed or

certified collective bargaining representative to the extent required to fulﬁll'a duty
to bargain or pursuant to a collective bargaining agreement"under ch. 111.

(c) Paragraph (a) does not apply to access to a record produced in relation to a

. function specified in s. 106.54 or 230.45 or subch. IT of ch. 111 if the record is provided'

by an authority havdng responsibility for that function.

(3)__ \_Kﬁthin 5 days after receipt of a notice under sub. (2), any record subject may
provide written notification .to the authority of his or her intent to seek a court order
restr'airring the authority from providing access to the requeeted record.

(4) Within 10 days after receipt of a notice under sub. (2), any record subject

~ may commence an action seeking a court order to restrain the authority from

providing access to the requested record. If a record subject commences such an -
Aaction, the record. subject shall name the authority as a defendant. NotWithetandiﬁg ‘
s. 803.09, the requester may intervene in the action as a matter' of right.
() An authority shall not provide access to a requested record wi_thin 12 days B
-of sending a notice pertaining to that record un_dei‘ sub. (2). In addition, if the record
subject commences an. action under sub. (4), the authority shalldnot provide access
to the requested record durmg pendency of the actlon If the record sub_]ect appeals .

or petltlons for review of & a decision of the court or the tlme for appeal or petltlon for

~ reviewof a dec1s1on adverse to the record sub,;ect has not expired, the authority shall ;

not prov1de access to the requested record until any appeal is decided, until the

period for appealing or petitioning for review expires, until a petition for review is
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denied, or until the authority receives written notice from the record subject that an .

. appeal or petition for review will not be filed, whichever occurs first.

(6) The court may restrain the authority from providing access to the requested

~record. The court shall apply substantive common law principles construing the

~ right to inspect, copy, or receive copies of records in making its decision.

(7) The court shall issue a decision within 10 days after the filing of the

~ summons and complamt and proof of service of the summons and complamt upon the

defendant and the requester, unless a party demonstrates cause for extens1on of th1s :

perlod. In any event, the court shall issue a decision within 30 days after those filings
are complete.
8) If a'party appeals a decision of the court under sub. n, the court of appeals

shall grant precedence to the appeal over all ‘other matters not accorded s1m1lar "

y precedence by law

SECTION 4, 19. 36 (10) of the statutes is created to read

| 19.36 (10). EMPLOYEE PERSONNEL RECORDS. Unless access is speciﬁcally .

| vnder 5. 149.35 ( s(}
. authonzed or required by statute an authonty shall not provide access to recor

conta1n1ng the following information M\gé!\s./@&&,(d@except to an employee orthe

employee S representatwe to the extent requlred under s. 103 13 or to a recogmzed

or cert1ﬁed collective bargammg representat1ve to the extent requlred to fulfill a duty -

- tobargain under ch. 111 or pursuant to a collective bargalmng agreement under ch.

111:

yvcouwlcﬂ.t\/\eaQ) '

(a) Informatlon\prepared) or provided by an employer concerning the home
address or telephone number of an employee, unless the employee authorizes the

authority to provide access to such information.
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(b) Information relating to the current inves'tigation of a possible c'riminal |

' offense or possible misconduct connected with employment by an employee prior to

d1spos1t1on of the investigation.

(c) Information pertaining to an employee’s employment examination except‘

an exam1nat1on score if access to that score is not otherw1se prohlblted

(d) Information relat1ng to one or more specific employees that is used by an
authorlty or by the employer of the employees for staff management planning,
mcludmg performance evaluatlons judgments or recommendations concernmg )
future salary ad_]ustments or other wage treatments, management bonus plans,

promotions, job assignments, letters of reference, or other comments or ratmgs

relating to employees.

SEcTION 5. 40'.07' (1) (intro.) and (3) of the statutes are amended to read: -
40.07 (1) (intro.) ‘Notwithstanding any other statutory provision, 1nd1v1dual
personal information in the records of the department is not -a—pu-bhe-reeerd—and-sha-ll

net—-be—dlcselesed—unless subject to access under s, 19.35 (1), but access to that-.
1nformaj;1on may be prgvid_ed, unless prohlblted under s, 19.36 g_lQ. ), if: -
"~ (3) The department shall not furnish lists of participants, .annuitants or
beneficiaries to any person or organization except as permitted 1;nder S. 19,35. 10
@ .as required for t_he proper administration of the department.
" SrcTioN 6. 230. 13 (1) (intro.) of the statutes is amended to read:
230.13 (1) (intro.) Except as provided in sub. (8) and s- ss. 19.36 (10) and 103. 13 :
'the secretary and the admlmstrator may keep records of the followmg personnel
matters closed to the public: |
SECTION 7. 230.13 (3) of the statutes is renumbered 230.13 (3) (a).

SEcTION 8. 230. 13 (3) (b) of the statutes is created to read
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230.13 (8) (b) The secretary and the administrator may provide any agency
with personnel informat,ion relating to the hiring and recruitment process, including
specifically the examination scores and ranks and other evaluations of applicants.

SECTION 9. 233 13 (intro ) of the statutes i's amended to read:

"233.18 "Closed records. (intro.) ‘Except : as prov1ded in & ss._L&._&G_(_Q)_an_d '

_ 103 13, the authority may keep records of the following personnel matters closed to
the public: | |

(END)
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Kuesel, Jeffery

From: Laundrie, Julie

Sent: : Tuesday, February 12, 2002 10:46 AM

To: Kuesel, Jeffery

Subiject: FW: changes to Sec 19.356(2)(a) of the bill
Hi Jeff,

Here are /7 changes. The bold and underscore does not show up but I
figured you could figure it out. I have called Melissa to let her know
the changes aren't highlighted and please call her if you have any
questions. )

I am hoping to notice this for hearing by the end of the day and don't
want to until I have an idea when I will have /7 - can you give me an
idea what your timeline is?

Also can you please have the /7 email to me. Thank you.
Julie

————— Original Message---—-

From: Cherney, Melissa [mailto:CherneyM@WEAC.org]
Sent: Tuesday, February 12, 2002 9:58 AM

To: Julie Laundrie (E-mail)

Cc: James Friedman (E-mail)

Subject: changes to Sec 19.356(2) (a) of the bill

Julie,

Here are the changes weé suggest to meet James' concerns. I have copied
him as well. The additions should show up as bold and underscored.

The second change is simply editorial. We had a concern that, given the
length of the paragraph, it may not be clear that records obtained by
search warrant or subpoena are a separate category of records. (we still

think it makes more sense to put that in a separate paragraph, but this
is an alternative.) :

I understand that you will forward this to Jeff Kuesel to make the
changes. Thanks.

(2) (a) Except as provided in pa¥s. (b) and (c) and as otherwise
authorized or

required by statute, if an authority decides to permit access to a
record containing .

information relating to an employee that is created or kept by the
authority as a '

result of an investigation into a disciplinary matter involving the
employee or

possible employment-related violation by the employee of a statute,
ordinance, rule, regulation, or policy

of the employee's employer, or if an authority decides to permit access
to any record obtained by the authority through a

subpoena or-search warrant, the authority shall, before permitting
access and within

72 hours after making the decision to permit access, serve written
notice of that

decision on any record subject to whom that record pertaing, either by
certified mail

or by personally serving the notice on the subject. The notice shall
1



briefly describe

the requested record and include a description of the rights of the
record subject

under subs. (3) and (4).

Melissa A. Cherney, Staff Counsel
Wisconsin Education Association Council
P.O. Box 8003

Madison, WI 53708

(608) 298-2344

(800) 362-8034
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2001 BILL

AN ACT to renun}b/z3o.13 (3); 0 amend 40.07 (1) (intro.) and (3), 230.18 (1)
(intro.) and 233.13 (intro.); and #o create 19.32 (1bg), (1de), (1dm), (2g) and (4),
19.345, 19.356, 19.36 (10) and 230.13 (3) (b) of the statutes; relating to: access

to public records.

A Analysis by the Legislative Reference Bureau _

Under current law, any requester has a right to inspect or copy any public record
unless otherwise provided under statutory or common law or unless, under a
“balancing test” derived from common law, the custodian demonstrates that the
public interest in withholding access to the record outweighs the strong public
interest in providing that access. See s. 19.35 (1), stats., and State ex rel. Youmans
v. Owens, 28 Wis.2d 672, 682-83 (1965) and Hathaway v. Green Bay School District,
116 Wis. 2d 388, 395-96 (1984). If a custodian fails to provide prompt access to a
requested record or to make this demonstration, a requester may obtain a court order
requiring a custodian to provide access to a record. See s. 19.37 (1), stats.

In Woznicki v. Erickson, 202 Wis.2d 178, 192-193 (1996), the Wisconsin
supreme court held that a district attorney must notify any individual who is the
subject of a record which the district attorney proposes to release to a requester prior
to release, and that the individual may appeal a decision to release a record to circuit
court, which must determine whether permitting access would result in harm to the
privacy or reputational interests of the subject individual that outweighs the public
interest in allowing access. In Milwaukee Teachers Education Assn. v. Milwaukee
Bd. of School Directors, 227 Wis. 2d 779, 799 (1999), the supreme court extended this
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decision to apply to all public records. The decisions differ from the supreme court’s
previous decisions, which held that, unless otherwise provided, custodians have no
obligation to withhold public records from access and no person may require them
to do so. See Newspapers, Inc. v. Brier, 89 Wis.2d 417, 431-32 (1979) and State ex rel.
Bilder v. Twp. of Delavan, 112 Wis.2d 539, 558 (1983). The rights created by the
Woznicki and Milwaukee Teachers decisions are not currently reflected in the
~ statutes. A o ~

This bill affirms current statutory law in part by providing that, unless
otherwise specifically provided by statute, no custodian of a public record is required
to notify an individual who is the subject of a record prior to providing to a requester
access to a record containing information pertaining to that individual and that,
unless otherwise provided by statute, no person is entitled to judicial review of the
decision of a custodian to provide a requester with access to a public record.

The bill also creates two exceptions. First, the bill provides that, unless
otherwise authorized or required by statute, no state or local governmental officer
or agency may release certain information contained in personnel records of public
or private employees, other than certain high-ranking officials, in response to a
request for inspection, except to an employee or employee’s representative to the
extent required under current law or to a public employee collective bargaining
representative to the extent required to fulfill a duty to bargain or pursuant to an

- JTK&RAC:kmg;jf

applicable collective bargaining ' agreement. The information includes home

addresses and telephone numbers, unless an affected employee authorizes the officer
or agency to provide access to that information; information relating to a current
investigation of a possible criminal offense or possible misconduct connected with
employment by an employee prior to disposition of the investigation; information
relating to employment examinations, except examination scores if not otherwise
prohibited; and other information relating to one or more specific employees that is
used by the employer of the employees for staff management planning, including
performance evaluations, salary and wage proposals, management bonus plans,
promotions, job assignments, letters of reference, and comments or ratings relating
to employees. Currently, access to some of these records may be denied under specific
laws governing these records or under the common law “balancing test.” o

~ Secondly, for records other than those described above, the bill creates a
statutory procedure under which public or private employees, other than certain
high-ranking officials, who are the subjects of certajn other public records may seek
a court order to restrain state or local government officers or agencies from providing
access to those records to third parties. Under the bill, the officer or agency having
custody of a public record continues to apply the common law balancing test in
determining accessibility of public records, unless otherwise provided under
statutory or common law. However, with certain exceptions, if the officer or agency
receives a request to provide access to a record containing information relating to an
employee as the result of an investigation by the officer or agency into a disciplinary
matter involving the employee or possible{violation by the employee of a statute,
ordinance, rule, regulation, or policy of the employee’s employer, or any record
obtained by the officer or agency through ajsubpoena or search warrant, the officer

T

@.m?(bymem

@ represt 4y

~rel “J\rﬁu T agentt

TN
A

Oﬂ:f( er
of

YCceye.J
oA

Nooacgess T2



S Ot b W

. .

10
11
12
13
14
15
16
17

20
21
22
23
24

25 -

2001 - 2002 Legislature LRB-2119/6
JTK&RAC:kmg:jf
BILL SECTION 1

(4) “State public office” has the meaning given in s. 19.42 (13), but does not
include a position identified in s. 20.923 (6) (em) to (gm).

SECTION 2. 19.34_5 of fhe statutes is created to read:

19.345 Time computation. In ss. 19.33 to 19.39, when a time period is
provided for performing an act, whether the period is expressed in hours or days, the
whole of Saturday, Sunday and any legal holiday, from midnight to midnight, shall
be excluded in computing the period.

'SECTION 3. 19.356 of the statutes is created to read:

19.356 Notice to record subject; right of action. 1) Except as authorized
in this section or as.otherwise provided by statute, no authority is required to notify
a record subject prior to providing to a requester access to a record containing
information pertaining to that-recdrd subject, and no p'erson is entitled to judicial
review of the decision of an authority to provide a requester with access to a record.

(2) (a) Except as provided in pars. (b) and (c) and as otherwise authorized or
required by statute, if an authority decides to permit access to a record containing
information relating to an employee that is created or kept by the authority as a
result of an investigation into a disciplinary matter involving the employee or

L emnpleymend— vffa‘?f’f :
possiblelviolation by the employee of a statute, ordinance, rule, regulation, or policy |

i€ an aAhovdy decides 4 permt access T o
of the employee’s employer, or}any-record obtained by the authority through a
subpoena or search warrant, thé authority shall, before permitting access and Wlthm
72 hours after making the decision to permit access, serve written notice of that
decision on any record subject to whom that record pertains, either by certified mail
or by persdnally serving the notice on the subject. The notice shall briefly describe
the requested record and include a aescription of the rights of the record subject

under subs. (3) and (4).
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or agency must, before providing access, provide written notice to each subject
individual of the officer’s or agency’s intent to release the record. If a subject
individual notifies the officer or agency, within five days, of his or her intent to seek
a court order restraining release of the record and files an action seeking such an
order within ten days, the record may not be released unless the court so permits.
The bill provides that the court shall apply common law principles interpreting the

- right of access to public records in making its decision.

Under current law, the secretary of employment relations and the
administrator of the division of merit recruitment and selection in the department
of employment relations may keep the following information closed to the public:
examination scores and ranks and other evaluations of applicants; dismissals,
demotions, and other disciplinary actions; pay survey data obtained from

identifiable nonpublic employers; and the names of nonpublic employers -

contributing pay survey data. This bill authorizes the secretary and the
administrator to provide any state agency with personnel information relating to the

hiring and recruitment process, including specifically the examination scores and
ranks and other evaluations of applicants.

' The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

- SECTION 1. 19.32 (1bg), (1de), (1dm), (2g) and (4) of the statutes are created to
read: | | | N »

19.32 (1bg) “Employee” means an individual who is engaged in employment
in this state, other than an individual hdlding a state public office or a local public
office. | |

(1de) “L;)cal governmental unit” has the meaning given in s. 19.42 (7 u).A

(1dm) “Local public office” has the meaning given in s. 19.42 (7Tw), and also
includes ény appointive office or position of a local governmental unit in which an
individual serves as the head of a department, agency, or division of the local
governmental unit, but does not include any office or position filled by a municipal
employee, as defined in s. 111.70 (1) (@).

(28) “Record subject” means an individual about whom personally idenfiﬁable

information is contained in a record.

a
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(b) Paiagraph (a) does not apply to an authority who provides access to a record
pertaining to an employee to the émployee who is the subject of the record or to his
or her representative to the extent required under s. 103.13 or to a récognized or
certified collective bargaining representative to the extent required to fulfill a duty
‘to bargain or pursuant to a collective barga:ining agfeement under ch. 111.

(¢) Paragraph (a) does not apply to access to a record produced in relation to a
function speciﬁéd in s. 106.54 or 230.45 or subch. II of ch. 111 if the record ié provided
by an authority having responsibility for that function.

(3) Within 5 days after receipt of a notice under sub. (2), any record subject may |
provide written notification to the authority of his or her intent to seek a court order
restraining the authority from providing access to the requested record.

(4) Within 10 days after receipt of a notice under sub. (2), any record subject
may commence an action seeking a court order to restrain the authority from

providing access to the requested record. If a record subject commences such an

action, the record subject shall name the authority as a defendant. Notwithstanding

s. 803.09, the requester may intervene in the action as a matter of right.

(5) An authority shall not provide access to a requested record within 12 days
of sendmg a notice pertalmng to that record under sub. (2). In addition, if the record
subJect commences an act1on under sub. (4), the authority shall not prov1de access
to the requested record during pendency of the action. If the record subject appeals
or petitions for review of a decision of the court or the time for appeal or petition for
review of a decision adverse to the record subject has not expired, the authority shali .
not provide accés_s to the requested record until any appeal is decided, until the

period for appealing or petitioning for review expires, until a petition for review is
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denied, or until the authority receives written notice from the record subject that an
appeal or petition for review will not be filed, whichever occurs first.

(6) The court may restrain the authority from providing access to the ?'equested
record. The court shall apply substantive common law principles ,constrﬁing the
right to inspect, copy, or receive copies of records in making its decision.

(7) The court shall issue a decision within 10 days after the filing of the
summons and complaint and proof of service of the summons and complaint upon the
defendaht and the requester, unless a party demonstrates cause for extension of this
period. In any event, the court shall issue a decision within 30 days after those filings

are complete.

(8) If a party appeals a decision of the court under sub. (7), the court of appeals

‘shall grant precedence to the appeal over all other matters not acéorded similar

precedence by law.

SECTION 4. 19.36 (10) of the statutes is created to read:

19.36 (10) EMPLOYEE PERSONNEL RECORDS- Unless access is specifically
authorized or retjuired by statute, an authority shall not provide accéss under s.

19.35 (1) to records containing the :following information, except to an employee or

the employee’s representative to the extent required under s. 103.13 or to a .

recognized or certified collective bargaining represéntative to the extent required to
fulfill a duty to bargain undér ch. 111 or pursuant to a cdllective Bargaining’
agreement under ch. 111':

(a) Information maintained, prepared, or provided by an employer cbncerm'ng
the home address or telephone number of an employee, unvless' the employée

authorizes the authority to provide access to such information.

-
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(b) Information relating to the current investigation of a possible criminal
offense or possible misconduct connected with employment by an employee prior to
disposition of the investigation.

(c) Information pertaining to an employee’s \employment examinétion, except
an examination score if access to that score is not otherwise prohibited.

(d) Information relating to one or more specific empioyees that is used by an
authority or by the employer of the employees for staff ménagement planning,
inclu&ing performance evaluationé, judgments or recommendations concerning
future salary adjustments or other wage treatments, management bonus plans,

promotions, job assignments, letters of reference, or other comments or ratings

- relating to employees.

SECTION 5. 40.07 (1) (intro.) and (3) of the statutes are amended to read:
40.07 (1) (1ntro ) Notw1thstand1ng any other statutory prov1s1on, individual

personal information in the records of the department is not —a—pubh&reeepd—aad—shall

_ not-be-disclosed,—unless subject to access under s. 19.35 (1), but access to that

information may be provided, unless prohibited under s:. 19.36 (10), if*

(8) The department shall not furnish lists of participants, annuitants or

~ beneficiaries to any person or organization except as permitted under s. 19.36 (10)

and as required for the proper administration of the departmenf.

SECTIbN 6. 230.13 (1) (intro.) of the statutes is amended to read: |

230.13 (1) (intro.) Except as provided in sub. (3) and s- §§_1&_3_6_(L0_)_a;1_d 103.13;
the secretary and the administrator may keep records of the following personnel
matters closed to the public:

SECTION 7. 230.13 (3) of the statutes is renumbered 230.13 (3) (a).

SecTION 8. 230.13 (8) (b) of the statutes is created to read:
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230.13 (3) (b) The secretary and the administrat(;r may provide'any agency
with personnel information relating to the hiring and recruitment process, including
specifically the examination scores and ranks and other evaluations of applicants.
SECTION 9. 233.13 (intro.) of the statutes is amended to re;.d:
233.13 Closed records. (intro.) Except as provided in s. ss. 19.36 (10) and
103.13, the authority may keep records of the following personnel matters closed to‘

the public:

(END)
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Subject: LRB-2119/7 (attached - from JTK)

01-2119/7

Mike Barman - Senior Program Asst. (PH. 608-266-3561)
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Emery, Lynn

From: Laundrie, Julie

Sent: Tuesday, February 12, 2002 4:30 PM
To: LRB.Legal

Subject: FW: LRB-2119/7 (attached - from JTK)

Can this please be jacketed for the Senate? Thank you - let me know if | can’t do this via email

Julie Laundrie
Office of Senator Jon Erpenbach

---- [Laundrie, Julie] -Original Message--—

From: Barman, Mike

Sent: Tuesday, February 12, 2002 4:08 PM
To: Laundrie, Julie

Subject: LRB-2119/7 (attached - from JTK)

01-2119/7

Tlike Gorman
Mike Barman - Senior Program Asst, (PH. 608-266-3561)
(E-Mail: mike.barman@legis.state.wi.us) (FAX: 608-264-6948)

State of Wisconsin

Legislative Reference Bureau - Legal Section - Front Office
100 N. Hamilton Street - 5th Floor

Madison, W1 53703



