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* * Senator Moore '
CORRECTIONS - ADULT CORRECTIONAL FACILITIES M .
Access To Inmate Records
=

Motion:
Move to require the Department of Corrections to provide public access to records that do

not compromise institutional security, including final mortality reviews. Specify that inmate
privacy can be protected by redacting the name and number of the inmate. ' '

v

Motion #986
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duplicafe flag:
duplicate with:

J

caucus number 5516

Other reference numbers: LFB Sum #:
'  FM982
bill number/famendment number:
LRB draft # LRB P-draft:

description: Require corrections to immediately comply with the federal Death in Custody Reporting Act (including inmates out of state) and
require that information to be senyto U.S. AG and WI AG

other notes
drafting instructions:

more instructions:

GPR: $0.00 PR: $0.00 SEG: $0.00 Other: /\’e =
FED: $0.00 TANF: $0.00 All Funds: $0.00
GPR-REV: $0.00 SEG-REV: $0.00 PR-REV: $0.00
no fiscal impact: x unknown impact:
\ / caucus number 5517
duplicate flag: Other reference numbers: LFB Sum #:
duplicate with: FM 1256
. bill numberjdmendment numbér:
LRB draf # LRB P-draft:

deséription: Require corrections to offer same level of AODA serviced to female inmates\as to male inmates and require report on this to JFC
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caucus number 5518

Other reference numbers: LFB Sum #:
FM 986
bill number/amendment number:
LRB draft # | LRB P-draft:

description: Require corrections to provide public access to records that do not compromise institutional security, including final mortality
reviews. Specify that inmate privacy can be protect by redacting name and number -

other notes

drafting instructions:
more instructions:

GPR: $0.00
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Other: ¢ ?—Y\
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April 13, 2000

Mr. Jon E. Litscher

Secretary _

Deparument of Corrections

149 East Wilson

Madison, W1 53702

 Re:  Public Records Reques: for Mortality Review Commiltes Reports
Dear Mr. Litscher:
The Mijlwaukee Joumal Scutincl has made a request under Wisconsin’s public records law for

copies of the Morulity Review Commitiee reports for several years. The Morality Review Commitiee is

a Dcpartment of Corrections (“Departmient™) compmittee established for the purpose of reviewing the |

deaths of inmates in Department custody in order to evalusic the medical care the inmates raceived or did
(. nol receive 5o as 10 improve the health care given to inmatcs. The Mortality Review Committee mests ‘
L quanerly,

The Department denied the request for records on the grounds that the Mortality Review
Committee is » peer revisw committec and that, pursuant to section 146.38 of the Wisconsin Statutes,
repocts of peer ceview committees are confidential. The Department also concluded that the public policy
behind sectians 146.37 and 146.38 is to encourage confidentiality of the peer revicw process and that
releasing the reports would adversely affect the significant public interost in health cars treatment for
inmates being reviewed and improved by Liealth care providers sharing opinions in a full and frank

nanaer. .

Section 14638 does provide for the confidentiality of the peer raview process. Section
146.38(3)X(0), however, provides that information acquired in connection with the review and evaluation
of health care services

shall be disclosed and records of such revfew and cvaluation shail be released, with the
identity of any patient whose treatment is reviewed being withheld unless the patient has -
granted permission . . ..

(b) To any person with the consent of the health care provider or facility'whose
servicss are being reviewed or evaluated].) .

Under the law, therefors, a public or ¢ven a private facility is free to release any or alf peer review
committoe reports.
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Wiscontin’s public records law creates s presumption of complete public access to agency -

records and provides “[tlhe denial of pablic access generally s contrary to the public interest, and only in
an exceptional case may sccess be denied.” Sec. 1931, Wis, Suxts. Of course, the presuniption of public
access can be overcome if & statuie or the common law requires confidentislity or the public {nterest in
denying access ourweighs the presumption that public records should be available to the public.

Section 146.38 does not at all prohibit the release of peer review committee reports; it specnﬁcally
gives the facility, private or public, the discretion to rclease the reports. But when a public facility is

involved that discretion must be exercised consistent with the presumption of public access under the -

public records law.

Alhough the public has an intcrest in fostering free and frank discussion among peer review
committes members, and an interest in encouraging the commiitees ta provide the Department with
complete, frank reports. [ must conclude that those interests do not overcoms the presumption of public
sccess 1o public recoeds. If the Legislature thought that absolute confidentiality of peer review committee
discussions and reports was esscatial, it would not have provided the private or public facilities with the
ability to choose ta relcase reports. There is little to suggest that professional haalth care providers would
not freely and professionally participate in peor review conumittee discussion and teports if they knew that
those reports might become pubiic. Furthermore, the identity of the peer review tommittee members can
be at feast in part protacted by redacting the member’s names from (he reports. The law requires that the
inmates’ names be redacted. Sec.-146.38(3), Wis. Stats.

The pudlic has & right to know how the Department has responded 10 inmate deaths. The public
has a right to know what recommendations were made and whether the Department followed those
rccorunendations, and if not, why it chose not w follow the recommendations. The Mortality Review
Committee reports are the only source of this information.

Having carefully considered the matter, 1 must conclude that the public records law requires the
Department to releasc copies of the Mornality Review Committec reports redacted to remove information
which would identify the individual inmates, and redacted to remove the identity of any of the peer
roview commiitee members.

I advise the Department to provide the redacted records to the rcquester. If the Department
chooses ta ignore this advice I would decline to represent the Department if the decision to deny access is

chaifenged.
Sincecely,
ames E. Doyle
Attorney General
JED:AL:cla
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2001 - 2002 LEGISLATURE LRBb0976/1

RPN —

SDC.......Keckhaver — CN5518, Public access to department of corrections
‘ records.

FoR 2001-03 BUDGET — NoT READY FoRrR INTRODUCTION
CAUCUS SENATE AMENDMENT

TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2001 SENATE BILL 55

1 At the locations indicated, amend the substitute amendment as follows:

2 1. Page 1063, line 2/5: after that line insert:

3 “SECTION 3336h. 301.03 (35) of the statutes is created to read:

4 301.03 (35) When complying with s. 19.35:/1)rovide access to all records that do
5 not compromise institutional security, including final mortality review committee
6 reports. The department may protect inmate privacy by red;ging the name and
7 number of an inmate in appropriate cases.”.

8 (END)
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SDC.......Keckhaver — CN5518, Public access to department of corrections
records.

FoRr 2001-038 BUDGET — NoT READY FoR INTRODUCTION
CAUCUS SENATE AMENDMENT

TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2001 SENATE BILL 55

At the locations indicated, amend the substitute amendment as follows:
1. Page 1069, line 25: after that line insert:
“SEcTION 3330h. 301.03 (35) of the statutes is created to read:

301.03 (35) When complying with s. 19.35, provide access to all records that do
not compromise institutional security, including final mortality review committee
reports. The department may protect inmate privacy by redacting the name and
number of an inmate in appropriate cases.”.

(END)



