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DNA Legislation y 6\{

Agency: DOT and Courts (/P

Description: Incorporates the provisions of 2001 AB 291 as modified by the attached memo.



AB 291 (as introduced and not amended in Assembly Corrections and the Courts)

1. AB291 allows prosecutors to eliminate the statute of limitation for first and second-
degree sexual assault. Although the Criminal Law Section has concerns about the
current drafting language, science has clearly outpaced the law in this regard. We
applaud efforts to use reliable scientific techniques to not only hold individuals
responsible for these serious sex crimes, but also to exclude those suspects who are

not culpable.

2. AB291 provides a statutory procedure for convicted individuals to prove their actual
innocence using DNA evidence. There have already been over 80 cases of
overturned wrongful convictions in the last ten years utilizing DNA evidence. The
Section believes that no individual should ever be punished for a crime that he or she

did not commit.

3. AB291 also requires the preservation of DNA evidence after conviction. As DNA
evidence and databases become more commonplace, the Criminal Law Section
‘believes that maintaining this evidence is essential to assure fairness in the criminal

justice system.

4. AB291 allows for the indigent to request DNA postconviction testing. It is essential
that this mechanism to prove actual innocence be extended to all of our citizens,
regardless of income.

Drafting Instructions to amend AB291

1. PROBABLE CAUSE :
First is the language used in extending the statute of limitations. If we are to take the

extraordinary step of eliminating the statute of limitation, a step that until now our society
has reserved solely for murder cases, we must make sure that the language ensures that
citizens will not be subject to unreasonable prosecution for a crime that allegedly
happened many years or decades ago.

The use of DNA evidence in and of itself is not enough. If we are to eliminate the statute
of limitation when DNA evidence is present, it must be clear and convincing that the



perpetrator of the crime left the DNA evidence. A hair found across the room at the
crime scene may not meet that standard, especially if the suspect had legitimate access to
the room. As DNA testing methods become more advanced and genetic profiles can be

-obtained from items as minute as dandruff, skin cells, sweat, and saliva, the potential for
error and abuse exists.

In addition, a probable cause standard for the use of DNA evidence must be met before
the statute of limitation can be circumvented.

2. JUDICIAL DISCRETION

Section 36 of the bill creates §947.07(7) of the statutes that defines when postconviction
testing shall occur and when it may occur. While the Criminal Law Section of the State
Bar supports the language as to when a testing shall occur, we believe that more
flexibility should be given to the judge when determining when a postconviction DNA
test may occur. This does not leave the door open for an abuse of testing, but it does
allow a judge some flexibility to review the specific circumstances of a case and reach
the conclusion that a test is warranted in the interests of justice.

3. NEW EVIDENCE
The catalyst behind the move for postconviction DNA testing is the development of a

scientific tool that proves that the criminal justice system made a mistake in a particular
case. The Criminal Law Section believes that to limit the establishment of actual
innocence solely to DNA evidence would be a mistake. No person should be
incarcerated for a crime he or she did not commit. We suggest amending §12, 805.16(5)
to read:

Time limits in this section do not apply to motions made
under 974.06, 974.07, 980.101, or to other motions seeking
new trials based on newly discovered evzdence in criminal

or juvenile delinquency cases.
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Ryan, Robin

From: Ryan, Robin

Sent:  June 16, 2001 11:20 AM

To: Keckhaver, John

Subject: Caucus request number 6515

This request is for addition of AB 291 to the budget. AB 291 extends the statute of limitations for prosecuting
certain crimes if DNA evidence is found and later matched to a person, and it provides for a process for
postconviction relief if DNA evidence may exonerate a person who is already convicted.

. The request asks for AB 291 as unamended in the Assembly and with 3 additional changes. | have a January
2001 letter from the state bar criminal law section to Rep. Walker that includes comments on the draft that
became AB 291. |t looks to me like the three additional requests are items that the criminal law section asked for
in the letter. However, even with the letter | am not clear on two of the items.

1. Addition of requirement that state show probable cause before the statute of limitations is extended: Should
this require that the state show probable cause that the DNA evidence was left by the defendant at the time the
crime was committed?

2. Adding discretion for judge to order DNA testing on a motion for postconviction relief: The request states that
the conditions under which a court must order testing are fine, but that the conditions under which a court may
order testing do not allow a judge sufficient discretion. However, the request does not provide me any information
on how the conditions for discretionary testing should be changed. Should | just add a clause to the discretionary
testing provision that states: 'the court may order DNA testing if all of the following conditions are met, or if the
judge finds that testing is warranted in the interests of justice' (I would add the underlined portion). This certainly
gives judges broad discretion. |s this too much discretion?

thanks

06/16/2001
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Ryan, Robin

From: Keckhaver, John

Sent:  June 17, 2001 9:54 AM

To: Ryan, Robin

Subject: RE: caucus request number 6515 follow-up
08, no funding. '

From: Ryan, Robin

Sent: Saturday, June 16, 2001 11:28 AM

To: Keckhaver, John

Subject: caucus request number 6515 follow-up

AB 291 creates an appropriation to cover the costs of testing DNA evidence for indigent persons.
The appropriation language refers to the amounts in the schedule, but the schedule includes zero
dollars. Do you want to add funding? If so, how much.

06/17/2001
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rnotice of intent to use DNA evidence rjof and for providing test results to the
opposing party. N
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1 SECTION 1. 207005 (3) (schedule) of the statutes: at the apprdpriate place, insert

2

3 2001-02 2002-03

4 Corrections, department of

5 J) . ADULT CORRECTIONAL SERVICES . )

6 " (be) Postconviction evidence testing t\

7 costs GPR A —0- —0- )f

+#, )"45&, 350, hine IC ! atter pt hne mSﬁrf‘

8 Ul SECTION G? 20. 410 (1) (be) of the statutes is created to read:

9 20.410 (1) (be) Postconvzctzon evidence testing costs. The amounts in the
10 schedule for the costs of performing forensic deoxyribonucleic acid testing for
11 -indigent persons under s. 974.07, pursuant to a court order issued under s.‘674.07

12 az.",
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«° LhesLe ,
SECTION4¥ 165.77 (2) (a) 2. of the statutes is amended to read:

165.77 (2) (a) 2. The laboratories may compare the data obtained from the
specimen with data obtained from other specimens. The laboratories may make data
obtained from any analysis and comparison available tb law enforcement agencies
in connection with criminal or delinquency investigations and, upon request, to any

prosecutor, defense attorney or subject of the data. The data may be used in criminal

and delinquency actions and proceedings. Inthisstate;the-use-is-subject-tos-972.11

(6)- The laboratories shall not include data obtained from deoxyribonucleic acid
analysis of those specimens received under this paragraph in the data bank under
sub. (3). The laboratories shall destroy specimens obtained under this paragraph

after analysis has been completed and the applicable court proceedings have
concluded. ngS: 2@‘/

SECTIONA;\. 165.77 (2m) of the statutes is created to read:

165.77 (2m) (a) If the laboratories receive biological material under a court
order issued under s. 974.07 (8);/the laborétories shall analyze the deofcyribonucleic
acid in the ﬁaterial and submit the results of the analysis to the court that ordered
the analysis.

(b) The laboratories may compare the data obtained from material received
under par. (a) with data obtained from other specimens. The laboratories may make
data obtained from any analysis and comparison arvailable to law enforcement
agencies in connection with criminal or delinquency investigations and, upon
request, to any prosecutor, defense attorney, or subject of the data. The data may be
used in criminal and delinquency actions and proceedings. The laboratories shall not
include data obtained from deoxyribonucleic acid analysis of material received under

par. (a) in the data bank under sub. (3).
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(c) Paragraph (b) does not epply to specimens received under s.\/51.20 (13) (er),
165.76, 938.34 (15) 97 %/17 (1m) (a), 973.047, or 980. 063‘/

SECTIOM 165 %7 (3) of the statutes is amended to read:

165.77 (3) If the laboratories receive a human biological specimen under s.
51.20 (13) (cr), 165.76, 938.34 (15), 971.17 (1m) (a), 973.047 or 980.063, the
laboratories shall analyze the deoxyribonucleic acid in the specimen. The
labora’eories shall maintain a data bank based on data obtained from
deoxyribonucleic acid analysis of those specimens. The laboratories may compare
the data obtained from one specimen with the data obtained from other specimeﬁs.
The laboratories may make data obtained from any analysis and comparison
available to law enforcement agencies in connection with criminal or delinquency
investigations and, upon request, to any prosecutor, defense attorney or subject of
the data. The data may be used in criminal and delinquency actions and proceedings.
I-n—th&s—st&te,—the—use—ls—subjeet—te—s—glz—]rl-(& The laboratories shall destroy
specimens obtained under this subsection after anal;rsis has been completed and the

applicable court proceedmgs have concluded.

SECTION % 8%6?5.81 (1) of the statutes is amended to read:

165.81 (1) Whenever the department is informed by the submitting officer or
agency that physical evidence in the possessmn of the laboratorles is no longer
needed the department may, except as p_rov1ded in sub. 13) or unless otherwise
provided by law, either destroy the same, retain it in the laboratories or turn it over
to the University of Wisconsin upon the request of the head of any department.
Whenever Except as provided in sub. (3), whenever the department receives

information from which it appears probable that the evidence is no longer needed,

the department may give written notice to the submitting agency and the
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ASSEMBLY BILL 291 SECTION 6
appropriate district attorney, by registered mail, of the intention to dispose of the
evidence. If no objection is received within 20 days after the notice was mailed, it may
disposé of the evidence.
2BSEK

SECTION a 165.81 (3) of the statutes is created to read:

165.81 (3) (a) In this subsectioh:

1. “Custody” has the meaning given in s. 968.205 (1) (a)‘./

2. “Discharge date” has the meaning given in s. 968.205 (1) (b)r/

(b) Except as provided in par. (c), if physical evidence that.is in the possession
of the laboratories includes any biological material that was collected in connection
with a criminal investigatibn that resulted in a criminal convictién, a delinquency
adjudication, or commitment under s. 971.17 or (95;80.0_6, the laboratories shall
preserve the physical evidence until every person in custody as a result of the
conviction, adjudication, or commitment has reached his or her discharge date.

| (c) Subject to par. (e), the department may destroy biological material before
the expiration of the time period specified in par. (b) if all of the following apply:

1. Thé departmenf sends a notice of its intent to destroy the biological material
to all persons who remain in custody as a result of the criminal conviction,
delinquency adjudication, or commitment, and to either the attorney of record for
each peréon in custody or the state public defender.

2. No person who is notified under subd. 1. does either of the following within
90 days after the date on which the person received the notice: |

a. Files a motion for testing of the biological material under s.‘{)7 4.07 (2).

b. Submits a written request to preserve the biological material to the

department.
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3. No other provision of federal or state law requires the department to preserve
the biological material. | .

(d) A notice provided under par. (c) 1. shall clearly inform the recipient that the
biological material will be destroyed unless, within 90 days after the date on which
the person receives the notice, either a motion for testing of the material is filed
under s. 974.07 (2)‘€r a written request to preserve the material is submitted to the
department.

(e) If, after providing notice under par. (c) 1. of its intent to destroy biological
material, the department receives a written request to preserve the material, the
department shall preserve the material until the discharge date of the person who
made the request or on whose behalf the request was made, subject to a court order
issued under s. 974.07 (7), (9) (a), or (10) (a) 5., unless the court authorizes
destruction pf the biological x?zterial under s. 974.07 (9) (b) or (10) (a) 5. “.

af line ngert:
SECTION $. 757.54 of the statutes is renumbered 757.54 (1) and amended to

37¢0¢”

read:

v
757.54 (1) The Except as provided in sub. (2), the retention and disposal of all

court records and exhibits in any civil or criminal action or proceeding or probate

proceeding of any nature in a court of record shall be determined by the supreme

court by rule. o
SECTIONa. 757.54 (2) of the statutes is created to read:

757.54 (2) (a) In this subsection:

1. “Custody” has the meaning given in 5.668.205 1) (a).

2. “Discharge date” has the meaning given in s.€68.205 (1) (b).

(b) Except as provided in par. (c¢), if an exhibit in a criminal actidn or a

delinquency proceeding under ch. 938 includes any biological material that was
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ASSEMBLY BILL 291 ‘ SECTION 9

collected in connection with the action or proceeding, the court presiding over the
action or proceeding shall ensure that the exhibit is preserved until every person in
custody as a result of the action or proceeding, or as a result of commitment under
s. 980.06 that is based on a judgment of guilty or not guilty by reason of mentél
disease or defect in the action or proceeding, has reached his or her discharge date.

(c) Subject to par. (e), the court may destroy biological material before the
expiration of the time period specified in par. (b) if all of the following apply:

1. The court sends a notice of its intent to destroy the biological material to all
persons who remain in custody as a result of the criminal action, delinquency
proceeding, or commitment under s. 980.06€nd to either the attorney of record for
each person in custody or the state public defender.

2. No person who is notified under subd. 1. does either of the following within
90 days aftef the date on which the person received the notice:

a. Files a motion for testing of the biological material under 3)674.07 (2).

b. Submits a written request to preserve the biological material to the court.

3. No other provision of federal or State law requires the court to preserve the
biological material.

(d) A notice provided under par. (c) 1. shall clearly inform the recipient that the
biological material will be destroyed unless, within 90 days after f;he date on which
the person receives the notice, either a motion for testing of the material is filed
under s. 974.07 (2) or a written request to preserve the matenal is submitted to the
court.

(e) If, after providing notice under par. (c) 1. of its intent to destroy biological
material, a court receives a written request to preserve the material, the court shall

preéerve the material until the discharge date of the person who made the request
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1 or on whose behalf the request was made, subject to a court order issued under s.

974.07 (7), (9) (a), or (10) (a) 5.\/unless the court authorizes destruction of the

/
b1olog1ca1 material under g, 974.07 (9) (b) or (10) (a),5
:#: c, 1208 line 2[: aiﬁé 5/43 m.%’r"/"
'SECTION EC_ %Ogl %g (7 ), (a) 2. c. of the statutes is amended to read:

801.02 (7) (a) 2. c. A person bringing an action seeking relief from a judgment
of conviction or a sentence of a court, including an action for an extraordinary writ
or a supervisory writ seeking relief from a judgment of conviction or a sentence of a
court or an action under s. 809.30, 809.40, 973.19 ox, 974.06{>r 974.07.

3%a¢f
SECTION a 805.15 (3) (intro.) of the statutes is amended to read

10 805.15 (3) (intro.) -A- Except as prov1ded in ss. 974.07 (10) gbz and 980.101 (2)
11 ( -’b':z\/,a new trial shall be ordered on the grounds of newly—discovered evidence if the

W ® q e Tt bk W N

Ve

. c urt ﬁnds hat :
S TE e R .
13 SECTION &26 805 16 (5) of the statutes is created to read:

14 805.16 (5) The time limits in this section for filing motions do not apply to

15 motions made under s. 974.07 (2) or 980. 191
;bb P“Q@ /30 ) e 4’ after HhoF me nser

ECTION 8. 808.075 (4) (h) of the statutes is amended to read:
(32244

17 808.075 (4) (h) Commitment, supervised release, recommitment and,

18 discharge, and postcommitment relief under ss. 980.06, 980.08, 980.09 and, 980.10,

v
19 and 980.101 of a person found to be a sexually violent person under ch. 980.
38849

20 SECTION ﬁ.,809 30 (1) (a) of the statutes is amended to read:
21 809.30 (1) (a) “Postconviction relief” means, in a felony or misdemeanor cage,
22 an appeal or a motion for postconviction relief other than a motion under s/973.19

b
-

v
@ or, 974.06for 974.07 (2). In a ch. 48, 51, 55 or 938 case, other than a termination of

24 parental rights case under s. 48.43, it means an appeal or a motion for

25 reconsideration by the trial court of its final judgment or order; in such cases a notice
o u

@(;5 beced on rewly discovered evi dence IS )

- e catcm et

e e o
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of intent to pursue such relief or a motion for such relief need not be styled as seeking
“postconviction” rehef

2829 P

SECTION ﬂ 809.30 (2) (L) of the statutes is amended to read:

809.30 (2) (L) An appeal under s. 974.06 or 974.07 is governed by the

ot i W DN =

procedures for c o\} lappe

#. f’m 1923, Ime 4: l‘nc insert:

6 VSecrio &Z 938 293 (2) of the statutes is amended to read:
28%9p

7 938.293 (2) All records relating to a juvenile which are relevant to the subject

8 matter ef a proceeding under this chapter shall be open to inspection by a guardian

9 ad litem or counsel for any party, upon demand and upon presentation of releases
10 where riecessary, at least 48 hours before the proceeding. Persons entitled to inspect
11 the records niay obtain copies of the records with the permission of the custodian of
12 the records or with the permission of the court.. The court may instruct counsel not
13 to disclose specified items in the materials to the juvenile or the parent if the court

14 reasonably believes that the disclosure would be harmful to the interests of the
15 juvenile. -Seetions Section 971.23m& shall be applicable in all delinquency

16 proceedings under this chapter, except that the court shall establieh the timetable
17 for the disclosures required under ss. s. 971.23 (1), (2m) and, (8), and 97—2—]&—(5)‘(/21
18 SECTION lﬂgggggt ;99 (4) (a) of the statutes is amended to read:

19 938.299 (4) (a) Chapters 901 to 911 govern the presentation of evidence at the

20 fact—finding hearing under s. 938.31. Seetw*h%@%—apphes—a/t—faet—ﬁnd}ng
21 . . . . .

22 w statutes is amended to read: T

23 938.46 New evidence. A~ i i i

24 under this chapter, or the juveni wtan or legal custodian, may at any

25 timmtnteﬁng of the court’s order petition .
*t e‘k@@ lla"l line 13 atter Hoak line nSerts |
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e N 0 WU AR R

wdmfﬂgt new ewdencé“’h“ﬁg"beewd-l ored..affestingthe
a showing that such evidencd

| advisability of the courtm.iﬁﬂicaﬁg

| does exist, the court sh T a new hearing. This section d

\ madeurder s. 974.07 (2). '
" .
STION 19. 939.74 (1) of the statutes is amended to read: '
939.74 (1) “Bxcept as provided in sub- subs. (2); 2d) and s. 946.88 (1),
prosecution for a felony nmrugt be commenced withisi'6 years and prosecution for a

misdemeanor or for adultery wit years afl er the commission thereof, Within the

O 00 3 & o A~ W N

meaning of this section, a prosecutigprhadcommenced when a warrant or summons

)
(=]

is issued, an indictment is foyw@, or an information is filed.

[y
—

SECTION 20. 939.74 () (c) of the statutes is e aded to read:

o
DN

939.74 (2) (c)”A prosecution for violation of s. 948.02,°948.025, 948.03 (2) (a),

13 948.05, 948.08; 948.07 (1), (2), (3) or (4), 948.08 or 948.095 shall be commenced before

14 the victim reaches the age of 31 years or be barred, except as provided i ub. (2d

15#%6!5‘3? lm& ‘*“3 o/&[ei‘% e mm%erm/ Mm WW /mL avw(

2 33, line 135 an ,gwé,

16 SECTIO 939 74 2d) of the’ statutes ig created to read:
393 e’

17 939.74 (2d) (a) In this subsection, “deoxyribonucleic acid profile” means an
18 individual’s patterned chemical structure of genetic information identified by
19 analyzing biological material that contains the individual’s deoxyribonucleic acid.
20 (b) If before the time limitation under sub. (1) expired, the state collected
21 biological material that is evidence of the identity of the person who committed a
22 violation of s. 940.225 (1) or (2)\,/the state identified a deoxyribonucleic acid profile
23 from the biological material, and comparisons of that deoxyribonucleic acid profile
24 to deoxyribonucleic acid profiles of known persons did not result in a probable

25 identification of the person who is the source of the biological material, the state may
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1 commence prosecution of the person who is the source of the biclogical material for
2 violation of s. 940.225 (1) or (2) within 12 months after comparison of the
3 deoxyribonucleic acid profile relating to the violation results in a probable
4 identification of the persox}(/\"—"\\““‘“ ——
5 (c) If before the time limitation under sub. (2) (¢} expired, the state collected
6 biological material that is évidence of the identity of the person who committed a

7 violation of s. 948.02 (1) or (2) or 948.025:/the state identified a deoxyribonucleié acid
8 = profile from the biological material, and comparisons of that deoxyribonucleic acid
9 profile to deoxyribonucleic acid profiles of known persons did not result in a probable
10 identification of the person who is the source of the biological material, the state may
11 commence prosecution of the person who is the source of the biological material for
12 violation of s. 948.02 (1) or (2)\& 948.025 within 12 months after comparison of the

13 deoxyribonucleic acid profile relating to the violation results in a probable

identification of the persoxh["\\\‘ T ——
n§é v }L ™~

f Faﬁ(’QSD ine S"aﬁ-gr’ o fine

ECTION 2% 950. 04 (1v) (s) of the statutes is amended to read: AN
16 950.04 (1v) (s) To have any stolen or other personal property expeditiously
17 returned by law enforcement agencies when no longer needed as evidence, subject

18 to s. 968.295\./ If feasible, all such property, except weapons, currency, contraband,

19 property subject to evidentiary analysis, property subject to preservation under s.

20 968.205, and property the ownership of which is disputed, shall be returned to the

21 person within 10 days of being taken. '.
;{: m@c 128D, hne 197 after W e meeet:
¢ SECTION'QGQ 950 04 (1v) (yd) of the statutes is created to read:
f:

23 950.04 (1v) (yd) To have the appropriate clerk of court make a reasonable

24 attempt to send the victim a copy of a motion made under s. 974.07 (2) for
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postconviction deoxyribonucleic acid testing of cértain evidence and notification of

any hearing on that motion, as provided under sf/ 74.07 (4). h ,
-2 fM@C ) , e 4 afrer $hat /mﬁ s :
4 SgctroN 2. 968.20 (1) (intro.) of the statutes is amended to read:
t399%p

968.20 (1) (intro.) Any person claiming the right to possession of property

1
2
3
4
5 seized pursuant to a search warrant or seized without a search warrant may apply
6 for its return to the circuit court for the county in which the property was seized or
7 where the search warrant was returned. The court shall order such notice as it
8 deems adeciuate to be given the district attorney and all persons who have or may
9 have an interest in the property and shall hold a hearing to hear all claims to its true
10 ownership. If the right to possession is proved fo the court’s satisfaction, it shall

11 order the property, other than contraband or property covered under sub. (1m) or (1r)
v
12 or s. 173.12 ex, 173.21 (4), or 968.205, returned if:

3549¢e
13 SECTION 22 968.20 (2) of the statutes is amended to read:
14 968.20 (2) Property not required for evidence or use in further investigation,

~ v
15 unless contraband or property covered under sub. (1m) or (1r) or s. 173.12 or 968.205,

16 may be returned by the officer to the person from whom it was seized without the
17 requirement of a hearing.
sa%fg
18 SECTION Ze\ 968.20 (4) of the statutes is amended to read:
19

968.20 (4) Any property seized, other than property covered under s. 968.205,
20 whieh that poses a danger to life or other property in storage, transportation or use

21 and which that is not required for evidence or further investigation shall be safely

22 disposed of upon command of the person in whose custody they are committed. The
23 city, village, town or county shall by ordinance or resolution establish disposal
24 procedures. Procedures may include provisions authorizing an attempt to return to

25 the rightful owner substances which have a commercial value in normal business
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usage and do not pose an immediate threat to life or property. If enacted, any such
provision shall include a presumption that if the substance appears to be or is
reported stolen an attelppt will be made to return the substance to the rightful owner.

SECTION&?/{.?%Zg%S of the statutes is created to read:

968.2056 Preservation of certain evidence. (1) In this section:

(a) “Custody” means actual custody of a person under a sentence of
imprisonment, custody of a probationer, parolee, or person on extended supervision
by the department of corrections, actual or constructive custody of a person pursuant
to a dispositional order under ch. 938‘,/ supervision of a person, whether in
institutional care or on conditional release, pursuant to a commitment order under
s. 971.17 ‘gnd supervision of a person under ch. 980, whether in detention before trial
or while in institutional care or on supervised release pursuant to a commitment
order.

(b) “Discharge date” means the date on which a persoﬁ is released or discharged
from custody that resulted from a criminal action, a delinquency procéeding under
ch. 938, or a commitment proceeding under s. 971.17 or ch. 980 or, if the person is .
serving consecutive seﬁtences of imprisonment, the date oh which the person is
released or discharged from custody under all of the sentences.

.(2) Except as provided in sub. (3), if physical evidence that is in the possession
of a law enforcement agency includes any biological material that was collected in
connection with a criminal investigation that resulted iﬁ a criminal conviction,
delinquency adjudication, or commitment under s. 971.17 or 980.06, the law
enforcement agency shall preserve the physical evidence until every person in

custody as a result of the conviction, adjudication, or commitment has reached his

or her discharge date.
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(8) Subject to sub. (5), a law enforcement agency may destroy biological

material before the expiration of the time period specified in sub. (2) if all of the
following apply:

(a) The law enforcement agency sends a notice of its intent to destroy the

biological material to all persons who remain in custody as a result of the criminal

| conviction, delinquency adjudication, or commitment, and to either the attorney of

record for each person in custody or the state public defender.

(b) No person who is notified u.ndef par. (a) does either of the following within
90 days after the date on which the person received the notice:

1. Files a motion for testing of the biological material under s. 974.07 (2).

2. Submits a written request to preserve the biological material to the law
enforcement agency or district attorney.

(¢) No other provision of federal or state law requires the law enforcement
agency to presérve the biological material.

(4) A notice provided under sub. (3) (a) shall clearly inform the recipient that
the biological material will be destroyed unless, within 90 days after the date on

which the person receives the notice, either a motion for testing of the material is

v
. filed under s. 974.07 (2) or a written request to preserve the material is submitted

to the law enforcement agency.

(6) If, after providing notice under sub. (3) (a) of its intent to destroy biological
material, a law enforcement agency receives a written request to preserve the
material, the law enforcement agency shall preserve the material until the discharge
date of the person who made the request or on whose behalf the request was made,
subject to a court order issued under s. 974.07 (7), (9) (a), or (10) (a) 5.‘,/unless the court

v’
authorizes destruction of the biological material under s. 974.07 (9) (b) or (10) (a) 5.
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1 SECTION@‘. 971.04 (3) of the statutes is amended to read:
2 971.04 (3) If the defendant is present at the beginning of the trial and
3 thereaﬂer, during the progress of the trial or before the verdict of the jury has been
4 returned into court, voluntarily absents himself or herself from the presence of the
5 court without leave of the court, the trial or return of verdict of the jury in the case
6 shall not thereby be postponed or delayed, but the trial or submission of said case to
7 the jury for verdict and the return of verdict thereon, if required, shall proceed in all
8 respects as though the defendant were present in court at all times. A defendant
9

need not be present at the pronouncement or entry of an order granting or denying
10 relief under s. 974.02 ox, 974.06, or 974.07. If the defendant is ﬁot present, the time
11 for appeal froin any order under ss. 974.02 and, 974.06,‘ and 974.07 shall commence
12 after a copy has been served upon the attorney representing the defendant, or upon
13 the defendant if he or she appeared without counsel. Service of such an order shall
14 be complete upon mailing. A defendant appearing without counsel shall supply the
15 court with his or her current mailing address. If the defendant fails to supply the

16 court with a current and accurate mailing address, failure to receive a copy of the

17 order granting or denying relief shall not be a ground for tolling the time in which
1 v

1 !, . )

fine #: afdée Yoot line 1nsect’

T
19# ﬂﬂ f SECTION*E?. 971.23 (1) (e) of the statutes is amended t6 read;
Heodv
0

an appeal must be taken
iy

2 971.23 (1) (e) Any relevant written or recorded statements of a witness named
21 on a list under par. (d), including any videotaped oral statement of a child under s.
22 908.08, any reports or statements of experts made in connection With the case or, if
23 an expert does not prepare a report or statement, a written summary of the expert’s

24 findings or the subject matter of his or her testimony, and the results of any physical

25 or mental examination, scientific test, experiment or comparison that the district
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attorney intends to offer in evidence at trial. This paragraph-deesnot-applyto

4002t
SECTIONB?. 971.23 (2m) (am) of the statutes is amended to read:

971.23 (2m) (am) Any relevant written or recorded statements of a witness
named on a list under par. (a), including any reports or statements of experts made
in connection with the case or, if an expert does not prepare a report or statement,
a written summary of the expert’s findings or the subject matter of his or her
testimony, and including the results of any physical or mental examination, scientific

test, experiment or comparison that the defendant intends to offer in evidence at

trial.

5)-

qou vV
SECTION &2‘ 971.23 (9) of the statutes is created to read:

971.23 (9) DEOXYRIBONUCLEIC ACID EVIDENCE/ (a) In this subsection
“deoxyribonucleic acid profile” has the meaning given in s. 939.74 (2d) (a).\/

(b) Notwithstanding sub. (1) (e) or (2m) (am), if either party intends to submit
deoxyribonucleic acid profile evidence at a trial to prove or disprove the identity of
a person, the party seeking to introduce the evidence shall notify the other party of
the intent to introduce the evidence in writing by mail at least 45 days before the date
set for trial; and shall provide the other party, within 15 days of request, the material
identified under sub. (1) (e), or par. (2m) (am), whichever is appropriate, that relates
to the evidence.

(c) The court shall exclude deoxyribonucleic acid profile evidence at trial, if the
notice and production deadlines under par. (b) are not met, except the court may
waive the 45 day notice requirement or may extend the 15 day production

requirement upon stipulation of the parties, or for good cause, if the court finds that
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1 no party will be prejudiced by the waiver or extension. The court may in appropriate

D
cases grant the op osm party a recess or continuance. .
‘Ft Fae \35' hnc" K7 & f’*ﬂm}* line 1n .

3 SECTION@%_ 97 2 11 (1) of the statutes is amended to read:
4 972.11 (1) Except as provided in subs. (2) to (5) (4), the rules of evidence and
5 practice in civil actions shall be applicable in all criminal proceedings unless the
6 context of a section or rule manifestly requires a different construction. No guardian
7 ad litem need be appointed for a defendant in a criminal action. Chapters 885 to 895,
8 except ss. 804.02 to 804.07 and 887.23 to 887.26, shall apply in all criminal
9 ~ proceedings. v
ypo3€ i
10 SECTION,% 972.11 (5) of the statutes is repealed. s
e Cane WH, Iine 6i atfer +rat line inserf:
11 #SECTION 8? 974.02 (1) of the statutes is amended to read
qo2€c
12 974.02 (1) A motion for postconviction relief other than/under s. 974.06 or

A
13 974.07 (2) by the defendant in a criminal case shall be made in the time and manner

14 provided in ss. 809.30 and 809.40. An appeal by the defendant in a criminal case from

15 a judgment of conviction or from an order denying a postconviction motion or from

16 both shall be taken in the time and manner provided in ss. 808.04 (3), 809.30 and _ '
17 809.40. An appeal of an order or judgment on habeas corpus remanding to custody

18 a prisoner committed for trial under s. 970.03 shall be taken under ss. 808.03 (2) and f[
!
¢
i

19 809.50, with notice to the attorney general and the district attorney and opportunity
\/ tﬁhﬁm to Se heard.
ﬂ e
21 SECTION q 974 05 (1) (b) of the statutes is amended to read:

974.05 (1) (b) Or%er granting postconviction relief under s. 974.02 ox, 974.06

O [1-' 974.07. 423 J.

SECTION@ﬁ 974 07 of the statutes is created to read

it O

- 0\ m@‘hﬂﬂ under s, 895" 15(!3 l:msed' on ngwly d\SLMr&/
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974.07 Motion for postconviction deoxyribonucleic acid testing 6f
certain evidence. (1) In this section:

(a) “Movant” means a person who makes a motion under sub. (2).

(b) “Government agency” means any department, agency, or court of the federal
government, of this state, or of a city, village, town, or county in this state.

(2) At any time after being convicted of a crime, adjudicated delinquent, or
found not guilty by reason of mental disease or defect, a person may make a motion
in the court in which he or she was convicted, adjudicated delinquent, or found not
guilty by reason of mental disease or defect for an order requiring forensic
deoxyribonucleic acid testing of evidence to which all of the following apply: |

(a) The evidence is relevant to the investigation or prosecution that resulted
in the conviction, adjudication, or finding of not guilty by reason of mental disease
or defect.

(b) The evidence is in the actual or constructive possession of a government
agency.

(c) The evidence has not previously been subjected to forensic deoxyribonucleic
acid testing or, if the evidence has previously been tested, it may now be subjected
to another test using a scientific technique that was not available or was not utilized
at the time of the previous testing and that provides a reasonable likelihood of more
accurate and probative results.

(3) A movant or, if applicable, his or her attorney shall serve a copy of the
motion made under sub. (2) on the district attorney’s office that prosecuted the case
that resulted in the conviction, adjudication, or finding of not guilty by reason of
mental disease or defect. The court in which the motion is made shall also notify the

appropriate district attorney’s office that a motion has been made under sub. (2) and
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shall give the district attorney an opportunity to respond to the motion. Failure by
a movant to serve a copy of the motion on the appropriate district attorney’s office
does not deprive the court of jurisdiction and is not grounds for dismissal of the
motion.

(4) (a) The clerk of the circuit court in which a motion under sub. (2) is made
shall send a copy of the motion and, if a hearing on the motion is scheduled, a notice
of the hearing to the victim of the crime or delinquent act committed by the movant,
if the clerk is able to determine an address for the victim. The clerk of the circuit court
shall make a reasonable attempt to send the copy of the motion to the address of the
victim within 7 days of the date on which the motion is filed and shall make a
reasonable attempt to send a notice of hearing, if a hearing is scheduled, to the
address of the victim, postmarked at léast 10 days before the date of the hearing.

(b) Notwithstanding the limitation on the disclosure of mailing addresses from
completed information cards submitted by victims under ss. 51.37 (10) (dx)~,/301.046
€Y (d):/301.048 (4m) (d)\,/301.38 (4):/302.1{50(4), 304.06 (1) (f), 304.063 (4), 938.51 (2),
971.17 (6m) (d), and 980.11 (4):/1:he department of corrections, the parole commission,
and the department of health and family services shall, upon request, assist clerks
of court in obtaining information regarding the mailing address of victims for the
purpose of sending copies of motions and notices of hearings under par. (a).

(5) Upon receiving under sub. (3) a copy of a motion made under sub. (2) or
notice from a court that a motion has been made, whichever occurs first, the district
attorney shall take all actions necessary to ensure that all biological material that
was collected in connection with the investigation or prosecution of the case and that
remains in the actual or constructive custody of a government agency is preserved

pending completion of the proceedings under this section.
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(6) (a) Upon demand the district attorney shall disclose to the movant or his
or her attorney whether biological material has been tested and shall make available
to the movant or his or her attorney the following material:

1. Findings based on testing of biological materials.

2. Physical evidence that is in the actual or constructive possession of a
government agency and that contains biological material or on which there is
biological mateﬁal.

(b) Upon demand the movant or his or her attorney shall disclose to the district
attorney whether biological material has been tested and shall make available to the
district attorney the following material: .

1 Findings based on testing of biological materials.

2. The movant’s biological specimen.

(c) Upon motion of the district attorney or the movant, the court may impose
reasonable conditions on availability of material fequested under pars. (a) 2. and (b)
2. in order to protect the integrity of the evidence.

(d) This subsection does not apply unless the information being disclosed or the
material being made available is relevant to the movant’s claim of innocence at issue
in the motion made under sub. (2).

(7) (a) A court in which a motion under sub. (2) is filed shall order forensic
deoxyribonucleic acid testing if all of the following apply:

1. It is reasonably probable that the movant would not have been prosecuted,
convicted, found not guilty by reason of mental disease or defect, or adjudicated
delinquent for the offense at issue in the motion under sub. (2), if exculpatory
deoxyribonucleic acid testing results had been available before the prosecution,

conviction, finding of not guilty, or adjudicatioh for the offense.
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1 2. The evidence is in the actual or constructive possession of a government
2 agency.
3 3. The chain of custody of the evidence to be tested establishes that the evidence
4 has not been tampered with, replaced, or altered in any material respect or, if the
5 chain of custody does not establish the integrity of the evidence, the testing itself can
6 establish the integrity of the evidence. |
7 4. The evidence has not previously been subjected to forensic deoxyribonucleic
8 acid testing or, if the evidence has previously Eeen tested, it may now be subjected
9 to another test using a scientific technique that was not available or was not utilized
10 at the time of the previous testing and that provides a reasonable likelihood of more
11 accurate and probative results. |
12 (b) A court in which a motion under sub. (2) is filed may order forensic
13 deoxyribonucleic acid testing if all of the following applx:f\\\
14 1. The conviction or sentence in a criminal proceeding, the finding of not guilty
15 by reason of mental disease or defect, the commitment under s.\67 1.17, or the
16 adjudication or disposition in a proceeding under ch. 938\,/W0u1d have been more
17 favorable to the movant if the results of deoxyribonucleic acid testing had been
18 available before he or she was prosecuted, convicted, found not guilty by reason of
19 mental disease or defect, or adjudicated delinquent for the offense.
20 2. The evidence is in the actual or constructive possession of a government
21 agency.
22 3. The chain of custody of the evidence to be tested establishes that the evidence
23 has not been tampered with, replaced, or altered in any material respect or, if the

24 chain of custody does not establish the integrity of the evidence, the testing itself can

25 estabhsh the integrity of the ev1dence
e S e
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4. The evidence has not previously been subjected to forensic deoxyribonucleic

acid 'testing or, if the evidence has previously been fested, it may now be subjected

‘to another test using a scientific technique that was not available or was not utilized

at the time of the previous testing and that provides a reasonable likelihood of more
accurate and probative results.

(8) The court may impose reasonable conditions on any testing ordered under
this section in order to protect the integrity of the evidence and the testing process.
If appropriate and if stipulated to by the movant and the district attorney, the cdurt
may order the stéte crime laboratories to perform the testing as provided under s.
165.77 (2m).

(9) If a court in which a motion under sub. (2) is filed does not order forensic
deoxyﬁbonucleic acid testing, or if the results of forensic deoxyribonucleic acid
testing ordered under this section are not sﬁpportive of the movant’s innocence
claim, the court shall determine the disposition of the evidence specified in the
motion subject to the following:

(a) If a person other than the movant is in custody, as defined in s.‘{968.205 &)
(a), the evidence is relevant to the criminal, delinquency, or commitment proceeding
that resulted in the person being in custody, the person has not been denied
deoxyribonucleic acid testing or postconviction relief under this section, and the
person has not waived his or her right to preserve the evidence under s. 165.81 (3),
757.54 (2), 968.205, or 97 8.08\,/the court shall order the evidence preserved until all -
‘persons éntitled to have the evidence preserved are released from custody, and the
court shall designate who shall preserve the evidence.

(b) If the conditions in par. (a) are not present, the court shall determine the

disposition of the evidence, and, if the evidence is to be preserved, by whom and for
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how long. The court shall issue appropriate orders concerning the disposition of the
evidence based on its determinations.

(10) (a) If the results of forensic deoxyribonucleic acid testing ordered under
this section support the movant’s claim of innocence, the court shall schedule a
hearing to determine the appropriate relief to be granted to the movant. After the
hearing, and based on the results of the testing and any evidence or other matter
presented at the hearing, the court shall enter any order that serves the interests of
justice, including any of the following:

1. An order setting aside or vacating the movant’s judgment of convibtion,
judgment of not guilty by reason of mental disease or defect, or adjudication of
delinquency.

2. An order granting the movant a new trial or fact-finding hearing.

3. An order granting the movant a new sentencing hearing, commitment
hearing, or dispositional hearing. |

4. An order discharging the movant from custody, as defined in s.\.{368.205 1)
(a), if the movant is in custody.

5. An order specifying the disposition of any evidence that remains after the
completion of the testing, subject to sub. (9) (a) and (b).

(b) A court may order a new trial under par. (a) without making the findings
specified in s. 805.15 (3) (a) and (b).

(11) A court considering a motion made under sub. (2) by a movant who is not
représented by counsel shall, if the movant claims or appears to be indigent, refer the

movant to the state public defender for determination of indigency and appointment

of counsel under s. 977.05 (4) (j).
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(12) (a) The court may or&er a movant to pay the costs of any testing ordered
by the court under this section if the court determines that the movant is not
indigent. If the court determines that the movant is indigent, the court shall order
the costs of the testing to be paid for from the appropnatlon account under s.20.410
(1) (be)

(b) A movant is indigent for purposes of par. (a) if any of the following apply:

1. The movant was referred to the state public defender under sub. (11) for a
determination of indigency and was found to be indigent.

2. The movant was referred to the state public defender under sub. (11) for a
determination of indigency but was found not to be indigent, and the court
determines that the movant does not possess the financial resources to pay the costs
of testing. |

3. The movant was not referred to the state public defender under sub. (11) for
a determination of indigency and the court determines that the movant does not

possess the ﬁnanmal resources to pay the costs of testing.

(13) An appeal may be taken from an order entered under this section as from

a ﬁ al J‘gdegn'l%nt zmﬁ'h”(" Hanf h e sect
’ ! SECTION&L 977, (}2('1) (b) of the statutes is amended to read:
977.07 (1) (b) For referrals not made under ss. 809.30 and, 974.06(and ’274.07,
a representative of the state public defender is respbnéible for makin;g indigency
determinations unless the county became responsible under s. 977.07 (1) (b) 2. or 3.,
1983 stats., for these determinations. Subject to the provisions of par. (bn), those
counties may continue to be responsible for making indigency determinations. Any

such county may change the agencies or persons who are designated to make

indigency determinations only upon the approval of the state public defender.
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Y§p3le.
SECTION/S8. 977.07 (1) (c) of the statutes is amended to read:
n

977.07 (1) (¢) For all referrals made under ss. 809.30 and, 974.06 (3) (b) and
974.07 (11), except a referral of a child who is entitled to be represented by counsel

under s. 48.23 or 938.23, a representative of the state public defender shall

determine indigency,-and. For referrals made under ss. 809.30 and 974.06 (3) (b),
except a referral of a child who is entitled to be represented by counsel under s. 48.23

v
or 938.23, the representative of the state public defender may, unless a request for
redetermination has been filed under s. 809.30 (2) (d) or the defendant’s request for

representation states that his or her financial circumstances have materially
improved, rely upon a\ eggtermination of indigency made for purposes of trial
representation underf{this section.

SECTION%.?’ %—?’7’8&08 of the statutes is created to read:

978.08 Preservation of certain evidence. (1) In this section:

(a) “Custody” has the meaning given in s.\/968.'205 (1) (a).

(b) “Discharge date” has the meaning given in s.{)68.205 (1) (b).

(2) Except as provided in sub. (3), if physical evidence that is in the possession

ofa distx'ict attorney includes any biological material that was collected in connection

with a criminal investigation that resulted in a criminal conviction, delinquency

S v
- adjudication, or commitment under s. 971.17 or 980.06, the district attorney shall

preserve the physical evidence until every person in custody as a result of the
conviction, adjudication, or commitment has reached his or her discharge date.
(3) Subject to sub. (5), a district attorney may destroy biological material before
the expiration of the time period specified in sub. (2) if all of the following apply:
| (a) The district attorney sends a notice of its intent to destroy the biological

material to all persons who remain in custody as a result of the criminal conviction,
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delinquency adjudication, or commitment and to either the attorney of record for
each person in custody or the state public defender.

(b) No person who is notified under par. (a) does either of the following within
90 days after the date on which the person received the notice:

1. Files a motion for testing of the biological material under s. 974.07 (2). -

2. Submits a written request to preserve the biological material to the district

attorney.

(c) No other provision of federal or state law requires the district attorney to

© 00 I O ot s~ W N

preserve the biological material.

=
(=

(4) A notice provided under sub. (3) (a) shall clearly inform the recipient that
11 the biological material will be destroyed unless, within 90 days after the date on
12 which the person receives the notice, either a motion for testing of the material is

13 filed under s. 974.07 (2) or a written request to preserve the material is submitted

14 to the district attorney.

15 5 If, after providing notice under sub. (3) (a) of its intent to destroy biological
16 material, a district attorney receives a written request to preserve the material, the
17 district attorney shall preserve the material until the discharge date of the person
18 who made the request or on whose behalf the request was made, subject to a court

v
19 order issued under s. 974.07 (7), (9) (a), or (10) (a) 5., unless the court authorizes

v
20 destruction of the biological mw under s. 974.07 (9) (b) or (10) (a) 5. D.
fﬁp e 1280, line 99 : after lne \ndEr
e« SECTION% 980. 101 of the statutes is created to read:
o o34 A
22 980.101 Reversal vacation or setting aside of judgment relating to a
23 sexually violent offense; effect. (1) In this section, “judgment relating to a
24 sexually violent offense” means a judgment of conviction for a sexually violent

25 offense, an adjudication of delinquency on the basis of a sexually violent offense, or
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a judgment of not guilty of a sexually violent offense by reason of mental disease or
defect.

(2) If, at any time after a person is committed under s. 980.06, a judgment
relating to a sexually violent offense committed by the person is reversed, set aside,
or vacated and that sexually violent offense was a basis for the allegation made in
the petition under s. 980.02 (2) (a), the person may bring a motion for
postcommitment relief in the court that committed the person. The court shall
proceed as follows on the motion for postcommitment relief:

(a) If the sexually violent offense was the sole basis for the allegation under s.

1980.02 (2) (a) and there are no other judgments i'elating to a sexually violent offense
committed by the person, the court shall reverse, set aside, or vacate the judgment
under s. 980.05 (5) that the person is a sexﬁally violent person, vacate the
commitment order, and discharge the person from the custody or supervision of the
department.

(b) If the sexually violent offense was the sole basis for the allegation under s.
980.02 (2) (a) but there are other judgments relating to a sexually violent offense
committed by the person that have not been reversed, set aside, or vacated, or if the
sexually violent offense was not the sole basis for the allegation under s. 980.02 (2)
(a), the court shall determine whether to grant the person a new trial under s. 980.05

because the reversal, setting aside, or vacating of the judgement for the sexually

“violent offense would probably change the result of the trial.

(3) An appeal may be taken from an an order entered under sub. (2) as from

)
a final judgment. ' .

SpcTioN 41. Irmitial applicability:
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# I%Se, J41¢, e 167 atter ol Jine
i The treatment of section 939 74 (1), (2) (c), and (2d) of the statutes first

applies to offenses not barred from prosecution on the effective date of this

) n
subsection. .

TION 42. Effective dates. This act takes effect on the da : publication,

except as follows:

S Ot W N

(@)) Thé treatment of sec HOISD ivb 3) (schedule),v20.410 (1) (be), and 974.07

-3

(12) of the statutes.takes effect on the day afterpublication, or on the 2nd day after
the qulita/ﬁ;;:ihe 2001-2003 biennial budget act, whicheve

9 (END)
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