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Marchant, Robert

From: Marchant, Robert

Sent: : Thursday, June 28, 2001 9:45 AM
To: Hartsough, Melanie

Cc: Pirlot, R.J.; Kuesel, Jeffery
Subject: Per our phone conversation . . .
Melanie--

As we discussed on the phone, if LRB-2998 is used as the base draft for inserting the UETA provisions into the budget,
the treatment of proposed ss. 137.01 (4) (a), 137.12 (2m) (a), and 137.20 (6) (b) may trigger preemption under the federal
E-sign legislation. E-sign contains two methods of avoiding preemption. One method, which is established under 15 USC
7002 (a) (1), is to enact a law that constitutes UETA. The proposed treatment of ss. 137.01 (4) (a), 137.12 (2m) (a), and
137.20 (6) (b) was not included in the recommended version of UETA. This treatment may make this draft something
other than "an enactment of [UETA] as approved and recommended for enactment in all the [states]" and, thus may take
the bill out from under the first exemption from preemption under 15 USC 7002 (a) (1).

If the draft does not qualify for the first exemption from preemption, it may still qualify for the second exemption from
preemption, which is established under 15 USC 7002 (a) (2). However, this second exemption is much more difficult to
apply. The second exemption permits the state to enact laws that modify, limit, or supersede certain provisions of E-sign,
as long as the laws specify alternative procedures or requirements for the use or acceptance of electronic records or
signatures to establish the legal effect of contracts or other records. Among other things, the alternative procedures or
requirements must be consistent with Titles | and Hl of E-sign. As outlined below, it is difficult to predict how a court would
apply this exemption and, as a result, it is difficult to predict whether and to what extent this proposed version of the draft
would qualify for this exemption from preemption.

There are three primary interpretations of the manner in which the second exemption from preemption is intended to apply
when a state enacts substantive provisions that are not uniform with the recommended version of UETA. Until a court
rules on the issue, there is no way of knowing which interpretation will apply. Under the most literal interpretation, a court
would be required to treat the state enactment as a coherent whole, rather than separately analyze individual statutes
created in the enactment. As noted above, it is possible that this proposed version of the draft would not qualify as an
enactment of UETA as approved and recommended for enactment in all the states. Under this interpretation,.as a result,
the entire enactment would be preempted under 15 USC 7002 (a) (2) as inconsistent with Titles | and Il of E-sign.

Under a second interpretation, a court would be required to analyze the individual statutes created in the draft, rather than
treat the enactment as a coherent whole. Under this interpretation, all specific provisions that are uniform with UETA
would be exempt from preemption under 15 USC 7002 (a) (1). The non-uniform provisions in proposed ss. 137.01 (4) (a),
137.12 (2m) (a) and 137.20 (6) (b) would be analyzed separately under 15 USC 7002 (a) (2) to determine if the provisions
are exempt from preemption under that section. Under this interpretation, the three proposed provisions would likely be
preempted under 15 USC 7002 (a) (2) as inconsistent with Titles | and 1 of E-sign.

Under a third interpretation, a court would treat the state enactment in different ways for different purposes. The court
would first be required to treat the draft as a coherent whole in determining if, under 15 USC 7002 (a) (1), the law qualifies
as an enactment of UETA. If the law is not an enactrhent-of UETA, then the court would be required to analyze each
individual statute, including a statute that is uniform with a UETA provision, under 15 USC 7002 (a) (2) to determine if the
statute is exempt from preemption under that section. Under this interpretation proposed ss. 137.01 (4) (a), 137.12 (2m)
(), and 137.20 (6) (b) would likely be preempted as inconsistent with E-sign Titles | and Il. In addition, any other provision

that is inconsistent with E-sign Titles | and Il would likely be preempted, even if the provision is uniform with a UETA
provision. '

Because it is so difficult to predict how a court would apply the second exemption from preemption, you may want to avoid

any treatment of ss. 137.01 (4) (a), 137.12 (2m) (a), and 137.20 (6) (b) that may trigger the preemption analysis under the
second exemption.

Although there are other differences between the original version of the amendment and the proposed revised version, the
differences above are those that may trigger preemption. However, please note that the other differences may raise other
concerns. For example, the exemptions created under proposed s. 137.12 (2m) of LRB-2998, as a general matter, are
ambiguous and it is unclear what legal effect they may have (which is a result of their being based upon the language of E-
sign). In the interest of time, | won’t go into all of the details. However, if you'd like to discuss any of these issues please
let me know.
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/will wait to redraft the amendment until | hear further from you. Please let me know as soon as possible, however, if you

«do plan to proceed with the redrafi.

Robert J. Marchant

Legislative Attorney

State of Wisconsin Legislative Reference Bureau
robert.marchant@legis.state.wi.us
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Marchant, Robert

From:. Marchant, Robert

Sent: Thursday, June 28, 2001 11:42 AM

To: Pleva, Brian; Smyrski, Rose

Cc: Kuesel, Jeffery; Pirlot, R.J.

Subject: RE: LRB Draft: 01b1569/1 Uniform Electronic Transactions Act
Brian--

| think Amy Moran is likely aware of the preemption issues that are raised by the proposed revision to LRBb15689.
Although I'd be happy to speak with her, | am not sure what our discussion would accomplish. | have tried to make the
caucus aware of the preemption issues that the proposed revision raises. DFI’s comments below must be to original :
version of LRBb1569 and not to the proposed revision. | don’t think it is possible to say with any kind of legal certainty that
the proposed revision enacts UETA in a way that takes Wisconsin outside of E-sign preemption. | would be comfortable
saying that the original version of the amendment likely takes Wisconsin outside of E-sign.

Perhaps there is a middie ground between the proposed revision and the original version of the draft that accomplishes
some of the intent of the proposed revision and that avoids the preemption issue, but | am not aware of what that draft
would be. This is a complicated area of the law that is best suited for a meeting and discussion (neither of which is there
time for at this point) so that we can come up with a draft that accomplishes the policies you intend.

Obviously, | will draft whatever version of UETA the caucus intends to put forward. 1 just want to make sure you
understand the legal issues involved. Melanie has been my contact person at the caucus. | will wait to hear from her
before 1 do any redrafting of the amendment.

Robert J. Marchant

Legislative Attorney

State of Wisconsin Legislative Reference Bureau
robert.marchant@legis.state.wi.us

----- Original Message----- -

From: Pleva, Brian

Sent: Thursday, June 28, 2001 11:15 AM

To: Smyrski, Rose

Cc: Marchant, Robert

Subject: FW: LRB Draft: 01b1569/1 Uniform Electronic Transactions Act

Rose, apparently DFI is okay with the DOA draft. It seems to me that we need to get Amy (or assistant) on the phone
to talk with Robert Marchant (1-4454), | left a msg. w/R.J. letting him know about our friends’ problem with the original
language and asked if we should nix the whole thing if a solution cannot be found. [ll let you know what he says.

Thanks for your help with all of this. | have other drafts that have some problems too, so your assistance is very
helpful!

We're all gonna have to cali to the Terrace sometime.

From: Anderson, David

Sent: Thursday, June 28, 2001 10:27 AM

To: Pleva, Brian

Cc: Grosenheider, Terry; Roys, Lisa; Morrissey, William - DF!; Dietzel, Susan

Subject: FW: LRB Draft: 01b1569/1 Uniform Electronic Transactions Act

The UETA language looks great! Thanks for the opportunity to review it, Brian!!

----- Original Message--—--

From: Schlei, Mark

Sent: Thursday, June 28, 2001 10:11 AM

To: Anderson, David; Green, Chris

Cce: Grosenheider, Terry; Roys, Lisa; Morrissey, William - DFI; Dietzel, Susan

1



Subject: RE: LRB Draft: 01b1569/1 Uniform Electronic Transactions Act

I have reviewed the language and it is okay. The attached does two things: 1) properly adopts UETA so Wisconsin is
no longer preemtped by the E-Sign act (which allows W1 greater flexibility), and 2) cleans up the Wisconsin electronic
signatures statutes, giving rule making to DOA and removes the digital signature mandate which E-Sign preemtped. If
you have any further questions, let me know.

From:  Anderson, David

Sent: Thursday, June 28, 2001 9:48 AM

To: Schlei, Mark; Green, Chris

Cc: Grosenheider, Terry; Roys, Lisa; Morrissey, William - DFI; Dietzel, Susan
Subject: FW: LRB Draft: 01b1569/1 Uniform Electronic Transactions Act
Importance: High

As we discussed this morning, | referred the Assembly Republicans to DOA for a review of the budget language
relating to UETA. Representative Vrakas would like us to take a look at the language and provide some reaction
from DFI's perspective, however, so 'm hoping you an review this today and let me know if you have any
suggestions or reactions.

From: Pleva, Brian
Sent: Thursday, June 28, 2001 9:26 AM
To: Anderson, David

Subject: FW: LRB Draft: 01b1569/1 Uniform Electronic Transactions Act
Importance: High

David, not to pile on too much, but this is DOA’s suggested language on the UETA. Let me know if DFI is okay
with this (maybe you’ve been involved with discussions with them and are already aware of this).

----- Original Message-----

From: Moran, Amy

Sent: Wednesday, June 27, 2001 4:53 PM

To: ‘daniel.vrakas @legis.state.wi.us'

Cc: Bilot, Etin; Pleva, Brian; Smyrski, Rose; Montgomery, Phil; Jeskewitz, Suzanne; Reines, Bruce;

Seemeyer, Linda; Hayes, Brian
Subject: LRB Draft: 01b1569/1 Uniform Electronic Transactions Act
importance: High

Dear Representative Vrakas,

There have been significant discussions since the budget language was developed. Attached here is the latest
refinement on Wisconsin UETA language (LRB 29981/1). It reflects the outcome of discussions between DOA
and the LRB addressing some challenges found in the original bill as carried in Governor McCallum's budget.

We understand the bill has been moved over to you for re-introduction into the budget (Caucus Assembly

Amendment to Assembly Substitute Amendment 1 to 2001 SB 55). Substitution of this 29981/1 draft will provide
us a stronger UETA enactment for the State. We appreciate your help.

I will be in Ripon in the morning, but returning tomorrow afternoon and can be reached then at 261-6616. In my
absence, please feel free to contact Bruce Reines with any questions.

Regards. |

Amy << File: 01-29981.pdf >>

From: Bilot, Erin

Sent: Wednesday, June 27, 2001 3:54 PM

To: Moran, Amy

Subject: FW: LRB Draft; 01b1569/1 Uniform Electronic Transactions Act



Erin Bilot
Office of Suzanne Jeskewitz
° State Representative

24™ Assembly District

From: Hartsough, Melanie
Sent: Tuesday, June 26, 2001 6:52 PM
To: Bilot, Erin

Subject: LRB Draft: 01b1569/1 Uniform Electronic Transactions Act

Please look this over to make sure this amendment is drafted so that it fully reflects your
intent. If changes need to be made please send over the changes or indicate so in an email. If
the amendment is drafted to your satisfaction, please indicate so in a reply email.

Thank you!
Melanie

Melanie Hartsough

Wisconsin’s Assembly Republican Caucus
Toll-free: (888) 394-1452

Direct: (608) 267-0898

From: Frantzen, Jean

Sent: Tuesday, June 26, 2001 3:20 PM

To: Hartsough, Melanie

Cc: Legislative Fiscal Bureau; Hanaman, Cathlene; Haugen, Carofine
Subject: LRB Draft: 01b1569/1 Uniform Electronic Transactions Act

Following is the PDF version of draft 01b1569/1.

<< File: 01b1569/1 >> << File: 01b1569/1dn >>
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Marchant, Robert

From: Hanaman, Cathlene

Sent: Thursday, June 28, 2001 1:07 PM

To: Marchant, Robert

Subject: FW: 01b1569/1 Uniform Electronic Transactions Act
Importance: High

From: Hartsough, Melanie

Sent: Thursday, June 28, 2001 1:03 PM

To: Hanaman, Cathlene R
Subject: 01b1569/1 Uniform Electronic Transactions Act
Importance: High

We will go with the original lanugage. so, this one is set.

Melanie Hartsough
Wisconsin’s Assembly Republican Caucus

- Melanie.Hartsough@legis.state.wi.us

Toll-free: (888) 394-1452
Direct: (608} 267-0898
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ig"transactions and records and grapting

Analysis b i'« e Legislative Reference Bupéau
COMMERCE ANB ECONOMIC DEVELOPMENT

COMMERCE
In 1999, the National Conference ' sioners on Uniform State Laws
approved the Uniform Electronic Transaction&ct (BETA) and recommended it for
enactment in all the states. Generally, UETA es bliEai%sm? legal framework that
facilitates and validates certain electromic transactiorn this bill enacts UETA in
Wisconsin, with minor, nonsubstantiv€ changes necessary~giincorporate the act into
the existing statutes. ;

£
4

Current law regarding eleefronic documents, transgttions,and signatures

Currently, a combingtion of state and federal laws/govern the usewf electronic
records, transactions, gfid signatures in this state. PHe most significant Tederal law
in this regard is the“Electronic Signatures in GlgBal and National CommeXee Act,
commonly knowpras “E—sign,” which was enactgll after UETA was recommended for
enactment in4ll of the states. With certain exfeptions relating to existing or pending
document, retention requirements, E-sign fook effect on October 1, 2000. Although
much of E—sign represents new law in this state, some of the issues addressed in
E—sign were addressed under state law previous to E—sign. With certain exceptions,

I
!
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E—sign preempts the state law to the extenjthat the treatment is inconsistent with
the treatment under E—sign.

1. PURBLIC RECORDS

Under E-sign, any law that réquires retention of a contract ¢ document
relating to a transaction in or affécting interstate or foreign complerce may be
satisfied by retaining an electroni¢ document, as long as the retained information
satisfies certain requirements relgting to accuracy and accessibiiity. Thus, under
E-sign, a custodian of a public regcord relating to a covered trAnsaction is likely
permitted tQ destroy the original redord if a proper electronic cgpy is retained. This
authority is sonsistent with current grovisions in state lay that, in most cases,
permit electronic retention of public records; however, the spate law in certain cases
imposes additiona] quality control and evidentjary preserfation requirements that
‘must be followed iRa public record is to be retajned e}éctronically. It is unclear

whether these additional requirements continue to“apply or would be preempted as
inconsistent with these\provisions of E-sign.

2. ACCEPTANCE OF ELECRRONIC DOCUMENTS BY GOYERNMENTAL UNITS

Current law relating to the acceptanée of électronic documents by
governmental units in this\state is ambigugGs. Unde&%current state law, any
document that is required by law to be submitted in writing to a governmental unit
and that requires a written signature may Je submitted in an electronic format, as
long as the governmental unit copsents. /Current state law does not require any
governmental unit to accept documants iA an electronic format, but provides that an
electronic signature may be subsfjputed for a manual signature if certain
requirements are met. T

E—sign, however, may requireAny governmental unit that is a “governmental
agency” under E—sign (an undefifed term) to accept certain electronic documents
that relate to transactions in oy’ affecting terstate gr foreign commerce. E—sign
states that it does not requjfe any person\to agrge to use or accept electronic
documents or electronic signAtures, other tham\a ggfernmental agency with respect
to any document that is ngf a contract to which it /s a party. Although no provision
of E—sign specifically requires a governmental Agency to use or accept electronic
documents or signaturgs, under E—sign, a document\relating to a covered transaction
may not be denied legal effect solely because if is in Rlectronic form. Thus, E-sign
implies that a govgrnmental agency may be/required under E—sign to accept an
electronic documeht relating to a covered trafsaction, asNong as the document is not
a contract to which the governmental agendy is a party. This implication conflicts
with another provision of E—sign, which stgtes that E-sign\generally does not limit
- or supersed¢’any requirement imposed by /a state regulatory agency (an undefined
term) that documents be filed in accordance with specified sbandards or formats.

3. ELECIRONIC DOCUMENTS AND SIGNATURES IN COMMERCE
Promgésory notes

Currently, this state’s version of the Uniform Commercial Sode contains the
prfimary legal framework allowing for transactions in this state involving promissory
otes (commonly, loan documents). Titl 4 IT of E—sign contains the primary legal
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xamework relating to a new type of/promissory note, termed a “transfeprable
regord,” which allows for the marketing of electronic versions of promissory rotes in
trangactions secured by real property.

Othendocuments and records

The primary electronic commetce provisions of E-sign are contained in Title I,
which establishes a legal framewogk relating to electronic trafisactions in or
affecting interstate or foreign commerce. Generally, Title I contaifis provisions that
relate to thegse of “electronic records” anthgignatures in covepéd transactions, the
retention of “ebectronic records” of covered transactions, and the notarization and
acknowledgement of covered electronic transactiohg. Title I'broadly defines the term
“electronic record” tq include, among other things, any ipformation that is stored by
means of electrical or\digital technology and that is ketrievable in perceivable form.
This definition likely co ers such things as informatjgn stored on a computer disk or
a voice mail recording. Because of this broad defidition, in this analysis of E—sign,
the term “document” is gen ally used in place of the term record. Title I also defines
“transaction” broadly to meak any action or set of gctions relating to the conduct of
business, consumer, or commexcial affalrs hétween two or more persons, including
governmental agencies.

Currently, under Title I, a signaturé, contract, or other document relating to a
covered transaction may not be denled/legal effect, validity, or enforceability solely
because it is in an electronic form, aglong ag'the electronic contract or record, if it
is otherwise required to be in writing, 15 cgpable of being retained and accurately
reproduced by the relevant parties. Sinfilarly, a contract relating to a covered
transaction may not be denied Yegal effect solely because an electronic signature or
electronic document was used in its foryhation)

Title I also permits eléctronic nofarization) acknowledgement or verification
of a signature or document relating to & covered transaction, as long as the electronic
signature of the pergon performihg the notarigation, acknowledgement, or
verification is accompanied by all other information »equired by law. In addition,
Title I provides that no person is required under Title\l to agree to use or accept
electronic records Or signatures.

However, uhder Title I, any law that requires retantion of a contract or
document relagting to a covered trahgaction may be satisfied by retaining an
electronic dgcument, as long as thds retained information satisfies certain
requirements relating to accuracy and\accessibility. Title I\contains similar
provisiony'with regard to laws requiring retention of a check. An eld¢tronic contract
or docurdent retained in compliance with these provisions generally\has the same
legal status as an original document. As discussed above with regaxd to public
records custodians, this provision of Title I also likely permits any private\custodian
of yecords relating to covered transactions to destroy original records if X proper
eJéctronic copy is retained.

onsumer protections

Under Title I, with regard to consumer transactions in or affecting interstate
or foreign commerce, existing laws requiring written disclosure currently may be
satisfied electronically only if the consumer|consents after being informed of certain
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effect\of a contract, though, may not pe denied solely because of a failure to obtain
the congumer’s electronic consent cansistent with this requiremgnt. Title I also

specifies\ that the use of electronic decuments permitted undef these consumer
provisiony does not include the use of an“eral communication, guch as a voice mail
recording, Wnless that use is permitted underether applicab}é law.

Any federal regulatory agency, with respechto a mapfer within the agency’s
jurisdiction, may exempt a specified category or type of dgcument from the general
consumer conssnt requirement, if the exemptioni is/necessary to eliminate a
substantial burden on electronic commerce and will
of harm to consumays.

Exemptions

ot increase the material risk

All of the following are exempt from cove ge under the primary electronic
commerce provisions of K—sign and, as a resylt/ currently may not be provided in
electronic format unless obherwise authorizgd By law:

1. A document to the extent that it ig'goferned by a law covering the creation
and execution of wills, codicily, or testardentary trusts.

2. A document to the extdnt thaf it is governed by a law covering adoption,
divorce, or other matters of famil¥ I3

3. A document to the extent\that At is governed by certain sections of the
Uniform Commerecial code. :

4. Court orders or notigés and Yfficial court documents, including briefs,
pleadings, and other writings:

5. Notices of cancellajfon or ter inatjon of utility services, including water,
heat, and power.

6. Notices of default, acceleration, repossegsion, foreclosure, or eviction or the
right to cure under a fredit agreement secured\by, or a rental agreement for, a
primary residence of 4n individual.

7. Notices of/the cancellation orferminatioy of health insurance or life
insurance, other than annuities. T\

8. Product fecall notices. AN

9. Documents required to accompany ‘the transportation of hazardous
materials.

A fedefal regulatory agency may remove any of thede exemptions, as the
particular /exemption applies to a matter Wlthlnl the agency's jurisdiction, if the
agency finds that the exemption is no longer'/necessary fox the protection of
consumeérs and that the elimination of the exemption will not increase the material
risk of harm to consumers. /

Limjts on the scope of Title I

In addition to these specific exemptions/Title I has a limited effect upon certain
specified laws. For example, Title I statesfthat it does not affect any kequirement

-¥imposed by state law relating to a persor’s rights or obligations other than the
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rgquirement that contracts or other docupents be in nonelectronic form. However,
thix provision may conflict with other provisions of Title I which appeay to
specifically affect obligations other thdn writing or signature requirements. Pitle T
also hgs a limited effect on any stdte law enacted before E-sign that expressly
required verification or acknowledg/ement of receipt of a document. Undef Title I,
this type\of document may be provided electronically only if the method used also
provides verification or acknowledgerhent of receipt. In addition, Tiffe I does not
affect any lawy that requires a warning, notice, disclosure, or other document to be
posted, displa)xed, or publicly affixed within a\gpecified proximity,

State authority dpder Title I

Title I provides that a state regulatory agency that is/esponsible for rule
making under any stqtute may interpret the primary electronic commerce provisions
of Title I with respeciN\to that statute, if the agency is autiorized by law to do so.
Rules, orders, or guidance produced by an agéncy under this author1ty must meet
spec1ﬁc requirements relating to consistenc with existing provisions of Title I; to
regulatory burden; to justification for the plile, order, #r guidance; and to neutrality
with regard to the type of technology ne g)ed to'satigfy the rule, order, or guidance.
A state agency may also mandate spegific perforfmance standards with regard to
document retention, in order tg assyre accurdcy, integrity, and accessibility of
retained electronic documents. Hpwever, finder state law, the rule-making
authority of a state agency is limited/ to intefpretation and application of state law
and no state agency may promulgate rulé that conflicts with state law.
Relationship between E-sign and, UETA

With certain exceptions, E-sign predmpts state laws that are inconsistent with
its provisions. One of the exceptionypermits a state to supersede the effect of the
primary electronic commerce provigions df Title I by enacting a law that constitutes
an enactment of UETA. However,A state may xot use the optional provision in UETA
that permits a state to insert exémptions relating to specific areas of state law from
the application of UETA as a ldophole to avoid th¥ requirements of E—sign. If a state
enacts UETA without significant change and conbsining no new exemptions under
this provision of UETA, th¢ state enactment of URFA will likely not be preempted
by E—sign.

Because this bill fhakes no significant changeés toXhe substance of UETA and
the text is consistent’ with the intent of the version oR UETA recommended for
enactment in all of the states, the bill likely qualifies\or this exception from
preemption and, if enacted, would likely supplaat the primaxy electronic commerce
provisions of E-6ign in this state. However, ¢gértain provisions of UETA and, as a
result, this bill; are susceptible to varying intérpretations. Man) of these provisions
are similar 6 current law under E-sign. is bill generally doég not clarify these
provisions,/ Rather, in order to avoid préemption, the text of this bill generally
remains gonsistent with the recommend¢gd version of UETA.

UETA

[/

e following analysis of the versjon of UETA contained in this bil generally
refle€ts an interpretation that is consjstent with the prefatory note and official
coriments accompanying UETA, which generally discuss the intent oR_each
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cecommended provision of UETA. For the /pfovisions that are subject tg/varying
interpretations, this analysis discusses ea¢h primary interpretation and indicates
which interpretation, if any, is suppo {ed by the prefatory note or comments.
Althugh the prefatory note and ¢ommients have no legal effect, in the past courts
have often relied on the prefatory no_t};; and comments to other updform laws when
interpreting ambiguous provisions\ of those laws. In somie instances, the
interpretation supported by the prefatowy note or comments is difficult to derive from
the text of the bill.

1. PUBLIC RECORDS

This bill in¢ludes a provision potentially aect' g the maintenance of public
records that is sinN]ar to the provision currently in| effect under E—sign. With certain
exceptions, the bill Rermits a person to satisfy agy law that requires retention of a
document by retaininyg an electronic document, gs long as the retained information
satisfies certain requirsments relating to acdurcy and accessibility. Like current
law under E—sign, this prevision may be intérpreted to permit a custodian of a public
record relating to a transaction to destroy'the ofiginal record and retain an electronic
copy, notwithstanding othem\current £tatutes regarding the conversion of public
records into electronic format ®nd retention/requirements.

However, this interpretatiog/is less likely to occur under this bill than it is in
current law under E—sign. Unlj¥eé E—sign, this bill specifically states that it applies
only to transactions betwegh paxties élach of which has agreed to conduct
transactions by electronic means. (Sae diseussion under “Electronic Documents and
Signatures in Commercge” (subheading|“Applicability and definitions”) below.)
Although the definitiop’ of “transactiorX may be interpreted broadly to include a
typical governmental/action like the filiflg of a document, the prefatory note and
comments to UETA/imply that a narrowe{ interpretation is intended which covers
only the actions gf the government as a maxket participant. Thus, if interpreted
consistently with the prefatory note ani csmments, the electronic document
retention pro¥isions will likely apply to the'parties to a transaction, rather than to
a governmgéntal unit that stores public Yecordg relating to the filings and
transactighs of others.

This bill also provides that a person may comply with these electronic document
retenpion provisions using the services of another persok. If the term “transaction”
is ifterpreted broadly, this provision may permit a public records custodian to
transfer public records to other governmental|or private parties for retention.

owever, if the term “transaction” is interpreted ¢onsistently\with the prefatory note
and comments to UETA, this provision generally/would not apRly to a public records
custodian’s retention of most public records.

2. ACCEPTANCE OF ELECTRONIC DOCUMENTS BY GOVERNMENTAL UWITS

The same ambiguities regarding the a¢ceptance of electroni¢ documents by
governmental units exist under this bill as exist currently under E-xign, although
under this bill it is more likely that a govegnmental unit is not requiked to accept
electronic documents. This bill attempts, in a manner consistent with\ UETA, to
restore the law as it existed in this state before E—sign regarding the accéptance of
electronic documents by governmental units. Thus, under this bill, any ddcument
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that 1¢ required by law to be submitted in ertIng to a governmental unit and that
requirgs a written signature may be submitted in an electronic forma€ if the
governmental unit consents. Although thl[S bill, like current law under E£sign, also
states that a document relating to a transaction may not be denied lega)/effect solely
because it i¢ in electronic form, it is more likely under this bill that this provision has
no effect on the authority of a governmental imijt to refuse to accgpt an electronic
document. Unlike current law under E—sign, this B‘rll _does not confdin any statement
that a governmengal unit is required to accept an ele(:tromc dogument.

With certain dgceptions, this bill grants DOA pr1mary ridle—making authority
with regard to the ussof electronic documents and s1gne;tur by governmental units
and grants DOA and the secretary of state joint rule-making authority with regard
to certain electronic notaxjzations. In addition, this billfequires any governmental
unit that adopts standards\regarding the governmehtal unit’s receipt of electronic
records or electronic signatires to promote consigténcy and interoperability with
similar standards adopted by other governmental its, the federal government, and
other persons interacting with gevernmental unifs of thls state.

1. ELECTRONIC DOCUMENTS AND SIGNATURES IX COMN[ERCE

Rule of construction ;‘

H

This bill specifies that it must be ¢qng rued and applied to facilitate electronic
transactions consistent with other applighble law, to be consistent with reasonable
practices concerning electronic transagfions and with the continued expansion of
those practices, and to bring about uniformity\in the law of electronic transactions.
h

Applicability and definitions !

Generally, the bill applies Ao the use of electronic records and electronic
signatures relating to transactiohs. Like current lam\under E—sign, this bill broadly
defines the term “electronic record” to include, among gther things, any information
that is stored by means of eléctrical or digital fchnolo y and that is retrievable in
a perceivable form. This definition would likely cover st¢h things as information
stored on a computer disK or a voice mail recor(ﬁmg Becausa of this broad definition,
in this analysis of the ¥ersion of UETA contained in this bill\the term ° document”
is generally used iy place of the term “recprd.” Under the bill, an “electronic
signature” includeg, among other things, a soynd, symbol, or procegs that relates to
electrical technglogy, that is attaclied to or logi ally associated with andocument, and
that is executgd or adopted by a person with intent to sign the document.

The bill defines “transaction” to mean an action or set of actions bastween two
or more pgrsons relating to the conduct of business, commercial, or govexnpmental
affairs. Although this definition may be interpreted broadly to include a'typical
interagtion with the government like the ﬁhng%of a document, the prefatory nots and
comydents to UETA imply that a narrower int rpretation is intended which covers
the/actions of the government as a market p.?Etlmpant In addition, although the
definition does not expressly cover consumer—to—consumer or
consumer—to—business transactions, it is possible to interpret this definition,
consistent with the official comments, to coverit.ese transactions.

This bill, like current law under E—sign} does not apply to a transaction
governed by a law relating to the execution of WﬂlS or the creation of testamentary
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trusts or to a transaction governed by any chapter of this state’s version of the
\Uniform Commercial Code other than t?/chapter dealing with sales of goods.

However, because this bill does not contgih all of the exemptions currently # effect
under E—sign, this bill may permit a byéader use of electronic documents yélating to
transactions than is currently permipted under E-sign. Unlike current Yaw, this bill
may parmit the use of electronic documents for matters relating t6 family law;
electronis court documents; electronjc notices of the cancellation of Atility services;
electronic notices of default, acceleration, repossession, foreclosure,/or eviction or the
right to cure\under a credit agreement sdcured by, or a rental/agrecement for, an
individual’s primary residence; electronic notices of the cancellation or termination
of health insurance or life insurance; and electronic notices ¢f product recalls.

, oL
Agreements to use ebectronic documents and electronic sigpatures
I

This bill does not require the use of eléctroni¢ documents or electronic
signatures. Rather, tha bill applies only to trAnsactions between parties each of
which has agreed to condigct transactions by glectrofic means. Under the bill, this
agreement is determined from the context, phe supfounding circumstances, and the
parties’ conduct. A party that\agrees to coduct phe transaction by electronic means
may refuse to conduct other trangsactions/by ele¢tronic means. Although the bill also

states that a document relating to\a trafisactign may not be denied legal effect solely

£

because it is in electronic form, it is\iKely tlfat, consistent with the comments, thesc

provisions permit a person to deny thelegdl effect of an electronic document relating
to a transaction if a party to the trarsack{on never agreed to conduct the transaction
electronically. With certain exceptiong, the parties to any transaction may agree to

vary the effect of this bill as it relategs to tha transaction.
Consumer protections '

Unlike current law under F—sign, this bill ddes not contain any protections that
specifically apply only to congmers) The consumsr protections currently in effect
under E—sign would likely hgve no effegt in this state\upon the enactment of this bill.

Legal effect of electronic décuments and\e{ictronic signqtures

As noted earlier, this bill specifies that a document or signature may not be
denied legal effect or gntforceability solely Because it is inelectronic form. The bill
also specifies that a€ontract may not be denied legal effect\or enforceability solely
because an electronic document was used in its formation. \These provisions are
similar to provisjons in current law under E-sign. Unlike E—sign, this bill further
states that an Alectronic document satisfied any law requiring\a record to be in
writing and tlat an electronic signature sagifsﬁes any law requiring a signature.

Effect of lays relating to the provision of information
Undgr this bill, if the parties to a fransaction have agreed to ‘onduct the
transacpion electronically and if a law reqfuires a person to provide, send,\or deliver

tion in writing to another person, a party may, with certain excdgptions,
the requirement with respect-tg that transaction by providing, sending, or
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electronic form, it is likely that, consist.fr‘i{vvith the comments, the bill permits a
person to deny the legal effect of an eleétronic document relating to a transaction if
the electronic document is provided/gfnt, or delivered in violation of this provision.
The bill further provides that an eléctronic document is not enforceable against the
recipient of the document if the sender inhibits the ability of the recipiént to store
or print the document.

The bill also specifies that, with.gertain exceptions, a documefit must satisfy
any law requiring the document to be p%qud or displayed in a certdin manner; to be
sent, cgmmunicated, or transmitted by a spéciﬁed method; or to ¢gontain information
that is fymatted in a certain manner. There are three possible jiterpretations of this
provision\ First, the provision may prohibit the luse of an electfonic document if a law
requires thd document to be posted, displayed,/sent, commdnicated, transmitted, or
formatted on'paper. Second, the provision m?,js'r instead réquire a paper document to
be used in addjtion to an electronic docushent in tHese circumstances. Third,
consistent with the comments, the provisiod may reqdire the parties to a transaction
to comply with anylegal requirement reldting to the provision of information other
than a requirement Wat the informatiory be provided on paper.

Attribution of electronic documents

Under this bill, an lectronic dogument or electronic signature is attributable
to a person whose act created the documefit or signature. The act of a person may
be shown in any manner, including % rough the use of a security procedure that
determines the person to whox an electronic document or electronic signature is
attributable. ’%\ ' '

Effect of change or error

This bill contains three py6visiong thiat determine the effect of a change or error
in an electronic document that occur inﬁa transmission between the parties to a
transaction. First, if the garties have axreed to use a security procedure to detect
changes or errors and iffone of the parties\fails to use a security procedure and an
error or change occurg’that the nonconform¥ag party would have detected had the
party used the securify procedure, the otherfpaiy may avoid the effect of the changed
or erroneous electydnic document. Second, in an'gutomated transaction involving an
individual, the igdividual may-avoid the effect of ax electronic document that results
from an error pdade by the individual in dgaling with\the automated agent of another
person, if thé automated agent did not/ provide an Wpportunity for prevention or
correction #f the error. However, an individual may avoid the effect of the electronic
document only if the individual, at the fime he or she learks of the error, has received
no bengfit from the thing of value receiyed from the other party under the transaction
and ¢hly if the individual satisfies cerfiain requirements relaking to notification of the
othér party and return or destructionjof the thing of value recsived. Third, if neither
of these provisions applies to the transaction, the change or\error has the effect
provided by other law, including theflaw of mistake, and by any‘spplicable contract
between the parties.

Electronic notarization and acknowjedgement

Like current law under E-sign, this bill permits electronic wotarization,
acknowledgement, or verification lof a signature or document rel ting to a
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transaction, as long as the electronic
nytarization, acknowledgement, or
information required by law.

fignature of the person performing the
erification is accompanied by all other

Retention of electronic documents

Under this bill, any law that requires retention of a documern#t may, with certain
exceptions\be satisfied by retaining an e onic document, as/long as the retained
information satisfies certain requirements rélating to accurécy and accessibility.
The bill contaiys similar provisions with regard to laws requiring retention of a
check, although the term “check” is not defined under the }ill and, as a result, may
not include a share\{raft or money order. These provisions/are similar to current law
under E—sign. However, unlike E—sign, thig/ bill sgecifies that an electronic
document that is requixed to be retained must accuratély reflect the information set
forth in the document after it was first genergdted ir/its final form as an electronic
document or otherwise. The comments indi¢ate that this provision is intended to
ensure that the content of a\{ocument is retained'when documents are converted or
reformatted to allow for ongoing electronig'retgntion. However, this provision may
be interpreted to permit a retention requi ¢ént to be satisfied by retaining only the
final version of a document that hag earlier/versions.

The bill provides that an electronic dotument retained in compliance with these
provisions need not contain any informgfjon the sole purpose of which is to enable
the document to be sent, communicgted, or received. Under current law, this
ancillary information is normally-regdired¥o be retained along with the document
to which it is attached. In additigh, as under E—sign, an electronic contract or
document retained in compliance with these pro\isions generally has the same legal
status as an original document. Ljke E—sign, this\bill also provides that a person may
comply with these electronic dgcument retention, Rrovisions using the services of
another person. n\ '

The bill provides that thé state may enact laws, affer enactment of this bill, that
prohibit a person from using an electronic document to sqtisfy any requirement that
the person retain a docuryent for evidentiary, audit, or like purposes. It is unclear,
though, what types of refention requirements are engcted for “evidentiary, audit, or
like purposes.” It is alg6 unclear how this provision relates to\other provisions of the
bill which provide th#t an electronic document satigfies any ritention requirement
as long as specified requirements relating to accfiracy and adgessibility are also
satisfied. /

In addition, the bill specifies that it does nét preclude a governmental unit of
this state from specifying additional requiremegts for the retention of yny document
subject to its jurisdiction. It is unclear how this provision relates to oth&r provisions
of the bill which provide that an electropic document satisfies any\retention
requirement as long as specified requiremepts relating to accuracy and accgssibility
are also satisfied. It is also unclear whether this provision grants rule-¥paking
authority or merely references any authority that may exist currently. \Also,
although it is unclear from the text whether this provision appliey to
nongovernmental documents or only to documents in the possession oR a
governmental unit, the official comments\imply that the provision is intended o

Y

i
\
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apply to nongovernmental documents that are/Subject to a government#l unit’s
jWrisdiction.

Evidence

Under this bill, a document or signatuye may not be excluded as efidence solely
because it is in electronic form. This providion confirms the treatment of electronic
documenyts and signatures under current 1aw.

AutomatedNransactions

This bil\ validates contracts formed in automated fransactions by the
interaction of afomated agents of the parties\or by the inferaction of one party’s
automated agent &nd an individual. Under curtent law, i¢is possible to argue that
an automated transaction may not result in an ¢nforceagble contract because, at the
time of the transactiok, either or both of the pdrties Jack an expression of human
intent to form the contrigt. '

Time and location of electrgnic sending and réceipt

Under this bill, an electronic document ig’sent when the electronic document
a) is addressed or otherwise properly diregted to an information processing system
that the intended recipient ha¥ designgted or uses for the purpose of receiving
electronic documents or informatiyn of the'type sent and from which the recipient is
able to retrieve the electronic documenf®) is in a form capable of being processed by
that information processing system; &¥d c) enters an information processing system
outside of the control of the sender off §nters a region of the information processing
system used or designated by the rgcipidnt that is under the recipient’s control. An
electronic document is received when the lectronic document enters and is in a form
capable of being processed by af infoymation processing system that the recipient
has designated or uses for the purpose df receiving electronic documents or
information of the type sent/and from\which\the recipient is able to retrieve the
electronic document. The bill permits the partisg to a transaction to agree to alter
the effect of these provisions with respect to the\transaction. Under the bill, an
electronic document ma¥ be received even\if no inividual is aware of its receipt.
Furthermore, under fhe bill, an electronig acknowledgment of receipt from the
information processjhg system used or designated by the recipient establishes that
the electronic docyment was received but dpes not establish that the information
sent is the same 4s the information received.

These profisions may be interpreted to alter laws ¥nder which the date of
receipt of a pyblic record submitted for filifg is the date o\ which a paper copy is
received or postmarked, so that the date offelectronic filing konstitutes the date of
receipt ingtead. However, as noted earlier, this bill specificallj\states that it applies
only to/transactions between parties edch of which has \agreed to conduct
transgttions by electronic means. Although the definition of “t’ansaction” may be
inteypreted broadly to include a typical gJ)vernmental action like the filing of a
dogument, the prefatory note and comménts to UETA imply that a narrower
iiterpretation is intended which covers only the actions of the gokxernment as a
market participant. If the narrower interﬁretation applies, then thege provisions
will likely have no effect upon the filing of most public records.

i
!
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eived at the recipient’s place4f business that has the closest relationship to
eNying transaction. If the sender or recipient does not have a place of
business, thaglectronic document is deemed to be sent or received from the sender’s
or recipient’s regidence. The bill also permits a sender to expressly provide in an
electronic document that the document is deemed to be sent from a different location,
The bill also permits the parties, to a transaction to agree to alter the effect of thege
provisions on the traysaction. ‘Texthe extent that an electronic documept may
constitute a sale, with the seller rece?fing payment electronically, these pfovisions
may be interpreted to periit a seller to a}‘&ithat a sale occurred in @jurisdiction

where the seller is not subject to a tax that would otherwise be immposed under
Wisconsin law. However, the official comment$ imply that this ipterpretation is not
intended.

In addition, under the bill, ¥ a person is aware that4n electronic document
purportedly sent or purportedly recéived in compliance with these provisions was not
actually sent or received, the legal effect of !fhe sendipg or receipt is determined by
other applicable law. Although the officia} commepnts are silent on the meaning of
this provision, it is likely intended to givg'a coupt’direction as to what law to apply
to determine the legal effect when therefis\a fatlure to send or receive an electronic
document in the manner provided und?‘r the bill.

Transferable records

This bill expands current lawAvitk regard bo transactions involving the use of
transferable records (electronig ersio.\ of certaly documents under the Uniform
Commercial Code). Although current law under K—sign only permits the use of
transferrable records in trahsactions secured by real'yroperty, this bill permits the
use of transferable ree6rds in any transa(;‘ﬁion in which a promissory note or
document of title undér the Uniform Commerci%l Code may be used. Under this bill,
an electronic docyment qualifies as a transferable record\only if the issuer of the

electronic docyrient expressly agrees that the/lectronic doctyment is a transferable
record.

e people of the state of Wisconsin, represented in senate and assembly, do
act as follows:

i , an electronic documert is deemed to be sent from thm‘}
of business that has the closest reJtionship to the underlying transaction and

J

, { . N
iy ' ﬁ‘(p%ég) Wid 0 et that bt mged

@ « SECTIONG. 16.61 (7) (d) of the statutes is created to read:

16.61 (7) (d) This subsectioil, does not apply to public records governed by s.

137.20.
27

SECTION @ 16.611 (2) (e) of the statutes is created to read:

A+ —H,\e__ \occd‘mns }V\(Lcactecl) QW\enc\ tl«\e_ SVL’S'EL{TU'ZI,

amen d ment as Cb“ouos:

it
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SECTION 2
1 16.611 (2) (e) This subsection does not apply to public records governed by s.
2 137.20.
203
@ SECTION(#. 16.612 (2) (c) of the statutes is created to read:
4 16.612 (2) (c) This subsection does not apply to documents or public records
&
governed :b)y s. 137.20. " (® —

40, o [0 otin. Yoo i INSOCT

T 03’“;
/, ECTI : Chapter 137 (title) of the statutes is amended to read:

CHAPTER 137

AUTHENTICATICONS AND ELECTRONIC

11 is amended to read:

12 CHAPTER 137

13 SUBCHAPTER I

14 NOTARIES AND COMMISSIONERS
15 OF DEEDS; NONELECTRONIC

) < -
7 NOTARIZATION AND ACKNOWLEDGEMENT
7 4 243\ - |
“SECTION/(@ 137.01 (3) (a) of the statutes is amended to read

137.01 (3) (a) Every Except as authorized in s. 137.19, every notary public shall

provide an engraved official seal which makes a distinct and legible impression or
official rubber stamp which makes a distinct and legible imprint on paper. The
impression of the seal or the imprint of the rubber stamp shall state only the

following: “Notary Public,” “State of Wisconsin” and the name of the notary. But any

23 ! notarial seal in }glse on August 1, 1959, shall be considered in compliance.
1837
SECTION 17 137.01 (4) (a) of the statutes is amended to read:

A\, o 0 &{@ﬂ\wv UM \V\éfujf’.
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SECTION 7
1 137.01 (4) (a) Every official act 6f a notary public shall be attested by the notary
2 public’s written signature or electronic signature, as defined in s. —1317—04-42) 137.11
P& 2%
@ SECTIONj&. 137.01 (4) (b) of the statutes is amended to read:
5 137.01 (4) (b) AU Except as authorized in s. 137.19, all certificates of
6 acknowledgments of deeds and other conveyances, or any written instrument
7 requtred or authorized by law to be acknowledged or sworn to before any notary
8 public, within this state, shall be attested by a clear impression of the official seal or
9 imprint of the rubber stamp of said officer, and in addition thereto éhall be written
10 or stamped either the day, month and year when the commission of said notary public

»
@ will expire, or that such commission is permanent. o &

@ P LLSECTIOl\i@ Subchapter II (t1tle) of chapter 137 [precedes 137.04] of the statutes

is amended to read:

14 CHAPTER 1387
15 SUBCHAPTER II
16 ELECTRONIC SIGNATURES
17 TRANSACTIONS AND RECORDS:
18 ELECTRONIC NOTARIZATION
19 AND ACKNOWLEDGEMENT
73%
SECTION(JAA 137.04 of the statutes is repealed.
28 ‘

SECTION g 137.05 (title) of the statutes is renumbered 137.25 (title) and
22 amended to read:
23 137.25 (title) Submission of written decuments records to
24 overnmental units.

Thow # (Pwéz, ey, e A &J@m)ﬂ\g}c o maert
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SECTION 12

7%

SECTION @ 137.05 of the statutes is renumbered 137.25 (1) and amended to
read:
137.25 (1) Unless otherwise prohibited provided by law, with the consent, of a

governmentél unit of this state that is to receive a record, any decument record that

is required by law to be submitted in writing to a that governmental unit and that

requires a written signature may be submitted by-transforming the doecument-into

as an electronic

record, and if submitted as an electronic record mav

incorporate an electronic signature.
2% 3%
SECTION J% 137.06 of the statutes is repealed.
ALY
SECTION/(é. 137.11 to 137.24 of the statutes are created to read:

137.11 Definitions. In this subchapter:
(1) “Agreement” means the bargain of the parties in fact, as found in their
language or inferred from other circumstances and from rules, regulations, and

procedures given the effect of agreements under laws otherwise applicable to a

particular transaction.

-

(2) “Automated transaction” means a transaction conducted or performed, in
whole or in part, by electronic means or by the use of electronic records, in which the
acts or records of one or both parties are not reviewed by an individual in the ordinary
course in forming a contract, performing under an existing contract, or fulfilling an
obligation required by the transaction.

(3) “Computer program” means a set of statements or instructions to be used

directly or indirectly in an information processing system in order to bring about a

certain result.
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SECTION 14

(4) “Contract” means the tzotal legal obligation resulting from the parties’
agreement as affected by this subchapter and other applicable law.

(8) “Electronic” means relating to technology having electrical, digital,
magnetic, wireless, optical, electromagnetic, or similar capabilities.

(6) “Electronic agent” means a computer program or an electronic or other
automated means used independently to initiate an action or respond to electronic
records or performances in whole or in part, without review or action by an
individual.

(7) “Electronic record” means a record that is created, generated, sent,
coﬁmunicated, received, or stored by electronic means.

(8) “Electronic signature” means an electronic sound, symbol, or process

attached to or logically associated with a record and executed or adopted by a person

with the intent to sign the record.

(9) “Governmental unit” means:

(a) An agency, department, board, commission, office, authority, institution, or
instrumentality of the federal government or of a state or of a political subdivision
of a state or special purpose district within a state, regardless of the branch or
branches of government in which it is located.

(b) A political subdivisioﬁ of a state or special purpose district within a state.

(¢) An association or society to which appropriations are made by law.

(d) Any body within one or more of the entities specified in pars. (a) to (c) that
is created or authorized to be created by the constitution, by law, or by action of one
or more of the entities specified in pars. (a) to (c).

(e) Any combination of any of the entities specified in pars. (a) to (d).
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SECTION 14

(10) “Information” means data, text, images, sounds, codes, computer
programs, software, databases, or the like.

(11) “Information processing system” means an electronic system for creating,
generating, sending, receiving, storing, displaying, or processing information.

(12) “Record” means information that is inscribed on a tangible medium or that
is stored in an electronic or oﬂg’er medium and is retrievable in perceivable form.

(13) “Security procedure” means a procedure employed for the purpose of
verifying that an electronic signature, record, or performance is that of a specific
person or for detecting changes or errors in the information in an electronic record.
The term includes a procedure that requires the use of algorithms or other codes,
identifying words or numbers, encryption, callback, or other acknowiedgment
procedures. |

(14) “State” means a staté of the United States, the District of Columbia,
Puerto Rico, the U.S. Virgin Islands, or any territory or insular possession subject
to the jurisdiction of the United States. The term includes an Indian tribe or band,
or Alaskan native village, Which is reéognized by federal law or formally

acknowledged by a state.

(15) “Transaction” means an action or set of actions occurring between 2 or
more persons relating to the conduct of business, commercial, or governmental
affairs.

137.12 Application. (1) Except as otherwise provided in sub. (2) and except
in ss. 137.25 and 137.26, this subchapter applies to electronic records and electronic
signatures relating to a transaction.

(2) Except as otherwise provided in sub. (3), this subchapter does not apply to

a transaction to the extent it is governed by:




= W N

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2001 — 2002 Legislature - 18- LRB-1536/3
JTK/RM/RK/RC/RN/JK:cjs:pg

SECTION 14

(a) Any law governing the execution of wills or the creation of testamentary
trusts; or

(b) Chapters 401 and 403 to 410, other than ss. 401.107 and 401.2086.

(8) This subchapter applies to an electronic record or electronic signature
otherwise excluded from the application of this subchapter under sub. (2) to the
extent it is governed by a law other than those specified in sub. (2).

(4) A transaction subject to this subchapter is also subject to other applicable
substantive law. |

(6) This subchapter applies to the state of Wisconsin, unless otherwise
expressly provided.

137.13 Use of electronic records and electronic signatures; variation
by agreement. (1) This subchapter does not require a record or signature to be
created, generated, sent, communicated, received, stored, or otheﬁise processed or
used by electronic means or in electronic form.

(2) This subchapter applies only to transactions between parties each of which
has agreed to conduct transactions by electronic means. Whether the parties agree
to conduct a transaction by electronic means is determined from the context.and
surrounding circumstances, including the parties’ conduct.

(3) A party that agrees to conduct a transaction by electronic means may refuse
to conduct other transactions by electronié means. The right granted by this
subsection may not be waived by agreement.

(4) Except as otherwise provide;i in this subchapter, the effect of any provision
of this subchapter may be varied by agreement. Use of the words “unless otherwise
agreed,” or words of similar import, in this subchapter shall not be interpreted to

preclude other provisions of this subchapter from being varied by agreement.
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(5) Whether an electronic record or electronic signature has legal consequences
1s determined by this subchapter and other applicable law.
137.14 Construction. This subchapter shall be construed and applied:

(1) To facilitate electronic transactions consistent with other applicable law;

(2) To be consistent with reasonable practices concerning electronic -

transactions and With the confinued expansion of those practices; and

(3) To effectuate its general purpose to make uniform the law with respect to
the subject of this subchapter among states enacting laws substantially similar to
the Uniform Electronic Transactions Act as approved and recommended by the
National Conference of Commissioners on Uniform State Laws in 1999.

137.15 Legal recognition of electronic records, electronic signatures,
and electronic contracts. (1) A record or signature may not be denied legal effect
or enforceability solely because it is in electronic form.

(2) A contract may not be denied legal effect or enforceability solely because an
electronic record was used in its formation. |

(3) If alaw requires a record to be in writing, an electronic record satisfies that
requirement in that law.

(4) If a law requires a signature, an electronic signature satisfies that
requirement in that law.

137.16 Provision of information in writing; presentation of records.
(1) If parties have agreed to conduct a transaction by electronic means and a law
requires a person to provide, send, or deliver information in writing to another
person, a party may satisfy the requirement with respect to that transaction if the
information is provided, sent, or delivered, as the case may be, in an electronic record

capable of retention by the recipient at the time of receipt. An electronic record is not
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SECTION 14

capable of retention by the recipien]: if the sender or its information processing
system inhibits the ability of the recipient to print or store the electronic record.

(2) If a law other than this subchapter requires a record to be posted or
displayed in a certain manner, to be sent, communicated, or transmitted by a
specified method, or to contain information that is formatted in a certain manner,
then:

(a) The record shall be posted or displayed in the manner specified in the other
law.

(b) Except as otherwise provided in sub. (4) (b), the record shall be sent,
communiéated, or transmitted by the method specified in the other".laW.

(c) The record shall contain the information formatted in the manner specified
in the other law.

(3) If a sender inhibits the ability of a recipient to store or print an electronic
record, the electronic record is not enforceable against the recipient.

(4) The requirements of this section may not be varied by agreement, but:

(a) To the extent a law other ‘than this subchapter requires information to be
provided, sent, or delivered in writing but permits that requirement to be varied by
agreement, the requirement under sub. (1) that the information be in the form of an
electronic record capable of retention may also be varied by agreement; and

(b) A requirement under a law other than this subchapter to send,
communicate, or transmit a record l?y 1st—class or regular mail or with postage
prepaid may be varied by agreement to the extent permitted by the other law.

137.17 Attribution and effect of electronic records and electronic
signatures. (1) An electronic record or electronic signature is attributable to a

person if the electronic record or electronic signature was created by the act of the
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person. The act of the person may be shown in any manner, including a showing of

the efficacy of any security procedure applied to determine the person to which the

electronic record or electronic signature was attributable.

(2) The effect of an electronic record or electronic signature that is attributed
to a person under- sub. (1) is @etermined from the context and surrounding
circumstances at the time of its creation, execution, or adoption, including the
parties’ agreement, if any, and otherwise as provided by law.

137.18 Effect of change or error. (1) If a change or error in an electronic
record occurs in a transmission between parties to a transaction, then:

(a) If the parties have agreed to use a security procedure to detect changes or
errors and one party has conformed to the procedure, but the other party has not, and
the nonconforming party would have detected the change or error had that party also
conformed, the conforming party may avoid the effect of the changed or erroneous
electronic record.

(b) In an automated transaction involving an individual, the individual may
avoid the effect of an electronic record that resulted from an error made by the
individual in dealing with the electronic agent of another person if the electronic
agent did not provide an opportunity‘for the prevention or correction of the error and,
at the time the individual learns of the error, the individual:

1. Promptly notifies the other person of the error and that the individual did
not intend to be bound by the electronic record received by the other person;

2. Takes reasonable steps, including steps that conform to the other person’s
reasonable instructions, to return to the other person or, if instructed by the other

person, to destroy the consideration received, if any, as a result of the erroneous

electronic record; and
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-

3. Has not used or received any benefit or value from the consideration, if any,
received from the other person.

(2) If neither sub. (1) (a) nor (b) applies, the change or error has the effect -
provided by other law, including the law of mistake, and the parties’ contract, if any.

(3) Subsections (1) (b) and (2) may not be varied by agreement.

137.19 Notarization and acknowledgement. If a law requires a signature
or record to be notafized, acknowledged, verified, or made under oath, the
requirement is satisfied if the electronic signature of the person authorized to
administer the oath or to make the notarization, acknowledgment, or verification,
together with all other information rgquired to be included by other applicable law,
is attached to or logically associated with the signature or record.

137.20 Retention of electronic records; originals. (1) If a law requires
that a record be retained, the requirement is satisfied by retaining the information
set forth in the record as an electronic record which:

(a) Accurately reflects the information set forth in the record after it was first
generated in its final form as an electronic record or otherwise; and

(b) Remains accessible for later reference.

(2) A requirement to retain a record in accordance with sub. (1) does not apply

to any information the sole purpose of which is to enable the record to be sent,

communicated, or received.

-

(3) A person may comply with sub. (1) by using the services of another person

if the requirements of that subsection are satisfied.
(4) Except as provided in sub. (6), if a law requires a record to be presented or

retained in its original form, or provides consequences if the record is not presented
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or retained in its original form, a person may comply with that law by using an
electronic record that is retained in accordance with sub. (1).

(58) If a law requires retention of a check, that requirement is satisfied by
retention:of an electronic record containing the information on the front and back of
the check in accordance with s_ub.n(l),

(6) A record retained as an electronic record in accordance With sub. (1)
satisfies a law requiring a person to retain a record for evidentiary, aﬁdit, or like
purposes, unless a law enacted after the effective date of this subsection .... [revisor
inserts date], specifically prohibits the use of an electronic record for the specified
purpose.

(7) This section does not preclude a governmental unit of this state from
specifying additional requirements for the retention of any record subject to the
jurisdiction of that governmental unit.

137.21 Admissibility in evidence. In a proceeding, a record or signature
may not be excluded as evidence solely because it is in electronic form.

137.22 Automated transactions. In an automated transaction:

1 A contract may be formed by the interaction of electronic agents of the
parties, even if no iﬁdividual was aware of or reviewed the electronic agent’s actions
or the resulting terms and agreements.

(2) A contract may be formed by the interaction of an electronic agent and an
individual, acting on the individual’s own behalf or for another person, including by
an interaction in which the individual performs actions that the individual is free to
refuse to perform and which the individual knows or has reason to know Will cause

the electronic agent to complete the transaction or performance.
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-

(3) The terms of a contract unde;' sub. (1) or (2) are governed by the substantive
law applicable to the contract.

137.23 Time and place of sending and receipt. (1) Unless otherwise
agreed between the sender and the recipient, an electronic record is sent when it:
| (a) Is addressed properly or otherwise directed properly to an information
processing system that the recipient has designated or uses for the purpose of
receiving electronic records or information of the type sent and from which the
recipient is able to retrieve the electronic record;

(b) Isin a form crapable of being processed by that system; and

(c) Enters an information procéssing system outside the control of the sender
or of a person that sent the electronic fecord on behalf of the sender or enters a region
of the information processing‘system designated or used byv the recipient which is
under the control of the recipient.

(2) Unless otherwise agreed between a sender and the recipient, an electronic
record is received when:

(a) It enters an information processing system fhat the recipient has
designated or uses for the purpose of receiving electronic records or information of
the type sent and from which the recipient is able to retrieve the electronic record;
and |

(b) It is in a form capable of being processed by that system.

(3) Subsection (2) applies even if the place where the information processing
system is located is different from the place where the electronic record is deemed
to be received under sub. (4).

(4) Unless otherwise expressly provided in the electronic record or agreed

between the sender and the recipient, an electronic record is deemed to be sent from .
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SECTION 14

the sender’s place of business and to be received at the recipient’s place of bﬁsiness.
For purposes of this subsection:

(a) Ifthe sender or recipient has more than one place of business, the place of
business of that person is the place having the closest relationship to the underlying
transaction.

(b) If the sender or the recipient does not have a place of business, the place of

business is the sender’s or recipient’s residence, as the case may be.

(5) An electronic record is received under sub. (2) even if no individual is aware

of its receipt.

(6) Receipt of an electronic acknowledgment from an information processing
sysfem described in sub. (2) establishes that a record was received but, by itself, does
not establish that the content sent corresponds to the content received.

(7) If a person is aware that an electronic record purportedly sent under sub.
(1), or purportedly received under sub. (2), was not actually sent or received, ﬁhe legal
effect of the sending or receipt is determined by other applicable law. Except to the
extent permitted by the other’law, the requirements of this subsection may not be
varied by agreement.

137.24 Transferable recdrds. (1) In this section, “transferable record”
means an electronic record that would be a note under ch. 403 or a record under ch.
407 if the electronic record were in writing.

(Im) An electronic record qualifies as a transferable record under this section

only if the issuer of the electronic record expressly has agreed that the electronic

record is a transferable record.
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SECTION 14

(2) A person has control of a transferable record if a system employed for
evidencing the transfer of interests in the transferable record reliably establishes
that person as the person to which the transferable record was issued or transferred.

(3) A system satisfies the requirements of sub. (2), and a person is deemed to
have control of a transferable record, if the transferable record is created, stored, and
assigned in such a manner that:

(a) A single authoritative copy of the transferable record exists which is unique,
identifiable, and, except as otherwise provided in pars. (d) to (f), unalterable;

(b) The authoritative copy identifies the person asserting control as the person
to which the transferable record was issued or, if the authoritative copy indicates
that the transferable record ha;s been transferred, the person to which the
transferable record was most recently transferred;

(c) The authoritative copy is communicated to and maintained by the person
asserting control or its designated custodian;

(d) Copies or revisions that add or change an identified assignee of the
authoritative copy can be made only with the consent of the person asserting control;

(e) Each copy of the authoritative copy and any copy of a copy is readily
identifiable as a copy that is not the authoritative copy; and

(f) Any revision of the authoritative copy is readily identifiable as authorized
or unauthorized. |

(4) Except as otherwise agreed, a person having control of a transferable record

is the holder, as defined in s. 401.201 (20), of the transferable record and has the same

" rights and defenses as a holder of an equivalent record or writing under chs. 401 to

411, including, if the applicable statutory requirements under s. 403.302 (1),

407.501, or 409.308 are satisfied, the rights and defenses of a holder in due course,
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a holder to which a negotiable record of title has been duly negotiated, or a pufchaser,
respectively. Delivery, possession, and endorsement are not required to obtain or
exercise any of the rights under this subsection.

(6) Except as otherwise agreed, an obligor under a transferable record has the

same rights and defenses as an equivalent obligor under equivalent records or
writings under chs. 401 to 411. ﬂ

(6) Ifrequested by a person against which enforcement is sought, the person
seeking to enforce the transferable record shall provide reasonable proof that the
person is in control of the transferable record. Proof may include access to the
authoritative copy of the transferable record and related business records sufficient
to review the terms of the transferable record and to establish the identity of the
person having control of the transferable record. ! :

SECTIOW. 137.25 (2) of the statutes is creatéd to read:

137.25 (2) (a) The department of administration shall ﬁrbmulgate rules
concerning the use of electronic records and electronic signatures by governmental
units, which shall govern the use of electronic records or signatures by governmental
units, unless otherwise provided by law.

(b) The department of administration and the secretary of state shall jointly
promulgate rules establishing requirements that, unless otherwise provided by law,
a notary public must satisfy in order to use an electronic signature for any
attestation. The joint rules shall be numbered as rules of each agency in the
Wisconsin Administrative Code.

SECTION m 137.26 of the statutes is created to read:

137.26 Intéroperability. If a governmental unit of this state adopts

standards regarding its receipt of electronic records or electronic signatures under
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s. 137.25, the governmental unit shall promote consistency and interoperability with
similar standards adopted by other governmental units of this state and other states
and the federal government and nongovernmental persons interacting with
governmental units of this state. Any standards so adopted may include alternative

L 4

- @ECT{OW. 224.30 (2) of the statutes is repealed.
Qé:%fo 1]/& 228.01 of the statutes is amended to red'

228.01 Rei?(?i%g of documents and public records by mechanical
process authorized. Whenever any officer of any county having a population of
500,000 or more is required or authorized by law to file, record, copy, recopy or replace
any document, court order, plat, pape.r, written instrument, writings, record or book
of record, on file or of record in his or her office, notwithstanding any other provisions
in the statutes, the officcr may do so by photostatic, photographic,
microphotographic, microfilm, optical imaging, electronic formatting or other
mechanical process which produces a clear, accurate and permanent copy or
reproduction of the original document, court order, plat, paper, written instrument,

writings, record or book of record in accordance with the applicable standards

specified under ss. 16.61 (7) and 16.612. Any such officer may also reproduce by such

processes or transfer from optical disk or electronic storage any document, court

order, plat, paper, written instrument, writings, record or book of record which has
previously been filed, recorded, copiéd or recopied. Optical imaging or electronic
formatting of any document is subject to authorization under s. 59.52 (14) (a).
SECTION M 228.03 (2) of the statutes is amended to read:
228.03 (2) Any photographic reproduction of an original record meeting the

applicable standards prescribed in s. 16.61 (7) or copy of a record generated from an

s /r75~64¥"

-



(V)

ot

10
11
12
13
14
15
16
17
:
20
21
22
23
24
25

2001 — 2002 Legislature -29 - JTK/RM/RK/RC /I%I\II{EI_{lgz%z

SECTION 19

original record stored in optical disk or electronic format in compliance with the
applicable standards under ss. 16.61 and 16.612 shall be taken as and stand in lieu
of and have all of the efféct of the original record and shall be admissible in evidence
in all courts and all other tribunals or agencies, administrative or otherwise, in all
cases where the original document is admissible. A transcript, exempliﬁcation or
certified copy of such a reproduction of an bl'iginal record, or certified copy of a record
generated from an original record stored in optical disk or electronic format, for the
purposes specified in this subsection, is deemed to be a transcript, exemplification
or certified copy of the original. The custodian of a photographic reproduction shall
place the reproduction or optical disk in conveniently accessible storage and shall
make proviéion for preserving, examining and using the reproduction of the record
or generating a copy of the record from optical disk or electronic storage. An enlarged
copy of a photographic reproduction of a record made in accordance with the
applicable standards specified i_n s. 16.61 (7) or an enlarged copy of a record
generated from an original record stored in opticél disk or electronic format in
compliénce with the applicable' stz;ndards under ss. 16.61 and 16.612 that is certified
by the custodian as provided in s. 889.18 (2) has the same effect as an actual—size

2
copy. \}@("/4

—2 W. 889.29 (1) of the statutes is amended to read:
3%6)2889.29 (1) If any business, institution or member of a profession or calling in
the regular course of business or activity has kept or recorded any memorandum,
writing, entry, print, representation or combination thereof, of any act, transaction,
occurrence or event, and in the regular course of business has caused any or all of the

same to be recorded, copied or reproduced by any photographic, photostatic,

microfilm, microcard, miniature photographic, or other process which accurately

' fmmﬁquo& 12\, \u’u\/-lﬁ'g WW (o MQ/C{".
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1 reproduces or forms a durable medium for so reproducing the original, or to be
2 recorded on an optical disk or in electronic format, the original may be destroyed in
3 the regular course of business, unless its preservation is required by law. Such
4 reproduction or optical disk record, when reduced to comprehensible format and
5 when satisfactorily identified, is as admissible in evidence as the original itself in any
6 judicial or administrative proceeding Whethef the original is in existence or not and
7 an enlargement or facsimile of such reproduction of a record or an enlarged copy of
8 a record generated from an original record stored in optical disk or electronic format
9 is likewise admissible in evidence if the original reproduction is in existence and
10 available for inspection under direction of court. The introduction of a reproduced
11 record, enlargement or facsimile, doe;s not preclude admission of the original. This

»N ¢«
subsection does not apply to records governed by s. 137.20. ~ &

=7«

SEcTIONZ}E. 910.01 (1) of the statutes is amended to read:

14 910.01 (1) V%fi?TLI\I-\IGS AND RECORDINGS. “Writings” and “recordings” consist of
15 letters, words or numbers, or their equivalent, set down by handwriting, typewriting,
16 printing, photostating‘, photographing, magnetic impulse, mechanical or electronic
17 recording, or other form of data compilation or recording.

SECTION/ZZ. :9}?0.02 of the statutes is amended to read:
19 910.02 Requireme;nt of original. To prove the content of a writing, recording
20 or photograph, the original writing, recording or photogréph is required, except as
21 otherwise provided in chs. 901 to 911, s. 137.21, or by other statute. |

SECTION m%zgl((‘)?OB of the statutes is amended to read:
23 910.03 Admissibility of duplicates. A duplicate is admissible to the same
24 extent as an oﬁginal unless (1) a genuine question is raised as to the authenticity of
25 the original or (2) in the circumstances it would be unfair to admit the duplicate in

Imﬁf\%%& 7 W 21 oftn Thet Lone \‘V\@
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lieu of the original. This section does not apply to records of transactions governed
» '
bys.137.21. » &
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/ u 5%1 USE OF ELECTRONIC RECORDS AND ELECTRONIC SIGNATURES BY GOVERNMENTAL
5

UNITS. Using the procedure under section 227.24 of the statutes, the department of
administration may promulgate emergency rules under section 137.25 (2) of the
statutes, as created by this act, for the period before the effective date of permanent
rules initially promulgate(i under section 137.25 (2) of the statutes; as created by this
act, but not to exceed the period authorized under section 227.24 (1) (c) and (2) of the
statutes. Notwithstanding section 227.24 (1) (a), (2) (b), and (3) of the statutes, the STAT
department is not required to provide evidence that promulgating a rule under this
subsection as an emergency rule is necessary for the preservation of the public peace,
health, safety, or welfare and is not required to provide a finding of emergency for a
rule promulgated under this subsection.

) USE OF ELECTRONIC SIGNATURES BY NOTARIES PUBLIC. The secretary of state

and department of administration shall promulgate initial rules under section

137.25 (2) (b) of the statutes, as created by this act, to become effective no later than

»
January 1, 2004.\/.
ONIniti plicability; ini ti
& %= .
§) ELECTRONIC RECORDS AND ELECTRONIC SIGNATURES. The treatment of sections /
16.61 (7) (d), 16.611 (2) (e), 16.612 (2) (c), 137.01 (3) (a) and (4) (a) and (b), 137.04,
137.05 (title), 137.06, 137.11 to 137.24, 137.26, 224.30 (2), 228.01, 228.03 (2), 889.29 in :D];)
(1), 910.01 (1), 910.02, and 910.03, subchapters I (title) and II (title) of chapter 137,

and chapter 137 (title) of the statutes, the renumbering and amendment of section

187.05 of the statutes, and the creation of section 137.25 (2) of the statutes first apply

T ﬂ‘?&%‘, 1398, (e 22 aftee thud Lo insedd
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-

1 to electronic records or electronic signatures that are created, generated, sent, ~
. b))
@ communicated, received, or initially stored on the effective date of this subsection.\/.

3 (END)
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This draft{represents the combined efforts of the LRB legal staff to engraft the
i fhisatiterds ETADinto Wisconsin law., This draft attempts

to meet Wisconsin’s drafting standards while also attempting to achieve the intent of
UETA, which is to encourage uniformity in the law of electronic commerce. The draft
also attempts to avoid preemption under the primary electronic commerce provisions
of the federal Electronic Signatures in Global and National Commerce Act, commonly
known as “E-sign.” One of the ways of avoiding preemption under those provisions of
E—sign is to enact a law that constitutes UETA. Se@p-S\gfthe \analysis-for a disCussion—

[

. QL ; %5
bhisc) ges to the recommended
version of UETA to minor and nonsubstantive changes, made for the purposes of

effecting routine Wisconsin drafting-protoeol-and better reflecting the obvious intent .z -
of UETA. rem 6derf€ Ths deafters rok /5 fakon from He drfiecs role 1o fle pravisrons of ¢
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Incorporating UETA into Wisconsin law has been an extremely difficult task. Joint
Rule 52 (6) requires the LRB, in drafting, to specifically refer to, and amend or repeal
as necessary, all parts of the statutes that are intended to be superceded or repealed
by a proposal, insofar as practicable. We have carried out this responsibility to the
maximum extent possible. However, because certain provisions of UETA are
susceptible to varying interpretations, the effect of these provisions on current statutes
will, in some cases, depend upon which interpretation the courts eventually adopt.
Sometimes, we were able to con3ult the prefatory note and official comments
accompanying UETA, in order to ascertain the intent of these provisions and their
potential effect on other statutes if the interpretation suggested by the prefatory note
and comments is adopted. Although the prefatory note and comments have no legal
effect, in the past, courts have often relied on the prefatory notes and comments to
other uniform laws when interpreting ambiguous provisions of those laws. In many
cases, though, it was not possible to ascertain the intent, even with reference to the
prefatory note and comments. In these cases, in order to encourage uniformity in the
law of electronic commerce and avoid federal preemption under E—sign, we have not

clarified the provisions.
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OA with rule-making authority relating to the use of electronic signatures by~
governmental units. In the instructions to that request, you referred to 1999

to yourtent. This draft also attempts to reconcile that request with t#fe request to
draft UETA, Under this draft, s. 137.05, stats., is renumbered to be pért of UETA and
amended consistent with the intent of UETA and s. 137.25 (2) is cpefated consistent with
your request concerning rule-making authority. Section 137.06, stats., is repealed
because it is covered“by UETA, s. 137.04, stats., is repegléd because the definitions
established in that section.are no longer needed under TA, and s. 224.30 (2), stats.,
is repealed because the dr;ft»gives DOA primary rufe-making authority.

Please note that UETA likely i;?)\sm s the scope of DOA’s and the secretary of state’s
potential rule-making authority. hodgh the vast majority of governmental
activities and a significant number f‘“s}:%tarizations may be subject to rules
promulgated under your request, the4ules would likely not regulate the transactional,
market activities of governmewfal units and™npotaries public. ~Rather, these
transactional, market activitigs“would be governed by the core provisions of UETA that
authorize electronic transgetions and notarizations relating to transactions. See, for
example, proposed ss. 437.12 (1), 137.16 (1), and 137.19>_However, if you add
rule-making autho f‘}{ into UETA’s core provisions, -you\a%r risk triggering
preemption unﬁyyﬁi federal E—sign law. Therefore, this draft s not take that
approach. Oe\
.

Also, pleafe note that, unlike 1999 AB—267, this draft does not contain a™ elayed
effectivé date. Please let us know if you_ desire a delayed effective date in order to-avoid

any/potential problems that may otherwise arise after the bill is enacted but before
ergency rules are in place,
CTCTZCICY

# Current state law uses the term “record” as a noun about 4,000 times. Almost
uniformly, the term “record” is currently used more narrowly than the word “record”
in proposed s. 137.11 (12), the distinction being that “record” under current state law
is generally used to describe something that is kept or required to be kept while
“record” in UETA is apparently intended to cover anything other than an oral
communication. In other words, the drafters of UETA apparently intended “record” to
mean “document.” The use of different meanings for the same term is contrary to
normal drafting procedure and it may cause some confusion. This draft, however,
maintains the usage of the word “record” in UETA (proposed subch. II of ch. 137), but
generally retains other terminology outside UETA to avoid confusion in other statutes.

. The draft defines “electronic” in proposed s. 137.11 (5) and “record” (document) in
proposed s. 137.11 (12). The draft then defines “electronic record” in proposed s. 137.11
(7) in a way that is inconsistent with the definition of “electronic” and “record.” Under
the draft, a “record” must be inscribed on a tangible medium or stored in an electronic
or other medium and be retrievable in a perceivable form. An “electronic” record is a
record having electrical, digital, magnetic, wireless, optical, electromagnetic, OR
similar capabilities. However, an “electronic record” is a record that is created,
generated, sent communicated, received, or stored by electronic means. The resulting
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confusion could be mitigated by deleting the definition of “electronic” and building all
of the operative characteristics into the definition of “electronic record.”

This draft uses the term “governmental unit” rather than “governmental agency”
because state authorities are included within the definition and, in Wisconsin, state
authorities are not agencies. The draft also broadens the definition of “governmental
unit” in proposed s. 137.11 (9) to include certain Wisconsin entities that might not
otherwise be included in the definition, which appears to be consistent with the intent
of the drafters of UETA. The only effect is on the optional provisions (in the draft, the
proposed treatment of s. 137.05, stats., and proposed s. 137.26). We think this does not
interfere with uniformity because the draft retains the substance of the UETA
definition in full.

)ﬁ Under proposed s. 137.11 (7) and (12), the definition of “electronic record” and
“record” include voice mail communications. Currently, certain documents such as
contracts, applications, deeds, licenses, or tax returns must be evidenced in paper
form. Under these definitions, these documents may potentially be evidenced by voice
mail communications instead. To address this issue, you may wish to consider at least
limiting the application of the optional sections of UETA (the treatment of s. 137.05,
stats., and proposed s. 137.26) to exclude voice mail documents.

Under proposed s. 137.12 (1), UETA applies to electronic records (documents) and
electronic signatures relating to a “transaction.” A “transaction” is defined in proposed
s. 137.11 (15) to mean action between persons relating to the conduct of business,
commercial, or governmental affairs. The prefatory note and comments suggest that
the application of UETA to governmental affairs may be limited to activities where the
government is a market participant (for example, governmental procurement). The
text does not seem to explicitly reflect that interpretation. However, because the
optional sections of UETA (the treatment of s. 137.05, stats., and proposed s. 137.26)
clearly contemplate application beyond “transactions,” this draft clarifies in proposed
s. 137.12 (1) that the optional sections affect matters other than “transactions.”
Another issue that has been raised with respect to the definition of “transaction” is that
the text does not clearly indicate that UETA applies to consumer—to—consumer
transactions, even though the comments suggest that it does.

Because some Wisconsin case law suggests that regulatory statutes will not be
applied to the state absent an express indication by the legislature that they should
so apply (see, for example, State ex-rel. Dept. of Public Instruction v. ILHR Dept. 68
Wis.2d 677, 681 (1975)), and because UETA is clearly intended to regulate state
conduct, at least in part, this draft provides in proposed s. 137.12 (5) that UETA applies
to this state, unless otherwise expressly provided. We think this does not interfere with

uniformity because the text retains all of the substance of UETA and this clarification
carries out the intent of UETA.

You may want to clarify the interaction of proposed ss. 137.13 (2) and 137.15 (1), in
order to make the intended result of these statutes more apparent. Proposed s. 137.13
(2) states that the subchapter of the statutes that constitutes UETA only applies to
transactions between parties who have agreed to conduct transactions electronically.
Proposed s. 137.15 (1) states that a document or signature may not be denied legal
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effect solely because it is in electronic form. The manner in which these two statutes
relate could be more clearly stated.

For example, a problem may arise if a person (A) makes a written offer to contract with
another person (B), and if B then communicates its acceptance in electronic form. If
A refuses to deal electronically, B may argue that the acceptance is enforceable under
proposed s. 137.15 (1). According to B, the only reason the acceptance would not be
enforceable is because it is in electronic form and, under proposed s. 137.15 (1), this
reason is insufficient to deny the enforceability of the document. According to A,
however, proposed s. 137.15 (1) does not apply to the transaction because A did not
‘consent to deal electronically. This result is dictated by proposed s. 137.13 (2), which
applies a consent requirement to the entire subchapter that constitutes UETA.

To make this result more straightforward, you may want to clarify that proposed s.

137.15 applies only to transactions between consenting parties. This type of
clarification is currently used in proposed s. 137.16.

)ng. Proposed s. 137.13 (3) provides that a party that agrees to conduct a transaction
y electronic means may refuse to conduct other transactions by electronic means. In

practice, this provision may be difficult to apply because it may be unclear when one
transaction ends and another begins. ‘

)}@. Proposed s. 137.14 (3) provides that UETA shall be construed and applied to
effectuate its general purpose to make uniform the law with respect to the subject of
UETA among states enacting it. This draft provides that UETA shall be construed and
applied to effectuate its general purpose among states enacting laws substantially
similar to UETA. The reason that we loosened this a little is that this draft is not
identical to UETA (although we believe it preserves the substance of it) and most states
enacting UETA have not enacted verbatim versions. We think this is consistent with
the intent of the drafters.

% Proposed s. 137.15 (4) provides that if a law requires a signature, an electronic
signature satisfies that requirement in that law. Although the comments indicate this
was not intended, under the text of proposed s. 137.11 (8), an “electronic signature” may
be associated with a nonelectronic document. Therefore, the effect of proposed s.
137.15 (4) is to permit an electronic signature to be used to sign a nonelectronic
document. In UETA SECTION 18, which is optional (see the treatment of s. 137.05,
stats., by this draft), we have limited the use of electronic signatures to sign electronic
documents, since this is consistent with the intent of UETA and no preemption issue
arises under this optional provision.

%{ You may also want to clarify the interaction of proposed s. 137.16 (1) and (2).
roposed s. 137.16 (1) generally permits the parties to a transaction to satisfy any
writing requirement through the use of an electronic record. However, proposed s.
137.16 (2) (b), among other things, preserves the effect of any law that requires a record
to be communicated by a specified method. To the extent that “in writing” is a specified
method of communicating a record, this provision may be read to override proposed s.
137.16 (1). You may avoid this result by clarifying that proposed s. 137.16 (2) (b) does
not apply to writing requirements covered by proposed s. 137.16 (1).
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X& Proposed s. 137.20 (1) provides that if a law requires that a document be retained,
the requirement is satisfied by retaining the information set forth in the document as
an electronic document which accurately reflects the information set forth in the
document after it was first generated in its final form as an electronic document or
otherwise. The comments indicate that this text is intended to ensure that content is
retained when documents are reformatted. The text, however, may be interpreted to
permit earlier versions of documents to be destroyed, notwithstanding retention
requirements. Because it is not unusual to retain earlier versions of some documents
for reference, you may want to clarify that this subsection is not intended to permit the
disposal of these versions.

%. Proposed s. 137.20 (2) provides that document retention requirements in proposed
s. 137.20 (1) do not apply to any information the sole purpose of which is to enable a
document to be sent, communicated, or received. The comments suggest that if
ancillary information is not retained, an electronic document may still be used to
satisfy a retention requirement. Ancillary information, such as a date, time, or

address, may be significant in some cases, and you may not want to permit destruction
of this information.

%. Proposed s. 137.20 (3) provides that a custodian of a document may utilize the
services of another person to comply with electronic retention procedures. If the
application of UETA extends beyond transactions, that is, beyond situations where a
governmental unit is acting only as a market participant, this infers that a custodian
of public records may transfer those records to private (persons. However, if the
application of UETA is interpreted consistently with the prefatory note and comments
to UETA, this provision generally would not apply to a public records custodian’s
retention of most public records.

. Proposed s. 137.20 (1), (4), and (6) provide essentially that unless a law enacted
after UETA provides otherwise, electronic retention is sufficient to satisfy an existing
retention requirement. This may be interpreted to authorize any public or private
custodian to destroy original records if an electronic copy is retained. Although the
application of these subsections is limited if UETA applies only to transactions, this
authority overlaps existing state law that already provides for electronic retention, but
requires that it be done in certain ways to preserve the evidentiary value of records and
to ensure quality control. See ss. 16.61 (7) and (8), 16.611, 16.612, and 19.21 (4) (c),

stats.

/\% Proposed s. 137.20 (5) provides that if a law requires retention of a check, the
requirement is satisfied by retention of an electronic document containing the
information on the front and back of the check in the manner provided in the draft.
The term “check” is not defined in the draft. It is unclear whether this provision applies
to other kinds of negotiable instruments, such as share drafts and money orders.
However, since proposed s. 137.20 (1) and (4) suggest the same thing as proposed s.

137.20 (5) in more general terms, it is possible that proposed s. 137.20 (5) may be
interpreted to be redundant.

Proposed s. 137.20 (6) provides that an electronic document satisfies a law
requiring reténtion of a document for evidentiary, audit, or like purposes, unless a law
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enacted after UETA specifically prohibits the use of an electronic document for
retention purposes. Insofar as this provision attempts to force future legislatures to
express their intent in a particular way in order for their laws to have legal effect, this
provision is unenforceable. State ex rel. La Follette v. Stitt, 114 Wis.2d 358, 363-369
(1983). In addition, the qualifying language “for evidentiary, audit, or like purposes”
appears to put this subsection in tension with proposed ss. 137.15 (3) and 137.20 (1)
and (4), which contain similar statements but do not include the qualifying language.

. Proposed s. 137.20 (7) provides that the retention provisions of UETA do not
preclude a governmental unit of this state from specifying additional requirements for
any document subject to the jurisdiction of the governmental unit. This subsection
seems to contravene proposed s. 137.20 (1), (4), and (6), which provide that compliance
with the retention requirements in those subsections is sufficient in some cases. In
addition, it is unclear from the text whether this provision applies to governmental
documents or to nongovernmental documents subject to a governmental unit’s
jurisdiction. The comments suggest that the latter interpretation was intended, but
the authority of a particular governmental unit to exercise control over specific private
documents may be unclear in some cases. Finally, it is unclear whether this subsection
is intended to grant rule-making authority or merely to reference existing
rule-making authority, if any.

% Proposed s. 137.23 (2) provides that an electronic document is received when it
enters a recipient’s designated information processing system and is in a form capable
of being processed by that system, and proposed s. 137.15 (1) and (3) permit electronic
documents to be substituted for nonelectronic documents and require that they be
given the same legal effect. These previsions may have the result of altering laws
under which the date of receipt of a document filed with a governmental unit is the date
on which a hard copy is received or postmarked, so that electronic filing constitutes
receipt instead. The application of this subsection depends upon whether UETA’s
application to governmental units is limited to transactions and whether the
requirement for mutual consent in proposed s. 137.13 (2) overrides proposed s. 137.15
(1) and (3), which do not mention mutual consent.

% Proposed s. 137.23 (4) (a) provides that, generally, an electronic document is

deemed to be sent from the sender’s place of business and, if the sender does business
at more than one location, an electronic document is deemed to be sent from the .
location that has “the closest relationship to the underlying transaction.” To the extent
that an electronic document may evidence a sale, with the seller receiving payment
electronically, a business could use proposed s. 137.23 (4) (a) to argue that a sale
occurred at a location where the business is not subject to an income tax or franchise
tax rather than at a location, such as this state, where the business is subject to such
taxes. If a court accepted that argument, the business would receive income from such
a sale but avoid paying any tax on that income. Although the comments to UETA seem
to indicate that the above scenario is not an intended consequence of proposed s. 137.23
(4) (a), you should be aware that, under the proposed language of that paragraph, that
scenario is possible. _
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' /ég Proposed s. 137.23 (7) treats the issue of what law applies when an electronic
document is purportedly but not actually sent or received. Although the text of this
subsection refers to “the legal effect of the sending or receipt,” the provision actually
seems to address the legal effect of a failure to send or receive an electronic document.

. Unlike the primary electronic commerce provisions of E—sign, proposed s. 137.24,
relating to transferable records (electronic versions of certain documents under the
Uniform Commercial Code), may be preempted by E—sign because it is more expansive
than current law under E-sign. However, because it is possible to comply with E-sign
and proposed s. 137.24, it is also possible that these provisions may be interpreted to
be consistent with one another, in which case proposed s. 137.24 would not be
preempted by current law under E-sign. If you would like more information on this

issue or would like to discuss the factors that a court may apply in analyzing this issue,
please feel free to call.

SECTIONS 17 to 19 of UETA are optional. SECTION 17, which directs
governmental units to determine whether and to what extent they will create and
retain electronic records and convert electronic records to written records, is deleted
because it largely reflects current law. See, for example, ss. 16.61 (5) (a) and 19.21 (4)
(¢), stats. The coverage of these and other current statutes, while broad, is arguably
not quite as broad as UETA SECTION 17 because the operative term “state agency”
1s more narrowly defined in s. 16.61, stats., and the operative term “local governmental
unit” is not defined in s. 19.21, stats. This draft, in contrast to current law but
consistently with the intent of UETA, incorporates a broad definition of “governmental

unit.” However, since the legislature has addressed this issue in this state, we decided
not to revisit the issue in this draft. '

. SECTION 18, which directs governmental units to determine whether and to
what extent they will send and accept electronic records and electronic signatures, is
replaced by s. 137.05, stats., which is renumbered as proposed s. 137.25 (1) and

- amended by this draft to better conform to the substance of SECTION 18.

%‘{. SECTION 19, which permits governmental units to encourage interoperability
etween jurisdictions, is retained as proposed s. 187.26 but is significantly clarified.
This draft also broadens the definition of “governmental unit” to employ Wisconsin

terminology and ensure that all Wisconsin governmental units are covered, which
appears to be consistent with the drafters’ intent.

2@ SECTION 22 of the original draft provides for the state to insert its desired
effective date. |54 i fomgon_thi i e O

\ effeetiveddte. Under this draft, the act takes effect on the day after publication.

%. SECTION 3 (b) (4) of UETA allows states to insert exemptions for certain
transactions from the application of UETA. This draft does not insert any exemptions
under this SECTION of UETA. Under sec. 102 (a) (1) of E-sign, any exemption
enacted under this SECTION of UETA is preempted to the extent that the exemption
is inconsistent with E—sign. If you desire to insert any additional exemptions, please
let us know. However, you should be aware that, in most cases, it will likely be difficult
to predict whether an exemption is preempted by E-sign.

6_
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% There are numerous provisions in current law that require that a notice, request,

statement, application, document, or other information (notice) be provided to a
governmental unit in writing or that the notice be sent or mailed, suggesting that it
be provided in written form. Under current law in s. 137.05, stats., and under this draft
in proposed s. 137.25, most of those notices may be provided in electronic form if the
governmental unit consents to receiving the notice in electronic form. Without an
examination of each of those notice provisions, it is not possible to determine whether
any particular provision should be amended to specify that the notice may only be
furnished in written form and not in electronic form because, for example, electronic
notice was not intended or contemplated by the provision when it was enacted.
Because this issue arises under current law, because the application of UETA to each
of these provisions is not completely clear, and because it is impractical to examine each
of these provisions, the draft does not treat any of these provisions. Consequently,
under this draft, as under current law, most of the provisions in current law requiring
a notice to be given to a governmental unit in writing or to be sent or mailed to a
governmental unit, may be satisfied by furnishing the notice in electronic form if the
governmental unit consents to receive it in that form.

% This bill raises two issues relating to ch. 180, stats., regarding corporations.
hapter 180, stats., currently permits the use of electronic transmissions and
electronic notices. However, the definition of “electronic transmission” in s. 180.0103
(7Tm), stats., relies upon an understanding of the term “electronic” that may be different
from the meaning of “electronic” under UETA (proposed s. 137.11 (5)). You may want
to harmonize s. 180.0103 (7m), stats., with the definition of “electronic” under UETA.

Second, s. 180.0141, stats., permits the use of an electronic notice under ch. 180, stats.,
but, unlike UETA, does not require the receiving party to consent. to receive the notice
in an electronic format. It is unclear how this provision would work in conjunction with
UETA. The application of UETA may depend upon whether the receiving party
consents to receive the electronic notice. Under this interpretation, UETA would apply
if the electronic notice is sent with the consent of the receiving party but would not
apply if the electronic notice, consistent with s. 180.0141, stats., is sent
notwithstanding the receiving party’s failure .to consent. It may be difficult to
determine in a specific case whether a party has consented to receive the electronic
notice or has received the electronic notice as a result of the unilateral action of the
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sender. If you would like to clarify the interaction of UETA and s. 180.0141, stats.,
please let us know. :
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1. This draft, which restores the provisions of the governor’s budget with regard to the
Uniform Electronic Transactions Act (UETA), represents the combined efforts of the
LRB legal staff to engraft the UETA into Wisconsin law. This draft attempts to meet
Wisconsin’s drafting standards while also attempting to achieve the intent of UETA,
which is to encourage uniformity in the law of electronic commerce. The draft also
attempts to avoid preemption under the primary electronic commerce provisions of the
federal Electronic Signatures in Global and National Commerce Act, commonly known
as “E-sign.” One of the ways of avoiding preemption under those provisions of E-sign
is to enact a law that constitutes UETA. We have limited our changes to the
recommended version of UETA to minor and nonsubstantive changes, made for the
purposes of effecting routine Wisconsin drafting protocol and better reflecting the
obvious intent of UETA. The remainder of the drafter’s note is taken from the drafter’s
note to the provisions of the governor’s budget with regard to UETA.

Incorporating UETA into Wisconsin law has been an extremely difficult task. Joint
Rule 52 (6) requires the LRB, in drafting, to specifically refer to, and amend or repeal
as necessary, all parts of the statutes that are intended to be superceded or repealed
by a proposal, insofar as practicable. We have carried out this responsibility to the
maximum extent possible. However, because certain provisions of UETA are
susceptible to varying interpretations, the effect of these provisions on current statutes
will, in some cases, depend upon which interpretation the courts eventually adopt.
Sometimes, we were able to consult the prefatory note and official comments
accompanying UETA, in order to ascertain the intent of these provisions and their
potential effect on other statutes if the interpretation suggested by the prefatory note
and comments is adopted. Although the prefatory note and comments have no legal
effect, in the past, courts have often relied on the prefatory notes and comments to
other uniform laws when interpreting ambiguous provisions of those laws. In many
cases, though, it was not possible to ascertain the intent, even with reference to the
prefatory note and comments. In these cases, in order to encourage uniformity in the
law of electronic commerce and avoid federal preemption under E—sign, we have not
clarified the provisions.

2. Current state law uses the term “record” as a noun about 4,000 times. Almost
uniformly, the term “record” is currently used more narrowly than the word “record”
in proposed s. 137.11 (12), the distinction being that “record” under current state law
is generally used to describe something that is kept or required to be kept while
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“record” in UETA is apparently intended to cover anything other than an oral
communication. In other words, the drafters of UETA apparently intended “record” to
mean “document.” The use of different meanings for the same term is contrary to
normal drafting procedure and it may cause some confusion. This draft, however,
maintains the usage of the word “record” in UETA (proposed subch. II of ch. 137), but
generally retains other terminology outside UETA to avoid confusion in other statutes.

3. The draft defines “electronic” in proposed s. 187.11 (5) and “record” (document) in
proposed s. 137.11 (12). The draft then defines “electronic record” in proposed s. 137.11
(7) in a way that is inconsistent with the definition of “electronic” and “record.” Under
the draft, a “record” must be inscribed on a tangible medium or stored in an electronic
or other medium and be retrievable in a perceivable form. An “electronic” record is a
record having electrical, digital, magnetic, wireless, optical, electromagnetic, OR -

- similar capabilities. However, an “electronic record” is a record that is created,
generated, sent communicated, received, or stored by electronic means. The resulting
confusion could be mitigated by deleting the definition of “electronic” and building all
of the operative characteristics into the definition of “electronic record.”

4. This draft uses the term “governmental unit” rather than “governmental agency”
because state authorities are included within the definition and, in Wisconsin, state
authorities are not agencies. The draft also broadens the definition of “governmental
unit” in proposed s. 137.11 (9) to include certain Wisconsin entities that might not
otherwise be included in the definition, which appears to be consistent with the intent
of the drafters of UETA. The only effect is on the optional provisions (in the draft, the
proposed treatment of s. 137.05, stats., and proposed s. 137.26). We think this does not
interfere with un1form1ty because the draft retains the substance of the UETA
definition in full. _

5. Under proposed s. 137.11 (7) and (12), the definition of “electronic record” and
“record” include voice mail communications. Currently, certain documents such as
contracts, applications, deeds, licenses, or tax returns must be evidenced in paper
form. Under these definitions, these documents may potentially be evidenced by voice
mail communications instead. To address this issue, you may wish to consider at least
limiting the application of the optional sections of UETA (the treatment of s. 137.05,
stats., and proposed s. 137.26) to exclude voice mail documents.

6. Under proposed s. 137.12 (1), UETA applies to electronic records (documents) and
electronic signatures relating to a “transaction.” A “transaction” is defined in proposed
s. 137.11 (15) to mean action between persons relating to the conduct of business,
commercial, or governmental affairs. The prefatory note and comments suggest that
the application of UETA to governmental affairs may be limited to activities where the
government is a market participant (for example, governmental procurement). The
text does not seem to explicitly reflect that interpretation. However, because the
‘optional sections of UETA (the treatment of s. 187.05, stats., and proposed s. 137.26)
- clearly contemplate application beyond “transactions,” this draft clarifies in proposed
s. 187.12 (1) that the optional sections affect matters other than “transactions.”

Another issue that has been raised with respect to the definition of “transaction” is that
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the text does not clearly indicate that UETA applies to consumer—to—consumer
transactions, even though the comments suggest that it does.

7. Because some Wisconsin case law suggests that regulatory statutes will not be
applied to the state absent an express indication by the legislature that they should
so apply (see, for example, State ex rel. Dept. of Public Instruction v. ILHR Dept. 68
Wis.2d 677, 681 (1975)), and because UETA is clearly intended to regulate state
conduct, at least in part, this draft provides in proposed s. 137.12 (5) that UETA applies
to this state, unless otherwise expressly provided. We think this does not interfere with
‘umformlty because the text retains all of the substance of UETA and this clarlﬁcatlon
carries out the intent of UETA.

8. You may want to clarify the interaction of proposed ss. 137.18 (2) and 137.15 (1), in
order to make the intended result of these statutes more apparent. Proposed s. 137.13
(2) states that the subchapter of the statutes that constitutes UETA only applies to
transactions between parties who have agreed to conduct transactions electronically.
Proposed s. 137.15 (1) states that a document or signature may not be denied legal
effect solely because it is in electronic form. The manner in which these two statutes
relate could be more clearly stated. - :

For example, a problem may arise if a person (A) makes a written offer to contract with
another person (B), and if B then communicates its acceptance in elec¢tronic form. If ‘
A refuses to deal electronically, B may argue that the acceptance is enforceable under
proposed s. 187.15 (1). According to B, the only reason the acceptance would not be
enforceable is because it is in electronic form and, under proposed s. 187.15 (1), this
reason is insufficient to deny the enforceability of the document. According to A,
however, proposed s. 137.15 (1) does not apply to the transaction because A did not
consent to deal electronically. This result is dictated by proposed s. 137.13 (2), which -
applies a consent requirement to the entire subchapter that constitutes UETA.

To make this result more straightforward, you may want to clarify that proposed S.
137.15 applies only to transactions between consenting parties. - This type of
clarification is currently used in proposed s. 137.16.

9. Proposed s. 137.13 (3) provides that a party that agrees to conduct a transaction by
electronic means may refuse to conduct other transactions by electronic means. In
practice, this provision may be difficult to apply because it may be unclear when one
transaction ends and another begins.

10. Proposed s. 137.14 (3) provides that UETA shall be construed and applied to
effectuate its general purpose to make uniform the law with respect to the subject of
UETA among states enacting it. This draft provides that UETA shall be construed and
applied to effectuate its general purpose among states enacting laws substantially
similar to UETA. The reason that we loosened this a little is that this draft is not
identical to UETA (although we believe it preserves the substance of it) and most states
enacting UETA have not enacted verbatim versions. We think this is consistent with
the intent of the drafters.

11. Proposed s. 137.15 (4) provides that if a law requires a signature, an electronic
signature satisfies that requirement in that law. Although the comments indicate this
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was not intended, under the text of proposed s. 137.11 (8), an “electronic signature” may
be associated with a nonelectronic document. Therefore, the effect of proposed s.
137.15 (4) is to permit an electronic signature to be used to sign a nonelectronic
document. In UETA SECTION 18, which is optional (see the treatment of s. 137.05,
stats., by this draft), we have limited the use of electronic signatures to sign electronic
documents, since this is consistent with the intent of UETA and no preemption issue
arises under this optional provision.

12. You may also want to clarify the interaction of proposed s. 137.16 (1) and (2).
Proposed s. 137.16 (1) generally permits the parties to a transaction to satisfy any
writing requirement through the use of an electronic record. However, proposed s.
137.16 (2) (b), among other things, preserves the effect of any law that requires a record
to be communicated by a specified method. To the extent that “in writing” is a specified
method of communicating a record, this provision may be read to override proposed s.
137.16 (1). You may avoid this result by clarifying that proposed s. 137.16 (2) (b) does
not apply to writing requirements covered by proposed s. 137.16 (1).

13. Proposed s. 137.20 (1) provides that if a law requires that a document be retained,
the requirement is satisfied by retaining the information set forth in the document as
an electronic document which accurately reflects the information set forth in the
document after it was first generated in its final form as an electronic document or
otherwise. The comments indicate that this text is intended to ensure that content is
retained when documents are reformatted. The text, however, may be interpreted to
permit earlier versions of documents to be destroyed, notwithstanding retention
requirements. Because it is not unusual to retain earlier versions of some documents
for reference, you may want to clarify that this subsection is not intended to permit the
disposal of these versions.

14. Proposed s. 137.20 (2) provides that document retention requirements in proposed
s. 137.20 (1) do not apply to any information the sole purpose of which is to enable a
document to be sent, communicated, or received. The comments suggest that if
- ancillary information is not retained, an electronic document may still be used to
satisfy a retention requirement. Ancillary information, such as a date, time, or
address, may be significant in some cases, and you may not want to permit destruction
of this information. :

15. Proposed s. 137.20 (3) provides that a custodian of a document may utilize the
services of another person to comply with electronic retention procedures. If the
application of UETA extends beyond transactions, that is, beyond situations where a
governmental unit is acting only as a market participant, this infers that a custodian
of public records may transfer those records to private persons. However, if the
application of UETA is interpreted consistently with the prefatory note and comments
to UETA, this provision generally would not apply to a public records custodian’s
retention of most public records.

16. Proposed s. 137.20 (1), (4), and (6) provide essentially that unless a law enacted
after UETA provides otherwise, electronic retention is sufficient to satisfy an existing
retention requirement. This may be interpreted to authorize any public or private
custodian to destroy original records if an electronic copy is retained. Although the

xxxxxx



—-5- LRBb1569/1dn
JTK/RM/RK/RC/RN/JK:cjs:jf

application of these subsections is limited if UETA applies only to transactions, this
authority overlaps existing state law that dlready provides for electronic retention, but
requires that it be done in certain ways to preserve the evidentiary value of records and
to ensure quality control. See ss. 16.61 (7) and (8), 16.611, 16.612, and 19. 21 (4) (c),
stats.

17. Proposed s. 137.20 (5) provides that if a law requires retention of a check, the -
requirement is satisfied by retention of an electronic document containing the
information on the front and back of the check in the manner provided in the draft.
The term “check” is not defined in the draft. It is unclear whether this provision applies
to other kinds of negotiable instruments, such as share drafts and money orders.
However, since proposed s. 187.20 (1) and (4) suggest the same thing as proposed s.
137.20 (5) in more general terms, it is possible that proposed s. 137.20 (5) may be
interpreted to be redundant.

18. Proposed s. 137.20 (6) provides that an electronic document satisfies a law
requiring retention of a document for evidentiary, audit, or like purposes, unless a law
enacted after UETA specifically prohibits the use of an electronic document for
retention purposes. Insofar as this provision attempts to force future legislatures to
express their intent in a particular way in order for their laws to have legal effect, this
provision is unenforceable. State ex rel. La Follette v. Stitt, 114 Wis.2d 358, 363—369
(1983). In addition, the quahfymg language “for evidentiary, audit, or like purposes”
appears to put this subsection in tension with proposed ss. 137.15 (3) and 137.20 (1)

and (4), which contain similar statements but do not include the qualifying language.

19. Proposed s. 137.20 (7) provides that the retention provisions of UETA do not
preclude a governmental unit of this state from specifying additional requirements for
any document subject to the jurisdiction of the governmental unit. This subsection
seems to contravene proposed s. 137.20 (1), (4), and (6), which provide that compliance
with the retention requirements in those subsections is sufficient in some cases. In
addition, it is unclear from the text whether this provision applies to governmental
documents or to nongovernmental documents subject to a governmental unit’s
jurisdiction. The comments suggest that the latter interpretation was intended, but

the authority of a particular governmental unit to exercise control over specific private
 documents may be unclear in some cases. Finally, it is unclear whether this subsection
is intended to grant rule-making authority or merely to reference existing
rule—making authority, if any.

20. Proposed s. 137.23 (2) provides that an electronic document is received when it
enters a recipient’s designated information processing system and is in a form capable
of being processed by that system, and proposed s. 137.15 (1) and (3) permit electronic
documents to be substituted for nonelectronic documents and require that they be
given the same legal effect. These provisions may have the result of altering laws
under which the date of receipt of a document filed with a governmental unit is the date
on which a hard copy is received or postmarked, so that electronic filing constitutes
receipt instead. The application of this subsection depends upon whether UETA’s
application to governmental units is limited to transactions and whether the
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requirement for mutual consent in proposed s. 137.13 (2) overrides proposed s. 137.15
(1) and (3), which do not mention mutual consent.

21. Proposed s. 137.23 (4) (a) provides that, generally, an electronic document is
deemed to be sent from the sender’s place of business and, if the sender does business
at more than one location, an electronic document is deemed to be sent from the
location that has “the closest relationship to the underlying transaction.” To the extent
that an electronic document may evidence a sale, with the seller receiving payment
electronically, a business could use proposed s. 137.23 (4) (a) to argue that a sale
occurred at a location where the business is not subject to an income tax or franchise
tax rather than at a location, such as this state, where the business is subject to such
taxes. If a court accepted that argument, the business would receive income from such
a sale but avoid paying any tax on that income. Although the comments to UETA seem
to indicate that the above scenario is not an.intended consequence of proposed s. 137.23
(4) (a), you should be aware that, under the proposed language of that paragraph, that
scenario is possible.

22. Proposed s. 137.23 (7) treats the issue of what law applies when an electronic
document is purportedly but not actually sent or received. Although the text of this
subsection refers to “the legal effect of the sending or receipt,” the provision actually
seems to address the legal effect of a failure to send or receive an electronic document.

23. Unlike the primary electronic commerce provisions of E-sign, proposed s. 137.24,
relating to transferable records (electronic versions of certain documents under the
Uniform Commercial Code), may be preempted by E—sign because it is more expansive
than current law under E—sign. However, because it is possible to comply with E-sign
and proposed s. 137.24, it is also possible that these provisions may be interpreted to
be consistent with one another, in which case proposed s. 137.24 would not be

preempted by current law under E-sign. If you would like more information on this ;

issue or would like to discuss the factors that a court may apply in analyzing this issue,
please feel free to call.

24. SECTIONS 17 to 19 of UETA are optional. SECTION 17, which directs
governmental units to determine whether and to what extent they will create and
retain electronic records and convert electronic records to written records, is deleted
because it largely reflects current law. See, for example, ss. 16.61 (5) (a) and 19.21 (4)
(c), stats. The coverage of these and other current statutes, while broad, is arguably
not quite as broad as UETA SECTION 17 because the operative term “state agency”
is more narrowly defined in s. 16.61, stats., and the operative term “local governmental
unit” is not defined in s. 19.21, stats. This draft, in contrast to current law but
consistently with the intent of UETA, incorporates a broad definition of “governmental
unit.” However, since the legislature has addressed this issue in this state, we decided
not to revisit the issue in this draft. ‘

25. SECTION 18, which directs governmental units to determine whether and to
what extent they will send and accept electronic records and electronic signatures, is
replaced by s. 137.05, stats., which is renumbered as proposed s. 137.25 (1) and
amended by this draft to better conform to the substance of SECTION 18.
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26. SECTION 19, which permits governmental units to encourage interoperability
 between jurisdictions, is retained as proposed s. 137.26 but is significantly clarified.
This draft also broadens the definition of “governmental unit” to employ Wisconsin
terminology and ensure that all Wisconsin governmental units are covered, Wthh
appears to be consistent with the drafters’ intent.

27. SECTION 22 of the original draft provides for the state to insert its desired
effective date. Under this draft, the act takes effect on the day after publication.

28. SECTION 3 (b) (4) of UETA allows states to insert exemptions for certain
transactions from the application of UETA. This draft does not insert any exemptions
under this SECTION of UETA. Under sec. 102 (a) (1) of E—sign, any exemption
enacted under this SECTION of UETA is preempted to the extent that the exemption
is inconsistent with E—sign. If you desire to insert any additional exemptions, please
let us know. However, you should be aware that, in most cases, it will likely be difficult
to predict whether an exemption is preempted by E—sign.

29. There are numerous provisions in current law that require that a notice, request,
statement, application, document, or other information (notice) be provided to a
governmental unit in writing or that the notice be sent or mailed, suggesting that it
be provided in written form. Under current law in s. 137.05, stats., and under this draft
in proposed s. 187.25, most of those notices may be provided in electronic form if the
governmental unit consents to receiving the notice in electronic form. Without an
examination of each of those notice provisions, it is not possible to determine whether
- any particular provision should be amended to specify that the notice may only be
furnished in written form and not in electronic form because, for example, electronic
notice was not intended or contemplated by the provision when it was enacted.
Because this issue arises under current law, because the application of UETA to each
of these provisions is not completely clear, and because it is impractical to examine each
of these provisions, the draft does not treat any of these provisions. Consequently,
under this draft, as under current law, most of the provisions in current law requiring
a notice to be given to a governmental unit in writing or to be sent or mailed to a
governmental unit, may be satisfied by furmshlng the notice in electronic form if the -
governmental unit consents to receive it in that form.

30. This bill raises two issues relating to ch. 180, stats., regarding corporations.
Chapter 180, stats., currently permits the use of electronic transmissions and
electronic notices. However, the definition of “electronic transmission” in s. 180.0103
(7m), stats., relies upon an understanding of the term “electronic” that may be different
from the meaning of “electronic” under UETA (proposed s. 137.11 (5)). You may want -
to harmonize s. 180.0103 (7m), stats., with the definition of “electronic” under UETA.

Second, s. 180.0141, stats., permits the use of an electronic notice under ch. 180, stats.,
but, unlike UETA, does not require the receiving party to consent to receive the notice
in an electronic format. It is unclear how this provision would work in conjunction with
UETA. The application of UETA may depend upon whether the receiving party
consents to receive the electronic notice. Under this interpretation, UETA would apply
if the electronic notice is sent with the consent of the receiving party but would not
apply if the electronic notice, consistent with s. 180.0141, stats., is sent
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notwithstanding the receiving party’s failure to consent. It may be difficult to
determine in a specific case whether a party has consented to receive the electronic
notice or has received the electronic notice as a result of the unilateral action of the
sender. If you would like to clarify the interaction of UETA and s. 180.0141, stats.,
please let us know.
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CAUCUS ASSEMBLY AMENDMENT
TO ASSEMBLY SUBSTITUTE AMENDMENT 1,
TO 2001 SENATE BILL 55

At the locations indicated, amend the substitute amendment as follows:
1. Page 53, line 10: after that line insert:
“SECTION 261. 16.61 (7) (d) of the statutes is created to read:

16.61 (7) (d) This subsection does not apply to public records governed by s.
137.20.

SECTION 262. 16.611 (2) (e) of the statutes is created to read:

~ 16.611 (2) (e) This subsection does not apply to public records governed by s.
137.20.

SEcTION 263. 16.612 (2) () of the statutes is created to read:
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16.612 (2) (¢) This subsection does not apply to documents or public records
governed by s. 137.20.”.

2. Page 940, line 10: after that line insert:
“SECTION 2829. Chapter 137 (title) of the statutes is amended to read:
CHAPTER 137
AUTHENTICATIONSV AND ELECTRONIC
TRANSACTIONS AND RECORDS
| SECTION 2830. Subchapter I (title) of chapter 187 [precedes 137.011 of the
statutes is amended to read: | o
CHAPTER 137
SUBCHAPTER I |
NOTARIES AND COMMISSIONERS
OF DEEDS; NONELECTRONIC

NOTARIZATION AND ACKNOWLEDGEMENT”,
- 3. Page 941, line 15: after that line insert:

“SECTION 2831. 137.01 (3) (a) of the statutes is amended to readf

137.01(8) (a) Every Except as authorized in s. 137.19, everv notary public shall
provide an engraved official seal which makes a distinct and legible impfessidn or
official rubber stamp which makes a distinct and legible imprint on paper. The
impression of the seal or the imprint of the rubber stamp shall state only the
following: “Notary Public,” “State of Wiscoﬁsin” and the name of the notary. But any
notarial seal in use on August 1, 1959, shall be considered in compliance.

SECTION 2832. 137.01 (4) (a) of the statutes is amended to read: |
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137.01 (4) (a) Every official act of a notary public shall be attested by the notary
public’s written signature or electronic Signature, as defined in s. 337.04(2) 137.11

SECTION 2833. 137.01 (4) (b) of the statutes is amended to read:

137.01 (4) (b) AH Except as authorized in s. 137.19, all certificates of
acknowledgments of deeds and other conveyances, or any written instfument
required or authorized by law to be acknowledged or sworn to before any notary
public, within this state, shall be attested by a clear impression of the official seal or
imprint of the rubber stamp of said officer, and in addition thereto shall be written
or stamped either the day, month and year when the commission of eaid notary public
will expire, or that such conlmission is permanent.”.

4. Page 942, line 9: after that line insert:
| “SECTION 2834. Subchapter II (title) of chapter 137 [precedes 137.04] of the
statutes is amended to read: |
CHAPTER 137
SUBCHAPTER II

- ELECTRONIC SIGNATURES
- TRANSACTIONS AND RECORDS;

ELECTRONIC NOTARIZATION
AND ACKNOWLEDGEMENT
SECTION 2835. 137.04 of the statutes is repealed. v
SECTION 2836. 137.05 (title) of the statutes is renumbered 137.25 (title) and

amended to read:
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137.25 (title) Submission of written deocuments records -to
goirernmental units.

SEcTION 2837. 137.05 of the sfatutes is renumbered 137.25 (1) and amended

to read:
137.25 (1) Unless otherwise prohibited provided by law, with the consent of a

g' overnmental unit, of this state that is to receive a record, any decument record that

is required by law to be submitted in writing to a that governmental unit and that

requires a written signature Ihay be submitted by-transforming the-doecumentinto

as an electronic format, but-only with the consent-of-the-governmental-unit-that

to—receive-the-document record, and if submitted as an electronic record may
incorporate an electronic signature. |
| SEcTION 2838. 137.06 of the statutes is repealed. |

SECTION 2839. 137.11 to 137.24 of the statutes are created to read:

137.11 Definitions. In this subchapter: |

(1) “Agreement” means the bargain of the parties in fact, as foﬁnd in théif
language or inferred from other circumstances and from rules, regulations, énd
procedures given the effect of agreements under laws otherwise applicable to a
particular transaction.

(2) “Automated transaction” means a transaction conducted or performed, in
whole or in part, by electronic means or by the use of electronic records, in which the
acts or records of one or both parties are not reviewed by an individual in the ordinary
course in forming a contract, performing under an existing contract, or fulfilling an

obligation required by the transaction.
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(3) “Computer program” means a set of statements or instructions to be used
directly or indirectly in an information processing system in order to bring about a
certain ‘result.

(4) “Contract” means the total legal obligation resulting from the parties’
agreement as affected by this subchapter and other applicable law.

(5) “Electronic” means relating to technology having electrical, digital,
magnetic, wireless, optical, electromagnetié, or similar capabilities. |

(6) “Electronic agent” means a computer program or an electronic or other
automated méans used independently to initiate an action or respond to electronic
records or performénces in whole or in part, without review or action by an
individual.

»

(7) “Electronic record” means a record that is created, generated, sent,
communicated, received, or stored by electronic means.

(8) “Electronic signature” means an electronic sound, symbol, or process
attached to or logically associated with a record and executed or adopted by a person
with the intent to sign the rebcord.

(9) “Governmental unit” means:

(a) An agenéy, department, board, commission, office, authority, institution, or
instrumentality of the federal government or of a state or of a politicé.l subdivision
of a state or special purpose district within a state, regardless of 'the branch or
branches of government in Which it is located. |

(b) A political subdivision of a state or special purpose district within a state.

(c) An association or society to which appropriations are made by law.




™ oo

gt

© o -1 o

10

11
12
13
14
15
16
17
| 18
19
20
21
22
23

24

2001 — 2002 Legislature ~6- STRRMRK/RO/ et

(d) Any body within one or moré of the entities specified in pars. (a) to (c) that
is created or authorized to be created by the constitution, by law, or by action of one
or more of the entities specified in pars. (a) to (c).

(e) Any combination of any of the entities specified in pars. (a) to (d).

(10) “Information” meane data, text, images, sounds, codes, computer
programs, software, databases, or the like.

- (11) “Information processing system” means an electronic system for creating,
generating, sending, receiving, storing, displaying, or processing information.

(12) “Record” means information that is inscribed on a tangible medium or that
is stored in an electronic or other medium and is retrievable in perceivable form.

(13) “Security procedure” means a procedure employed for the purpose of
verifying that an electronic signature, record, or performance is that of a specific
person or for detecting changes or errors in the information in an electronic record.
The term includes a procedure that requires the use of algorithms or other codes,
identifying words or numbers, encryption, callback, or other acknowledgment
procedures.

| (14) “State” means a state of the United States, the District of Columbia,_
Puerto Rico, the U.S. Virgin Islands, or any rerritory or insular possession subject -
to the jurisdiction of the United States. The term includes an Indian tribe or band,
or Alaskan native village, which is recognized by federal law or formally
acknowledged by a state. |

(15) “Transactiorl” means an actien or set of actions occurring between 2 or
more persons relatihg to the conduct of business, commercial, or governmental

affairs.
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137.12 Application. (1) Except as otherwise provided in sub. (2) and except
‘in ss. 137.25 and 137.26, this subchapter applies to electronic recdrds énd electronic
signatures relating to a transactlon

(2) Except as otherwise prov1ded in sub (3), thls subchapter does not apply to
‘a transaction to the extent it is governed by:

(a) Any law governing the execution of wills or the creatioh of testamentary
trusts; or

(b) Chapters 401 and 408 to 410, other than ss. 401.107 and 401.206.

(@) This subchépfer applies fo an electronic record or eléctronic signature
otherwise excluded from the application of this subchapter under sub. (2) to the
extent it is governed by a law other than those specified in sub. (2).

(4) A transaction subject to this subchapter is also subject to other applicable
substantive law.

(5) This subchapter applies fo the state of Wisconsin, unless otherwise
expressly provided. -

137.183 Use of electronic records and electronic signatures; variation
by agreement. (1) This subchapter does not require a record or signature to be
created, generated, sent, communicated, received, stored, or otherwise processed or
used by electronic means or in electronic form.

(2) This subchapter applies only to transactions between parties each of which

 has agreed to conduct transactions by electronic means. Whether the parties agree

to conduct a transaction by electronic means is determined from the context and

surrounding circumstances, including the parties’ conduct.
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(3) A party that agrees to conduct a transaction by electronic means may refuse
to conduct other transactions by electronic means. The right granted by this
subsection may not be waived by agreement.

(4) Except as otherwise provided in this subchapter, the effect of any provision
of this subchapter may‘be varied by agreement. Use of the words “unless otherwise
agreed,” or words of simﬂar import, in this subchapter shall net be interpreted to
preclude other provisions of this subchapter from being varied by agreement.

(5) Whether an electronic record or electronic signature has legal consequences
is determined by this subchapter and other applicable law.

137.14 Construction. This subchapter shall be construed and applied:

(1’) To facilitate electronic transactions consi.stent with other applicable law;

(2) To be consistent with reasonable practices concerning electronic
transactions and with the continued expansion of those practices; and

(3) To effectuate its general purpose to make uniform the law with respect to

‘the subject of this subchapter among states enacting laws substantially similar to

the Uniform Electronic Transactions Act as epproVed and recommended by the
National Conference of Commissioners on Uniform State Laws in 1999.

137.15 Legal recognition of electronic records, electronie signatures,
and electronic contracts. (1) A record or signature may not be denied legal effect
or enforceability solely because it is in electronic form.

(2) A contract may not be denied legel effect or enf'orceability solely because an
electronic record was used in its formation.

(3) If a law requires a record to be in writing, an electronic record satisfies that

requirement in that law.
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(4) If a law requires a signature, an electronic signature satisfies that
requirement in that law. |

137.16 Provision of information in Writing; presentation of records.
(1) If parties have agreed to conduct a transaction by electronic means and a law
requires a person to provide, send, or deliver information in'writing to another
pefson, a party may satisfy the requirement with respect to that transaction if the
information is provided, sent, or delivered, as the case may be, in an electronic record
capable of retention by the reci{pient' at the time of receipt. An elect'roﬁic record is not

capable of retention by the recipient if the sender or its information processing

B System inhibits the ability of the recipient to print or store the electronic record.

(2) If a law other than this subchapter requires a record to be posted or
displayed in a certain manner, to be sent, commtinicatéd, or transmitted by a
specified method, or to contain information that is formatted in a certain manner,
then:

(a) The record shall be posted or displayed in the manner specified in the other
law.

(b) Except as otherwise provided in sub. (4) (b), the record éhall be v'sent,
communicated, or transmitted by the method specified in the other law.

(c) The record shall contain the information formatted in the manner specified
in the other law. '

(8) If a sender inhibits the ability of a recipient to store or print an electronic‘
record, the electronic record is not enforceable against the recipient.

(4) The requirements of this section may not be varied by agreement, but:

(a) To the extent a law other than this subchapter requires informétion to bé

provided, sent, or delivered in writing but permits that requirement to be varied by
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agréement, the requirement under sub. (1) that the information be in the form of an
electronic record capable of retention may also be varied by agreement; and

® A requiremeht under a law other than this subchapter to send,
communicate, or transmit a record by 1lst—class or regular mail or with postage
prepaid may be varied by agreement to the extent permitted by the other law.

137.17 Attribution and effect of electronic records and _eiectronic
signatures. (1) An electronic record or electronic signature is attributable to a
person if the electronic record or electronic signature: was created by the act of the
person. The act of the person may be shown in any manner, including a showing of
the efﬁcacy of any secui'ity procedure applied to determine the person to which the
electronic record or electronic signature was attributable.

(2) The effect of an electronic record or electronic signature that is attributed
to a person under sub. (1) is determined from the | context and surrounding
circumstances at the time of its creation, execution, or adoption, including the
parties’ agreement, if any, and otherwise as provided by law.

187.18 Effect of change or error. (1) If a change or error in .an electronic
record occurs in a transmission between parties to a transaction, then:

(a) If the parties have agreed to use a security procedure to’detect changes or
errofs and one party has conformed to the procedure, but the other party has not, and
the nonconforming party would have detected the change or error had that party alSo
conformed, the conforming party may avoid the effect of the changed or erroneous -
electronic record.

(b) In an automated transaction involving an individual, the individual may
avoid the effect of an eleétronic record that resulted from an error made by the

individual in dealing with the electronic agent of another person if the electronic
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agent did not provide an opportunity for the prevention or correction of the error and,
at the time the individual learns of the error, the individual:

1. Promptly notifies the other person of the error and that the individual did

" not intend to be bound by the electronic record received by the other person;

2. Takes reasonable steps, including steps that conform to the other person’s
reasonable instructione, to return to the other person or, if instructed by the _oth_er
person, to 4destroy the consideration received, if any, as a result of the erroneous
electronic record; and

3. Hes net used or received any benefit or value from the consideration, if any,
received from the other person. |

.(2) If neither sub. (1) (a) nor (b) applies, the change or error has the effect
provided by other law, including the law of mistake, and the parties’ contract, if any.

| (8) Subsections (i) (b) and (2) may not be varied by agreement.

137.19 Notarization and acknowledgement. If a law requires a signature
or record to be notarized, acknowledged, verified, or made under oath, the
requirement is satisfied if the electronic signature of the person authorized to
administer the oath or to make the notarization, acknowledgment, or verification,
together with all other information required to be included by other applicable law,
is attached to or logically. associated with the signature or record.

137.20 Retention of electronic records; originals, (1) If a law requires
that a record be retained, the requirement is satisfied by retaining the information
set forth in the record as an electronic record which:

(a) Accurately reflects the information set forth in the record after it was first
generated in its final form as an electronic ‘record or otherwise; and

(b) Remains accessible for later reference.
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(2) A requirement to retain a record in accordance with sub. (1) does not apply
to any information the sole purpose of which is to enable the record to be sent,
communicated, or received.

(8) A person may comply with sub. (1) by using the services of another person
if the requirements of that subsection are satisfied.

(4) Except as provided in sub. (6), if a law requires a record to be presented or
retained in its original form, or provides consequences if the record is not presented
or retained in its original form, a person may comply with that law by using an
electronic record that is retained in accordance with sub. (1).

B5) If alaw requires retention of a check, that requirement is satisfied by
retention of an electronic record containing the information on the front and back of
the check in accordance with sub. (1).

(6) A record retained as an electronic record in accordance with sub. (1)
satisfies a law requiring a person to retain a record for evidentiary, audit, or like
purposes, unless a law enacted after the effective date of this subsection .... [revisor |
inserts datel, specifically prohibits the use of an electronic record for the specified
purpose.

(7) This section does not preclude a governmental unit of this state from
specifying additional requirements for the retention of any record subject to the
jurisdiction of that governmental unit.

137.21 Admissibility in evidence. In a proceeding, a record or signature
may not be excluded as evidence solely because it is in electronic form.

137.22 Automated tranSactions. In an automated transactidn:
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(1) A contract may be formed by the interaction of electronic agents of the
parties, even if no individual was aware of or reviewed the electronic agent’s actions
or fhe resulting terms and agreements. |

(2) A contract may be formed by the interactioh of an electrdnic agent and an

individual, acting on the individual’s own behalf or for another person, including by

- an interaction in which the individual performs actions that the individual is free to

refuse to perform and which the individual knows or has reason to know will cause
the electronic agent to complete the transaction or performance.

(8) The terms of a contract under sub. (1) or (2) are governed by the substantive
law applicable to the contract. |

137.23 Time and place of sending and receipt. (1) Unless otherwise
agreed between the sender and the recipient, an electronic record is sent when it:

| (a) Is addreséed properly or otherwise directed'properly to an information

processing system that the 'recipien.t has designatéd or uses for the purpose of
receiving electronic records or information of the type sent and from which the
recipient is able to retrieve the electronic record;

(b) Is in a form capable of being processed by that system; and

(c) Enters an information processing system outside the control of the sender
or of a person that sent the electronic record on behalf of the sender or enters a region
of the information processing system designated or used by the recipient which bis
under the control of the recipient.

(2) Unless otherwise agreed between a sender and the recipient, én electronic
record is recei\}ed when: |

(a) It enters an information processing system that the recipient has

designated or uses for the purpose of receiving electronic records or information of
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the type sent and from which the recipient is able to retrieve the electronic rebord;
and |

(b) It is in a form capable of being processed by that system.

(3) Subsection (2) applies even if the place where the information processing
system is located is different from the place where the electronic record is deemed
to be received under sub. (4).

(4) Unless otherwise expressly provided in the electronic record or agreed
between the sender and the recipient, an electronic record is deemed to be sent from
the sender’s place of business and to be received at the recipient’s place of business.
For purposes of this subsection: |

(a) If the sender or recipient has more than one place of business, the place of
business of that person is the place having the closest relationship to the underlying
transaction.

(b) If the sender or the recipient does not have a place of business, the place of
business is the sender’s or recipient’s residence, as the case may be.

(5) An electronic record is received under sub. (2) even if no individual is aware
of its receipt.

~ (6) Receipt of an electronic acknowledgment from an information processing
system described in sub. (2) establishes that a record was received but, by itself, does
not establish that the content sent corresponds to the content received.

(7) If a person is aware that an electronic record purportedly sent under sub.
(1), or purportedly received under sub. (2), was not actually sent or received, the legal
effect of the sending or receipt is determined by other applicable law. Except to the
extent permitted by the other law, the requirements of this subsection may not be

varied by agreement.
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137.24 Transferable records. '(1)‘ In this section, “transferable record”
means an electronic record that would be a note under ch. 403 or a fecord under ch.
1407 if the electronic record were in writing.

(lm) An electronic record qualifies as a transferable record under this section
only if the issuer of the electronic record expressly has agreed that the electronic
record is a transferable record.

(2) A person has control of a transferable record if a system employed for
‘evidencing the transfer of interests in the tfansferable reéord reliably establishes "
that persoh as the person to Whibh the transferable record was issued or transferred.

(3) A system satisfies the requirements of sub. (2), and a person is deemed to
have control of a trénsferable record, if the transferable record is créated, stored, and
assigned in such a manner that:

(a) A single authoritative copy of the transferable record exists which is unique, .
identifiable, and, except as otherwise provided in pars. (d) to (f), unalterable; |

(b) ’fhe authoritative copy identifies the person asserting control as the pérson
to which the transferable record was issued or, if the authoritative copy indicateé
that the transferable record has been transferfed, the person to Which the
transferable record was most recently transferred;

(¢c) The authoritative copy is communicéted to and maintained by the person
asserting control or its designated custodian;

(d) Copies or revisions that add or change an identified assignee of the
autiloritative copy can be made only with the consent of the person assertiﬁg control;

(e) Each copy of the authoritative copy and any copy of a copy is readily

identifiable as a copy that is not the authoritative copy; and
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(f) Any revision of the authoritative copy is readily identifiable as authorized
or uﬁauthorized.

(4) Except as otherwise agreed, a person having control of a transferable record
is the holder, as defined in s. 401.201 (20), of the transferable record and has the same
rights and defenses as a holder of an equivalent record or writing under chs. 401 to
411, including, if the applicable statutory requirements under s. 403.302 (1),
407.501, or 409.308 are satisfied, the rights and defenses of a holder in due course,
a holder to which a negotiable record of title has been duly negotiated, or a purchaser,
respectively. Delivery, possession, and endorsement are not required to obtain or
exercise any of the rights under this subsection.

(5) Except as otherwise agreed, an obligor under a transferable record has the
same rights and defenses as an equivalent obligor under equivalent records or
writings under chs. 401 to 411.

(6) If requested by a person against which enforcement is sought, the person
seeking to enforce the transferable record shall provide reasonable proof that the
person is in control of the transferable record. Proof may include access to the
authoritative copy of the transferable record and related business records sufficient
to review the terms of the transferable record and to establish the identity of the
person having control of the transferable record.

SECTION 2840. 137.25 (2) of the statutes is created to read:

137.25 (2) (a) The department of administration shall promulgate rules
concerning the use of electronic records and electronic signatures by governmental
units, which shall govern the use of electronic records or signatures by governmental

units, unless otherwise provided by law.
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(b) The department of administration and the secretary of state shall jointly
prornulgate rules eetablishing requirements that, unless otherwise provided by law,
a notary public must satisfy in order to use an electronic signature for any
attestation. The joint rules shall be numbered as rules of each agency in the
Wisconsin Administrative Code.

SECTION 2841. 137.26 of the statutes is created to read:

137.26 Interoperability. If a governmental unit of this state adopts
standards regarding its receipt of electronic records or electronic signatures under
s. 137.25, the governmental unit shall promote consistency and interoperability with
similar standards adopted by other governmental units of this state and other states
and the federal government and nongovernmental persons interacting with
governmental units of this state. Any standards so adopted may include alternative

‘provisions if warranted to meet particular applications.”.
. Page 1003, line 9: after that line insert:
“SEcTION 3028, 224.30 (2) of the statutes is repealed.”.

6. Page 1008, line 712: after that line insert:

“SECTION 3036. 228.01 of the statutes is amended to read:

228.01 .Recording of documents and public records by | mechanical
process authorized. Whenever.any_ officer of any county having a population of
500,000 or more is required or authorized by law to file, record, copy, recopy or replace
any document, court order, plat, paper, written instrument, writings, record or book
of record, on file or of record in his or her office, notvvithstanding any other provisions
in the statutes, the officer may do so by photostatic, photographic,

microphotographic, microfilm, optical imaging, electronic formatting or other
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mechanical process which produces a clear, accurate and permanent copy or
reproduction of the original document, court order, plat, paper, written instrument,
writings, record or book of record in accordance with the applicable standards
specified under ss. 16.61 (7) and 16.612. Any such officer may also reproduce by such
processes or transfer from optical disk or electronic storage any document, court
order, plat, paper, written instrument, writings, record or book of record which has
previously been filed, recorded, copied or recopied. Optical imaging or electronic
formatting of any document is subject to authorization undef s. 59.52 (14) (a).

SECTION 3037, 228.03 (2) of the statutes is amended to read:

228.03 (2) Any photographic reproduction of an original récord meeting the
applicable standards prescribed in s. 16.61 (7) or copy of a record generated from an
original record stored in optical disk or electronic format in compliance with the
applicabl ndards under ss. 16.61 and 16.612 shall be taken as and stand in lieu
of and have all of the effect of the original record and shall be admissible in evidence
in all courts and all other tribunals or agencies, administrative or otherwise, in all
cases where the original document is admissible. A transcript, exemplification or
certified copy of such a reproduction of an original record, or certified copy of a record
generated from an original record stored in optical disk or electronic format, for the
purposes specified in this subsection, is deemed to be a transcript, exemplification
or certified copy of the original. The custodian of a photographic reproduction shall.
place the reproduction or optical disk in conveniently accessible storage and shall
make provision for preserving, examining and using the reproduction of the record
or generating a copy of the record from optical disk or electronic storage. An enlarged
copy of a photographic reproduction of a record made in accordance with the

applicable standards specified in s. 16.61 (7) or an enlarged copy of a record
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generated from an original record stored in} thical disk or electronic format in
compl_iance with_tlm_appﬁcable_sﬂagdagdg;gd@ ss. 16.61 and 16.612 that is certified
by the custodian as.,'provided in s. 889.18 (2) has the same effect as an actual-size
copy."’.kv o |

7. Page 1214, line 15: after that line insert:

“SECTION 3862. 889.29 (1) of the statutes is amendeci to read:

889.29 (1) If any business, institution or member of a profession or calling in
thé regular course of business or activity has kept or recorded any membrandum,
writing, entry, print, répresentation or combination thereof, of any act, transaction,
occurrence or event, and in the regular course of business has éaused any or all of the

same to be recorded, copied or reproduced'by any photographic, photostatic, |

microfilm, microcard, miniature photographic, or other process which accurately

reproduces or forms a durable medium for so reproduping the original, or to be
recorded on an optical disk or in electronic format, the original may be destroyed in
the regular course of bﬁsiness, unless its preservation is required by law. Such
reproduction or optical disk record, when redu;:ed to comprehensible format and
when satisfactorily identified, is as admissible in evidence as the original itself in any
judicial or administrétiye proceeding whether the original is in existence or not and
an enlargement or facsimile of such reproduction of a record or an enlarged copy of
a record generated from an originél record stored in optical disk or electronic format
is likewise admissible in evidence if the original reproduction is in existence and
available for inspection under direction of court. The introduction of a reproduced
record, enlargement or facsimile, does not preclude admission of the original. This

subsection does not. ap ply to records governed by s. 137.20.”.
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8_. Page 1219 line 21: after that line insert:

“SECTION 3874, 910.01 (1) of the statutes is amended to read:

910.01 (1) WRITINGS AND RECORDINGS. “Writings” and “recordings” consist of
letters, words or numbers, or their equivalent, set down by handwriting, typewriting,
printing, photostating, photographing, magnetic impulse, mechanical or electronic
recording, or other form of data compilation or recording.

SECTION 3875. 910.02 of the statutes is amended to read:

910.02 Requirement of original. To prove the content of a writing, recording
or photograph, the original writing, recording or photograph is required, except as
otherwise provided in chs. 901 to 911, s, 137.21, or by other statute.

SECTION 3876. 910.03 of the statutes is amended to read:

910.03 Admissibility of duplicates. A duplicate is admissible to the same
extent as an original unless (1) a genuine question is raised as to the authenticity of
the original or (2) in the circumstances it would be unfair to admit the duplicate in
lieu of the original. This section does not apply to records of transactions governed
by s. 137.21.”.

9. Page 1288, line 11: after that line insert:

“(5) USE OF ELECTRONIC RECORDS AND ELECTRONIC SIGNATURES BY GOVERNMENTAL
UNITS. Using the procedure under section 227.24 of the statutes, the department of
administration may promulgate emergency rules under section 137.25 (2) of the
statutes, as created by this act, for the period before the effective date of permanent
rules initially promulgated under section 137.25 (2) of the statutes, as created by this
act, but not to exceed the period authorized under section 227.24 (1) (c) and (2) of the

statutes. Notwithstanding section 227.24 (1) (a), (2) (b), and (38) of the statutes, the
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department is not required to provide evidence that promulgating a rule under this
subsection as an emergency rule is necessary for the preservation of the public peace,
health, safety, or welfare and is not required to provide a finding of emergency for a
rule promulgated under this subsection.

(6) USE OF ELECTRONIC SIGNATURES BY NOTARIES PUBLIC. The secretary of state
and departmeﬁt of administration shall pro:rriulgate initial rules under section
137.25 (2) (b) of the statutes, as created by this act, to become‘ effective no later than
January 1, 2004.”. |

10. Page 1393, line 23: after that line insert:

“(2) ELECTRONIC RECORDS AND ELECTRONIC SIGNATURES. The treatment of sections
16.61 (7) (d), 16.611 (2) (e), 16.612 (2) (c), 137.01 (3) (2) and (4) (a) and (b), 137.04,
137.05 (title), 137.06, 137.11 to 137.24, 137.26, 224.30 (2), 228.01, 228.03 (2), 889.29
(1), 910.01 (1), 910.02, and 910.03, subchapters I (title) and II (title) of chapter 137,
and chapter 137 (title) of the statutes, the renumbering and amendment of section
137.05 of the statutes, and the creation of section 137.25 (2) of the statutes first apply
to electronic records or electronic signatures that are created, generated, sent,
communicated, received, or initially stored on the effective date of this subsection.”.

(END)



