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WISCONSIN LEGISLATIVE COUNCIL
STAFF MEMORANDUM

TO: REPRESENTATIVES JEFFREY PLALE AND SUZANNE JESKEWITZ AND MEMBERS
OF THE SPEAKER’S TASK FORCE ON ABANDONED BABIES

FROM: Anne Sappenfield, Senior Staff Attorney

3

RE: 1999 Assembly Bill 926, Relating to Relinquishing Custody of a Newborn Child

DATE: = September 19, 2000

This memorandum describes 1999 Assembly Bill 926, relating to relinquishing custody of a
newborn child. The bill was introduced on March 24, 2000 by Representatives Plale and Jeskewitz;
cosponsored by Senator Clausing. ‘ _ '

The bill creates provisions permitting a parent to relinquish custody of ‘a newborn to certain
persons anonymously and without risk of prosecution for abandoning a child.

Relinguishing Custody

" Under the bill, a law enforcement officer, an emergency medical technician (EMT) or a hospital
emergency room staff person must take a child who is 30 days old or younger (a “newborn”) into
custody if the parent relinquishes custody to him or her and expresses the intent not to return for the
newborn. The person taking custody must then take any action necessary to protect the health and safety
of the newborn and, within 24 hours, deliver the newborn to a juvenile court intake worker.!

Under the bill, a law enforcement officer, EMT or hospital emergency room staff person who
takes a newborn into custody must make all of the following available to the parent:

! A juvenile court intake worker determines whether to release a child or hold a child in custody, if certain grounds exist. For
example, a child may be held in custody if there is probable cause to believe that the child is within the jurisdiction of the
juvenile court and that the child’s parent is unavailable to provide care and supervision for the child and services to ensure the
child’s safety and well-being are not available or would be inadequate. If an intake worker decides to hold the child in

_ custody, a hearing must be held to determine whether to continue custody and a petition alleging the child is in need of

protection or services must be filed with the juvenile court.




1. Information relating to the means by which the parent may choose to be identified as the
child’s parent, provided that the parent’s parental rights have not yet been terminated. The
Department of Health and Family Services (DHFS) is required to promulgate rules that
prescribe how a parent may elect to be identified.

2. A set of written materials that describe the services that are available to assist parents and

- newborns. The set must include materials required by DHFS by rule. The bill provides that
the set must include materials that are directly relevant to circumstances that might cause a
parent to relinquish custody of a newborn and materials that provide information as to how a
parent may regain custody if the parent later decides to do so.

3. An affidavit by which the parent may voluntarily disclaim any parental rights to the child,
including the right to notice of termination of parental rights (TPR) proceedings. The
affidavit must be developed by DHFS by rule. It must advise the parent as to the effect of a

TPR order and must recite that the parent has been informed of and understands the effect of
such an order.

4. A form on which the parent may disclose family medical and genetic information. The form
must be developed by DHFS by rule and must clearly and unambiguously state all of the
following on each page of the form:

a. That the information requested is intended to facilitate the prov131on of medical care for
the newborn.

b. That the form may be completed in whole or in part or left completely blank.

c. That the decision whether to complete the form in whole or in part or to leave the form
completely blank is entirely voluntary on the part of the parent.

d. That the parent may not be held civilly or crnmnally liable for failing to complete the
form or any part of the form.

-The bill rspeciﬁes that the decision whether to accept any information or complete the form or
affidavit, as described above, is entirely voluntary on the part of the parent. No one may induce, coerce

or attempt to induce or coerce any parent into accepting information or materials or into completing the
affidavit or form.

Right to Remain Anonymous

A parent who relinquishes custody of a newborn and any person who assists the parent in
rehnqulshmg the newborn have the right to remain anonymous under the bill. If the parent or other
person exercises this right, it may not affect the manner in which a law enforcement officer, EMT or
hospital room staff person performs the duties required under the bill. Further, no one may induce,
coerce or attempt to induce or coerce a parent or other person to reveal his or her identity if the person
wishes to remain anonymous. :

A parent who relinquishes custody, as provided for under the bill, and any person who assists the
parent may leave the presence of the law enforcement officer, EMT or hospital emergency room staff
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person who took custody of the newborn at any time, and no one may follow or pursue the parent or
person assisting the parent.

- In addition, no officer, employee or agent of the state or of a political subdivision of this state

may attempt to locate or ascertain the identity of a parent who relinquishes custody of a newborn or any
person who assists the parent.

Immunity from Liability

Under the bill, a parent who relinquishes custody of his or her newborn and any person who
assists the parent are immune from civil or criminal liability for any good faith act or omission in -
connection with that relinquishment. This includes immunity for exercising the right to remain
anonymous, the right to leave at any time and the right not to accept any information or written materials
and not to complete any affidavit or form.

In addition, any law enforcement officer, EMT or hospital emergency room staff person who
takes a newborn into custody is immune from any civil or criminal liability for any good faith act or
omission occurring within the scope of the duties created by the bill.

The bill speéiﬁes that in any civil or criminal proceeding, the good faith of the person is
presumed. Such a presumption may be overcome only by clear and convincing evidence.

Records

Any records relating to the relinquishment of a newborn are confidential and may not be
disclosed except to the following persons:

‘1. The birth parent of the newborn, if the birth parent has waived the right to remain
anonymous, or the adoptive parent of the newborn, if the newborn is adopted.

2. Appropriate staff of DHFS, a county department of human or social services or a licensed
child welfare agency that is providing services to the newborn.

3. Juvenile court intake and dispositional staff.
4. An attending physician for purposes of diagnosis and treatment of the newborn.

5. The newborn’s foster parent, treatment foster parent or other person having physical custody
of the newborn. : :

6. A juvenile court conducting proceedings relating to the newborn under the Children’s Code,
the county corporation counsel, district attorney or agency legal counsel representing the
interests  of the public in those proceedings or the guardian ad litem representing the
interests of the newborn in those proceedings.

7. A tribal court, or other adjudicativc body authorized by an American Indian tribe or band to
perform child welfare functions, that is exercising jurisdiction over proceedings relating to
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the newborn, an attorney representing the interests of the tribe or band or an attorney
representing the interests of the newborn in those proceedings.

' Child in Need of Protection or Services and TPR Grounds

The bill creates a ground under which the juvenile court has jurisdiction over a newborn whose
custody has been relinquished as a child in need of protection or services.> In addition, the bill creates a
ground for involuntary TPR under which the court must find that the parent relinquished custody of the
child when the child was 30 days old or younger.’

Effective Date

The bill first applies to a newborn whose custody is relinquished on the effective date of the act.

2 If a child is found to be in need of protection or services, the juvenile court may impose certain dispositions including
placing the child in a foster home and transferring legal custody to the county department of human or social services, a
licensed child welfare agency or, in Milwaukee County, DHFS. ‘

® The juvenile court must terminate the parental rights of a child’s parents before the child may be adopted. - Involuntary
termination of these rights may only be granted if one of several specified grounds is met and the court finds that the
termination is in the best interests of the child.




TO: Speaker’s Task Force on Abandoned Babies

FROM: -  Task Force Chairs

Representative Suzanne Jeskewitz and Representative Jeff Plale
RE: First Task Force Meeting
DATE: September 19, 2000

The first meeting of the task force on abandoned babies will be held on Tuesday,
September 26™ at 2:00 PM in Room 225 NW in the State Capitol. This meeting is an

- introductory meeting for task force members. We will be discussing the legislation and
the direction of the Task Force. Public testimony will not be accepted at this time.

Task Force on Abandoned Babies
September 26, 2000, 2:00 PM
Room 225 NW, State Capitol
AGENDA
I. = Introductions
-Suzanne Jeskewitz

-Jeff Plale

II.  Review of past legislation (LRB 4772/1)
-Memo from Anne Sappenfield, Legislative Council Attorney

I  Role of the Task Force

IV. What’s Next?
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Malaise, Gordon

From: Jeskewitz, Suzanne

Sent: Wednesday, September 20, 2000 3:56 PM

To: Anne Sappenfield; Erin Bilot; Gordon Malaise; Helen Healy; Jeff Plale; Lisa Purtell-Boyce;
Nancy Korom; Sue Armacost; Sue Jeskewitz; Susie Schoof; Vince Biskupic

Cc: Jensen, Scott

Subiject: Speaker's Task Force on Abandoned Babies

Attached are documents relating to the first meeting of the Task Force on Abandoned Babies. The first attachment is a

meeting notice and an agenda. The second is a copy of the legislation from the past session and the third is a memo from
‘Anne Sappentfield, of the Legislative Council, describing the bill.

We do not believe that everyone is aware of who all of the members of the task force are. Task force members, appointed
by Assembly Speaker Scott Jensen, are:

Sue Armacost, Wisconsin Right to Life
Vince Biskupic, Outagamie County District Attorney
Helen Healey, Dane County Safe Place for Newborns

Nancy Korom, Children’s Hospital of Wisconsin (Vice President of Patient Care Services)
Lisa Purtell-Boyce, Planned Parenthood Advocates of Wisconsin

Task Force Leaders are State Representatives Suzanrie Jeskewitz and Jeff Plale. The Task Force will be staffed by Anne
Sappenfield of the Legislative Council. '

Hard copies of this will not be sent unless requested. If you have trouble opening any of tﬁe attachments or would like a
hard copy, please call Rep. Jeskewitz's Office at (608) 266-3796.

We look forward to seeing you on Tuesday.

Representatives Jeskewitz and Plale

Abandoned Babies 99-4772/1 Abandoned Babies
Task Force Me... Memo, AS, 9.2...




Malaise, Gordon

From: Malaise, Gordon :

Sent: Tuesday, October 10, 2000 4:09 PM

To: Schooff, Susie

Subject: RE: Speaker's Abandoned Babies Task Force
Susie:

I am working on the Abandoned Babies draft as we speak. Now, just to make sure that we are on the same page, the
redraft will involve the following changes:

1. Shorten from 30 days to 72 hours the maximum age of a baby who can be taken into cUstody under the draft.
2. Specify unequivocally that a parent who relinquishes a baby under the draft cannot be prosecuted for abandonment.

3. Delete all the language about all the information and-other materials that under the previous draft had to be provided to
the parent. Instead leave it to the individual hospitals and programs to develop their own materials.

‘4. In general, stick to the main ideas that a parent shall have anonimity and immunity from prosecution.
In addiiton to doing the redraft, | have also taken it upon myself to review the enactments and proposals from the other

states that have enacted or introduced abandoned baby legislation to see how they are handling some of the issues that
we have discussed. | will share my findings with you in a drafter's note to the redraft. ' :

Gordon
————— Original Message-----
From: Schooff, Susie
Sent: Tuesday, October 10, 2000 3:49 PM
To: Malaise, Gordon
Subject: Speaker's Abandoned Babies Task Force
Gordon,

Hello there! | just wanted to send you a quick email regarding the Speaker’s Task Force on Abandoned Babies. Can
you make the necessary language changes that were discussed at the first meeting?

As soon as you have the draft changes 1 will forward the bill to the members.

Please contact my office, or Representative Jeskewitz's office with any questions. Thanks for your help and also
thank you for attending the meeting. Jeff was really pleased with both you and Anne Sapenfield and we were

commenting on what a great job people from the Legislative Reference Bureau and Legislative Council do for the state
of Wisconsin.

Susie Schooff
Office of Representative Jeff Plale
(608)266-0610




State of Wisconsin

LEGISLATIVE REFERENCE BUREAU
100 NORTH HAMILTON STREET

P. O. BOX 2037
STy e MADISON, WI 63701-2037 getEon ez
REFERENCE SECTION: (608) 266-0341
REFERENCE FAX: (608) 266-5648
October 11, 2000
To: Representatives Jeskewitz and Plale
From: Gordon M. Malaise, Senior Legislative Attorney

Subject: Abandoned Babies Legislation of Other States

Introduction

I have reviewed the abandoned babies legislation enacted or proposed in other states to give you
a sense of how the other states that have enacted or proposed such legislation have addressed some of
the issues that the Task Force must address. This memorandum will summarize how those states
have addressed those issues.

Discussion

L Age of the child. The most common maximum age limits under which a newborn child may
be taken into custody are 72 hours and 30 days. The maximum age of a child who may be taken into
custody vanes as follows:

A Seventy—two hours. Alabama, Colorado, Florida, Michigan, Minnesota, and Ohio.
B. Five days. New York.

C. One week. Georgia. -

D. Fifteen days. North Caroiina and Pennsylvania.

E. Thirty days. Connecticut, Kentucky, Louisiana, Missouri, New J ersey, South Carolina, .
Texas, and West Virginia. .

F. Forty-five days. Kansas.
G. Twelve months. Illinois.
H. Twenty—four months. Oklahoma.

In addition, some states provide a little wiggle room regarding the age of the child. Those states
are Florida (reasonably believes, approximately), Minnesota (to a reasonable degree of medical
certainty), and South Carolina (as reasonably determined by the hospital).




- II. Who may relinquish a child. Most states permit only a parent to relinquish custody of his or
her child. A few states permit a person authorized by a parent to do so as well. A few other states
permit anyone to relinquish a child. The persons who may relinquish a child are as follows:

A. Parent only. Alabama, Colorado, Georgia, Illinois, Kentucky, Michigan, Missouri,
North Carolina, Ohio, Oklahoma, Texas, and West Virginia.

B. Parent or person authorized by parent. Connecticut (parent’s lawful agent), Kansas
(person with lawful custody), Minnesota (person who has mother’s approval), New J ersey (person
arranged by parent), and Pennsylvania (person with physical custody).

C. Anyone. Florida, Louisiana, and South Carbiina.

1I1. Who may accept a child. The most common option for who may accept a child is a medical
facility, which some states narrowly defined to mean only a hospital with an emergency room, other
states define as any hospital, and other states define as any medical or health care facility, which
presumably would include outpatient clinics. Other common options include fire fighters,
emergency medical technicians, and law. enforcement officers. It appears that a common
denominator is that the person must have some medical or, at least, first aid training, presumably due
to the fact that a mother in that predicament most likely has not received any prenatal care, therefore
the child might be in rough shape. The persons or places that may accept a child are as follows:

A. Medical or health care facilities.

1. Hospital with emergency room. Alabama (expressly excludes private offices
and clinics unless they voluntarily accept a child), Connecticut, Florida, Kentucky, and New J ersey.

2.. Any hospital. Colorado, Georgia (expressly excludes private offices), Illinois,
Louisiana, Michigan, Minnesota, North Carolina, and Ohio.

3. Any medical or health care facility. Kansas, Missouri, Oklahoma, South
Carolina (expressly includes outpatient facilities), and West Virginia.

B. Fire fighter. Colorado, Florida, Kansas, Louisiana, and Michigan

C. Emergency medical technician. Florida, Kentucky, North Carolina, Ohio,
Pennsylvania, and Texas.

D. Law enforcement officer. Kentucky, Louisiana, Michigan, New Jersey, North Carolina,
-and Ohio.

E. Local health department. Georgia, Kansas, Louisiana, and North Carolina.
F. Social services department. North Carolina. |

G. Social worker, therapist. Oklahoma.

H. Pregnancy crisis facility. Louisiana.

IV. Where or to whom child may be relinquished. Certain states specify that a child must be
relinquished ar the hospital, fire station, or police station. Other states specify that the
relinquishment may be fo the hospital, law enforcement officer, emergency medical technician, or




other person, thereby implying that the relinquishment may occur anywhere. No state surveyed
specifies that the parent may call the public safety emergency system (9-1-1) and have the
emergency medical technicians come out and get the child. On the issue of where or to whom a child
may be relinquished, the states fall as follows:

A. At the hospital, etc. Colorado, Florida, Illinois, Kansas, Louisiana, Michigan,
Minnesota, New Jersey, North Carolina, South Carolina, and West Virginia.

B. To the hospital, etc. Alabama, Connecticut, Kentucky, Georgia, Missouri, North

Carolina, (to law enforcement officer anywhere, to others at the hospital or fire station only), Ohio,
Oklahoma, Pennsylvania, and Texas.

V. Whether a child may have been harmed. On the important and difficult issue of whethera
parent may relinquish a child who has been harmed and still enjoy anonymity and immunity from
prosecution, the states appear to be almost equally divided. Some states are silent on the issue of
harm, thereby implying that a parent may relinquish a child in a harmed condition and still enjoy
anonymity and immunity. Other states specify that if the child has been abused or harmed, the parent
does not enjoy anonymity or immunity. On the harm issue, the states fall as follows:

A. Child may have been harmed. Alabama, Colorado, Connecticuf, Illinois, Kentucky,
Louisiana, Oklahoma, Pennsylvania, Texas, and West Virginia.

B. Child must be unharmed. Florida, Georgia, Kansas, Michigan, Minnesota, Missouri,
New Jersey, Ohio, and South Carohna

C. Mltlgatlon. North Carolina takes a middle ground approach For misdemeanor child
abuse, the parent enjoys immunity. For felony child abuse, however, the parent may be prosecuted,
but the fact that the parent relinquished the child is a mitigating factor in sentencing.

VI. Immunity of person accepting child. Most states provide that a person taking a child into
custody is immune from liability arising out of taking the child into custody and providing care for
the child in good faith. Other states provide for limited immunity. Other states are silent on that
issue. On the issue of immunity, the states fall as follows:

A. Complete immunity if good faith. Alabama, Colorado, Georgia, Ilhnms Kansas,
Minnesota, Missouri, New Jersey, Ohio, and South Carolina.

B. Limited immunity. Florida (not for negligence), Louisiana, (not for willful or wanton

misconduct or gross negligence), North Carolina (not for gross negligence or wanton or intentional
wrongdoing). ;

C. No immunity. Connecucut Kentucky, Michigan, New York, Oklahoma, Pennsylvania,
Texas, and West Virginia.

VIL Mandatory or permissive. The majority of states require a hospital or other person
specified in their legislation to take into custody a child who has been relinquished. A few states
permit, but do not require, such a person to take a child into custody. Instead, those states merely

provide for immunity for a parent who relinquishes his or her child. On the mandatory/permissive
issue, the states fall as follows:

A. Mandatory. Alabama, Colorado, Connecticut, Florida, Kansas, Kentucky, Minnesota,
Missouri, New Jersey, North Carolina, Ohio, South Carolina, Texas, and West Virginia.




B. Permlsswe Georgia, Illinois, Louisiana, Michigan, New York, Oklahoma, and
Pennsylvania. '

VIII. Anonymity of parent. Some states provide for an absolute right of the parent to remain
anonymous. Other states permit the parent to remain anonymous unless the child has been abused.
Surprisingly, many states do not specify that the parent enjoys the right to remain anonymous. On the
issue of anonymity, the states fall as follows:

A. Absolute right. Connecticut, Kentucky, North Carolina, and West Virginia.

B. Conditional right. Florida and Ohio do not permit the parent to remain anonymous if the
child has been abused or neglected. In Minnesota, New Jersey, and South Carolina the legislation
applies only if the child is unharmed. In addition, in South Carolina the parent must identify the
child’s other parent and a person other than a parent must identify the parents.

C. Noright. Alabama, Colorado, Georgia, Illinois, Kansas, Louisiana, Michigan, Missouri,
New York, Oklahoma, Pennsylvania, and Texas.

IX. Medical history. On the issue of trying to obtain the medical history of the mother and child,
the majority of states are silent, neither requiring nor prohibiting the hospital to inquire about that
information. Other states permit the hospital to request that information, but specify that the parent is
not required to provide the information. A couple of states require the hospital to attempt to acquire
that information. On the issue of obtaining the medical history of the child and mother,the states fall
as follows:

-

A. Neither required nor prohibited to inquire. Alabama, Colorado, Florida, Georgia,
Kansas, Louisiana, Michigan, Mlssouri, New York, Oklahoma, Pennsylvania, Texas, and West
Virginia.

B. Permitted to i inquire. Connecticut, Kentucky, Mihnesota, New Jersey, North Carolina,
and Ohio.

C. Rei;uired to inquire. Illinois and South Carolina. Illinois has a little wrinkle that is not

found elsewhere. In Illinois, the parent’s immunity from prosecution is conditioned on providing the
medical information,

X. Information to parents. The majority of states are silent on the issue of providing
information to parents who relinquish their newborns. A few states require certain information, such
as the services that are available to assist a parent with a newborn and information on how to reunite
with the newborn, to be provided to the parent. Other states require a media campaign to be
conducted to make the public aware of the safe haven option. On the issue of providing information
to the parent or to the public, the states fall as follows:

A. No information required. Alabama Colorado, Ilinois, Kansas, Louisiana, Michigan,
Missouri, New York, Oklahoma, Pennsylvania, Texas, and West Virginia.

B. Must offer information to parent. Connecticut, Kentucky, Minnesota, and Ohio.

C. Media campaign required. Florida, New Jersey, North Carolina, and South Carolina.




Conclusion

Thope that this outline is helpful to you. If you have any questions, especially questions about
the content of the abandoned babies legislation of any particular state, please do not hesitate to
contact me at the phone number or e—mail address listed below.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail:. gordon.malaise @legis.state.wi.us.
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CT to amend 48.355 (2d) (c),48.38 (4) (a), 48.38 (5) (¢) 7.,48.42(2) (a), 48.422
AN A (2)(a), 48.420"

(a), 48.425 (2), 48.977 (2) (f), 938.355 (2d) (c), 938.38 (4) (a) and 938.38 (5) |-
" (c) 7.; and fo create 48.13 (2m), 48.195, 48.355 (2d) (b) 5., 48.41 (2) (), 48.415 |

1m) and 938.355 (2d) (b) 5. of the statutes®

elating to: relinquishing custodj

of a newborn child and granting rule-making authority.-

Analysis by the Legislative Reference Bureau
Under current law, a child may be taken into custody under various
circumstances, including circumstances under which a law enforcement officer
believes on reasonable grounds that the child is in immediate danger from his or her
surroundings and removal from those surroundings is necessary. If the child is not
returned to his or her parents, the person taking the child into custody must deliver
the child to the intake worker of the court assigned to exercise jurisdiction under the

v/ _children’s code (juvenile court). The intake worker must then determine whether to

Telease the child or hold the child in custody. The intake worker may determine to
hold the child in custody if certain grounds exist for holding the child in custody, for
example, there is probable cause to believe that the child is within the jurisdiction
of the juvenile court and that the child’s parent is unavailable to provide care and
supervision for the child and services to ensure the child’s safety and well-being are
not available or would be inadequate. If the intake worker determines to hold the
child in custody, a hearing must be held to determine whether the child shll
continue to be held in custody, and a petition alleging that the child is in need of
protection or services must be filed with the juvenile court.
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Ifthe child is found to be in need of protection or services, the juvenile court may
impose certain dispositions to maintain and protect the well-being of the child,
including placing the child in a foster home and transferring legal custody of the child
to the county department of human services or sodial services, a licensed child

are agency)or, in Milwaukee County, the depaitment of health and family
o services (INHRS). " If the child is placed outside of the child’s home, the agency
primarily responsible for providing services for the child, subject to certain
exceptions, must make reasonable efforts to make it polsible for the child to return
safely to his or her home and may, at the same time as the agency is making those
efforts, make reasonable efforts to place the child for adoption, with a guardian or
in some other alternative permanent placement. Beforle a child may be adopted,
however, the juvenile court must terminate the parental rights of the child’s parents.
A termination of parental rights (TPR) may be ordered gither with the voluntary
consent of the child’s parents or involuntarily. For the juvenile court to order an
involuntary TPR, certain grounds must be proven, among them, abandonment.

-~ 55 : S-2-Parentora 0 Who ° Safe01d_Or younger newbo
fhild) to-relinquish custody of the newborn child to a law enforcement, officer, a
emergency medical tethnician or a hospital emergency room-staff member rathes

J[ha&m-akmadeﬂ'theebﬂd Underthe bill, if a parent6fa newborn child relinquishes
pustody of the newborn child to a lawerfofcement officer, an emergency medical ,
lechnician or a hospital emergeneyToom staff member and expresses-theiritent ook @ 1
'to return for the child, thetaw enforcement officer, emergency medical technician or| ‘=
hospital emergenty room staff member must take-the-newbdrnchild-intocustady _@
ct the health and safety of ewborn child&nd, N

Ver € &YW DOEH

the n

take any action necessary to prote
within 24 hours after takinethe

A parent who relinquishgs his or lér newborn child under the bill and any
person who assists the parent |n thatfelinquishment have the right to leave at any
time and to remain anonymoys, no person may follow or pursue the parent or
person assisting the parent orfinduce or coerce a parent or person assisting a parent
who wishes to remain anonymous into revealing his or her identity. The bill also
prohibits any officer, employejjor agent of the state or a political subdivision of the
state from attempting to locate or ascertain the identity of a parent who relinquishes
custody of his or her newborn child under the bill or any person who assists the
parent in that relinquishment. In addition, the bill provides for the confidentiality,
subject to certain exceptions, of all records relating to the relinquishment of a
newborn child under the bill.
. he-p PegIIres 3 w—ento 30
or a hospital emergentyxgom staff member who takes a :
to make available to the pafentaho relinquishes custodyefthe child information
relating to the means by which the parent may-urfil the granting of a TPR order,
choose to be identified as the child’s pare d arset of written materials prescribed
serVices that are available t6 assist parents and newborn

clude information as to how a parent may-regain custody of a

elirreraistied unde = b theparent later decidestoda50.

Cf
aw-enioreement. olfice
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Jlaw-enforcement officer, emergency medical techniCiam ur hospital emergencyroomyy ~ ¢ <
staff member must also make available to the parent an affidavit by which the paren 5 < % 3
may voluntarily disclaim any parentalTights that he or she may have to the newborn) 3 s X
child and a form on which the parent may distlese+he medical and genetic history| 'g p %
of the newborn child. The decisionwhether to accept~that information or those f( g 1y
written materials, whethier to complete that affidavit or whetherto complete, in | g 7
.\whole or in part; that form, however, is entirely voluntary on the part ofthe parent. g M &
Under the bill, no person may induce or coerce a parent into accepti é ? .
\nformation or those materials or-inte-campleting that affidavit or form ' {
- The bill grants a parent who relinquishes custody of his or her newborn child| 3 g ¢ ¥
under the bill and any person who assists a parent in that relinquishment, immunity >
from any civil or criminal liability for any good faith act or omission in connection f & 1,9 .
@ with that relinquishment, including immunity for exercising the right to remain [§ (Y % 3
anonymousthe right to leave at any time or-the Tight-net-to-accept-any-irformation ¢ 3\’ g 3
rwrttennratesialsrandnettocomplete any = davit-erform made-availabletothe|”’ -
D ) Similarly, the bill grants a law enforcement officer, an emergency medjcai ? N " 2
" techniclanyor a hospital emergency room staff member immunity from any civil or ? < €
~ criminal hability for any good faith act or omission occurring within the scope of his| 2 5 2
or her duties under the bil} , - R 3 f !
Finally, the bill permitsajuvenile court to exercisei =5t 2
~Feoervipes jurisdictiopGver a newborn child who has been relinquished under the| 7 2
billjand to grant Gu)involuntary TPR over a newborn child on the grounds that ¢ ¢ £
custody of the newbdrn child has been relinquished under the bill. ‘8 “
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For further infarmation see the state and local fiscal estimate, which will be
printed as an appendix to this bill. ' -

St

- The people of the state of Wisconsin, represénted in senate and assembly, do
- enact as follows: :

SECTION 1. 48.13 (2m) of the statutes is created to read:

v’
48.13 (2m) Whose parent has relinquished custody of the child unders. 48.195
&

SECTION '2. 48.195 of the statutes is created to read: :

TAKING CHILD INTO

» achild o zs-80-daye\’

old or younger may be taken into custody under circumstances in which a parent of

48.195 Taking a newborn child into custody. (

custopy. In addition to being taken into custody under s.

the child relinquishes custody of the child t w enforcement officer, W emergency

W Mv\. Neww en€occenmg X 3&\&()
‘L\'Mrcbevw o "Né\gaﬁ_ \fso\'\m\z_\c\w‘, S~ '&’\Oé‘?\\/&
Qv""\@(g"@\"\CN/ roow 5¢¥a Weve e \'ecu,ahw\s\\/
Voelwewe s Yo e AD hsyrs
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medical techniciar\ or ah/ospital emergency room staff member intent no-

taking the Chlld into custody, deliver the child to the intake worker under s. 48.20.
2) MOMW AND CONFIDENTIALITY. (a) A parent who relinquishes custody of

a child under sub. (1) and any person who assists the parent in that relinquishment

hospital emergency room staff member performs his or her duties under this section.

No person may induce or coerce or attempt to induce or coerce a parent or person
assistiﬁg a parent who Wishes to remain anonymous into revealing his or her
identity.

(b) A parent who relinquishes custody of a child under sub. (1) and any person
who assists the parent in that relinquishment may leave the presence of the léw
enforcement officer, emergency medical technici@

for hospital emergency room staff

member who took custody of the child at any time, and no person may follow or

pursue the parent or person assistin the parent. -
¢ W\F)m\, ee,
(c) No officer, or agen is state or of a political subdivision of this

state may attempt to locate or ascertain the identity of a parent who relinquishes

custody of a child under sub. (1) or any person who assists the parent in that

relinquishment.
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(d) All records relating to the relinquiéhment of a child under sub. (1) are
confidential and may not be disclosed, except'_to the following persons:
1. The birth parent of the child, if the birth parent has-waived his or her right -

under gghu{Z\(a) to remain anonymous, or the adoptive parent of the child, if the

child is later adopted. O

2
2. Appropriate staff of the department, county departmenlior licensed child
welfare agency that is providing services to the child.
3. A person authqrized to provide or providing intake or dispositional services
A% v
under s.48.067, 48.069or 48.10.
- 4. An attending physician for purposes of diagnosis and treatment of the child. -
5. The child’s foster parent, treatment foster .pare%or other person having
physical custody of the child.
v’

6. A court conducting prdceedings under s. 48.21, proceeamgs relating to a
petition under s. 48.13 (2m) or 48.4) or dispositional proceedings under subch. V'".ﬁ)r
VIII relating to the child, the county corporation counsel, district attorneyjor agency
legal counsel represenﬁng the interests of the public in those proceeding{or the
guérdia-n ad litem representing the interests of the child in those proceedings.

7. Atribal court, or other adjudicative body authorized by an American Indian
tﬁbe or band to perform child welfare functions, that is exercising jurisdiction over

proceedings relating to the child, an attorney representing the interests of the

American Indian tribe or band in those proceedingg{or an attorney representing the

interests of the child in those proceedings.
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i) 1. or written méterials made available under par. (a) 2., to cdraplete the affidavit

' alvallabl der par. (a) 4. is ent1rely voluntary on the part of the parent. Np person

| ). The rules shall include rules prescribing ST SNAC IO WiNG, .
Bl

- undersub. (1) may, until the granting of an order terminating parental rights, choose
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the parent #ho

relinguishes custody of the child all of the foilowing: /f"/
1. Iaformation relating to the means specified in sub. (4) (a) by whig /;:he parent
ay, until the granting of an order terminating parental rigly s, choose to be
if entiﬁed as the chiid’s parent.
2. The set of writtenpaterials specified in sub. (4) (bythat describe the services

fhat are available to assist parents and newborn children.

3. The affidavit specified in Syb. (4) (c) b¥ which the parent may voluntarily

isclaim any parental rights that he or shgsfiay have to the child, including the right

ct

b notice of proceedings under subch. ¥TII.

4, The form specified in sub. (4) (d) on which the parent may disclose the

=

nedical and genetic information specified in s. 48.425.(1) (am).

(b) The decision whether to accept any information tvade available under par.

~~

=

nade availabte under par. (a) 3. or to complete, in whole or in part, she form made

-mpay fnduce or coerce or attempt to induce or coerce any parent into acceptin

-------- ----n-uwﬁm_ﬁlu‘ﬁlmxuaananlu.an Natailid

ULES. The department shall promulgate rules to implement this section.
In pl;:omulgatmg those rules, the department shall consider the different

circumstances under which a parent might relinquish custody of a child under sub.

means by which a parent who relinquishes custody of his or her child

to be identified as the child’s parent.

- ' _/
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(b) A set of written materials that describé the services that are available tg -
assist payents and newborn children. The materials shall include materials thaf are
directly relégant to circumstances that might cause a parent to relinquisl{ custody
of a child under\sub. (1) and materials that provide information as to Jfow a parent
ﬁlay regain custod}of a child relinquished under sub. (1) if the parént later decides
to do so.
(c) An affidavit by which a parent who relinquishes custddy of a child under sub.
(1) may voluntarily disclaim\any rights that the parent may have to the child. The
afﬁdavit%shall advise the paren as to the effect of #n order terminating parental -
rights and shall recite that the payent has beer/informed of and understands the
effect of such an order and that the pa ent voluntarily disclaims any rights that the
parent may have to the child, includiny/the right to notice of proceedings under
subch. VIII.
(d) A form on which a parentAvho relinquighes custody of a child under sub. (1)
may voluntarily disclose the mgedical and genetic Jpformation specified in s. 48.425
(1) (am). The form prescrjbped under this paragraph hall be identical to the form
provided by the depért pent under s. 48.425 (1) (am), except that the form prescribed
| under this paragraph shall clearly and unambiguously state\yn each page of the form
all of the followjdg:
1. Thyt the information réquested is intended to facilitate\the provision of
medical, are for the child.
. That the form may be completed in whole or inApart or left complétely blank.
3. That the decision whether to complete the form in v&hole or in part or¥p leave

he form completely blank is entirely voluntary on the part of the parent.
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) Z % o
1 : arent ma ivi criminally liab i1 ‘f% .
) Y 3
: . : v 1
2 2 2 : I
B &3 3
@) IMMUNITY FROM LIABILITY. (a) Any parent who relinquishes custody of his ? §’ e
(’
4 or her child under sub. (1) and any person who assists the parent in that 3; g £
_ o
5 relinquishment are immune from any civil or criminal liability for any good faith act 7 }
A 5
6 or omission in connection with that relinquishment. The immunity granted under § k
o]
7 this paragraph des immunity for exercising the right to remain anonymous g é(
_. 4 ol
D undersub.(2) (@ vthe right to leave at any time under sub. (2) (b) dkglhéxisht/gt— . )
. : A r £
9 t any i ion o e ials lete i $ 3
: vy =
10 m\mﬁ R
[
11 (b) Any law enforcement officer, emergency medical techniciany or hospital 7
&+
12 emergency room staff member who takes a child into custody under sub. (1) is Y
[#]
13 immune from any civil or criminal liability for any good faith act or omission

14 occurring within the scope of kigpsdyeyduties under this section.
(c) In any civil or criminal proceeding, the good faith of a person specified in par.
(a) or (b) is presumed. This presumption may be overcome only by clear and

convincing evidence.

l/ ‘ .
SECTION 3. 48.355 (2d) (b) 5. of the statutes is created to read:
19 48.355 (2d) (b) 5. That the parent has been found under s. 48.13 (2m) gedirder

20  —efaw-efapyotherstate orafederallawthat tscomparabletos 48773 (8w to have
21 relinquishecfcustody of the child under s. 48.195 (1) erwnderaTawof-any otherstate
22+ erafederallaw thatis-esmparableta s«28.195-@) when the child was 30haxd ]

23 or younger.

24 A SECTION 4, 48.355 (2d) (c) of the statutes is amended to read:
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48.355 (2d) (¢) If the court makes a finding specified in par. (b) '1., 2,3. 0, 4./\
or 5., the court shall hold é hearing within 30 days after the date of that finding to
determineA the permanency plan for the child. If a hearing is held under this
.paragréph, the agency responsible for preparing the permanency plan shall file the

| permanency plan with the court not less than 5 days béfore the date of the hearing.

SECTION 5. 48.38 (4) (a) of the statutes is amended to read:

48.38 (4) (a) The services offered and any service provided in an effort to

- prevent holding or placing the child outside of his or her home, while assuring that
the health and safety of the child are the paramount concerns, and to make it possible
for the child to return safely home, except that the permanency plan need not include

a description of those services offered or provided with respect to a parent of the child

if any of the circumstances specified in.s. 48.355 (2d) (b) 1., 2., 3. ex, 4.for 5. apply to
that parent. |

SECTION 6. 48.38 (5) (¢) 7. of the statutes is amended to read:

48.38 (5) (c) 7. Whether reasonable efforts were made by the agency to make
it possible for the child to feturn safely to his or her home, except that the court or
panel need not determine whether those reasonablef efforts were made with respect
toa pa@dt of the child if any of the circumstances specified in s. 48.355 (2d) (b) 1.,

2., 3. ex, 4\or 5. apply to that parent.
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1
2
3 SECTION 8. 48.415 (1m) of the statutes is created to read:
4 48.415 (1m) RELINQUIS}MENT. Relinquishment, which shall be established by
5 proving that a court of competent jurisdiction has found under s. 48.13 (2m) pdet

aw othe a 11 i arablete-s. 48. that the
parent has relinquished custody of the child under's. 48.195 (1) g’ﬁ-ﬁ@zﬂa—m&ﬁayg/b

Gthorstateosaféderal taw that is comparabieto s, 48-196.(Lywhen the child was 30

10 - ON 948422 .u-"-.'-:-e.e ead:
48.42 (2) (a) The parent orparemts<af the child, unless the child’s parent has

aived_the richt fo.nokiceunde S—44 o) or-te): '1

'SECTION 10. 48.422 1) (a) of the statutes is amended to Yead:

14 48.422 (9) (a) If a petitio\for termination of the rights of a birth parent, ad

15 Peﬁed under s. 48.432 (1) (am),Ng filed by a pérson other than an agency

16 enumei'ated under s. 48.069 (1) or (2) or ifthe coyrf -'waives the report required under

17 [s. 48.425, the court shall order any parenp/Whose rights may be terminated to file

18  |with the court the information specified under s\¢8.425 (1) (am), unless the parent

19 has chosen under s. 48.195 (3) (b information.

920 SECTION 11. 48.425 (2) of the statutes is amendedNo read:

48.425 (2) The coutt may waive the report required\under this section if

consent is given under & 48.41, but shall order the birth parent or Parents to provide

the department with the information specified under sub. (1) (am), unless the parent

'SECTION 12. 48.977 (2) (®) of the statutes is amended to read:
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48.977 (2) (f) That the agency primarily responsible for providing services to
the child under a court order has made reasonable efforts to make it possible for the
child to return to hié or her home, while assuring that the child’s health and safety
are the paramoﬁnt coﬁcems, but that reunification of the child with the child’s
parent or parents is unlikely or contrary to the best interests of the child and that
further reunification efforts are unlikely to be made or are contrary to the best
interests of the child, except that the court need not find that the agency has made

those reasonable efforts with respect to a parent of the child if any of the @

i

circumstances specified in s. 48.355 (2d) (b) 1., 2., 3. ex, 4.’Qr 9. apply to that parent.

a laW of any other state or a federal law that is comparable to s. 48,43 (2m) to have
relinquished custody of the juven-ile under s. 48.195 (1) or undey’a law of any other
state or a federal law fhat is comparable to s. 48.195 (1) whén the juvenile was 30
days old or younger. |
SECTION 14. 938.355 (2d) (c) of the statutes is en“ded' to read:

938.355 (2d) (c) Ifthe court 'mgkes a finding’specified in par. (b) 1., 2., 3., ez 4.
or 5., the court shall hold a hearing W1t111n ?O ays after the date of that finding to
determine the permanency plan for the j vc\aﬁile.r If a hearing is held under this
paragraph, the agency responsible for greparing thé \pe;_'\manency plan shall file the
permanency plan with the court not/less than 5 days bef(;;é‘tly\e date of the hearing.

\\
SECTIQN 15. 938.38 (4) (a) #f the statutes is amended to re};‘d:

that the health and safgty of the j
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it pessibleforthe juveniietoretwrn-safely home, except that the permanency plan:

need not include a desexiption of those services offered or provided with respect 46’

<]

parent of the juvenile if any of$he circumstances specified in s. 938.355 /‘d)-’(b) 1,

d., 3. ex, 4. or 5. apply to that parent.

SECTION 16. 938.38 (5) (c) 7. of the statubes is_armended to read:

© 938.38 (5) (c) 7. Whether reasonable effrts weremade by the agency to make

i o

L possible for the juvenile to retufn safely to his or her honys, except that the court

o

r panel need not determine whether those reasonable efforts“were made with

espect to a parent of the juvenile if any of the circum

SECTION 17. Initial applicability.

(1) RELINQUISHMENT OF NEWBORN CHILD. This act first applies to a child whose
custo‘dy is relinquished, as describedv.in section 48.195 (1) of the statutes, as created
by this act,.on the effective date of this subsection.

(END)
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SECTION 1. 48.42 (2m) of the statutes is renumbered 48.42 (2m) (a) and

amended to read:

48.42 (2m) (a) Parent as a result of sexual assault. Except as provided in this
subseetion paragraph, notice is not required to be given to a person who Vmay be the

father of a child concelved as a result of a sexual assault in violation of s. 940. 225 @),

(2) or (3) 948.02 (1) or (2) or 948.025 if a physician attests to his or her belief that a
sexual assault as speciﬁed in this-subseetion paragraph has occurred or if the person
who may be the father of the child has been convicted of sexual assault as specified

in this subseetion paragraph for conduct which may have led to the child’s

~ conception. A person who under this subsection paragraph is not given notice does

not have standing to appear and contest a petition for the termination of his parental
rights. This subseetion paragraph doeS not apply to a perso;l who may be the father
of a child conceived as a result of a sexual assault in violation of s.v 948.02 (1) or (2)
~ if that person was under 18 years of age at the time of the sexual assault.
- SECTION 2. 48.42 (2m) (b) of the statutes is created to read:

48.42 (2m) (b) Parent who relinquished child. Except as provided in this
_paragraph, notice is not required to be given to a parent who has relinquished
custody of his or her child under s. 48.195 (1) and who has exercised his or her right

to remain anonymous under s. 48.195 (2) (a). A person who under this paragraph is

not given notice does not have standing to .appear'and. contest a petition for the

termination of his or her parental rights. This paragraph does not apply to a parent
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who, prior to the granting of an order terminating parental rights, chooses to be
identified as the child’s parent.

(END OF INSERT
SERT 12-10

'SECTION 3. 48.981 (2) of the statutes is amended to read:

48.981 (2) PERSONS REQUIRED TO REPORT. A physician, coroner, medical
examiner, nurse, dentist, chiropractor, optometrist, acupuncturist, other medical or
mental health professional, social worker, marriage and family therapist,
professional counselor, public assistance worker, including a financial and
employinent planner, as defined in s. 49.141 (1) (d), school teacher, administrator or
counselor, mediator under s. 767.11, child care worker in a day care center or child
caring institution, day care p_I"ovideI_', alcohol or other drug abuse counselor, member
of the treatment staff employed by or working under contract with a county
department under s. 46.23, 51.42\; or 51.437, physical therapist, occupational -
therapist, dietitian, speech—langua;g.e pathologist, audiolog‘ist,’ emergency medical
technician, first respondezJ' or police or law enforcement officer having reasonable
cause to suspect that a chil-(_i— seen in the course of professional duties has been abused
or neglected or having reason to believe that a child seen in the course of professional

duties has been threatened with abuse or neglect and that abuse or neglect of the

child will occur shall, except as provided under sub- subs. (2m) and {% ), report as

provided in sub. (3). A court-appointed special advocate having reasonable cause to
suspect that a child seen in the course of the court—-appointed special advocate’s
activities under s. 48.236 (3) has been abused or neglected or having reason to believe

that a child seen in the course of those activities has been threatened with abuse and
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neglect and that abuse or neglect of the child will occur shall, except as provided in
sub. (2m), report as provided in sub. (3). Any other person, including an attorney,
having feason to suspect that a child has been abused or neglected or reason to
believe that a child has been threatened Witifl abuse or neglect and that abuseror
neglect of the child will occur may make such a report. Any person, including an
attornéy having reason to suspect that an unborn child has been abused or reason
to believe that an unborn child is at substantial risk of abuse ﬁay report as provided
in sub. (3). No person making a report under this subsection may be discharged from
employment f'or so doing.

NOTE: NOTE: Sub. (2) is shown as affected by two acts of the 1999 legislature and»derged by the revisor under s. 13.93 (2) (<).NOTE:

History: Sup. Ct. Order, 59 Wis. 2d R1, R3 (1973); 1977 c. 355; 1977 c. 447 5. 210; 1979 c. 300; 1983 a. 172, 190, 299, 538; 1985 a. 29 ss. 917 to 930m, 3200 (56); 1985
a. 176, 234; 1987 a. 27, 186, 209; 1987 a. 332 5. 64; 1987 a. 334, 355, 399, 403; 1989 a. 31, 41, 102, 316, 359; 1991 a. 160, 263; 1993 a. 16, 105, 218, 227, 230, 246, 272, 318,
395, 443, 446, 491; 1995 a. 275, 289, 369, 456; 1997 a. 27, 114, 292, 293; 1999 a. 9, 20, 32, 56, 84, 149, 192; 5. 13.93 @) (.

SECTION 4. 48.981 (2m) (title) of the statutes is amended to read:

48.981 (2m) (title) EXCEPTION TO REPORTING REQUIREMENT. CONFIDENTIAL HEALTH
CARE SERVICES.

History: Sup. Ct. Order, 59 Wis. 2d R1, R3 (1973); 1977 t. 355, 1977 c. 447 5. 210; 1979 ¢. 300; 1983 a. 172, 190, 299, 538; 1985 a. 29 ss. 917 t0 930m, 3200 (56); 1985
a. 176, 234; 1987 a. 27, 186, 209; 1987 a. 332 5. 64; 1987 a. 334, 355, 399, 403; 1989 a. 31, 41, 102,316, 359; 1991 a. 160, 263;.1993 a, 16, 105, 218, 227, 230, 246, 272, 318,
395, 443, 446, 491; 1995 a. 275, 289, 369, 456; 1997 a. 27, 114, 292, 293; 1999 a. 9, 20, 32, 56, 84, 149, 192; 5. 13.93 (2) (¢).

SECTION 5. 48.981 (2r) of the statutes is created to read:
48.981 (2r) EXCEPTION TO REPORTING REQUIREMENT; RELINQUISHMENT OF NEWBORN
CHILD. A law enforcement officer, emergency medical technician, or hospital
| emergency room staff member is not required to report any suspected abuse or
neglect of a child taken into custody under s. 48.195 (1).

(END OF INSERT)

(INSERT A)

This bill permits a child whom a law enforcement officer, emergency medical
technician, or hospital emergency roops staff member reasonably believes to be 72
hours old or younger (newborn child)3o be taken into custody under circumstances
in which a parent of the newborn child relinquishes custody of the newborn child to

- the law enforcement officer, emergency medical technician, or hospital emergency
room staff member and does not express an intent to return for the newborn child.




~ A law enforcement ofﬁcer emergency medical technician, or hospital emergency

room staff member that takes a newborn child into custody must take any action
necessary to protect the health and safety of the newborn child and ,within 24 hours
after taking the newborn child into custody, deliver the newborn child to the intake
worker.

(END OF INSERT)




DRAFTER’S NOTE LRB-0609/1dn
FROM THE GMM?{/

LEGISLATIVE RE UREAU

Representatives Jeskewitz and Plale:
This redraft makes all of the following changes to the original draft:

1. Shortens from 30 days to 72 hours the maximum age of a newborn child who can
be taken into custody under the draft. Note that the draft also provides a little wiggle
room for the person taking the child into custody by describing the child as “a child

whom the law enforcement officer .\~ reasonably believes to be 72 hours old or younger.”

2. Specifies unequivocally that a parent who relinquishes his or her newborn child is
immune from prosecution for child abandonment or neglecting a child for any act or
omission in connection with that relinquishment.

3. Deletes all of the language from the previous draft about providing information and
materials to the parent, thereby leaving it up to the individual hospitals and local safe<
“Thaven programs to develop their own information and materials.

4. Adds language to clarify that notice of the TPR proceeding is not required to be given
to a parent who has exercised the right to remain anonymous under the draft.

5. Adds language to clarify that a person taking into custody a newborn child who may
have been abused or neglected is not required to report under the child abuse reporting
law. Because the draft does not contain the requirement that the child be unharmed,
a person taking the child into custody is caught in a dilemma between the duty to -
respect the parent’s right to remain anonymous and the duty to report under the child
abuse reporting law unless the person is exempted from reporting under that law.

If you have any questions about any of these changés or about the draft in general,
please do not hesitate to contact me at the phone number or e~mail address listed -
below.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.state.wi.us




DRAFTER’S NOTE LRB-0609/1dn
FROM THE GMM:kmg:pg
LEGISLATIVE REFERENCE BUREAU.

October 13, 2000

Representatives Jeskewitz and Plale:
This redraft makes all of the following changes to the original draft:

1. Shortens from 30 days to 72 hours the maximum age of a newborn child who can
be taken into custody under the draft. Note that the draft also provides a little wiggle
room for the person taking the child into custody by describing the child as “a child
whom the law enforcement officer . . . reasonably believes to be 72 hours old or younger.”

2. Specifies unequivocally that a parent who relinquishes his or her newborn child is
immune from prosecution for child abandonment or neglecting a child for any act or
omission in connection with that relinquishment.

3. Deletes all of the language from the previous draft about providing information and
materials to the parent, thereby leaving it up to the individual hospitals and local
safe—haven programs to develop their own information and materials.

4. Adds language to clarify that notice of the TPR proceeding is not required to be giveh
to a parent who has exercised the right to remain anonymous under the draft.

5. Adds language to clarify that a person taking into custody a newborn child who may
have been abused or neglected is not required to report under the child abuse reporting
law. Because the draft does not contain the requirement that the child be unharmed,
a person taking the child into custody is caught in a dilemma between the duty to
respect the parent’s right to remain anonymous and the duty to report under the child
abuse reporting law unless the person is exempted from reporting under that law.

If you have any questions about any of these changes or about the draft in general,
please do not hesitate to contact me at the phone number or e-mail address listed
below. -

Gordon M. Malaise :
Senior Legislative Attorney
- Phone: (608) 266—9738
E-mail: gordon:malaise@legis.state.wi.us
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State of Wisconsin
Department of Health and Family Services

Tommy G. Thompson, Governor
Joe Leean, Secretary

To: Representative Suzanne Jeskewitz

" From: Russ Pederson, Legislative Liaison

Re: Speaker’s Task Force on Abandoned Babies
Date: November 28, 2000

The Department appreciates the opportunity to provide a response to the Task Force inquiry
pertaining to the Maternal and Child Health (MCH) resource and referral telephone hotline. In
addition to comments on the hotline, we would like to re-state important issues previously raised
in correspondence to the Task Force Co-Chairs. The Department would welcome the opportunity
to meet with the Task Force or Co-Chairs to discuss the concerns noted below.

The MCH Hotline provides information-on the following programs: Family Plamiing,

- HealthCheck, Prenatal Care, Prenatal Care Coordination, Well Child Care, Children with Special

Health Care Needs and the Women, Infants and Children Supplemental Nutrition Program
(WIC). Operationally, several distinct State program toll-free numbers, including the Birth to
Three, Women’s Health Program and Well Woman, are forwarded to a single incoming telephone
line and answered by a primary contractor. Currently, Lutheran Hospital in La Crosse is the
contractor. The Hotline is staffed 24-hours a days, seven days a week. The current contractor
also provides First Call for Help resource for approximately 17 counties in Wisconsin with
separate funding. Currently, the Hotline is neither staffed nor funded, however, to provide callers
with ad hoc legal guidance relating to termination of parental rights, or to operate as a statewide
health crisis line.

While this legislation primarily addresses issues relating to legal custody and termination of
parental rights, the MCH Hotline does provide information and resources that may be helpful to
women seeking information about adoption, nutrition, and other infant and prenatal services. It
should be noted, individuals who may choose to abandon a young child are likely suffering

- psychological duress and are perhaps least likely to avail themselves to existing resources.

The MCH Hotline has also been designated as the "Service Hotline of Women, Children and
Families" under Act 309, and, as such, is required kfy to provide women and families with
information and alternatives to abortion.

In the questions to the Task Force re-stated below, the Department has described some scenarios
that are possible — and likely in certain circumstances — if this legislation becomes law. ‘

1. Howisthe pérson to whom the baby is given to know if the person relinquishing the child is
the child’s parent?

For example, what if the baby has been kidnapped or taken out of spite and. is then

relinquished under this legislation? What if the mother of a teen who Just gave birth took the
baby to the hospital against her daughter’s wishes and walked away without identification?

1




2. If the parent does not complete the medical and other necessary forms, it may not be known
Sanes whether the child is Native American, a fact that creates a variety of problems under the
gewh =W Indian Child Welfare Act. Under the Indian Child Welfare Act, the State must notify a Tribe
K% ‘(&WS within 24 hours if they have taken custody of one of their children. If the Tribe does not
\) Yvew, assume custody of the child, the State is required to place the child according to Tribal
Ao affiliation first and then among other Tribes. Thus, there are many potential areas where
Aan® Wisconsin could be in violation of the Act if we are unaware of the child’s race or ethnicity.

3. There will also be no medic‘al history on the child, placing the child at risk for health
e complications when treating the child for illnesses and when placing the child in foster care
or for adoption.

\»9&") 4. If a child is relinquished-and placed in foster care, what are the timelines under which the
0_\,?\“5 parent who relinquished custody or the child’s birth father (who may know nothing of the

(PR relinquishment — or even the birth) can attempt to “reclaim” the child. A parent could

e relinquish the child without the biological father being aware. There must be an attempt to

locate the father in order to Terminate Parental Rights (TPR) under Chapter 48.

0 -5. What if a termination of parental rights is completed based on the voluntary relinquishment
n and then the child’s birth father, upon learning of the matter, seeks to enforce his own -
parental rights. :

For example, if a father does not learn of the relinquishment until the child has already been
placed in a foster or adoptive home, what rights, if any will the father have to “claim” his
child and what sort of disruption will this cause for the child and the adoptive family?

g Chen R 6. What if the child is relinquished and is not in good health due to neglect and subsequently
bl == hnay dies. :

soarch bor P“'eﬂ* For example, if a parent attempts to injure the child with the intent to Jfatally harm and then

] £ abuee e Mﬁhif decides to relinquish, who will be held responsible for the death of the child if the parent
remains anonymous? Many symptoms of abuse and neglect may not be readily apparent,
including babies exposed to alcohol or crack cocaine or those who are DPhysically injured.

RY% i 7. What if the parent who relinquishes the child, at the time of relinquishmept, is intoxicated,
4 Q\Q under the influence of other drugs or is otherwise incapacitated to the point that the decision
N X 3 “Q\gk'*& is not voluntarily and knowingly made? '

For example, a parent in such a situation as to voluntarily relinquish a baby may also be

{ PR - subject to the duress of a bayfriend, a parent or other person or may be suffering from post-
partum depression. Research has shown that post-partum depression occurs within 2-4 days
of delivery, the exact time allotted for a parent to give up their child under this draft.

\ .
¢ P\“\:‘ 8. How will the determination be made that the baby is 72 hours old or younger? Is there
ek ﬁ $ . training for those who are allowed to accept a baby, to assist them in determining the age of
b 4‘#@ the baby at the time of relinquishment. - S
1> : '
¥ o gf 9. Current research of other states' abandonment programs (e.g. South Carolina’s program has
AN . not been utilized in the first months of the program) indicates that women are not utilizing




such programs. Low numbers of abandonment, and the difficulty — and cost — of conducting
outreach to women are important considerations. ‘

Again, thank you for considering these issues. Please let me know if the Department can
provide any additional information to you or the Task Force.

Cc: Representative Jeff Plale
" Anne Sappenfield, Legislative Council




WISCONSIN LEGISLATIVE COUNCIL
STAFF MEMORANDUM

TO: REPRESENTATIVES SUZANNE JESKEWITZ AND JEFFREY PLALE
FROM:  Anne Sappenfield, Senior Staff Attorney

RE: Issues Raised Relating to Abandoned Babies Legislation.

DATE:  November 28, 2000

This memorandum discusses issues relating to LRB-0609/1 (the “bill draft”), relating to
relinquishing custody of a newborn child that have been raised at the meetings of the Speaker’s
- Task Force on Abandoned Babies. The memorandum also sets forth options to address the

issues raised, 1f apphcable : '

A. ISS UES RAISED AT PUBLIC HEARINGS.

1. Issue: Provide levels of immunity from prosecution for a parent who relinquishes custody
of a newborn based qun the severity of an offense with which the parent is charged.

This issue is based upon prov1s1ons of a bill in North Carolina relatmg to relinquishing
custody. of newborns. Under ‘the North Carolina bill, a parent may not be prosecuted for
misdemeanor child abuse of a newborn if the parent relinquished custody of the newborn as
provided under of the bill. Further, for felony child abuse, the fact that a parent relinquished
custody of his or her newborn would have been a mitigating factor in sentencing the parent.

e The Bill Draft

The bill draft provides that a parent who relinquishes custody of his or her newborn is
immune from any civil or criminal liability for any good faith act or omission in connection with
the relinquishment. The bill draft specifies that this includes immunity - from : criminal
prosecutlon for child abandonment or child neglect

. Dlscusswn

Because the immunity provision in the bill draft is applicable only to acts or omissions in
- connection with the relinquishment of thc newborn, it appears that it would rarely, if ever;
provide immunity from prosecution for child abuse. Further, if it appeared a parent who
relinquished custody of his or her newborn had abused the newborn, the district attorney would
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have the discretion to consider the fact that the parent took the child to a safe place in
determining whether to charge the parent. In addition, a court could consider that fact in
sentencing the parent without a modification to current law. Finally, Wisconsin does not have a
crime of misdemeanor child abuse, so there is no clear way to accomplish what the North
Carolina b111 proposes.

One issue, however, is that it will be very-difficult to prosecute an individual for abusing -

a relinquished newborn if the parent does not disclose his or her 1dent1ty when relinquishing the
baby.

e Options

Under the bill draft, no officer, employer or agent of the state or of a political subdivision
of the state may attempt to locate or ascertain the identity of a parent who relinquishes custody of

a newborn or a person who assists in the relinquishment. You may wish to include an exceptlon

to this prov1s10n if the baby is determined to have been abused.

2. Issue: A parent should be offered some minimal information when relinquishing custody

of a newborn.

Several individuals have stated that they believe the bill draft should require a person
who accepts custody of ‘a newborn to offer the parent relinquishing custody with spe01fied
information. It has been suggested that such information could include a list of medical concerns
following child birth and telephone numbers for various communlty organizations that could
provide services such as medical care, family planning and mental health care.

e The Bill Draft

‘The bill draft does not address offering information to a parent upon relinquishing
custody of a newborn. Whether information is offered or not is determined by the individual
accepting the. newborn.

e  Discussion and Opftions

Although you have determined that the state should not create materials to be offered to
every parent who relinquishes custody of a newborn, it may be appropriate to specify to a certain
degree what information is offered to ensure that it is accurate and appropriate. Qne option is to
requlre a person accepting custody of a newborn to offer the telephone number of the county
health department. Also, the bill draft could require the person to offer the 24-hour toll-free
number maintained by the Department of Health and Family Services (DHFES) to provide
information on maternal and child health issues. \

B. ISSUES RAISED BY THE DHFS

Susan Dreyfus, Administrator, Division of Children and Family Services, DHFS, raised
several issues in a letter to Representative Jeskewitz, dated September 25, 2000. This section of
the memorandum discusses those issues.
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1. Issue How is the person to whom the baby is given fo know i the erson relinguishing the
child is the chzld ’s parent? '

& Bill Draft

The bill draft permits a law enforcement officer, emergency medical technician (EMT) or
hospital room emergency staff person to take a newborn into custody if the parent of the
newborn relinquishes custody to one of these people and does not express an intent to return for
the newborn. - Because this provision is permissive and because it permits taking custody only
from the parent, a law enforcement officer, EMT or emergency room staff person who doubts
that the person with the newbom is the newborn s parent is not required to accept custody of the

newborn.

o Options

. One option to address thls concern would be to specify ‘in the legislation that a person
accepting custody of a newborn who is suspicious that the person relinquishing custody is not the
newborn’s parent may inquire as to-the identity of the person and may follow the person. Under
the bill draft, a parent who relinquishes custody has the r1ght to remain anonymous and may not
be followed or pursued.

2. Issue: I :the- _drent JOes.not complete the medical and other necessary i
known whether the child is Native American, a fact that creates a variety of problems under
the Federal Indian Child Welfare Act. There will also be no medical history on the child.

-The Federal Indian Child Welfare Act ICWA) provides that the tribal court for the tr1be
or band of which a child may be a member has jurisdiction in child welfare cases involving an
Indian child. In addition, the standard of proof is higher in involuntary termination of parental
rights (TPR) proceedmgs 1nvolv1ng Indian children.

e Bill Draft

The bill draft permits a parent relinquishing custody of a newborn to remain anonymous
and does not require the parent to provide information to the person accepling custody of the
newborn. Therefore, if a parent exercises the right to remain anonymous, it will be impossible to

know whether a newborn is an Indian child if the parent does not disclose thlS fact and the
child’s medical history will not be known.

. Discussion

ICWA provides that in any state court proceeding for foster care placement of or TPR to
an Indian child, the court must generally transfer such proceeding to the jurisdiction of the tribe.
However, ICWA also provides an involuntary proceeding in a state court where the court knows
or_has reason to know that an Indian child is involved, the party seeking the foster care

placement TPR must notify the parent or Indian custodian and the tribe of pending proceedmgs
and of their right to mterventlon




%‘ Although it is unfortunate that a baby who is an Indian child may be relinquished without
anyone knowing he or she is an Indian child, it appears that the court may proceed in placing and
terminating the parental rights to the child without violating ICWA.

. 3. Issue: If a child is relmgulshed and placed in foster care, what are the timelines under

which the parent who relinquished custody of the child or the child’s birth father can attempt
to “reclaim?” the child.

e Bill Draft

The bill draft specifies that DHFS must promulgate rules that prescnbe a'means by which
a parent who relinquishes custody of his or her newborn may, until the granting of a TPR order,
choose to be identified as the child’s parent. In addition, a parent who is not involved in the
relinquishment must also have his or her parental rights terminated before the child may be
adopted, so that parent would be able to exercise parental rights until they are terrmnated

Under current law, a parent who.did not contest a petition for involuntary TPR and whose
rights were terminated may file a motion with the court for relief from the judgment. Such a
motion must be based on one of the following grounds:

a. Mistake, inadvertence, surprise-or excusable neglect.

b. Newly discovered evidence which entitles the parent to a new trial (i.e., material
evidence that has come to the parent’s notice after trial, despite diligence in
seekmg it, that would probably change the result of the trial).

c. Fraud, misrepresentation or other misconduct of an adverse party.
d. The judgment is Void. '

e. " A prior judgment on whrch the judgment is based has been reversed or otherwise
vacated :

A motion for relief must be filed within 30 days after the entry of the TPR judgment
.unless the parent files a notice of his or her intent to file an appeal within 30 days after the entry

of the TPR judgment, in which case the motion must be filed within 30 days of receiving the trial
transcript.

In addition, a parent may appeal a TPR judgment by failing a notlce of appeal within 30
days of the TPR judgment.

4. Issue: What if a TPR is completed based on the voluntary relinquishment and then the
child’s birth father, upon learning of the matter, seeks:to enforce hts own narental n_ghts 2

e Bill Draft

-Under the bill draft, relmqu1shment of a newborn is-a ground for mvoluntary TPR -

Therefore it will not be an expedlted procedure In addition, even if the mother were to identify ==
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herself and voluntarily terrninaté her parental rights to the child, éan unknown or alleged father’s
rights must still be terminated involuntarily. It is clear that if a father seeks to enforce his
parental rights before they are terminated, he may do so.

o Discussion

As stated above, if a father seeks to enforce his parental rights more than 30 days after the
final judgment terminating his rights was entered, he may not enforce his rights. It should be
noted, however, that such a father may file a declaration of parental rights so that he is eligible to
receive notice of an applicable TPR proceeding. In addition, he will receive constructlve notice
through a legal notice published in the local newspaper.

e Option
One option to address the concern of a father being unaware that his newborn has been

relinquished is to require that a county department or sheriff issue a press release or publish
notice whenever a newborn is relinquished so that it is more likely that a father would find out

~about a relinquishment. A similar provision is included in South Carolina’s bill regarding

abandoned babies.

5. Issue: What if the child is relinquished and is not in good health due to neglect and
subsequently dies? :

e Bill Draﬁ

The bill draft provides that a parent who relinquishes custody of a newborn is immune
from prosecution for any good faith act or omission in connection with the relinquishment. The
bill draft specifies that this includes immunity from prosecution for neglect or abandonment. If a
baby is rehnqulshed and d1es due to neglect, it is possible that a prosecutor would charge a parent
with neglect e neglect was not in connection with the relinquishment.

e Options

You may wish to exclude the reference to criminal child neglect in the immunity
provision.  With -that modification, child abandonment would be the only criminal statute
spe01ﬁcally referenced.

Another option is to permit an attempt to identify the newborn’s parents if the newborn

dies from apparent neglect.

6. Issue: What if the parent who relinquishes a child is intoxicated or otherwise incapacitated
at the time of the relinquishment to the point_that. the decision is not voluntanly and

knowingly made? A person in such a situation may also be subject to the duress inflicted by a

boyfriend, parent or other person or may be suffering from post-partum depression.

e Bill Draft




Under the bill draft, because a law enforcement officer, EMT or emergency room staff
(o . g person is not required to accept custody of a newborn, he or she may choose not. to if it appears
g that the voluntary nature of the relinquishment is questionable.

e Opftions

You may wish to consider amending the bill draft to provide that a law enforcement
officer, EMT or emergency room staff person who suspects that the relinquishment is not
voluntary may inquire into the identity of the parent and may follow or pursue the parent. In
addition, the bill draft could permit an officer or agent of the state to attempt to locate or identify
such a parent.

=
d .

If you have any questions or would like further information on this topic, please call me
at the Leglslatlve Council Staff offices.
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