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1 AN AcT Z..; relating to: the rights of persons who/are called into state service.
 fha £ ' /\fn active,
Cor He /) r(J//?s{ey ;‘fe”"/ service
Analysis by the Legislative Refarence Bureau
Under current federal Jéw, persons who are in/active service in the U.S. armed
forces and their dependent# are given certain prote¢tions related to la@m'ts, leases,
obligations and contractg/ Generally, these protegtions are provided under federal
law only if the service in"the military materially éffects the armed forces member’s
ability to meet the obligation. In most case%the armed forces member may waive the &—
protections afforded by the law if in writing after M@ the armed
forces.  six pervent he or she does seo entering
__Under federal law, all interest on obligations incurred before entry into the
/ﬂrmed forces s capped at({6% for the duration of the military service. The federal
. law tolls the running of all statutes of limitations during the period of active service
Is with respect to civil and administrative proceedings involving the service member
as either a plaintiff or a defendant. The federal law stays all civil actions effecting
the service member, including actions to reposess property and garnishment actions/?
Under the federal law, if in a court action a default judgment is requested, the person €
requesting the default judgment must submit an affidavit regarding the military cgber
status of the opposing party, and the court is required to appoint an attorney for the ¢
other party if he or she may be in military service. That attorney may seek a stay =
of the proceedings under federal law. Federal law also allows the reopening of a =/
default judgment if that judgment was entered against a service member during or
with 30 days after his or her period of active service. /
Under federal law, members of the U.S. armed forces and their dependents are 7
-protected from eviction from their dwelling if the monthly rent does not exceed
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occupied as a dwelling or for professiona)
lease was entered into before the servicg

terminate the lease. The federal@e) allows a court to stay
installment contracts, storage liengyand mortgage obligations.
This bill provides these sam& benefits to persons who are called into state
service either as part of the state national guard or as part of the state militia.
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 21.75 of the statutes is created to read:

21.75 Soldiers’ and sailors’ relief act; state service. (1) DEFINITIONS. In
this section:

(a) | “Active state service” I'neans active service in the national guérd or the state
defense force under an order of the governor issued under this chapter or active

service in the national guard under 32 USC 502 (f) or 506 that is not considered to

be “service in the uniformed services,” as defined iﬁ 38 USC 4303 (13). | '/
(b) “Court” means a court of record. ‘ v
A/ (c) “Department” means the department of military affairs. <
s 7)) “Service member” means a person who may be called into active state service. v

})) “Period of active state service” means the period beginning on the date on
which the service member receives an order to enter active state service and ending
on the date of the service member’s release from active state service or death while

in active state service.

, -
(2) PROTECTION OF PERSONS SECONDARILY LIABLE.M(a) If this section results in the '
AL
stay or suspension of any obligation, liability, court action, order, writ, or judgment,

the court that issued the stay or suspension may grant the same remedy to sureties,

L Cn o e o e e R — . P e
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guarantors, endorsers, and others subject to the obligation, lability, court action,
order, writ, or judgment.

(b) If a service member is the principal on a criminai‘bail bond and his or her
active state service causes the surety upoﬁ the bond to be prevented from enforcing
the attendance of the service member at court, the' court shall not enforce the
provisions of the bond during the service member’s period of active state service and
may either during or after the period of active service discharge the surety and
exonerate the bail. |

(c) A surety, guarantor, endorse?\or other person l(si;_;act to the obligation,
liability, court action, order, writ, or judgment under par. (a‘{)‘ or (b) may waive in
writing the rights afforded by this subsection, except that the waiver is not valid
unless the waiver is executed as an instrument separate from the obligation, liability,
court action, order, writ, or judgment. The waiver under this parag‘?aph is not valid
after the beginning of the period of active state service if executed by a service
member who subsequenﬂy is called into active state service. The waiver under this
paragraph is not valid if executed by a dependent of a service member unless the
waiver is executed during the period of active state service. v

(8) EFFECT ON RIGHTS UNDER A WRITTEN AGREEMENT. This section does not prevent
the modification, termination, or cancelation of any contract, lease, bailment, or
secured obligation, of the repossession, retention, foreclosure, sale, or forfeiture of
property that is security for any obligation or which has been purchased or received
under a contract, lease, or bailment under a written agreement of the parties if that
’agreemeht is executed during or after the period of active state service. v’

(4) EXERCISE OF RIGHTSpNo person may use the fact that a service member has

applied for, or received, a stay, postponement, or suspension in the payment of a tax,



o Ot W W DN

10
11
12

14

15

16
17
18
19
20
21

22

23
24
25

2001 — 2002 Legislature -4 - - LRB-3971/P1

SECTION 1

fine, penalty, insurance premium, or other civil obligation or liability as the basis for
doing any of the following: / d etermmia
(a) Ifthe person is a lender, at the service member is unable to pay

any such civil obligation or liability in accordance with the terms of the obligation or

liability. >— denyn | rekagg
(b) If the person is a creditor, €eny orevoks any credit extended to the service

changin ) »
member, tﬁ the termss of a credit agreement to which the service member is a

refvsin
“party, or@ﬁ:(_; grant credi? to the service member in substantially the amount or

on substantially the terms requested by the service member.

(c) If the person is in the business of assembling or evaluating consumer credit
' Makin ho)
information, m:; adverse report on the creditworthiness of the service member.

refusing : |
(d) If the person is an insurer, @:—; insure the service member.
(5) DEFAULT JUDGMENTS, AFFIDAVITSAND ATTORNEY REPRESENTATIO (a}AIf, in any
J 44
court action, there is a default of any appearance of the defendant, the plaintiff,

e/hen reg a estan
hefore ing\ a default j&ig‘ment, shall file with the court an affidavit setting forth

facts showing that the defendant is not in active state service. If the plaintiff is
) . ' chen regaesliis
unable to file such an affidavit, the plaintiff shall, Wa deiéult
judgment, file an affidavit setting forth that the defendant is in active state service
or that the plaintiff is unable to determine if the defendant is in active state service.
If an affidavit is not filed showing that the defendant is not in active state service,

< €
(Withlou a eclr dpder,
*\

A court may not order
the entry of a default judgment if the defendant is in active state service until the

a default judgment may not be entere

court has appointed an attorney to represent the defendant and protect the
defendant’s interests. Unless the court determines that the defendant is not in active

state service, the court may require, as a condition of entering judgment, the plaintiff
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SEcCTION 1

to file a bond to indemnify the defendant, if he or she is in active state service, against
any loss or damage resulting from the judgment if any part of the judgment is later

set aside, The court may make any other order as may be necessary to protect the
LA 7":»’65 8]
£l of the defendant under this section.

(b) If a judgment is rendered in a court action against a service member during
the péridd of active state service or within 30 days after the end of that period of active
state service, and it appears that the service member was prejudiced in making a
defense byv reason of his or her active state service, the court may reopen that
judgment if all of the following conditions exist: _

1. The service member moves the court to reopen the judgment within 90 days
after his or her period of active state service ends.

2. The service member has a meritorious or legal defense to the action.

(¢) Vacating, setting aside, or reversing a judgment under thié subset':ﬁ'on does
not impair any right or title acquired by a bona fide purchaser for value under the
judgment. -

(d) Any person who shall make or use an affidavit required under this
subsection that he or knows to be false shall be fined not more than $10,000 or
imprisonedjnot &{_mged than 9 months, or both. ‘ -

(6) STAY OF ACTION. During any stage of a court action@} which a service
member in active state service is involved as a party, or within 60 days after’ the end
of the period of active state service, the court in which the action is pending may on
its own motion, and shall, on application of the service member or some person acting
on behalf of the service member, stay the action unless the courlil; determines that the

service member’s ability to represent his or her interest in the action is not materially

affected by reason of his or her active state service. 1
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SECTION 1

(7) STAY OR VACATION OF EXECUTIONS OR ATTACHMENTS. In any court action that
is commenced against a service member before or after enteﬁng active state service,
or within 60 days after the period of active state service ends, the court may on its
own motion, and shall, on application of the service member or some person acting
on behalf of the service member, stay the execution of any judgment or or_der entered
against the service member, or stay or vacate any attachment of garnishment
regardihg the service member’s property, unless the court determines that the
service member’s ability to comply with the judgment or order is ﬁot materially
affeeted by reason of his or her active state service.

(8) DURATION AND TERMS OF STAYS; (a) Any stay of any action, attachment,
execution, or garnishment under this section may be ordered for the penod of the

active state service andnths after that penod has ended or for any part of

I
that time,

(b) Any stay under par. (a) may be subject to such terms as may be Just
including the payment of installments in an amount and at the times that the court
determines.

(c) If the service member is a codefendant in an action, the plaintiff inay, by
leave of the court, proceed against the other codefendants.

(9) STATUTES OF LIMITATIONS. The period of active state service may not be
included in computing any period for the bringing of any action or proceeding in any
court or before any public agency, as defined in s. 36.54 (5 (a) 2., by or against a

person in active state service or by or against his or her heirs, executors,

administrators or assigns, whether the cause of action or proceeding or the right to -

bring the

cd)Se) action or proceeding accrued before or during the period of active
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(10) EvicTtioN STAY.A(Aa)AANO eviction may be made during the period of active state
service in respect to any premises for which the agreed rent does not exceed $1,200
per month, occupied chiefly for dwelling purposes by the spouse, children, or other
dependents of a service member who is in active state service, except upon order of

a court in an action affecting the right of possession.

(b) In an action for eviction under par. (a{, the court may on its motion, and
shall, on application of the service member or some person actj g on behalf of the
service member, stay the proceedings for not longer than months unless the
court determines that the ability of the tenant to pay the agreed rent is not materially
affected by the active state service. The court may make any other order in the
eviction action as it considers necessary and just. If a stay or order is issued under
this paragraf)h the court may, upon the request of: the owner of the premises, make
any other order as may be applicable to conserve the 1nterests of all of the parties.

prohi A:5d klé’r Par. (z)

(c) Any person who knowingly takes part in ahy eviction except as provided in

A
this subsection, or attempts to do so, shall be fined not more than $10,000 or

imprisoned not more than 9 months, or both @PZ /5 ona [
' =

(12)17When an action to resume possession of personal property, or to rescind
or terminate a contract for the purchase of personal propert)}\ha_s been stayed under
this section, the court may disinterested pfarsons to appraise the
property. Based upon the report of the appraisers, and unless undue hardship would

€ cour/ w4
result to the dependents of the service member in active state service order a sum

Mt t
paid to the service member as a condition of resuming possession of the proper?

rescinding or terminating the contract.
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SECTION 1
| ;/
(14) STORAGE LIEN%Q(}&MNotWithstanding ss. 704.05 (5) and 704.90, no person

may enforce a lien for storage of any household goods, furniture, or personal effects
of a service member during the period in which the service member is in military

service and for 90 days after the member’s completion of military service, except as

v’
permitted by a court order under sub. (2).

(b) No person may exercise any right to foreclose or enforce a lien for the storage
of household goods, furniture, or perspnal effects of a service member during the
service member’s period of active state service and for months after that period
ends except upon an order of the court. In an action under this para‘graph, the court,

after a hearing, may on its own motion, and shall, on application of the service

member or some person acting on behalf of the service membey,;"unless the court

determines that the ability of the service member to pay storage charges due is not
materially @affech by his or her active state servitgrstay the proceeding or make such
other order as may be equitable to conserve the interests of all parties

v
(c) Any person who violates par. (a) may be fined not more than $10,000 or

imprisoned for not more than 9 months, or both.
(15) DEPENDENT BENEFITS. Upon application to the court, a dependent of a

service member is entitled to the same benefits given to a service member while in

active state service, unless the court determines that the ability of/dependent to

comply with the terms of an obligation, contract, lease, or bailment is not materially
impaired by reason of the service member’s active state service.

(16) TRANSFERS OR ACQUISITIONS. If a court determines that any interest,
property, or contract has been transferred or acquired with the intent to delay the

v/ .
enforcement of a civil right by taking advantage of this section, the court shall enter
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1 any judgment or make any order that is just, hotwithstanding the provisions of this
2 section. o
@ : (17) CERTIFICATE OF SERVICE; PERSON REPORTED MISSINGM(aga 1n any action or
4 proceeding under this section, a certificate signed by the adjutant general or a pérson
5 designated by the adjutant general as to the period of active service of a service
.6 member shall be prima facie evidence as to any of the following facts:
7

1. That the service _member named has been in active state service. : e Service
) : wemi ber
2. The period of the active state service, including the date Le-orshg was

8
9 ordered into active state service.
0

1 | 3. The monthly pay received by the service member in active state service at
11 the time the certificate was issued.
12 4. If the service member died while in active state service, the date and the
13 place where he or she died.
v’
14 (b) The adjutant general shall provide the certificate under par. (a) upon
‘ 27 A5 ov her estc/%
15 request of the service member or of a person acting on behalf of the service membe%
, evideunce :
16 and any certificate so provided shall be prima facitig' i and of the authority_
17 of the signer to issue the certificate. the \Q“é 5 eled i 7t ¢
. cer 7: ‘[2( < é
18 (¢) When a service member in active state service has been reported missing
19 to the department, the service member shall be presumed to continue in active state
20 service until accounted for, and no period limited under this section which begins or

21 ends with the death of a service member shall begin or end until the death of the

22 service member is determined by the department or by a court. -
23 (18) INTERLOCUTORY ORDERS. A court may revoke, modify, or extend any
24 interlocutory order made by the court under this section, upon the court’s own motion

25 or on the motion of a pai‘ty, upon such notice to the parties as the court may require. _
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(19) STAY OF ENFORCEMENT OF OBLIGATIONS OR LIABILITIESAa) A service member
a p
may, at any time during his or her period of active state service, or within & months

after that service ends, apply to a court for relief with respect to any obligation or

liability incurred by the service member before his or her period of active state

‘service. The court, after appropriate notice and hearing, may grant the following

relief unless the court determines that the ability of the service member to comply
with the terms of the obligation or liability has not been materially affected by his
or her state active service:

1. In the case of an obligation payable in installments under a contract for the
purchase of real estate, or secured by a mrortgage upon real estate, a stay of the
enforcement of the obligation during the period of active state service and, from the
date of the end of the perioa of active state service or from the dai:e of requésting the-
rélief if made aftef the service is ended, for a period equal to the period of the
remaining life of the installmenf contract or instrument evidencing the obligation
plus a period of time equal to the period of active state service, or any part of that
combined period. The court may issue a stay underv this paragraph if thé service
member makes payménts of the balance of the principal and accumulated interest
due and unpaid at the date of the end of the period of active state sérvice or from the
date of requesting the relief,.whichever is appropriate, in equal installments during
the combined period and at the rate of interest as is prescribed in the contract or
instrument evidencing the obligation for installments paid when due. The court may
order other terms under this paragraph as are just.

2. In the case of any other obligation or liability, a stay of the enforcement of
that obligation or liability during the service member’s period of active state service

and, from the date of the end of the period of active state service or from the date of
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/Q_/

requesting the relief if made after the service is ended, for a period@ual to the perio@

of timeJequal to the period of active state service or any part of that period. The court
may issue a stay under this paragraph if the service member makes payments of the
balance of the principal and accumulated interest due and unpaid éthe date of the

ster—2
end of the period of active state service or from the date of requesting the relief,

- whichever is appropriate, in equal installments during the extended period and at

the rate of interest as is prescribed for the obligation or liability when due. The court

may order other terms under this paragraph as are just.
2 {has)
(b) When a court(had granted a stay under this subsection, no penalty may
accrue during the period that the terms and conditions of the stay are complied with

by reason of the failure to comply with the terms or conditions of the obligation or

liability in respect to which the stay was granted.

(20) POWER OF ATTORNEY EXTENSION FOR MISSING SERVICE MEMBER, (a) A power

4

of attorney that was duly executed by a service member that is reported missing to
and

the departmentythat des1§32vtes the serv1ce member’s spouse, parent or named
Yip ¥ e
relative as his or her attorney&fact for spec1fied or all, purposes, and that expires

after the service member is reported missing, is extended for the period that the

service member is missing.

(b) No power of attorney executed after the effective date of this subsection

Doese A
. l [revisor inserts date]Aby a service member in active state service may be extended

22
23
24
25

c rex b7 power of glforae,

under par. (a) if the document, /klearl 1nd1cates that the power granted expires on the
date specified even if the service member, after the date of executlon of the document,

is reported missing to the department

LR EpEon) & (noef ([ - Q/Vj
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SECTION 1

(2) Ppxl : if\put a gener alty section; it will ap Pervice
membery) the department, and others that we m n{vvanti plicable to)
(

NOTICE OF BENEFITS UNDER THIS SECTION. The department of veterans affairs

shall provide each service member a brochure explaining this section when that
service member enters active state service.
Ve .
SECTION 2. 45.53 (title) of the statutes is amended to read:

45.53 A(title) Soldiers’ and sailors’ civil relief act; federal service.

History: 1975 c. 945.91 (5); 1975 c. 199, 211; 1979 c. 110 5. 60 (13); 1981 c. 167; 1983 a. 186, 189; 1987 a. 378; 1989 a. 56; 1991 a. 156; 1993 a, 301.

SECTION 3. Initial applicability.

(1) This act first applies to service members who enter active state service on

September 12, 2001.

(END)

v
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(11) ACTION TO ENFORCE OBLIGATION SECURED BY MORTGAGE. [(a) In this
subsection, “obligation” means an obligation of a service membe¥ in(t{e)active state
service that was incurred before the service member’s period of active state service
began and that is secured by a mortgage, deed of trust, or other security in the nature
of a mortgage on real or personal property that is owned by the service member.
(b) If a court action against a service member is commenced during the service
member’s period of active state service to enforce an obligation for nonpayment‘ of
any sum due or for any other breach of terms occurring before or during the service
member’s period of active state service, the court shall hold a hearing on the matter.

Unless the court determines that the service member’s ability to comply with the

terms of the obligation is not materially affected by reason of his or her active state

service, the court on its own motion may, or upon application of the service member

or another person on his or her behalf shall, do any of the following:
. e
1. Stay the action as provided in this section.

P .
2. Make such other disposition of the case as the court determines is equitable

to the interests of all parties.
o~ e
(c) 1. Notwithstanding the times provided in ss. 846.10, 846 101, 846.102, and
P o
846.103 for sales of real property, no foreclosure, sale, or seizure of property for
nonpayment of any sum due or for any other breach of terms is valid if it occurs
during or within 3 months after the service member’s period of active state service,

unless the court ordered the foreclosure, sale, or seizure of property before the

* beginning of the service member’s period of active state service and approves the

foreclosure, sale, or seizure after it occurs.
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2. Ahy person who knowingly causes a foreclosure, sale, or seizure of property
i ] . &‘af é g}ﬂzd /laf g€ /Aah
that is invalid under subd. 1. @pmltpfdtlassdemicdoriiott 9 ol
h y e A
ov caprismed (or nif mive Haw o L4, ¢
(END OF INSERT /) [ ") ,
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(13) TERMINATION OF LEASES BY LESSEES. (a) This subsection applies to a lease

- to which all of the following apply:

1. The lease was executed by or on behalf of a service member who entered
active state service after the lease was execufed.

2. The lease covers premises that are occupied for dwelling, professional,
business, agricultural, or similar purposes by the service member, or the service
member and his or her dependents. |

(b) A lease to which this éubsection applies may be terminated by the service
member at any time after the beginning of the service member’s period of active state
service by giving notice in writing by personal delivery or first class mail to the
landlord or the person who has been receiving rent or managing the property as the
landlord’s agent.

(c) If the lease provides for ‘monthly payment of rent, termination shall be
effective 30 days after the first date on which the next rental payment is due and
payable after the date on which the notice is delivered or mailed. In any other case,
all of the following apply:

1. Termination shall be effective on the last day of the month after the month
in which the notice was delivered or mailed.

2. Any unpaid rent for the period preceding termination shall be computed on

a prorated basis.
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3. The landlord or the landlord’s agent shall refund to the service member any
rent paid in advance that applies to the period after termination.

(d) Upon application of a landlord after receiving notice under this subsection
and before the lease termination date provided for in this subsection, a court may ‘
make such modifications to or restrictions on the relief granted in this subsection
rt determines are appropriate under the circumstances.

(e) No person may knowingly‘ seize or retain personal property belonging to a
service member WhO‘ lawfully terminates a lease under this subsection, or in any
manner interfere with the removal of the service member’s personal property from
the premises covered by the lease, for the purpose of subjecting the personal property -
to a claim for rent a;grt?;{ er the termination of the lease. Any person who

o mive Uhon €000 or /m/arréaﬂen/‘af*

violates this paragraph #gxilly-8f4{Ctass-imigders

HYGFO l”o‘/“ 2o re f??(ﬂ n @
| /" ronths, 0 by Mo
(f) Section 704.29 does not apply to the termination of a lease as provided in this

subsection.
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(21) PROFESSIONAL LIABILITY PRO’I;EACTL(ZIL:(’a/)‘l.tIE 2.Aservice member who is éaﬂed
into active state service has coverage under a professional liability insurance policy
that does not cover claims filed with respect to the service member during the period -
of active state service unless the premiums are paid for the coverage for that period,
the insurer that provides the coverage shall suspend the service member’s coverage
under the policy upon receipt of a written request from the service member to do so.

The insurer may not require that premiums be paid for the suspended coverage. The

insurer shall refund any premium amount already paid for coverage of the service
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member for the period after the coverage is suspended or shall, at the option oi' the
service member, apply such amount to payment of any premium that becomes due
upon reinstatement of the coverage. |

2. Subdivision 1. does not require the suspension of coverage for any other
person who has coverage under the policy and who is not a service member called into
active state service or relieve any person of the obligation to pay premiums for

~
coverage that is not required to be suspended under subd. 1.

(b) 1. Subject to subd. 2., an insurer that suspends coverage under par. (a‘)/is
not liable with respect to any claim that is bésed on the professional conduct,
including the failure to take an action iri a professional capacity, of the service
member that occurs while the service member’s professional liability coverage is
suspended under this subseiz/ision.

2. For purposes of subd. 1., a claim that is based on the failure of a professional
to make adequate provision for the care of patients during the professional’s period
of active state service shall be considered to be based on an action or the failure to
take action before the beginning of the period during which coverage is suspended
under this sub'se(%ion, unless professional services were provided after the date on |
which the suspension of coverage began.

(¢) 1. If a service member whose professional liability insurance coverage is
suspended under par. (a) transmits to the insurer, within 30 days after the date on
which the service member is released from »active state service, a written request for
reinstatement of his or her profes.sional liability insurance coverage, the insurer

must reinstate the coverage as of the date on which the insurer receives the written

request. The period for which the coverage must be reinstated may not be less than
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the balance of the period for which the coverage would have continued under the
policy had the coverage not been suspended. v

2. Upon receipt of the written request under sub( 1., the insurer shall notify

the service member of the due date for paying the premium for the insurance, and

the service member shall pay the premium within 30 days after receiving the notice.

For the minimum period of reinstatement required under subd.‘fl ., the insurer may
not increase the amount of the premium over the amount that was chargeable before
the suépension@(ﬁ};_;:(;rerage for that period, except to the extent of any general
increase in premiums charged by the insurer for the same professional liability
coverage for persons similarly covered by such insurance during the period of the
suspension.

(d) 1. Any action or proceeding in any court or before any publib agency, as
defined in s. 36.54 (2) (a) 2., based on the alleged professional negligence or other
professional liablity of a service member whose professional liability insurance
coverage has been suspended under par. (5 shall be stayed until the end of the period
of suspension if all of the following apply:

a. The action or proceeding was commenced during the period of suspension.

b. The action or proceeding is based on an act or omission that occurred before
the date on which the period of suspension began.

| ¢. The professional liability insurance policy would, except for the suspension,
on its face cover the alleged professional negligence or other professional liability of
the service member. vV

2. Whenever an action or proceeding is stayed under subci./ 1., the action or

proceeding shall be considered to have been filed on the date on which the service

v

member’s coverage is reinstated under par. (c) 1.
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I
3. In any action or proceeding in which a stay may be granted under subd. 1.,
the period during which the professional liability insurance coverage is suspended

may not be included in computing any limitations period for commencing the action

v
or proceeding.

- (e) If a service member whose professional liability insurance coverage is
suspended under par. (é) dies during the period of suspension, all of the following
apply:

1. The requirement to stay any action or proceeding under par. (d‘)/l. terminates
on the date of the service member’s death. |

2. The insurer that suspended the coverage is liable for any claim for damages
for the pi'ofessional negligence or other professional liability of the deceased service
member in the same manner and to the same extent as the insurer would be liable |
if the service member had died while covered by the insurance but before the claim

was filed. ’ ‘/

(END OF INSERT //_ 2 </
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I created an intial applicability section to first apply the provisions of this bill to service
members that enter active state service on September 12, 2001. OK?

v’

We created a penalty where the federal law had a penalty, but used the penalties that
are consistent with a Class A misdemeanor. OK? —

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511

E-mail: robert.nelson@legis.state.wi.us
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October 12, 2001

I created an initial applicability section to first apply the provisions of this bill to
service members that enter active state service on September 12, 2001. OK?

We created a penalty where the federal law had a penalty, but used the penalties that
are consistent with a Class A misdemeanor. OK?

Robert P. Nelson

Senior Legislative Attorney

Phone: (608) 267-7511

E-mail: robert.nelson@legis.state.wi.us



» Nelson, Robert P.

From: Marchant, Robert
Sent: Thursday, October 04, 2001 4:29 PM
To: Nelson, Robert P.
. Subject: SSRA
Bob--

When you incorporate 50 USC 526 into Wisconsin law, you will need to notwithstand ss. 138.04, 138.09 (7) (b), (bm), (bn)
and (bp), 138.12 (10) (a), 218.0101 to 218.0163, 422.201 (2), (3), (9), and (10s), 422.205 (1), and 422.206 (2).

Robert J. Marchant

7
Legislative Attorney , _ /// 7 /( > P
State of Wisconsin Legislative Reference Bureau 7 ¢
608-261-4454 ‘

<
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SoLDIERS’ RELIEF ACT OF 1940

plied to decree in bankruptcy providing for reorga-
nization of corporation and stipulating that stock-
holders wishing to exchange their stock in old
corporation for that of reorganized corporation
must apply before certain date, with respect to one
of stockholders who had not applied because he
was in military service. Detroit Harbor Terminals,
Inc. v Kuschinski (1950, CA6 Mich) 181 F2d 541.

50. Insurance policy stipulation

Under predecessor to 50 USCS Appx § 525, pe-
riod of plaintiff’s military service was not included
in computing 90 day period, afier payment of loss
or expense, within which he was required by stip-
ulation in policy of indemnity insurance to bring
suit for such loss or expense. Steinfield v Massa-
chusetts Bonding & Ins. Co. (1921) 80 NH 39, 112
A 800.

51. Laches

Suits by former United States Air Force Reserve
officers who waited more than 6 years to challenge
their release from active service as result of pass-
overs for promotion by improperly constituted
selection boards are barred by operation of defense
of laches, notwithstanding that Soldiers’ and Sail-

§ 526.

Maximum rate of interest

50 USCS Appx § 526

ors’ Civil Relief Act of 1940 (50 USCS Appx

* § 525) exonerates plaintiffs from 6-year statutory,

period for bringing suit, where none of former of-

ficers adequately explained failure to inquire about

boards’ composition during period between release

_from active duty and learning of judicial decision

holding unlawful certain selection boards not con-
taining appropriate number of reserve officers, and
where delay amounted to between 4 1/2 years and
7 years. Andrews v United States (1984) 6 Cl Ct
204, affd without op (1985, CA FC) 770 F2d 179.
Plaintiff cannot be excused for delay in bringing
claim, laches bars claims of military personnel who

challenge their nonselection for promotion by se- -

lection boards that were not constituted as re-
quired hy law when personnel have re-enlisted and
thereby obtain protection of 50 USCS Appx § 525

from this court’s 6-year statute of limitations. -

Hankins v United States (1985) 7 Cl1 Ct 698.

Although Soldiers’ and Sailors’ Civil Relief Act
suspends for military personnel running of time for
computing whether statute of limitations applies, it
does not correspondingly suspend running of time
for determining whether laches applies. Deering v

United States (1980) 223 Ct Cl 342, 620 F2d 242, .

No obligation or liability bearing interest at a rate in excess of 6 percent per
year incurred by a person in military service before that person’s entry into
that service shall, during any part of the period of mlhtary service, bear

interést at a rate in excess of 6 percent per year unless, in the opinion-of the

court, upon apphcatlon thereto by the obligee, the ability of such person in
military service to pay interest upon such obligation or liability at a rate in
excess of 6 percent per year is not materially affected by reason of such ser-
vice, in which case the court may make such order as in its opinion may be

- just. As used in this section the term “interest” includes serv1ce charges, re-
newal charges;-fees, or any other charges i

spect of such obligation or liability.

(Oct. 17, 1940, ch 888, § 206, as added Oct. 6, 1942 ch 581, § 6, 56 Stat.

Amendments:

771; March 18, 1991, P. L. 102-12, § 9(7), 105 Stat. 39.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

1991. Act March 18, 1991 substituted “percent per year” for “per
centum per annum” in three places, and substituted “before that person’s
_entry into that service shall, during any part of the penod of military
service, bear interest” for *“prior to his entry into such service shall, dur-
ing any part of the period of military service which occurs after the date
of enactment of the Soldiers’ and Sailors’ Civil Relief Act Amendments

of 1942, bear interest”.

615
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AN ACT o amend 45.53 (title); and to credte 91.75 of the statutes; relating to:

i rights o persons who are called nto state servics.

. Under current federal law, persons whoare in. active service.in the U.S. armed -
forces and their dependents. ertain protections related to lawsuits, leases,

. obligations and.contracts for the period that they are in-active se ce: ’
these protections are provide r federal law. only if the service in the military
materially affects the armed force :meinber’s ability to meet:the obligation. “In most
cases, the armed forces membermay waive the protections afforded by the law-if he

or-she does so in writing after entering the armed forces: = =+ |
est on obligations incurred before entry into the
o the duration of the military service. The
ed lls the running of all statutes of limitations during the period of active
arvice With respect to civil and administrative proce ngs involving the service
ember as-either a plaintiff or a defendant.- The federal law stays all civil actions -
the service member, including actions to reposess property and
... garnishment-actions. Under th federaldaw, if in aicourt action adefault judgment. -

3 /Y " is requested, the person requesting the default judgment must submit an affidavit
. ... regarding the military-status of the-opposing. party, and:the:court:is. required to::
] appoint an attorney for the other party if he or she may be in military service. That
. attorney .;ay;fs:eekegafr'st’aiéy:::off;thé?pﬁ@ceedingsfunderffédera_lfalfaa’ivss--:::»?E‘ed'eri‘xl% law also:
1 @ . allows the reopening of a default judgment if that judgment was entered against a_
service'member during or with 30 days after his or her period ofactive service. -
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Nelson, Robert P.

From: McArdle, Terrence

Sent: Sunday, October 14, 2001 1:12 PM

To: Nelson, Robert P.

Subject: RE: Here is the first edited draft of the S&S relief bill

Bob, Is this the whole of the SSCRA as you envisioned it or is someone
else

drafting the provision of the 6% interest cap on indebtedness? That's
50 US :

Code Appendix Section 526 under the federal act. As to your question
about :

the applicability start date 12 Sep 01 seems to be fine for me as long

as : ,

Rep Musser agrees. I also have no problem with the use of the class A
misdemeanor punishments for violations of the act. Thanks for all the

quick _

work, you and your fellow LRB Drafters are really good at your jobs and
we :

do appreéiate all your efforts. Terry M

> ————- Original Message-----

> From: Nelson, Robert P. [mailto:Robert.Nelson@legis.state.wi.us]
> Sent: Friday, October 12, 2001 11:45 AM:

> To: - Reineking, Marlene

> Cc: ‘McArdle, Terrence; Shannon, Pam

> Subject: Here is the first edited draft of the S&S relief bill
> ,

> << File: 01-3971/P1 >>

e T L — - )
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PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

o

AN ACT to amend 45.53 (title); and to ereate 21.75 of the statutes; relating to:

the rights of persons who are called into state service.

Analysis by the Legislative Reference Bureau

Under current federal law, persons who are in active service in the U.S. armed
forces and their dependents are given certain protections related to lawsuits, leases,
obligations and contracts for the period that they are in active service. Generally,
these protections are provided under federal law only if the service in the military
materially affects the armed forces member’s ability to meet the obligation. In most
cases, the armed forces member may waive the protections afforded by the law if he
or she does so in writing after entering the armed forces.

Under federal law, all interest on obligations incurred before entry into the
armed forces is capped at six percent for the duration of the military service. The
federal law tolls the running of all statutes of limitations during the period of active
service with respect to civil and administrative proceedings involving the service
member as either a plaintiff or a defendant. The federal law stays all civil actions

ffecting the service member, including actions to reposess property and
garnishment actions. Under the federal law, if in a court action a default judgment
is requested, the person requesting the default judgment must submit an affidavit
regarding the military status of the opposing party, and the court is required to
appoint an attorney for the other party if he or she may be in military service. That
attorney may seek a stay of the proceedings under federal law. Federal law also
allows the reopening of a default judgment if that judgment was entered against a
service member during or with 30 days after his or her period of active service.
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Under federal law, members of the U.S. armed forces and their dependents are
protected from eviction from their dwelling if the monthly rent does not exceed
$1200. In addition, the federal law allows a service member to terminate a lease
occupied as a dwelling or for professional, business, or agricultural purposes if the
lease was entered into before the service member was called into active service. In
this situation, the service member does not need to be materially affected to
terminate the lease. The federal law allows a court to stay the enforcement of
installment contracts, storage liens, and mortgage obligations. .

This bill provides these same benefits to persons who are called into state

‘service either as part of the state national guard or as part of the state militia.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill. ’

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 21.75 of the statutés is created to read:

21.75 Soldiers’ and sailors’ relief act; state service. (1) DEFINITIONS.‘ In
this section:

(a) “Active state service” meahs active service in the national guard or the state
defense force under an order of the governor issued under this chapter or active
service in the national guard under 32 USC 502 (f) or 506 that is not considered to
be “service in the uniformed services,” as defined in 38 USC 4303 (13).

(b) “Court” means a court of record.

(c) “Department” means the department of military affairs.

(d) “Service member” means a person who may be called into active state
seryice.

(e) “Period of active state service” means the period beginning on the date on
which the service member receives an order to enfer active state service and ending
on the date of the service member’s release from active state service or death while

in active state service.




10

11

12
13
14
15
16
17
18
19
20
21
22
23

24

2001 — 2002 Legislature - 8- RENBIR A e

SEcTION 1

2) PROTECTION OF PERSONS SECONDARILY LI.ABLE (a) If this section results in the
stay or suspension of any obligation, liability, cO'urt action, order, writ, or judgment,
the court that issued the stay or suspension may grant the same remedy to sureties,
guarantors, endorsers, and othefs subject to the obligation, liability, court aétion,
order, writ, or judgment.

(b) If a service member is the principal on a criminal bail bond and his or her
active state service causes the surety upon the bond to be prevented from enforcing
the attendance of the .service ‘member at courf, the court shall not enforce the

provisions of the bond during the service member’s peribd of active state service and

' may either during or after the period of active service discharge the surety and

.exonefate the bail. |

(é) A surety, guarantor, endorser, or other person subject to the obligation’,
liability, court action, order, ‘wr‘it, or judgment under par. (a) or (b) méy waive in
writing the rights aff'orded by this subsection, except that the waiver is not valid
unless the waiver is executed as an instrument separate from the obligation, liability,
court action, order, writ, or judgment. The waiver under this paragraph is not valid
after the beginning of the period of active state service if executed by a service
member who subsequently is called into active state service. The waiver under this
paragraph is not valid if executed by a dependent of a service member unless the
waiver is executed during the period of active state service.

(3) EFFECT ON RIGHTS UNDER A WRITTEN AGREEMENT. This section doeé not prevent
the modification, termination, or cancelation of any contract, lease, Bailment, or
secured obligation, or the repossession, retention, foreclosure, sale, or forfeiture of

property that is security for any obligation or which has been purchased or received
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SECTION 1
under a contract, lease, or bailment under a written agreement of the parties if that
agreement is executed during or after the period of active state service.

(4) EXERCISE OF RIGHTS. No person may use the fact that a service member has
applied for, or receiired, a stay, postponement, or suspension in the payment of a tax,
fine, penalty, insurance premium, or other civil obligation or liability as the basis for
doing any of the following:

(a) Ifthe person is a lender, determining that the service member is unable to

pay any such civil obligation or liability in accordance with the terms of the obligation

“or liability.

(b) Ifthe persdn isa creditor, denying or revoking any credit extended to the
service member, changing the terms of a credit agreement to which the service
member is a party, or refusing to grant credit to the service member in substantially
the amount or on substantially the terms requested by the service member.

(¢) If the person is in the business of assembling orb evaluating consumer credit
information, making an adverse report on the creditworthiness of the service
member.

(d) If the person is an insurer, refusing to inéure the service member.

(5) DEFAULT JUDGMENTS, AFFIDAVITS, AND ATTORNEY REPRESENTATION. (a) If, in any
court action, there is a default of any appearance of the defendant, the plaintiff, when
requesting a default judgment, shall file with the court an affidavit sétting forth facts
showing that the defendant is not in active state service. If the plaintiff is unable to

file such an affidavit, the plaintiff shall, when requesting a default judgment, file an

affidavit setting forth that the defendant is in active state service or that the plaintiff

is unable to determine if the defendant is in active state service. If an affidavit is not

filed showing that the defendant is not in active state service, a default judgment
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SECTION 1

may not be entered without a court order. A court may not order the entry of a default
judgment if the defendant is in active state service until the court has appointed an
attornéy to represent the defendant and protect the defendant’s interests. Unless
the court determines that the defendant is not in active state service, the court may
require, as a condition of entering judgment, the plaintiff to file a bond to indemnify
the defendant, if he or she is in active state service, against any loss or damage
resulting from the judgment if any part of the judgment is later set aside. The court
may make any other order as may be necessary to protect the interests of the
defendant under this section.

(b) If a judgment is rendered in a court action against a service member during
the period of active state service or within 30 days after the end of that period of active
state service, and it appears that the service member was prejudiced in making a
defense by reason of his or her active state service, the court may reopen that
judgment if all of the following conditions exist:

1. The service member moves the court to reopen the judgment within 90 days
after his or her périod of active state service ends.

2. The service member has a meritorious or legal defense to the action.

(¢) Vacating, setting aside, or reversing a judgment under this subsection does
not impair any right or title acquired by a boﬁa fide purchaser for value under the
judgment.

(d) Any person who shall make or use an affidavit required under this
subsection that he or knows to be false shall be fined not more than $10,000 or
imprisoned for not moré than 9 months, or both.

(6) STAY OF ACTION. During any stage of a court action in which a service

member in active state service is involved as a party, or within 60 days after the end
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SECTION 1
of the period of active state service, the court in which the action is pending may on |
its own motion, and shall, on application of the service member or some person acting
on behalf of the service member, stéy the action unless the court determines that the
service member’s ability to represent his or her interest in the action is not materially
affected by reason of his or her active state sérvice. |

(7) STAY OR VACATION OF EXECUTIONS OR ATTACHMENTS. In any court action that
is commenced against a service member before or after entering active state service,
or within 60 days after the period of active state service ends, the court may on its
own motion, and shall, on application of ther service member or some person acting
on behalf of the service member, stay the execution of any judgment or order entered
against the service member, or stay or vacate any attachment or garnishment
regérding the service member’s property, unless the court determines that the
service member’s ability to comply with the judgment or order is not niaterially
affected by reason of his or her active state service. |

(8) DURATION AND TERMS OF STAYS. (a) Any stay of any action, attachment,

execution, or garnishment under this section may be ordered for the period of the

active state service and 3 months after that period has ended, or for any part of that

time.

(b) Any stay under par. (a) may be subject to such terms as may be just,
including the payment of installments in an amount and at the times that the court
determines.

(¢) If the service member is a codefendant in an action, the plaintiff may, by
leave of the court, proceed against the other codefendants.

(9) StaTUTES OF LIMITATIONS. The period of active state service may not be

included in computing any period for the bringing of any action or proceeding in any
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court or before any public agency, as defined in s. 36.54 (2) (a) 2., by or against a
person in 'éctive state service or by or against his or her heirs, executors,
administrators or assigns, whether the cause of action or proceeding or the right to
bring the action or proceeding accrued before or during the period of active state
service.

»Q%‘éé@ICTION STAY. (a)r No eviction may be made during the period of active
state service in respecf to any premises for which the agreed rent does not exceed
$1,200 per month, occupied chiefly for dwelling purposes by the spouse, children, or
other dependents of a service member who is in active state service, except upon
order of a court in an action affecting the right of possession.

(b) In an action for eviction under par. (a), the court may on its own motion, and
shall, on applic;ation of the service member or some person acting on behalf of the
service member, stay the proceedings for not longer than 3 months unless the court
determines that the ability of the tenant to pay the agreed rent is not materially
affected by the active state service. The court may make any other order in the
eviction action as it considers necessary and just. If a stay or order is issued under
this paragraph, the court may, upon the request of the owner of the premises, make
any other order as may be applicable to conserve the interests of all of the parties.

(c) Any person who knowingly takes part in any eviction prohibited under par. H
(2) except as provided in this subsection, or attempts to do so; shall be fined not more
than $10,000 or imprisoned not more than 9 months, or both.

(i% CTION TO ENFORCE OBLIGATION SECURED BY MORTGAGE. (a) In this

subsection, “obligation” means an obligation of a service member in active state

service that was incurred before the service member’s period of active state service
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SECTION 1
began and that is secured by a mortgage, deed of trust, or other security in the nature
of a mortgage on real or personal property that is owned by the service member.

(b) If a court action égainst a service member is commenced during the service
member’s period of active state service to enforce an obligation for nonpayment of
any sum due or for any other breach of terms occurring before or during the service
‘member’s period of active state sérvice, the court shall hold a hearing on the matter.
Unless the court determines that the service member’s abﬂity to comply with the
terms of the obligation is not materially affectéd by reason of his or her active state
service, the court on its own motion may, or upon app‘lication of the service member
or another person on his or hér behalf shall, do any of the following:.

1. Stay the action as provided in this section.

2. Make such other disposition of the case as the court determines is equitable
to the interests of all parties.

(c) 1. Notwithstanding the times provided in ss. 846.10, 846.101, 846.102, and
846.103 for sales of real property, no foreclosure, sale, or seizure of property for
nonpayment of any sum due or for any other breach of terms is valid if it occurs
during or within 3 months after the service member’s period of active state service,
unless the court ordered the foreclosure, sale, or seizure of property before the
beginning of the service member’s period of active state service and approves the
foreclosure, sale, or seizure after it occurs. |

2. Any person who knowingly causes a foreclosure, sale, or seizure of property
that is invalid under subd. 1. shall be fined not more than $10,000 or imprisoned for
not more than 9 months, or both.

(,]fZ’)? PERSONAL PROPERTY CONTRACTS. When an action to resume possession of

personal property, or to rescind or terminate a contract for the purchase of personal
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property, has been Stayed under this section, the court may appoint 3 disinterested
persons to appraise the property. Based upon the report of the appraisers, and unless
undue hardship. Wou,ld result to the dependents of the service member in active state
sérvice, the court may order that a sum be paid to the service member as a condition
of resumi%sses_sion of the property or rescindi_ng or terminating the contract.

(g) TERMINATION OF LEASES BY LESSEES. (a) This subsection applies to a lease
to which all of the following apply: |

1. The lease was 'execﬁted by or on behalf of a service member who entered
active state service after the lease was executed. |

2. The lease covers prémises that are occupied for dwelling, professional,
business, agricultural, or similar_ purposes by the service member, or the service
niember and his or her dependents.

(b) A lease to which this subsection applies may be terminated by the service
member at any time after the beginning of the service member’s period of active state
service bby giving notice in writing by personal delivery or first class mail to the
landlord or the person who haé been receiving rent or managing the property as the
landlord’s agent.

(c) If the lease provides for monthly payment of rent, termination shall be
effective 80 days after the first date on which the next rental payment is due and
payable after the date on which the notice is delivered or mailed. In any other case,
all‘of the following apply: | | |

1. Termination shall be effective on the last day of the month after the month
in which the notice was delivered or mailed.

| 2. Any unpaid rent for the period preceding termination shall be computed on

a prorated basis.
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3. The landlord or the landlord’s agent shall refund to the service member any
rent paid in advance that applies to the period after termination.

(d) Upon application of a landlord after receiving notice under this subsection
and before the lease termination date provided for in this subsection, a court may
make such modifications to or restrictions on the relief granted in this subsection as
the court determines are appropriate under the circumstances. |

(e) No person may knowingly seize or retain personal property belonging to a
service member who lawfully terminates a lease under this subsection, or in any
manner interfere with the removal of the service member’s personai property from
the premises covered by the lease,' for the purpose of subjecting the personal property

to a claim for rent accruing after the termination of the lease. Any person who

“ violates this paragraph shail be fined not more than $10,000 or imprisoned for not

more than 9 months, or both.

(f) Section 704.29 does not apply to the termination of a lease as provided in this
subsection.

(3A) STORAGE LIENS. (a) Notwithstanding ss. 704.05 (5) and 7 04.90, no person
Ihay enforce a lien for storage of any household goods, furniture, or pe_rsbnal effects

of a service member during the period in which the service member is in military

service and for 90 days after the member’s completion of military sérvice, except as

permitted by a court order under sub. (2). |

(b) No persbn may exercise any right to foreclose or enforce a lien for the storage
of household goods, furniture, or personal effects of a service member during the
service member’s period of active state service and for 8 months after that period
ends except upon an order of the court. In an action under this paragraph, the court,

after a hearing, may on its own motion, and shall, on application of the service
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‘member or some person acting on behalf of the service member, stay the proceeding
or make such other order as may be equitable to conserve the interests of all parties,
unless the court determiﬁes that the ability of the service Iﬁember to pay storagg
charges due is not materially affected by his or her active state service.

(¢) Any person who violates par. (a) may be fined not more than $10,000 or
imprisoned for not more than 9 months, or both.

Ho <®

(3) DEPENDENT BENEFITS. AUpon application to the couft, a dependent of a
service member is entitled to the same benefits given to a service member while in
active state service, unless the court determihes that the ability of the dependent to
comply with the terms of an obligation, contract, lease, or bailment is not materially
impaired by reason of the service member’s active state service.

(’% RANSFERS OR ACQUISITIONS. If a court determines that any interest,
property, or contract has been transferred or acquired with the intent to delay the
enforcement of a civil right by taking advantage of this section, the court shall enter
any judgment or make any order that is just, notwithstanding the provisions of this
section.

(]‘a)' 'ERTIFICATE OF SERVICE; PERSON REPORTED MISSING. (a) In any action or
proceeding under this section, a certificate signed by the adjutant general or a person
designated by the adjutant general as to the period of active service of a service
member shall be prima facie evidence as to any of the following facts:

1. That the service member named has been in active state service.

2. The period of the active state service, including the date the service member
was ordered into active state service. |

3. The monthly péy received by the service member in active'state service at

the time the certificate was issued.
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4. If the service member died while in active state service, the date and the
place where he or she died.

(b) The adjutant general_ shall pfovide the certificate under par. (a) upon
request of the service member or of a person acting on behalf of the service member
or his or her estate, and any certificate S0 provided shall be prima facie evidence of
the facts stated in the certificate and of the authority of the signer to iésue thé-
certificate.

-(c) When a service member in active state service has been reported missing
to the department, the service member shall be presumed to continue in active state
service until accounted for, and no period limited under this section which begins or
ends with the death of a service member shall begin or end until the death of the
service member is determined by the department or by a court. |

(ﬁ) RLOCUTORY ORDERS. A court may revoke, modify, or extend any
interlocutory order made by the court under this section, upon the court’s own motion
or on the» motion of a party, upon such notice to the parties as the court may require.

(I%)@STAY OF ENFORCEMENT OF OBLIGATIONS OR LIABILITIES. (a) A service member
may, at ’any time during his or her period of acti?e state service, or within 6 months
after that service ends, apply to a court for relief with respect to any obligation or
liability incurred by the service member before his or her period of active state
service. The court, after appropriate notice and hearing, may grant the following
relief unless the court determines that the ability of the service ine'mber to comply
with the terms of the obligation or liabﬂity has not been materially affected by his
or her state active service:

: ’1. In the case of an obligation payable in installments under a contract for the

purchase of real estate, or secured by a mortgage upon real estate, a stay of the
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enforcement of the obligation during the period of active state service and, from the
date of the end of the period of active state service or from the date of requesting the
relief if made after the sérvice is ended, for a period equall to the period of the
remaining life of the installment contract or instrument evidencing the obligation
plus a period of time equal to the period of active state service, or any part of that
combined period. The cdurt may issﬁe a stay under this paragraph if the service
member makes payments of the balance of the principal and accumulated interest
due and unpaid at the date of the end of the period of active state service or from the

date of requesting the relief, whichever is appropriate, in eqUa_l installments during

the combined period and at the rate of interest as is prescribed in the contract or

instrument evidencing the obligation for installments paid when due. The court may
order other terms under this paragraph as are just.

2. In the case of any other obligation or liability, a stay of the enforcement of
that obligation or liability during the service member’s period of active state service
and, from the dafe of the end of the period of active state service or from the date of
requesting the relief if made after the service is ended, for a period e'qual to the period
of active state service or any part of that period. The court may issue a stay under
this paragraph if the service member makes payments of the balance of the principal
and accumulated interest due and unpaid at the date of the end of the period of active
state service or from the date of requesting the relief, Whiéhever is appropriate, in
equal installments during the extended period and at the rate of interest as is
prescribed for the obligation or liability when due. The court inéy order other terms
under this paragraph as are just.

(b) When a court has granted a stay under this subseétion, no penalty may

accrue during the period that the terms and conditions of the stay are compliéd with
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by réason of the failure to comply with the terms or conditions of the obligation or
liability in respect to which the stay was granted.

(%} POWER OF ATTORNEY EXTENSION FOR MISSING SERVICE MEMBER. (a) A power
of attorney that was duly executed by a service member that is reported missing to
the department and that designates the service member’s spoﬁé,e, parent or named
relative as his or her attorney~in—fact for spéciﬁed, or all, purposes, and that expires
after the service member is reported missing, is extended for the period that the
service member is miSsing.

(b) No power of attornéy executed after the effective date of this subsection ....
[revisor inserts date], by a service member in active state service may be extended |
under par. (a) if the document creating the power of attorney clearly indicates that
the power granted expires on the date specified even if the service member, after the
date of execution of the document, is reported missing to the department.

(%% PROFESSIONAL LIABILITY PROTECTION. (a) 1. If a service member who is called
into active state service has coverage under a professional liability insurance policy
that does not cover claims filed with respect to the service member during the peridd
of active state service unless the premiums are paid for the coverage for that period,
the insurer that provides the coverage shéll suspend the service member’s coverage
under the policy upon receipt of a written request from the service member to do so.
The insurer may not require that premiums be paid for the suspended coverage. The
insurer shall refund any premiuin amount already paid for coverage of the service
member for the period after the coverage is suspended or shall, at the option of the
service member, apply such amount to payment of any premium that becomes due

upon reinstatement of the coverage.
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2. Subdivision 1. does not require the suspension of coverage for any other
person who has coverage under the policy and who is not a service member called into

active state service or relieve any person of the obligation to pay premiums for

- coverage that is not required to be suspended under subd. 1.

(b) 1. Subject to subd. 2., an insurer that suspends éoverage under par. (a) is
not liable with respect to any claim that is based on the professional conduct,
including the failure to take an action in a professional capacity, of the service
member that occurs while fhe service membgr’s professional liability coverage is
suspended under this subsection.

2. For purposes of subd. 1., a claim that is based on the failure of a professional
to make adequate provision for the care of patients during the professional’s period
of' abtive state service shall be considered to be based on an action or the failure to
take action before the beginning of the period during which coverage is suspended
under this subsection, unless professional services were provided after the date on
which the suspension of coverage began.

(©1. Ifa service member whose professional liability insurance coverage is
suspended under par. (a) transmits to the insurer, within 30 days after the date on
which the service member is released from active state service, a written request for

reinstatement of his or her professional liability insurance coverage, the insurer

“must reinstate the coverage as of the date on which the insurer receives the written

reciuest. The period for which the coverage must be reinstated may not_be less than
the balance of the period for which the coverage would have continued under the
policy had the coverage not been suépended.

2. Upon receipt of the written request under subd. 1., the insurer shall notify

the service member of the due date for paying the premium for the insurance, and
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SECTION 1
the service member shall pay the premium within 30 days after receiving the notice.
For the minimum period of reinstatement required under subd. 1., the insurer may

not increase the amount of the pi'emium over the amount that was chargeable before

the suspension of the coverage for that period, except to the extent of any general

increase in premiums charged by the insurer for the same professional liability
cdverage for persons similarly covered by such insurance during the period of the
suspension.

) 1. Any action or proceeding in any court or before any public agency, as
defined in s. 36.54 (2) (a) 2., based on the alleged professional negligence or other
professional liability of a service member whose professional liability insurance
coverage has beén suspended under par. .(a) shall be stayed until the end of the period
of suspension if all of the following apply:

‘a. The action or procéeding was commenced during the period of suspension.

| b. The action or proceeding is based on an act or omission that occurred before
the date on which the period of suspension began.

_ c¢. The professional liability insurance policy would, except for the suspension, .
on its face cover the alleged professional negligence or other professional liability of
the service member. |

9. Whenever an action or proceeding is stayed under subd. 1., the action or

~proceeding shall be considered to have been filed on the date on which the service

member’s coverage is reinstated under par. (c) 1.
3. In ahy action or proceeding in which a stay may be granted under subd. 1.,

the period during which the professional liability insurance coverage is suspended

 may not be included in computing any limitations period for commencing the action

or proceeding.
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(e) If a service member whose professional liability insurance coverage is
suspended under par. (a) dies during the period of suspension, all of the following
apply: |

1. The requirement to stay any action or proceeding under par. (d) 1. terminates
on the date of the service member’s death.

2. The insurer that suspended the coverage is liable for any claim for daniages
for the professional negligence or other professional liability of the deceased service
member in the same manner and to the same extent as the insurer would be liable
if the service member had died while covered by the insurance but before the claim
was filed.

'( NOTICE OF BENEFITS UNDER THIS SECTION. The department of veterans
affairs shall bl.)rovide éach service member a brochure explaining this section When
tilat Service member enters active state service.

SECTION 2. 45.53 (title) of the statutes is amended to read:

45.53 (title) Soldiers’ and sailors’ civil relief act: federal service.

SEcTION 3. Initial applicability.

(1) This act first applies to service members who enter active state service on

September 12, 2001.

(END)



2001-2002 DRAFTING INSERT , LRB-3971/1ins
FROM THE RPN/PJK/RAC:cs:pg
LEGISLATIVE REFERENCE BUREAU

insert 7-5: % 4 / / /

2
10) Notmthstanldﬁxg ss. 138.04, 1%/9 (7) (b)), ( }) (bn), and (bp), 138.12 (10)

A

(a), 218.0101 to 218.0163, 422.201 (2), (3), (9), and (10s), 422.205 (1), and 422.206 (2),
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charges, other than insurance, in respect to the obligation or liability.
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Soldiers' and sailors' civil relief act for state service
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This bill would provide the same benefits of the Soldiers' and sailors' relief act under Wis. Stats. 45.53 to
members of the National Guard or the state defense force call up to state service under an order of the
governor. Under the provisions of the bill, interest on obligations incurred before entry into state service would
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The Wisconsin Department of Veterans (WDVA) provides both home loans and personal loans to qualified
veterans. It is possible that individuals called up to state service could have a home loan and/or a personal loan
from the WDVA. If the interest rate on any such loan was greater than 6-percent, then the rate would be
reduced to 6-percent. Several factors suggest that the fiscal impact from such reductions in the interest rate
would be minimal. First, the interest reductions for persons called up to active service in the U.S. armed forces
during the Persian Gulf War total about 120 for home loans and less than 10 for personal loans. Any call up of
National Guard or state defense force personnel is likely to be significantly less in number than the number
called up for the Persian Gulf War. Another factor is that more than 80 percent of the personal loans made by
the WDVA are at 6-percent. Likewise, most of the home loans made by the WDVA have an interest rate of less
than 8-percent. As a result of both of these factors, the savings from any interest rate reduction would be
minimal. Because it is not known how many persons would be activated for state service and then how many of
those individuals would have loans with the WDVA, it is not possible to provide an accurate estimate of the
fiscal impact of this bill.

This bill also requires that the WDVA provide each individual who may be called up to state service with a

brochure explaining the benefits provided under this bill. The cost to produce such a brochure would be minimal
and could be absorbed within the departments .existing budget.

Long-Range Fiscal Implications
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AN ACT to amend 45.53 (title); and to credte 21.75 of the statutes; relating to:

the rights of persons who are called intojstate service.

Analysis by the Legislative Reference Bureau

Under current federal law, persons who are in active service in the U.S. armed
forces and their dependents are given certain protectlons related to lawsuits, leases,
obligations and contracts for the period that they are in active service. Generally,
these protections are provided under federal law only if the service in the military
materially affects the armed forces member’s ability to meet the obligation. In most
cases, the armed forces member may waive the protections afforded by the law if he
or she does so in writing after entering the armed forces.

Under federal law, all interest on obligations incurred before entry into the
armed forces is capped at six percent for the duration of the military service. The
federal law tolls the running of all statutes of limitations during the period of active
service with respect to civil and administrative proceedings involving the service
member as either a plaintiff or a defendant. The federal law stays all civil actions

5[_, affecting the service member, including actions to repostSs property and
garnishment actions. Under the federal law, if in a court action’a default judgment
is requested, the person requesting the default judgment must submit an affidavit
regarding the military status of the opposing party, and the court is required to
appoint an attorney for the other party if he or she may be in military service. That
attorney may seek a stay of the proceedings under federal law. Federal law also
allows the reopening of a default judgment if that judgment was entered against a
service member during or with 30 days after his or her period of active service.
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Under federal law, members of the U.S. armed forces and their dependents are
protected from eviction from their dwelling if the monthly rent does not exceed

| $1200. In addition, the federal law allows a service member to terminate a lease

occupied as a dwelling or for professional, business, or agricultural purposes if the
lease was entered into before the service member was called into active service. In
this situation, the service member does not need to be materially affected to
terminate the lease. The federal law allows a court to stay the enforcement of
installment contracts, storage liens, and mortgage obligations. _

This bill provides these same benefits to persons who are called into state
service either as part of the state national guard or as part of the state militia.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 21.75 of the statutes is created to read:

21.75 Soldiers’ and sailors’ relief act; state service. (1) DEFINITIst. In

this section: £, 2o c/ar/s o hore

(a) “Active state service” means active servicﬁ/in the national guard or the state

defense force under an order of the governor issued under this chapter or actlve
for 30 dog or Agr€

serv1c)e21n the national guard under 32 USC 502 (f) or 506 that is not considered to
be “service in the uniformed services,” as defined in 38 USC 4303 (13).

(b) “Court” ineans_ a court of record.

(c) “Departmént” means the department of military affairs.

(d) “Service member” means a person who may be called into active state
service. . |

(e) “Period of active state service” means the period beginning‘on the date on
which the service member receives an order to enter active state service and ending

on the date of the service member’s release from active state service or death while

in active state service.
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(2) PROTECTION OF PERSONS SECONDARILY LIABLE. (a) If this seetion results in the
stay or suspensien of any obligation, liability, court action; order, writ, or judgment,
the court that issued the stay or suspension may grant the same remedy to sureties,
guarantors, endorsers, and others subject to the obligation, liability, court action.,
order, writ, or judgment.

(b) If a service member is the prineipal on a criminal bail bond and his or her
active state service causes the surety upon the bond to be prevented from enforcing
the attendance of the ser\rice member at court, the court shall not enforce the
provisions of the bond during the service member’s period of active state service and
may either during or after the period of active service discharge the surety and
exonerate the bail.

(c) A surety, guarantor, endorser, or other person subject to the obligation,

liability, court action, order, writ, or judgment under par. (a) or (b) may waive in

writing the rights afforded by this subsection, except that the waiver is not valid

unless the waiver is executed as an instrument separate from the obligation, liability,
court action, order, writ, or judgment. The waiver under this paragraph is not valid
after the beginning of the period. of active state service if executed by a service
member who subsequently is called into active state service. The waiver under this
paragraph is not valid if executed by a dependent of a service member unless the
waiver is executed during the period of active state service.

(3) EFFECT ON RIGHTS UNDER A WRITTEN AGREEMENT. This sér:tion does not prevent
the modification, termination, or cancelation of any contract, lease, bailment, or |
secured obligation, or the repossession, retention, foreclosure, sale, or forfeiture of

property that is security for any obligation or which has been purchased or received
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under a contract, lease, or bailment under a written agfeement of the parties if that
agreement is executed during or after the period of active state service.

(4) EXERCISE OF RIGHTS. No persnn may use the fact that a service member has
applied for, or received, a stay, postponement, or suspension in the payment of atax,
ﬁ_ne, penalty, insurance premium, or other civil obligation or liability as the basis for
doing any of the following: | |

(a) If the person is a lender, determining that the service member is unable to

‘pay any such civil obligation or liability in accordance with the terms of the obligation

or liability.

(b) If the person is a creditor, denying or revoking any credit.extended to the -
service member, changing the terrns of a credit agreement to which the service
member is a party, or refusing to grant credit to the service member in substanti'ally
the amount or on substantially the terms requested by the service member.

“(c) If the person is in the business of assembling or evaluating consumer credit
information, making an adverse repo_rt‘ on the creditworthiness of the service
member.

(d If the pefson is an insurer, refusing to insure the service member.

(5) DEFAULT JUDGMENTS, AFFIDAVITS, AND ATTORNEY REPRESENTATION. (a) If, in any
court action, there is a default of any appearance of the defendant, the plaintiff, when
requesting a default judgment, shall file with the court an aiﬁdav_it setting forth facts
showing that the defendant is not in active state service. If the plaintiff is unable to
file such an affidavit, the plaintiff shali when requesting a default judgment file an
affidavit settmg forth that the defendant is in active state service or that the plalntlﬁF
is unable to determine if the defendant is in active state service. If an affidavit is not

filed showing that the defendant is not in active state service, a default judgment
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may not be entered without a court order. A court may not order the entry of a default
judgment if the defendant is in active state service until the court has_appointed an

attorney to represent the defendant and protect the defendant’s interests. Unless

“the court determines that the defendant is not in active state service, the court may

| require, as a condition of entering judgment, the plaintiff to file a bond to indemnify

the defendant, if he or she is in active state service, against any loss or damage
resulting from the judgment if any part of the judgment is later set aside. The court
may make any other order as ma& be necessary to protect the interests of the
defendant under this éection.

(b) Ifa judgment is rendered in a court action against a service member during

the period of active state service or within 30 days after the end of that period of active

. state service, and it appears that the service member was prejudiced in making a

defense by reason of his or her active state service, the courﬁ may .reopen that
judgment if all of the follovﬁng conditions exist:

L .The service member moves the court to reopen the judgment within 90 days
after his or her period of active state service ends.

2. The service member has a meritorious or legal defense to the action.

(¢) Vacating, setting aside, or revérsing a judgment under this subsection does
not impair any right or title acquired by a bona fide purchaser for value under the
judgment.

(d) Any persbn who shall make or use an affidavit required‘ under this

subsection th_at he or knows to be false shall be fined not more than $10,000 or

. imprisoned for not more than 9 months, or both.

(6) STtAY OF AcTION. During any stage of a court action in which a service

member in active state service is involved as a party, or within 60 days after the end
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of the period of active state sei'vice, the court in which the action is pending may on
its own motion, and shall, on application of the service member or some person acting
on behalf of the service member, stay the action unless the court determines that the
service member’s ability to represent his or her interest in the action is not materially
affected by reason of his or her active state service.

(7) STAY OR VACATION OF EXECUTIONS OR ATTACHMENTS. In any court action that
is commenced against a service member before or after entering active state service,
or within 60 days after the period of active state service ends, the court may on its
own motion, and shall, on application of the service member or some person acting

on behalf of the service member, stay the execution of any judgment or order entered

~against the service member, or stay or vacate any attachment or garnishment

regarding the service member’s property, unless the court determines that the
service member’s ability to comply with the judgment or order is nof materially
affected by reason of his or her active state service.

(8) DURATION AND TERMS OF STAYS. (a) Any stay of any action, attachment,
execution, or garnishment under this section may be ordered for the period of the
active state service and 3 months after that period has endéd, or for any part of that
tiine.

(b) Any stay under par. (a) may be subject to such terms as may be just,
including the payment of installments in an amount and at the times that the court
determines.

(¢) If the service membér is a codefendant in an action, the plaintiff may, by
leave of the court, proceed against the other codefendants.

(9) StaTUTES OF LIMITATIONS. The period of active state service may not be

included in computing any peribd for the bringing of any action or proceeding in any
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court or before any public agency, as defined in s. 36.54 (2) (a) 2., by or against a
person in active state service or by or against his or her heirs, execu'tors,
administrators or assigns, whether the cause of action or proceeding or the right to
bring the action or proceeding accrued before or during the period of active state

. : Cs :
service. m /@{ @B

(10)(Notwithstanding ss. 138.04, 138.09 (7) (b), (bm), (bn), and (bp), 138.12 (10)

(a), 218.0101 to 218.0163, 422.201 (2), (3), (9), and (10s), 422.205 (1), and 422.206 (2),
no obligation or liability bearing interest at a rate in excess of 8 percent per year
incurred by a service member in active‘ state service before his or her entry‘into that
‘service may, during any part of the period of active state service, bear interest in
excess of 6 percent per yeér except by court order. If, upon application by an obligee,
a court determines that the ability of the service member to f)ay interest upon the
obligation or liability at a rate in excess of 6 percent per year is not materially affected
by reason of his or her active state service, the éoﬁrt may make any order that is just.
In this subsection, “interest” includes service charges, renewal charges, fees, or other
charges, other than insurance, in respect to the obligation or liability.

(11) EvICTION sTAY. (a) No eviction may be made during the -period of active
state service in respect to any premises for which the 'agreed rent doeé not exceed
$1,200 per month, occupied chiefly for dwelling purpoées by the spouse, children, or
other depéﬁdents of a service member who is in active state service, except upon
order of a court in an action affecting the right of possession.

(b) In an action for eviction under par. (a), the court may on its own motion, and

shall, on application of the service member or some person acting on behalf of the .

service member, stay the proceedings for not longer than 3 months unless the court

determines that the ability of the tenant to pay the agreed rent is not materially
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affected by the active state service. The court may make any other order in the
eviction action as it considers necessary and just. If a stay or order is issued under
this paragraph, the court may, upon the request of the owner of .the premises, make
any other order as may be applicable to conserve the interests of all of the parties.

(c) Any person who knowingiy takes part in any eviction prohibited under par.
(a) except as provided in this subsection, or attempts to do so, shall bé fined not more
than $10,000 or imprisoned not more than 9 months, or both.

(12) AcrtiON TO ENFORCE OBLIGATION SECURED BY MORTGAGE. (a) In this
subsection, “obligation” means an obligatioh of a service member in active state
service that was incurred before the service member’s period of active state service

began and that is secured by a mortgage, deed of truét, or other security in the nature

ofa mortgage on real or personal property that is owned by the service member.

(b) If a court action against a service member is commenced during the service
member’s period of active state service to enforce an obligation for n'onpaymen‘t of
any sum due or for any other breach of terms occurring before or during the service
member’s period of active state service, the court shall hold a hearing on the matter.

Unless the court determines that the service member’s ability to comply with the

“ terms of the obligation is not materially affected by reason of his or her active state

serviée, the court on its own motion may, or upon application of the service member
or another person on his or her behalf shall, do any of the following:
1. Stay the action as provided in this section.

2. Make such other disposition of the case as the court determines is equitable

‘to the interests of all parties.

(¢) 1. Notwithstanding the times provided in ss. 846.10, 846.101, 846.102, and

846.103 for sales of real property, no foreclosure, sale, or seizure of property for
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nonpayment of any sum due or for any other breach of terms is valid if it occurs

during or within 3 months after the service member’s period of active state service,

unless the court ordered the foreclosure, sale, or seizure of property before the
beginning of the service member’s period of active state service and approves the
foreclosure, sale, or seizure after it occurs.

2. Apy person who knowingly causes a fofeclosure, sale, or seizure of property
that is invalid under subd. 1. shall be fined not more_than $10,000 or imprisoned for
not more than 9 months, or both.

(13) PERSONAL PROPERTY CONTRACTS. When an action to resume possession of

- personal property, or to rescind or terminate a contract for the purchase of personal

property, has been stayed under this section, the court may appoint 3 disinterested
pefSons to appraise the property. Based upon the report of the appraisers, and unless
undue hardship would result to the dependents of the service member iﬁ active state
service, the court may order that a sﬁm be paid to the service member as a condition
of resuming possession of the property or rescinding or terminating the contract.

(14) TERMINATION OF LEASES BY LESSEES. (a) This subsection applies to a lease

‘to which all of the following apply:

1. The lease was executed by or on behalf of a service member who entered
active state service after the lease was executed.

2. The lease covers premises that are occupied for dwelling, professional,
business, agricultural, or similar purposes by the service member, or the service
member and his or her dependents.

(b) A lease to which this subsection applies may be terminated by the service
member at any time after the beginning of the service member’s period of active state

service by giving notice in writing by personal delivery or first class mail to the
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landlord or the person who has been receiving rent or managing the property as the
landlord’s agent. |
| (c) If the lease provides for monthly payment of ‘rent, téfmination shall be
effective 30 days after the first date on which the next rental payment is due and
payable after the date on which the notice is delivered or mailed. In any other case,
all of the following apply: |

1. Termination shall be effective on the last day of the month after the month

_ in which the notice was delivered or mailed.

2. Any unpaid rent for the period preceding termination shall be computed on
a prora}ted basis.

3. The landlord or the landlord’s agent shall refund to the service member any
rent paid in advance that applies to the period after termination. |

(d) Upon application of a landlord after receiving notice under this subsection
and before the lease termination date provided for in this subsection, a court may
make “such modifications to or restrictions on the relief granted in this subsection as
the court determines are appropriate under the circumstances.

(e) No person may knowingly seize or retain personal property belonging to a
service member who lawfully terminates a lease under this subéection, or in any
manner interfere With the removél of the service member’s personal property from
the premises covered by the lease, for the purpose of subjecting the personal property
to a claim for rent accruing after the termination of the lease. Any person who
violates this paragraph shall be fined not more thaﬁ $10,000 or i.mprisoned for not
more than 9 months, or both.

(f) Section 704.29 does not apply to the termination of a lease as provided in this

subsection.
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(15) STORAGE LIENS. (a) Notwithstanding ss. 704.05 (5) and 704.90, no person

may enforce a lien for storage of any household goods, furniture, or personal effects

of a service member during the period in which the service member is in military

N service and for 90 days after the member’s completion of military service, except as

permitted by a court order under sub. (2).

(b) No person may exercise any right to foreclose or enforce a lien for the storage
of honsehold goods, furniture, or personal effects of a service member during the
tservice member’s period of active state service end for 3 months after that period
ends except npon an order of the court. In an action under this paragraph, the court,
after a hearing, may on its own motion, and shall, on application of the service
member or some person acting on behalf of the service member, stay the proceeding
or make such other order as may be equitable to conserve the interests of all parties,
unless the court determines that the ability of the service member to pay storage
charges due is not materially affected by his or her active state service.

(c) Any person who violates par. (a) may be fined not more than $10,000 or
imprisoned for not more than 9 months, or both. |

(16) DEPENDENT BENEFITS. Upon application to the court, a dependent of a
service member is entitled to the same benefits given to a service member while in
active state service, unless the court determines that the ability of the dependent to
comply with the terms of an obligation, contract, lease, or bailment is not materially
impaired by reason of the service member’s active state service. |

(17) TRANSFERS OR ACQUISITIONS. If a court determines that any interest,
property, or contract has been transferred or acquired with the intent to delay the

enforcement of a civil right by taking advantage of this section, the court shall enter
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any judgment or make any order that isjust, notwithstanding the provisions of this
section.A

(18) CERTIFICATE OF SERVICE; PERSON REPORTED MISSING. (a) In any action or
proceeding under this section, a certificate signed by the adjutant general or a person
designated by the adjutant general as to the period of active service of a service
member shall be prima facie evidence as to any of the following facts:

1. That the service member named has been in active state service.

2. The period of the active state service, including the date the service member
was ordered into active state service.

3. The monthly pay received by the service member in active state service at
the time the certificate was issued.

4. If the service member died while in active state service, the date and the
place where he or she died.

(b) The adjutant general shall provide the certificate under par. (a) upon
request of the service member or of a person acting on behalf of thé service member
or his or her estate, and any certificate so provided shall be prima facie evidence of
the facts stated in the certificate and of the authority of the signer to issue the
certificate. |

(c) When a service member.in active state service has been reported missing
to the department, the service member shall be presumed to continue in active state
service until accounted for, and no period limited under this section which begins or
ends with the death of a service member shall begin or end until the death of the

service member is determined by the department or by a court.
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(19) INTERLOCUTORY ORDERS. A court may revoke, modify, or extend any
interlocutory order made by the court under this section, upon the court’s own motion
or on the motion of a party, upon such notice to the parties as the court may require.

(20) STAY OF ENFORCEMENT OF OBLIGATIONS OR LIABILITIES. (a) A service member
may, at any time during his or her period of active state service, or within 6 months
after that service ends, apply to a court for relief with respect to any obligation or
liability incurred by the service member before his or her period of active state
service. The court, after appropriate notice and hearing, may grant the foliowing
relief unless the court determines that the ability of the service member to comply
with the terms of ﬁhe obligation or liabiiity has‘ not been materially affected by his
or her state active service:

1. In the case of an obligation payable in installments under a contract for the
purchase of real estate, or secured by a mortgage upon real estate, a stay of the
enforcement of the obligation during the period of active state service and, from the
date of the end of the period of active state service or from the date of requesting the
relief if made after the service is ended, for a period equal to the period of the
'remaining life of the installment contract or instrument evidencing the obligation
plus a period of time equal to the period of active state service, or any part of that
combined period. The court may issue a stay under this paragraph if the service
member makes payments of the balance of the principal and aecumulated interest
due and unpaid at the date of fhe end of the period of active state service or from the

date of requesting the relief, whichever is appropriate, in equal installments during

. the combined period and at the rate of interest as is prescribed in the contract or

- instrument evidencing the obligation for installments paid when due. The court may

order other terms under this paragraph as are just.
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2. In the case of any other obligation or liability, a stay of the enforcement of
that obligation or liability during the servicé member’s period of active state service
and, from the date of the end of the period of active state service or from the date of
requesting the relief if made after the service is ended, for a period equal to the period
of active state service or ahy part of that period. The court may issue a stay under
this paragraph if the service member makes péyments of the balance of the principal
and accumulated interest due and.unpaid at the date of the end of the period of active
state service or from the date of reqﬁesting the relief, whichever is appropriate, iﬁ
equal iﬁstallments during the extended period and at the rate of intereét as is
prescribed for the obligation or liability when due. The court may order other terms
under this paragraph as are juét.

(b) When a court has granted a stay. under this subsection, no penalty may
accrue during the period that thé terms and conditions of the stay are complied with
by reason of the failure to comply With the terms or cohditions of the obligation or
iiability in respect to which the stay was granted.

(21) POWER OF ATTORNEY EXTENSION FOR MISSING SERVICE MEMBER. (a) A power
of attorney that was dtily executed by a service member that is reported missing to
the department and that designates the service member’s spouse, parent or named
relative as his or her attorney—in—fact for specified, or all, purposes, and that expires
after the service member is reported missing, is extended for the period that the
service member ié missing. | |

(b) No power of attorney executed after the effective date of fhis subsectidn
[revisor inserts datel, by a service member in active state sérvice may be extended

under par. (a) if the document creating the power of attorney clearly indicates that
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the power granted expires on the date specified even if the service member, after the
date of execution of the document, is reported missing to the department.

(22) PROFESSIONAL LIABILITY PROTECTION. (a) 1. Ifa service member who is called
into active state service has coverage under a professional liability insurance policy
that does not cover claims filed with respect to the service member during the period
of active state service unless the premiums are paid for the coverage for that period,
the insurer that provides the coverage shall suspend the service member’s coverage
under the policy ilpen i'eceipt of .a written request from the service member to do so.
The insurer may not require that premiums be paid for the suspended coverage. The
insurer shall refund any premium amount already paid for coverage of the se.r'vice
member for ‘th»e period after the coverage is suspended or shall, at the'option of the
service member, apply such amount to payment of any premium that becomes due
-ﬁpon reinstatement of the coverage. |

2. Subdivision 1. does not require the suspension of coverage for any other
person who has coverage under the policy and who is not a service member called into -
active state service or relieve any person of the obligation to pay prem_iums for
coverage that is not required to be suspended under subd. 1.

(b) 1. Sub_]ect to subd. 2., an insurer that suspends coverage under par. (a) is
not liable with respect to any claim that is based on the professional conduct,
including the failure to take an action in a professional capacity, of the- service
member that occurs while the service member’s professional liability coverage is
suspended under this subsection. |

2. For purposes of subd. 1., a claim that is based on the failure of a professional
to make adequate provision for the care of patients during the professional’s period |

of active state service shall be considered to be based on an action or the failure to
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BILL : SECcTION 1
take action before the beginning of the period during which coverage is suspended
under this subsection, unless professional services were provided after the date on
Which the suspension of coverage began.

(c) 1. If a service member whose professional liability insurance coverage is
suspended under par. (a) fransmits to the insurer, within 30 days after the date on
which the service member is released from active state service, a written request for .

reinstatement of his or her professional liability insurance coverage, the insurer

'must reinstate the coverage as of the date on which the insurer receives the written

requé_st. ‘The period for which the coverage must be reinstated may not be less than
the balance of the'period for which the coverage would have continued under the
policy had the coverage not been suspended.

2. Upon receipt of the written request under subd. 1., thé insurer shall notify

the service member of the due date for paying the premium for the insurance, and

- the service member shall pay the premium within 30 days after receiving the notice.

For the minimum period of reinstatement required under subd. 1., the insurer may
not increase the amount of the premium over the amount that was chargeable before
the suspension of the coverage for that period, except to the extent of any general
increase in | premiums charged by the insurer for the same professional liability
coverage for persons similarly covered by such insurance during the period of the
suspension.

(d) 1. Any action or proceeding in any court or before any public agency, as
defined in s. 36.54 (2) (a) 2., based on the alleged professional negligence or other
professional iiability of a service member whosé professional liability insurance
coverage has been suspended under par. (a) shall be stayed until the end of the period

of suspension if all of the following apply:
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-a. The action ‘or’ proceeding was commenced during the period of suspension.
b. The action or proceeding is based on an act or omission that occurred before
the date on which the period of suspension began.
 ¢. The professional liability insurance policy would, except for the suspension,
on its face cover the alleged professional negligence or other professional liability of
the service member.
2. Whenever an action or proceeding is stayed under subd. 1., the action or

proceeding shall be considered to have been filed on the date on which the service

' member’s coverage is reinstated under par. (c) 1.

3. In any ac_tion or proeeeding in which a stay may be granted under subd. 1.,
the period during which the professional liability insurance coverage is suspended
niay not be included in computing any limitations period for c.om‘inehcing the action
or proceeding.

(e) If a service member whose professional liability insuranee coverage is
suspended under par. (a) dies during the period of suspension, all of the following
apply:

1. The requirement to stay any action or proceeding under par. (d) 1. terminates

on the date of the service member’s death.

2. The insurer that suspended the coverage is liable for any claim for damages

~ for the professional negligence or other professional liability of the deceased service

member in the same manner and to the same extent as the insurer would be liable
if the service member had died while cove_red by the insurance but before the claim

was filed.
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BILL ) SECTION 1
(28) NOTICE OF BENEFITS UNDER THIS SECTION. The department of vetérans
affairs shall provide each service member a brochure explaining this section when
that service member enters active state service.
'SECTION 2. 45.53 (title) of the statutes is amended to read:

45.53 (title) Soldiers’ and sailors’ civil relief act: federal service.

'SEC'i‘ION 3. Initial applicability.
(1) This act first applies to service members who enter active state service on
September 12, 2001.

(END)



