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DANE COUNTY

Kathleen M. Falk
County Bxeculive

Evmys 2001

Senator Bob Jauch Representalive Mark Pettis
Scnate Co - Chairperson : : Assernbly Co — Chairperson
Joint Commiltee on Information Joint Commitice on Information
Policy and Technology Policy and Technology

PO Box 7882 PO Box 8953

Madison, WI 53707-7882 Madison, WI 53708

Dear Senator Jauch and Representative Pelfis:

“Re: Suppdrt for SB 152 and AB 317 (Uniform Sales and Use Tax
Administration Act)

‘Thank you for introducing the legislation which creates the “Uniform Sales and Use Tax
Administration Act”. Both the Dance County Board and 1 support the goals of this
legislation.

Revenues generated from the sales tax arc important to the state and many counties,
Including Internet sales within a new streamlined mxaﬂon system leveis tha field of
-:axatmn for Ercnmmcrce and Main Street busmesses s -

T hanks again to you zmd the mcrnbers of your Commiitee for proposing !.h‘:s
* important legislation,

Sincerely yours,

o
Nteee /%,
Kathleen Falk
Dane County [xecutive

Ce: Members of the Joint Comumittee on Information Policy znd Tcchnology
Danc County Board of Supervisors
Adam Korbitz, Senate Toint Commitiee Staff
Don Nelson, Assembly Joint Cornmittec Staff

210 Martin Luther King, Ir. Boulevard, Cliy-County Building, Madison, Wisconsin 53709
PH 6{}2[266—4134 FAX 266-2643  ThD 266-9138



Wisconsin Counties Association

MEMORANDUM

TO: The Honorable Joint Committee on Information Policy and Technology
FROM: Allison KujawayLogislative Associate
DATE: May 9, 2001

RE: Senate Bill 152 and Assembly Bill 317

The Wisconsin Counties Association {(WCA) supports Senate Bill 152 (8B 152) and
Assembly Bill (AB 317) which would attempt to streamline the sales tax in Wisconsin and
across the United States. Without the simplification of the sales tax collection, WCA has
serious concerns regarding the future of the sales tax as a viable revenue source for state
and county government in Wisconsin.

Consumer purchasing of goods by way of the Internet, phone and mail order has literally
brought the goods and services of the world to the homes of consumers. Americans are
taking advantage of these convenient ways of shopping in record numbers. According to
the U.S. Department of Comerce Internet traffic alone is doubling every one hundred
-days This tremendous shift in purchasmg from traditmnai brick and mortar retaﬁers to
remote sales creates serious problems for state and local governments,

Wisconsin counties rely heévily on the optional sales tax to provide property tax relief to
county taxpayers. To date, 54 Wisconsin counties have elected to impose a one-half
percent sales tax, which reduces reliance on the property tax by $200 million per year.

Dane Ceunty’s budget illustrates the direct importance of the county sales tax. According
to the Wisconsin Department of Revenue, Dane County would have to raise property taxes
by over 40 percent or make almost $36 million in cuts, mostly in law enforcement or
human services, if the county lost the sales tax.

The sales tax comprises about one-third of the State of Wisconsin’s General fund. Past
history has indicated that when the state has experienced significant strains on its budget,
the result has been a reduced commitment to county government funding. If sales tax
collection is hampered, it is likely that all local governments in Wisconsin will experience

recduced state aid.

100 River Place, Suite 101 ® Monona, Wisconsin 53716 ¢ 608/224-5330 ¢ 800/922-1993 ¢ Fax 608/224-5325

Mark M. Rogacki, Executive Director

Mark D. O’Connell, Chief of Staff Darla M. Hium, Deputy Directc

Craig M. Thompson, Legislative Director Lynda L. Bradstreet, Administrative Direct
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WCA Memorandum
May 9, 2001

The current system of state and local tax administration is complex and burdensome.
Differences in tax law among the states, coupled with the extensive use of the tax by local
governments in many states, impose a significant compliance burden on multistate sellers,
a-burden for which they are not compensated in many instances.

Various federal legislative proposals affecting Internet sales could significantly reduce
state and local government ability to collect sales taxes. Substantial changes are necessary
if the sales tax is to continue as an integral part of the state and local revenue system. Sales
tax laws must be made significantly more uniform across the states, and the administration
of the tax must be substantially overhauled and simplified.

WCA urges you to support SB 152 and AB 317 in an effort to cooperate with other states

to adopt a simplified, more uniform sales tax structure. SB 152 and B 317 is the first step
Wisconsin will have to take to prepare for the implementation of a nation-wide system for
sales tax collection that also preserves state and local sovereignty.

If you have any questions, please do not hesitate to contact me at 1-608-224-5330.



GENERAL ELECTRIC COMPANY COMMENTS

ON SENATE BILL 152/ASSEMBLY BILL 317

PRESENTED TO THE JOINT COMMITTEE
ON INFORMATION POLICY & TECHNOLOGY

May 9, 2001

General Electric Company appreciates the opportunity to submit comments in support of
Senate Bill 152 and Assembly Bill 317, creating the Uniform Sales and Use Tax Act
("Act”). GE has been closely involved in the Streamlined Sales Tax Project (“SSTP”)
and would like to commend Diane Hardt of the Wisconsin Department of Revenue for

her leadership of the Project and her hard work in promoting this important effort.

GE also has a special interest in Wisconsin’s Iégisiative effort to simplify sales tax
administration because its Medical Systems business is headquartered in the State and
employs approximately 5,000 people statewide. GE sells goods throughout the United

States and is impacted by the costs of attempting to comply with the varying

administrative requirements of the over 7,000 U.S. jurisdictions imposing sales and use

taxes. It also bears the costs on audit when, as is inevitable under the current system,

mistakes are made,

For these reasons, GE supports the efforts of the National Conference of State Legislators

(“NCSL”), National Governors Association (“NGA™), and the state tax administrators




that have worked so hard in developing simplification proposals. Administrative
simplification will encourage remote vendors to voluntarily collect tax; reduce the costs
of multistate sellers in collecting this tax on behalf of the states; reduce audit expenses;
and reduce the costs to the state in auditing taxpayers and collecting unremitted taxes.

Both the private and public sectors can be winners if this effort succeeds.

GI supports Wlsconsm in taking the next step in attaamng simplified safies tax
admzmstratmn through the enactment of the Act The Act sets forth the basm prmczpies
that are necessary to create a system that is suffimenﬂy umfonn and szmphﬁed to truly
benefit taxpayers and tax admmistraters GE nges its unqualified support to these

provisions.

By adoptmg the Act Wzsconsm will be abie to continue to work with the other states

’ enacung szfmlar lcgzsiatzcm te cannnue these 1mpartant s;mpl:ﬁcanon eﬁ‘erts This 15
important in order for Wisconsin to continue to play a role in the future development of
simpiiﬁcatien_}iréégs_a;s. ‘While GE believes that the future governance of the Project
should be mﬁré_ﬁzliy. developed, this issue should not be used as a reason to delay
enactment of thé provisions that fgrm the core of the Project. GE urges the Wisconsin
Legislature to continue to participate in the Project and to enact the administrative

simplification standards as set forth in SB 152 and AB 317



For more information, contact:

Scott Roberti, State Tax Policy Director
General Electric Company
(203) 373-3413

or

Suzanne Kelley, Manager
GE Government Relations

(262) 548-5035 — W1 Office



John Hadjiparaskevas 412 Mt. Kemble Avenue, §222
External Tax Policy Morristown, NI 47960
Regional Director {973) 644-8059

Statement in Support
State of Wisconsin
Senate Bill 152 and Assembly Bill 317
Joint Committee on Information Policy and Technology

'May_"% 2001 e

Chairman Jauch, Chazrman Pettis, members of the J o;nt Cﬁmmattee my name is John
Had3 1paxaskevas and Iam here today on behalf of AT&T to express our support for Senate
Bill 152 and Assembly Bill 317, which create the Uniform Sales and Use Tax
Administration Act. The Act authorizes the Department of Revenue to pursue uniformity
measures with other states that will simplify and modernize sales and use tax

administration and compliance.

 AT&T has supported the efforts of the Streamlined Sales Tax Project (“SSTP”), the
National Conference of State Legislatures ("NCSL"), and all pamcapatmg States to simplify

sales and use tax ﬁomphance and admzmstratzve burdens thr{mgh mcreased uniformity and

more efficient comphance pmcesses Accordmgly, we have encaurageé the SSTP and

NCSL to work ‘with the ielecommumcatlons mdustry on their respective s;mpizﬁcation
proposals. It is extremely important that as many states as possible participate in the

process to provide input that will ensure that individual state preferences are heard and

considered. Senate Bill 152 and Assembly Bill 317 provide Wisconsin with this
opportunity.

Recent studies and reports have documented the excessive burdens of complying with state

and local taxes imposed on telecommunications services.! AT&T files over 100,000 state

! See Committee on State Taxation, 3(0-State Study and Report on Telecommunmications Taxauon, Washington D.C,
November 29, 2000 (wwwstatetax. o1g); and also see Cordes, Joseph 1, THE TANGLED WEB OF TAXING
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and local transaction tax returns a year, which equates to almost one return being filed

every minute during an average work week.

The difficulty in complying with these taxes is compounded due to a lack of information
from the taxing jurisdictions. Both the SSTP and NCSL proposals have included
provisions, which we emphatically support, that will ensure that businesses have the
information they need to properly meet their compliance obligations. Provisions that place
certain restrictions on state and local governments and require untformity in the
administration of their tax laws will go a long way to alleviate the compliance burdens and

potential tax exposures faced by sellers.

_"I_’hef cu:rrentstate and local tax structures are seriously in need of modernization, and we
hope that you will support these efforts in the State of Wisconsin. Thank you once again for
the opportunity to provide this statement in support of Senate Bill 152 and Assembly Bill
317.

TALK: Tel , Progress and Freedom Foundation (wwwipifozg),

September 2000.
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ShawPittman

PRIMER ON STATE SALES TAX FOR RETAIL SALES
s MADE OVER THE INTERNET

Jerald A. Jacobs
Karen L. Cipriani

Shaw Pittman
Washington, D.C.

All retailers are subject to sales tax when they sell goods in states that have a sales
tax laW. Forty-five states and the District of Columbia currently charge sales tax on
products and services purchased within the state or purchased Outwoﬂstate for use inside
the.state. While state laws vary, generally a state will impose sales tax on sellers that are
censidered to-have maintained a place of business or engaged in business in the taxing
state. “Sales tax” generally refers to a tax imposed on the seller; “use tax” refers to a tax
imposed directly on the consumer for the privilege of storing or consuming products in the
state. While these taxes are distinguishable, for purposes of this primer they are used
interchangeably. '

The ability of some states to impose sales tax on Internet-based transactions has
been hampered by the Interet Ta'*{ Freedom Act("ITFA”), enacted as part of the omnibus
; appropriations. bzll for FY 1999.' The ITFA was éeswned to-prevent ﬁmher taxation of
Internet-based sales while Conoress and the states take the time to develop a
comprehensive policy, and creates a three-year moratorium on the creation and imposition
of state taxes that have the effect of discriminating against electronic commerce.

Specifically, the ITFA prohibits state or local governments for three years (until
October 21, 2001} from imposing either (1) taxes on Internet access, unless such taxes
were generally imposed and actually enforced before October 1, 1998, or (2) “multiple or
discriminatory taxes on electronic commerce.”™ For example, a discriminatory tax under
the act would include a state tax on retail sales that is not imposed on goods acguired

% Pub. Law No. 105-277, 112 Stat. 2681-725, 1998 (to be codified at 47 U.S.C. 151
gl seq. )

. Pub. Law No. 105-277, Titde X1, Sec. 1101(a). The ITFA defines “elecironic
commerce” as “any transaction conducted over the Internet or through Internet access,
comprising the sale, lease, license, otfer, or delivery of property, goods, services, or
information, whether or not for consideration, and includes the provision of Internet
access.” [d. at Title X1, Sec. 1104(3).




through more traditional means. In addition, the law bars any state from considering an
Internet service provider to be the “agent” of an cut-of-state vendor solely as a result of
displaying the vendor’s web site information over the Internet or processnw orders over
the Internet.® In many states, then, the ITFA will bar the state from imposing taxes on
sales made over the Internet where the retailer has no other connection 1o the state.

Nonetheless, the three-year moratorium on state taxation of Internet sales does have
limits. The ITFA specifically prohibits a state from imposing a tax when the soie basis for
finding an out-of-state vendor subject to tax is the ability to access the vendor’s web site.
However, the ITFA providés that where a tax has already been “generally imposed and
actually enforced” by a state prior to October 1, 1998, that state will be exempt from this
prohibition against taxing an out-of-state vendor solely on the basis of its web site.” States
with pre-existing statutes will remain free to tax retailers under the terms of those statutes.
While the language of the statute is unclear, it is possible that a state would be required to
demmonstrate that it had: prevmusiy taken steps to enforce its pre-existing tax laws against
Internet se’x"%ers n carder for those laws to be upheld under the moratortum. In addmwn
 existing state statutes that tax general Internet access may still be applied to Internet sales.
Indmdual state laws must be exammed to determine the applicability of the ITFA to sales
of goods over the Internet under that state’s sales tax practices.

L. OVERVIEW OF STATE SALES TAX LAWS

To be valid and effective, a statute imposing a tax on the sales of out-of-state
retailers must meet certain constitutional tests. Specifically. state tax laws must satisty the
requirements of both the Due Process Clause of the Fourteenth Amendment and the
Commerce Clause. In other words, the state must demonstrate that an out-of-siate retatler
has’ su‘ttmem economic contacts to the state 1o justity extending jurisdiction over that
retailer (“Due Process nexus”), and there must be sufficient contacts between the retailer
and the state, usually evidenced by physical presence in the state, to justify the imposition
ol 1ax onwe selier ("Commerce Clause nexus’™).

Thé 1992 United States Supreme Court case Quill Corp. v. North D’lk(}t". currently
provides the basis for analysis of any state sales or use tax law. Quill involved North
Dakota’s auempt to require a Delaware mail-order company that sold office equipment and
supplies to collect and pay a use tax on all goods purchased for use within North Dakota.
While the company used catalogs, flyers, and telephone calls to solicit business in North
Dakota, it had no outlets, warehouses, employees, or sales representatives in the state. The
court found that states have authority to exercise jurisdiction over out-of-state vendors
consistent with the Due Process Clause if certain minirmnum contacts have been made in the

} Id. at Title X1, Sec. 1104(B)}(1).
A Id. at Title X1, Sec. 1104(B)(i).

’ 504 U.S. 298 (1992).
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state. In other words, if a retailer were to “purposefully direct” its activities towards the
state {for example, by advertising or making sales), then the seller may subject itself o
jurisdiction in the state.

However, the court found that even if a state may have the authoriy 10 tax under
the Due Process Clause, the actual imposition of the tax may nevertheless be
uncenstitutional under the Commerce Clause if it impermissibly burdens interstate
commerce and the ability of vendors to conduct business in and among the several states.
The court ¢larified that in order to require a vendor to colleet-and remit sales or use tax, a
state must demmstraze that the vendor's activities have a “substantial nexus” with the
taxing state.® Under Qg___ a company must have a physical presence in the state in order
for'a nexus 1o exist under the Commerce Clause which triggers the obligation to collect
sales and use. While a physical presence is not necessary to establish minimum contacts
under the Due Process Clause, phvsma} presence is required to establish a nexus: for
pUrposes of the Commerce Clause. Inthis case the court found that the out- -of-state
vendor only had a de minintis physical presence in the state (it held title to several
computer disks - the state), despite making almost $1,000,000 in annual sales to 3,000
customers in the state; therefore, North Dakota could notimpose sale tax obligations on the
‘ \endor In partzculaf the Quill court reiterated its holding in a 1967 case, National Bella

a _of Revenue, that vendors whose only connection to a state is through
common carrier or U.S. mail ; are free from state-imposed duties to collect sales and use tax
under the Due Process Clause.®

6 §_§ Cr:}mr.a' ete Auto Trzmsét Inc v, Brady, 430 U S. 774 at 279 (§97'7) (Szate sales

substanual ne*s:us io the ta\:m&State (2) is fa;rly appox‘i;@ned (.3) does nm dlscnmmate
against interstate commerce, and (4)is fairly related to services provided by the State).

Certain lower court cases since Quill have rejected the substantial nexus” test and
feok ipstead to the vené(}r s presence in the state. Underthis analysis, a vendor need only
have Amore than a ‘slightest presence’ in the state, which Amay be manifested by the
presence in the taxing state of the vendor’s property or the conduct of economic activities
in the taxing state performed by the vendor’s personnel or on its behalf. Orvis Co. v, Tax
Appeals Tribunal, 634 N.E.2d 954, 961 (N.Y. 1995) (citattons omitted) (finding that
Vermont corporanion that sold outdoor equipment to New York residents through mail
order catalog and periodically sent representatives 1o New York had a sufficient physical
presence in New York to justify the imposition of sales tax). See also Brown’s Furniture,
Inc.v. Wagner, 665 N.E.2d 793 (I1L. 1996) (finding that only more than a “slightest”
presence is necessary for a vendor 1 be subject to safes tax, which presence was found due
to a company’s extensive advertising and regudar furniture deliveries in the taxing state).

s National Bella ‘1 of Revenue of State of 1Hinois, 386 US, 753 (1967)
(finding that a vendor was not rec;ulred 1o pay use tax when 1t did not have property or
representatives in Hlineis and its only contact with the taxing state was through its mail
order catalog). But see Koch Fuels, Inc. v, Clark, 676 A.2d 330, 334 (R.1. 1996) (finding
Footnote continued on next page




IL. APPLICATION TO INTERNET RETAILERS

Many courts and commentators have extended this analysis to equate mail order
catalog sales with Internet sales. The United States Supreme Court has not addressed the
sstie of whether Internet sales can sub}eet a vendor to jurisdiction in-a state and, if a
substantial nexis exists, to-state sales tax. However, it is likely that thé Quill requirements
for constitutional sales tax statutes will be applied to an analysis of whether sales tax must
be collected and remitted on retail sales made over the Internet. Lower court cases since
Quill have been split as to-whether a company’s maintenance of an Internet presence alone
may guﬁ)act that company to 3urtsdlctmn ina particular state under the Due Process
Clause.” However, where a vendor’s activities involve more than maintenance of a passive
web site, as is the case with retailers that offer products and process orders over the
Internet, it becomes more likely that courts will find that a state may properly subject the
re*;azlez‘ to jurasdis::twn in-accordance with the:Due Process Clause because the retatler has’
d:recteé its busmess actmttes tewards state residenits.’

-

Foowote continued from previous page .

that ca'i:il-'-sfh'iphie;m by common carrier nongtheless created sufficient nexus when vendor had
complete-control over and ownership of product during shipment, contract was exclusive,
cargo was unique, and sales were consummated in-state).

K S_gg,g@_ CompuSawe Ing. v, Pattersgn 89 F.3d 1257 at 1263-1266 (6th Cir.
1996) {finding that continuing transmissions to a network service over the Internet
pursuam to software aﬂreemem was Sﬁfﬁciem to. pmwde Smte thh jurisdiction over out-
_of-state company); InsclSystems. Inc v, L 1w, 937 F: Supp. 161 (D Conn,
19963 1_ndmg that sehc;-tata-an of busmess: thr@ueh toil frf::e number and web site
accessible within State allowed for jurisdiction over out-of-state cempany for purposes of
rademark infringement suit). But see Cybersell Inc. v. Cybersell, Inc., 130 F.3d 414 (9th
Cir, 1997} {ﬁnémg that more than existence of a passive web site aaces&bie in State was
requlred bef@ﬁ: cempany -could be subjecr o jmsdictzon for trademark infringement suit);
chov. Fallon McEHigott, Inc, ’\’{0 95-4037, 1996 U.S. Dist. LEXIS 15139
(S D. Cal Auﬁ’ust 6, 1996) (ﬁndlrzv maintenance of web site by itself did not amount to-
minimum contacts aiiowmg for exercise of @ersonal jurlsdtcuon over out-of-state
advertising agency); Bensusan Rest ing, 937 F. Supp. 295 (S.D.NY.
1996} (ﬁndmg that State did not have }urrsdictlon over company whose sole contact with
the State was a passive web site that provided information about the company’s jazz club).

1 e Zippo Manufacturi ippo Dot Com, Inc., 952 F. Supp. 1119 at 1124
(W.D. Pa. 1997} (m ﬁndmg thaz jurtsdwnen ceuié be extended to an out-of-state Interner
news service that had no offices or employees 1y the state but had subscribers in staze, the
court suggested that “the likelihood that personal jurisdiction can be constitutionally
exercised is directly proportionate to the nature and quality of commercial activity that an
entity conducts over the Internet.”).




In order to require an out-of-state Internet retazler to-pay sales tax, however, the
state must be able to demonstrate that the reta;lﬂr has a phymcai presence in the taxing state
and that there is a “substantial nexus’ between the retailer’s activities and the state under
tiae: Commerce Ciause It is unhkeiy thata ne‘;us or a ph» sical prﬁaence wﬂl be f@und
a subszantzai nex:us wou%d be fraund in many of m@st states if, in: addition 10 otfemne*
products. Ehrough its web site, the Internet retailer also engaged in one or more other
activities, @bkusly, the more of these and similar activities that the Internet retailer
engages in, the more likely it will be thata substan{;ai nexus is-found: Some examples
mclude:
> ir e of atl facihit: warei- @aise niant or.other facility in the state.’’ An
Imemet vendor may a}so have one or more retail stores in the taxing state, or own a
ﬁx%ﬁllment center m the state tha{ W arehouse:; pmducts

than a d_ nrinimis amu_ e of property.in the state.’ * The Internet

A4

retal}ﬁr"may ha‘»e a distnbunon wareheuse or even property’ unreiazed to the sale of its
pr@dﬁcts m thetaxing staze

I Te v : _ _ - ® The Internet
retaxlar may shxp gcﬁds via its own transportanon aystem or a contract carrier {35

v/

t ualization, 430 U.5. 551

(19?7) (fmdmc that aéﬂwugh ‘\aau@nal Gaegraphzc s headquarters and mail order business
were operated oui_of the District of Columbia; the company’s maintenance of two offices
inCalifornia to solicit. advertising: for its magazing was enough'to create a sufficient nexus.
“and require 1 ‘\’anona% Geoﬁraphic to. caliect sales tax in Caixfeml ); Nelson v, Momwomer\z

Ward & Co., 312 U.8. 373 (1941) (ﬁndmv that sales tax could be ;n*po:,ed o1l company
based on ownership of retail stores'in State). See also Quill, 504 U.S. at 315 ("whether or
not a State may compel a vendor to collect a sales or'use tax.may turn on the presence in
the wining States of a small sales force; plant, or office.”); Bellas Hess, 386 U.S. at 758
{drawing dlstmcimn between “mail order sellers with retall outlets, solicitors, or property
within a State, and those who do no more than communicate in the State by mail or
common carrier as part of a general interstate business.™).

= See Quill 504 U.S. at 3135, n. § (mail order catalog company which owned ide to a
few computer disks in the state did not meet substantial nexus requirement); Cally Curtis
Co. v. Groppo, 572 A.2d 302 (Conn. 1990) (finding that limited amount of training video
sales, rentals and preview offers in the State did not censtitute a substantial nexus to the
State).

1 See General Motors Corp. v. Washington, 377 U.S. 436 (finding that State could
tax gross proceeds of sales on auto parts § nppﬁd by parent corporatmn to its in-state
divisions pursuant to purchase erders); Amway. : - of Revenue, 794 SW.2d
666 (Mo. 1990) (finding State could tax out—ef state vendor where the vendor sold
“distributorships” or franchises to individual distributors residing in the State, and sold
Footnote continued on next page
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distinguished from a common carrier), or the Internet retailer may offer the customer
the opportunity to put goods “on hold” at related stores, or even deliver the goods
locally from its store, warehouse, distribution center, or the like

b3

lding intangible property in the state.” The Internet retailer may own trademarks
and trade names and license them to-an affiliated or non-affiliated business that makes
sales in the state. It should be noted that the Jaw is not setiled in this regard and mere
ownership of intangible property may not be enough to establish nexus in many states.

AV

or independent contractors to solicit sales in the state or otherwise
ng agents or representatives in the state.'” The Internet retailer may have
employees or contract representatives that make sales calls in the state.

A4

Footnote cdntinued from previous page
products to in-state distributors which the distributors then resold to customers ot other
distributors); Citizens and S. Systems. Inc. v. South Carolina Tax Comm’'n, 311 S.E.2d
717(S.C. 1984) (finding that software program transferred over Intemet was delivery of
tangible property that could be subject to sales and use tax). But se¢ SFA Folio
Collections. Inc. v. Tracy, 652 N.E.2d 693 (Ohie 1995) (finding that allowing occasional
returns of mail order merchandise at in-state retail stores of affiliate did not create
substaritial nexus so as to require company to collect sales tax); Hearst Corp. v. ARL |
Goldberger, No. 96 Civ. 3620, 1997 U.S. Dist. LEXIS 2065 (S.D.N.Y. February 26, 1597)
(finding the State could not exercise jurisdiction-over a company that maintained a web
site accessible in New York but had’not sold any products or serviges to New York
residents).: JO R R _

“' See Geoffrev, Inc. v. South Carolina Tax Comm’n,, 437 S.E.2d 13 (S.C. 1993};
American Dairy Queen Corp. v. Taxation & Revenue Dep’s, 605 P.2d 251 (N.M. Ct. App.
1979) (finding that company could be taxed on gross receipts when its trade name,
trademark, and related intangible property were used by franchise operators n New

L i a T T U S S SO
S iied I CRCHANEC Lol a JCTnST 1S,

3 See, e.g., Standards Pressed Steel Co. v. Washington Den’t of Revenue, 419 U.S.
560 (1975) (finding that Pennsylvania company’s employment of one salesman to mamntain
regular contact with largest customer in Washington justified imposition of sales tax on
sales in Washington); Scripto, Inc. v. Carson, 362 U.S. 207 (1960) (finding that Georgia
company’s use of independent contractors to systematically and continuously solicit
product orders in Florida justified imposition of tax on sales in Florida); Tyler Pipe
Indusiries. Iné. v, Washinston State Dep’t of Revenue, 483 U.S. 232 (1987) (finding that
Washington State could impose a business tax on an out-of-state manufacturer that sold
goods in Washington State and had a sales representative located in the State); Qrvis, 654
N.E.2d at 961 (finding that sales personnel’s direct solicitation of retailers through visits to
the State sufficed as a nexus to impose tax).




- carporaza aatmty,

: : ; o} >5.® The rerailer may have posters,
erﬁer forms GI‘ other matﬁrlals available in the related retali stores that assist customers
in dealing with the Intemnet retailer,. or the store may have a computer terminal kiosk
which._famhtates {:usiﬁmaers_ direct acc_css to the Internet sales operation.

The courts have been spiat asto ‘.ahether the activities of one corporation may
Justify imposing sales tax on an affiliated corporation. For example, suppose affiliated
companies operate one or more retail stores as well as an-Internet web site, but the retail
chain and the Internet web site are owned by separately mca‘)rporazed entities. Perhaps the
Entemet cmrpoz’auon has no: property, fu%i’:xl}mem center, or other presence in the state, but
the parent retail corporation has one ormore stores in the state. In certain states, a nexus
will be found based on the fact that the Intemnet re{azief is affiliated with another
corporation that has a physical presence in the state.”” In other states, courts will recognize
that the: retmi seller and the. Internet seller are separate legal entities, and will not find that
the retail stores” operations in the state’ amoum 102 physmal presence for the Internet

cempg;ryﬂl_- In anaiyzma ih;s zssue ceurﬁs may use eitheran aeen{:y 1:?'1&3:31'3(”l9 (under

1® " See Nelsonv. Montgomery Ward & Co., 312 U.S. 373 (1941) (finding that an out-
of-state mail order vendor was requiréd to collect use tax where its in-state retail stores
advertised the ability to purchase products through the company’s mail order seérvice}.

v See Mobil Ol Corp. v. Comm’r.of Taxes, 445 U.S. 425, 440 (1980) (finding that
affiliated. companies’ underiymﬂ business activities, a5 op sposed to the form of investment,
will be the primary consideration in establishing nexus for purposes of state income tax);
“General N 3 '(”Orrv v. Washington, 377 1.8, 4:6 447 (1964} {1 ookmg at. the ‘bundle of
of both the: parent and its divisions; infinding a tax on gross preceeds
valid as imposed on an out-of-stafe vendor); Western Acceptance Co, v, Department'of
Revenue, 472 50.2d 497 (Fla. Dist.Ct. App. 1985) (finding State could impose tax on out-
of-state vendor because it was ess::nz;aliy do;m business in State through its parent
corporatmn)

. §~§ SFA F@ilo Coﬂectmns Inc. v. Tracv 652 N.E. ’?é 693 (Ohm 1993). (imdmg that
state could not 1mpose tax on mail order company based on affiliate’s maintenance of retail
stores in'state and recognizing that the parent and subsidiary were separate and distinct
legal entities); Bloomingdale’s by Mail, 114, v. Pepnsvlvania Dep’tof Rev., 367 A.2d 773
(Pa. Commw. 1989) (finding that there was no agency relationship between mail order
catalog company and parent corporation that operated retail stores 1 the state, and the state
could not impose tax on mail order company).

¥ Seg, £.2., Bellomo v. Pennsylvania Life Co., 488 F. Supp. 744 (S.D.N.Y. 1980)
(finding jurisdiction ever out-of-state vendor for breach of contract because subsidiaries
were agents of parent corporation). Note that several tax cases have arisen based on
scholastic book ¢lub sales. In these cases, a teacher will take book orders and coliect
money from students and forward them to the out-of-state book club; the book club then
ships the books into the state for the teacher to distribute. The book club generally will
have no other property, employees, or retail stores in the state. Courts have varied as to
Footnote continued on next page



which the reiall carpﬂratmn acts as an agent of the Internet corporation-in the state) or an

“alter ego’ theery ‘(under which the retail corporation and Internet corporation would
essentially be considered part of the same entity). In either event, a court would likely
consider such factors as whether the two corporations shared directors or officers, whether
one entity exercised control over the other, whether one entity owned all or most of the
stock of the other, or whether the companies held themselves out to the public as the same
entity. In this recard jsmt advertising of both the retail stores and the Internet web site,
whether via MAss media, in tha retail store, or on the Internet site, could be a significant
factor.

IL = CONCLUSION

Internet retailers must pay serious attention to state sales and use tax obligations.
The law differs from one state to the next. The'law is evolving and could be subject in
some casestoa three~year federal moratorium. Further, the applicability of the law
depends-upsn many- campiex factors. In general, a completely passive: Internet retailer
selling geod@ to customers in athez states: probably does not currently have an obligation to
collect and pay sales takes in th@se other states due to the lack of a substantial nexus. But
one or more additionatl ties to the other states - such as owning a retail store, warehouse or
fulfi Ilment_aeme_r, employing persons to work in the state, actively servicing the
custorers’ needs in the state, advertising, or conducting similar activity -- may well
subject that Internet retatler to sales tax obligations in those other states.

F ootmie'wminued from previous page

whether under this scenario the retailer can:be taxed because the teacher is essentially
acting as: the seller’s agent 1n the state. Compare Scholastic Book Clubs, Inc, v, State

of Equalization, 207 Cal.App. 3d 734 (Cal. Ct. App. 1989) (finding agency relationship
and imposing tax on retailer); with Pledeer v. Troll Book Clubs, Inc., 871 S.W.2d 389,316
Ark. 195 (1994) (finding that teachers were not agents of retailer and finding that use tax
could not be imposed).

Taxation, 4 \ J Ta‘{ §68 (’\2’ 1. Tax Ct. 1982) (fmdmﬂ tax could ba 1mposeﬁi on
Penmylvama consumer loan company that worked with two sister corporations in New
Jersey, particularly through a computer processing system operated by a comrmon parent,
the interaction and structure of the corperations convinced the court that a de facto merger
had occurred such that the loan company could be subject to tax in New Jersey).




