NATIONAL RETHL FEDERATION

RETAILERS SUPPORT A LEVEL PLAYING FIELD FOR ALL
- OPPOSE ANY NEW TAXES ON REMOTE COMMERCE -

As you know, the NRF Board of Directors adopted a policy position calling for equal
sales and use tax ceiiecnﬂn obhgatmns for all retailer delivery chanriels on January 18, 2000.
NRF believes tax poiwy should be channel-neutral. NRF feels that all retailers, regardiess of the
channel, or channels, in which they do business, should be treated equally with respect to
collection obhoaﬁ@m required by state sales and use taxes.

NRF does not support any new taxes on remote commerce or the Internet. Under current
law, 45 states and thf: Distriet of Columbia i impose sales and use: taxes on purchases of tangible
goods.. E)ue to the- complexny of these sales and use: taxes, the states and local governments that
1mpﬁsed these taxes: require retailers to collect them at the point of. sales from consumers.
Retaﬂers mﬁst then r&mzt these taxes back to the state or local g@verﬂments immediately.

Based on two: sepamm Supreme Court rulings, the Court held that retailers cannot be
required by a state or focal govemment to collect sales and use taxes from the purchaser unless
the retailer hasa “physical presence” within the state of the purchaser. Although the retailer is
not required to collect the sales tax in these instances, the consumer (i.e. the taxpayer} is required
by state law toiremit a “use” tax (i.e. the sales tax) to their home state. Many states include a line
at the bottom of their state income tax returns for taxpayers to-disclose if they made’ any out-of-
state purchases. If sales taxes were not. paid on these out-of-state purchases at the time of sale,

LS

_ _the taxpayer must voluntarily remit these taxes to'the state.. Sta‘ces use Tevenue from the sales and o

“use” taxes to provide government services to its ‘taxpayers.

Though consumers are required to remit use taxes on out-of-state sales, historically
states have not.enforced collection of the use tax claiming significant compliance burdens or for
politicakreasons. However; given the explosion of Internet sales, states are concerned with
future revenue loss as consumers buy more over the Internet. Instead of relying on taxpayers to.
remit “use” taxes on the backend, States want to require retailers to collect sales taxes on out-of-
state purchases on the front end. NRF is only asking that retailers have the same collection
obligations regardless of how a product is delivered. NRF’s position supporting equal collection
obligatiops for retailers across all channels does not constitute support for new taxes on the
Internet.




NATIONAL RETAIL FEDERATION

MYTHS AND FACTS
ON
INTERNET TAX POLICY

MYTH: Advocates of tax equity support new online taxes.

FACT: No, currently consumers are expected to remit taxes on purchases made on the Internet or
by catalog to their home state on state income tax filings each year. The National Retail
Federation believes tax equity should be ensured regardless of whether the transaction is made in
a traditional store, by an e-commerce retailer or through a catalog. By doing so, consumer
confusion: i 15 elimmateci and the piaymg field is %aveied for all retailers.

-

MYTH: Taxation of saies of g@ods and services onime will cause a decrease in consumer
purchases onthe Internet,

FA'CT-: Studies show consumers shop online for geod product selection, competitive prices, and
ease of use, not because sales taxes are 1ot collected on these types of purchases. Detriments to
buying online include consumer concerns over credit card security and privacy.

MYTH: Congress has imposed a three-year tax moratorium-on sales on the Internet.

TACT: In 1998, Congress enacted the Internet Tax Freedom Act prohibiting.any new or
discmmmatory taxes from. bemg impgsad online. The Act created an Advisory Commission to
study and determine whether dccess, bit, or sales and use taxes should'be applied to the Internet.

MYTH: The Internet is in it infancy and its growth should not be stifled by taxation.

FACT: Consumer shopping online in the United States is growing at a rapid rate. Between 1998
and. 1999 the number of shoppers on Web sites increased from |7 million to 39 million. Spending
online is expected to reach $300 billion by 2002. At this exponential rate, the Internet will
continue to grow regardless of equitable collection of taxes on online sales.

MYTH: State and local governments don’t need the additional revenue that would result from
taxation on line.

FACT: According to the National Governors’ Association, more than 40% of state revenues
come from sales taxes. If taxes are not collected by online and catafog retailers, state and local
governments could lose more than $10 billion in revenues by the year 2003. Much of sales tax
revenue goes towards essential services such as education, law enforcement and transportation
which communities benefit from. Without this additional revenue, states have felt the need to raise
taxes to fund these programs. The additional revenue may actually allow States to cut taxes.
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For Immediate Release
Contact: Pamela Rucker / Scott Krugman (2062) 783-7971

NATIONAL RETAIL FEDERATION ANNOUNCES SUPPORT FOR EQUITABLE APPLICATION
OF EXISTING SALES AND USE TAXES

New York City, January 19, 2006 — The Board of Directors of the National Retail Federation (NRF)

has approved a policy position calling® s and use tax equity across all retail channels.

tax revenue,”

“NRF believes tax policy should be channel neutral”, added Mulli
obizgatrons {iie. requlrmw ‘retailers to-collect state: sales and use taxes t alr

distribution channels merely levels the playi zng field f@r retaai

“While expanding retailers” collection obligations st educate taxpayers about the
responsibility to remit use taxes under current law,” a *In addition, retailers must be adequately
compensated for collecting and remitting sales an ‘the states.” Currently, retailers are forced to

absorb significant compliance costs and other hey attempt to collect sales and use taxes on behalf
of the states.

The National Retail Feder- ' the world's largest retail trade association with

membership that comprises all : nﬁ channels of distribution including department, specialty,

discount, catalogue, Internet and independent stores. NRF members represent an industry that encompasses

more than 1.4 million U.S. retail establishments, empleys more than 20 million people -- about 1 in 3

American workers -- and registered 1999 sales of $3.0 trillion. NRF’s international members operate stores

in more than 50 natf-ons. [n its role as the retail industry's umbrella group, NRF also represents 32 national

and 50 state associations in the U.S. as well as 36 international associations representing retailers abroad.
For more information about NRF, visit our Website at www.nrf.com.

The World’s Largest Retail Trade Association

Liberty Place, 325 7th Street, NW * Svite 1000 » Washington, DC 20004 + 202-783-7971 ¢ Fax 202-737-2849
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NATIONAL RETAIL FEDERATION

EQUITABLE COLLECTION OF RETAIL SALES TAXES

An overview

The growth of consumer shopping on the Internet is expanding at a rapid rate, In 1999,
39 million Americans shopped online, up 17 million from 1998. The total value of goods and
services traded on thg Internet is expected to reach $3006 billion by 2002. The unique nature of
the Internet, including the lack of physical stores and the ability to sell intangible goods.
changes the frontier in which transactions are conducted. Although the Internet has not
removed the necessity for governments to tax, for retailers to collect the tax, or the
responsibility of consumers to pay taxes, it has made the calculation and collection of taxes
more-problematic. It has caused greater disparity in collection obligations for traditional
“brick arid mortar” retailers and electronic retailers. Traditional retailers must collect and
remit taxes at the point of sale, while online and catalog businesses must only collect taxes in
states where they have a physical presence, giving the online retailer a competitive advantage.

The National Retail Federation (NRF) supports an equity-based tax policy with
equal collection obligations across all retail channels, whether the transaction is made in a
traditional store, through a traditional store’s own Web site, by a strictly e-commerce retailer
or through any other type of remote seller.

BACKGROUND

Under current law, 45 states and the District of Columbia impose sales and use taxes
on remote commerce on purchases of tangible goods. Due to the complexity of the sales and
use taxes, the state and local governments that imposed these taxes require retailers to collect
them at the point of sale from consumers. Retailers must then remit these taxes back to the
state or local governments immediately.

Under the 1967 U.S. Supreme Court case National Bellas Hess, the Court held that 2
state or local government cannot constitutionally require a retailer to collect and remit use
taxes unless the business has “nexus” (a physical presence) within the state. In 1992, the
Supreme Court reaffirmed in Quill that an out-of-state mail order house without outlets or sales
representatives in the state is not required to collect and pay use tax on goods and services
purchased for use in the state, reaffirming National Bellas Hess. The Court ruling based its
decision on due process considerations and reiterated Congress™ authority to regulate or change
interstate commerce policy.

In October of 1998, recognizing the ability of electronic commerce to influence our
national economy, Congress imposed a three-year moratorium on any new or discriminatory
federal or state tax on the Internet or electronic commerce. The moratorium gives Congress
the opportunity to evaluate state, local, and international taxation of the Internet and electronic
commerce. Congress believes “fair and administrable rules™ for taxing and regulating the use



of the Internet and electronic commerce should be developed. To that end, an Advisory

Commission on Electronic Commerce (ACEC) was created and tasked with studying

_ electronic commerce tax issues and recommending to Congress, within 18 months, model
" legislation that will govern tax treatment of the Internet, electronic commerce, and remote

sales. The Advisory Commission is expected to issue its report in April, 2000. while the

moratorium sunsets in October of 2001.

HOW CURRENT LAW IMPACTS RETAILERS

Under the current sales and use tax system, traditional brick and mortar stores find
themselves at a competitive disadvantage to their Internet and catalog counterparts because
they must collect sales taxes on most in-store sales. Obviously, retailers who are not required
to collect sales taxes have a price advantage with consumers. With retailers achieving only a
modest 2-4 percent net profit on sales, remote sellers who are not currently required to collect
sales and use taxes {which average 6-8 percent) have an unfair pricing advantage over their
brick and mortar counterparts.

= Some retailers have been forced to create separate dot-com subsidiaries in an effort to
diminish this competitive disadvantage. This strategy eliminates the requirement for sales tax
collection in states where the subsidiary does not have a physical presence. There are many
disadvantages to setting up separate subsidiaries and companies who do so are concerned about
their tax labilities.

HOW THIS IMPACTS CONSUMERS

Though consumers are required to remit use taxes on out-of-state sales, historically
states have not enforced collection of use tax claiming significant compliance burdens or for
political reasons.. Given the explosion of Internet sales, states are concerned with future
revenue loss ‘as consumers buy more over the Internet. Instead of relying on taxpayers to remit

“use” taxes, States want to require retailers to collect sales taxes on out-of-state purchases.

In addition, low-income consumers who do not have access to the internet are
disadvantaged because they cannot make purchases from electronic retailers who do not collect
sales taxes. These are often the individuals who can least afford the burden of a tax.

State and local governments also claim that more than $3.3 billion in tax revenue is lost
annually from mail order sales and the amount from the Internet may be much greater. This is
lost revenue that could be used for funding education, transportation, and law enforcement in
the state and local governments.

HOW NRF DEVELOPED ITS POSITION

Historically, the National Retail Federation has remained neutral regarding the taxation
of remote commerce following the National Bellas Hess and Quill Supreme Court cases. The
extraordinary growth of Internet sales. coupled with the creation of a Congressional panel to
evaluate taxation of the Internet required NRF to reevaluate its position. In developing its
position, the NRF first presented the issue to the NRF Taxation Committee, which passed a
resolution in support of a level playing field with conditions. Following the action of the



taxation committee, the NRF Policy Council addressed the issue and also voted in support of a
level playing field. Because of the magnitude of the issue, the General Counsels forum also
considered the issue prior to the board vote. The NRF position was overwhelmingly agreed to

- by the Board of Directors in January, 2000.

NRF’S POSITION

While NRF opposes the imposition of any new taxes on the use of the Internet or any
other channel of distribution, NRF believes all retailers, regardless of the channel or channels
in which they do business, should be treated equally. Equity should be ensured regardless of
whether the transaction is made in a traditional store, through a traditional store’s own website,
by a strictly e-commerce retailer or through any other type of remote selter. Tax policy should
be channel-neutral. .

In moving toward a system in which purchases through all channels of commerce are taxed the
same (i.e. tax equity), the following conditions must be met:

Restructuring of Sales and Use Tax Systems

Dramatic restructuring of existing state sales and use tax systems is necessary
if collection obligations are to_be expanded. This includes simplicity and
uniformity in tax administration, definitions, and classifications (e.g. the tax
base, uniform tax returns, simplified procedures for audit, bad debt deduction,
assessment and appeals, etc). In addition, this system must maintain income
tax nexus protections and provide for destination based sourcing.

Collection Allowances for Sellers

The complexity of state sales and use tax systems imposes significant
compliance burdens and costs on multistate sellers. States who expect others to
collect “their..taxes. for them must provide and maintain mechanisms to
compensate others for those efforts. '

State and Local Responsibilities

The decision to impose, and the obligation to collect, sales and use taxes
resides in the states. Currently, taxpayers are obligated to remit use taxes to
their state if sales taxes were not paid on out-of-state purchases at the time of
sale. State enforcement of this tax has been negligible. States have a
responsibility to inform and educate their citizens about these obligations, n
particular, the consumer’s responsibility to pay the use tax under current law.
States impose taxes, not retailers. Retailers are merely required to collect sales
taxes on behalf of the state and local governments.

The National Retail Federation (NRF) is the world's largest retail trade association
with membership that comprises all retail formats and channels of distribution including
department, speciaity, discount, catalogue, Internet and independent stores. NRF members
represent an industry that encompasses more than 1.4 million U.S. retail establishments,
employs more than 20 million people -- about 1 in 5 American workers -~ and registered
1999 sales of $3 trillion. NRF’s international members operate stores in more than 50
nations. In its role as the retail industry's umbrella group, NRF also represents 32 national
and 50 state associations in the U.S. as well as 36 international associations representing
retailers abroad. '



NATIONAL RETAIL FEDERATION
POLICY STATEMENT
Taxatmn Of Remote Cﬁmmerceflnternet Sales

The growth of consumer shoppma on-the:Internet is expanding at a rapid rate. In 1999, almost 40
million Americans shopped online; with the total value of goods and services traded on the Internet
expected to. reach $300 billion by 2002. The unique nature of the Internet, mciudmg the lack of physical
stores-and the ability to sell mtanc:bie goods, will: dramatacaliy change the way in which futare
transactions. are conducted ' _

The'}'memet does not alter the ability of states to tax, the requirement that retailers collect those
taxes, nor the responsibility of consumers to pay the taxes, However, the Internet has made‘the
calculation anc collection ef taxes . more pr{abiemanc Tt has caused d;sparm ircollection ebi;gauoa}s for
tradxtionai “Brick and mortar” retailers and remote retailers. Traditional brick and mortar retailers are
reqmred to collectand remit ta __s.at the ;mmt of sate, while onhne businesses must only collect taxes in
states: where they tiave a pl zys;cai presence; giving remote sellers an unfair tax advantage. In-addition,
consumers that may not-have access to'the lnternet; prf:dﬁmmantiy low-income individuals, are also
dzsadvamaged as they are unable to make purc:hases from sellers not required to collect the tax.

TAX EQUITYIA LEVEL PLAYIN G ‘FIELD

While NRF opposes the imposition of any new taxes on the use of the Internet or any other channel of
distribution, NRF believes all retailers, regardless of the channel or channels in-which they do business,
ﬁmuid be treated equafly with respwi o caﬂectwn obligations requ;red by existing state sales.and use
taxes. Equity. should beensured z‘egardiess of whether the transaction is' made in a traditional store.
through a traditamal store’s own website. bya szr:ctiy e-Ccommerce reia:ler or through any ether ivpe of
remote sel!er 'i’ah pollcy shouid he channe! neutmi . - . . :

' In--. moving 't:oward;'a- system ':'n:__.w_h zc‘lr-'purchases -throug.h af! channels of comimerce are taxed the same (i.e.
tax equity), the following co_n;di-t-i_gms must be met:

Reszmcmrmg of Sales and Use Tax Systems.

Dramatic restructuring of ‘existing. state sales and use tax systems is necessary " if
collection obligations are fo be expanded. This includes simplicity and uniformity in tax
adm:a‘axsﬁanon definitions, .and classifications (e.g. the tax base. uniform tax returns,
simplified procedures for audit, bad debt deduction, assessment and appeals, etc). In
addition, this system must maintain income tax nexus protections and provide for

destination based sourcing.

Collection Allowances for Sellers

The complexity of state sales and use tax systems imposes significant compliance
burdens and costs.on multistate sellers. States who expect others to coliect their taxes for
them must provide and maintain mechanisms to compensate others for those efforts.

State and Local Responsbilities

The decision tb impose, and the obligation to collect, sales and use taxes resides in the
states. Currently.. taxpayers are obligated to remit use taxes to their state if sales taxes
were not paid on out-of-state. purchases at the time of sale. State enforcement of this tax
has: been negligible. States have a responsibility to inform and educate their citizens
about these obligations, in particular, the consumer’s responsibility to pay the use tax
under current law. States impose taxes, not retailers. Retailers are merely required to
collect sales taxes on behalf of the state and local governments.




Streamlined Sales and Use Tax Act - Summary

Authorizes Wisconsin to enter into the Streamlined Sales and Use Tax
Agreement with one or more states to simplify and modernize sales and use
tax administration for all types of commerce.

Authorizes Wisconsin to act jointly with other states that are members of the
Agreement.

Provides that Secretary of Revenue is authorized to represent Wisconsin as
signatory to the Agreement.

_ Preﬁ?iaés-_' that a'd?pbt'_i'cii_‘i:-'_t)f the Agreement "by Wisconsin does not amend or
modify any law of this State. _

Requires that the Agreement address:

> State rates

> Uniform sourcing, administration of exempt sales, bad debts, and sales
and use tax returns and remittances

> Uniform definitions

> .Central étectronic registrétién:

» Local sales and use taxes bases and administration

» Monetary allowances to s_é!.i.:ers or certified service providers
» Compl-ian.ce with tﬁe Agreemedt

> Privacy of consumers and confidentiality of tax information.
» Governance

Addresses seller and third party liability when a seller uses a Certified
Service Provider, a Certified Automated System, or a proprietary system for
determining the amount of tax due on transactions.



Alabama (Act)
Arkansas {(Act)
Hinois  (Act)
Indiana (Act)
lowa {Act)
Kansas (Act)
Kentucky (Act-signed)
Louisiana

.Maine

Maryland (Act)
Michigan (Act/Agf)

Status of Participating

Streamlined Sales Tax Project

Minnesota (Act/Agt)
Mississippi
Missouri {Act)
Nabraska (Act)
Nevada

New Jersey

North Carolina (ActAgt)

North Dakota (Act)

Ohio

Oklahoma
Rhode Island

 States

South Carolina

South Dakota (Study)
Tennessee (Act)

Texas (Act)

Utah (Act-signed)
Vermont (Act)
Washington

West Virginia

Wiscon-sin :

Wyoming (Act/Agt-signed)

. Observer States (non-voting participants)

“California - " Connecticut’ " ldaho " Pennsylvania (Act)

Colorado Georgia New York

as of 3-16-01



Streamlined Sales Tax Project Simplifications

Exemption Processing
The requirements for sellers accepting exemption certificates, as proof that sales are

exempt, will be relaxed. A seller will be held harmless for the tax if they obtain all
information required for a purchaser to claim exemption for tax.

Uniform Sourcing Rules

All participating states will follow the same rules in determining where a sale takes
place. This will allow retailers greater ease in determining the tax rate to apply to a
tax jurisdiction.

Uniform Definitions

Retailers operating in multiple states who have determined that a particular product
or service is taxable will know that the amount subject to sales tax is generally the
same among the participating states. .
Retailers, both mutti-state and Wisconsin only, will have more bright line tests in
determining what food products (e.g., candy, cookies, juices, etc.) and clothing are
taxable or exempt.

Registration, Returns and Remittances

The administrative requirements for registering, reporting and paying sales tax will
be simpfified though a combined registration-system, a return with minimal reporting.
lines, and electronic filing and payment options.

Same State and Local Tax Bases

By December 31, 2005, the same items that are taxable or exempt for states sales
tax purposes will be taxable or exempt for local sales tax purposes.

Elimination of Multiple State Rates

By December 31, 2005, a state will not be allowed to have different sales tax rates
for different property or services.

For example, a state could not choose to tax food at a 2% rate while other products
are subject to a sales tax rate of 5%.

State Tax Administration
States will administer all state and local sales taxes, including one form per state

and simplified audit procedures. Local governments will not have separate tax
administration functions.
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Streamlined Sales Tax Project

Simplified Sales Tax System Emerges from Project
By Diane L. Hardt, Co-Chair of the Streamlined Sales Tax Project

" ©On December 22, 2000, twenty-seven states involved in the Streamiined Sales Tax

Project approved a Uniform Sales and Use Tax Administration Act and the Streamlined
Sales and Use Tax Agreement. Combined, these two documents provide the basis for
states to adopt a simplified and modernized sales and use tax collection and
administration system—and eventually replace the current set of varying state laws with
a more uniform system used by sellers for all types of commerce.

Background

The Streamlined Sales Tax Project is an effort created in March 2000 by state
governments, with input from local governments and the private sector. The goal of the
Project is to formulate a system that simplifies and modernizes sales and use tax
collection and administration. To achieve this goal, the Project has focused on several
major areas of simplification inciuding incorporating uniform definitions within the tax
base; simplifying audit and administration procedures; and using emerging technologies
to substantially reduce the administrative burden on sellers and the states.

Currently, 39 states are involved in Project discussions, divided into two groups-—
participating states and observer states. Twenty-nine participating states signaled their
intent to be active in the Project by passing legislation or having their governor issue an

- -executive order or similar authorization: “Participating states have voting rights on’ _
- Project matters. Nine observer states within the Project are participating in all Project’

meetings and discussions even though they don't have the formal commitment of their
executive or legislative branches.

Althdﬂgh the Project voted to approve the Uniform Act and Agreement in December,

_ work on additional elements of the system is expected to continue throughout 2001,

even as some state legislatures introduce, debate, and enact legisiation to implement
the system. Some states are expected to enact the entire Act and conforming
amendments to implement the Agreement in 2001 legislative sessions while other
states are expected to only enact the Uniform Act. Some states will wait until 2002
legislative sessions to begin the process.

A Dramatic Step Toward Simplification

Simplification has been the maxim that the Project has attempted to adhere to since itg
inception. Discussions with sellers, manufacturers, telecommunications companies,
technology companies and others yielded ways in which nearly every aspect of the
current sales tax system could be simplified and brought into the 21* century. From
these discussions, states focused on some of the most crifical areas. Specifically:

www.streamiinedsalestax.org




State Tax Administration. States will administer all state and local sales taxes. Local
governments will not have separate tax administration functions.

Uniform definitions. Under current law, states provide varying definitions for terms and
items in the tax base. The Uniform Agresment proposed by the Streamiined Sales Tax
Project provides uniform definitions for critical terms and items in the tax base such as
“retail sale,” "sales price,” “purchase price,” “clothing,” and “food”. Under the
streamlined system, these definitions would be used by every state participating in the
system with individual state legislatures retaining flexibility to determine the taxability of
items within their state. States expect to incorporate additional uniform definitions into
the system in 2001.

Rate simplification. The Uniform Agreement provides that states and localities may
retain their current sales tax rates, but a limit of one sales tax rate or one use tax rate
per jurisdiction applies. If a local jurisdiction levies both a sales tax and a use tax, the
rates must be identical. Jurisdictions with multiple rates will have five years to phase
out multiple rates and begin assessing only one rate per jurisdiction.

States are responsible for providing adequate notice to sellers of changes in tax rates
and rate changes can only take effect on the first day of a calendar quarter.
Additionally, to assist in sourcing transactions, states will provide a central database
that will assign each 9-digit zip code (*Zip+4”) to the proper taxing jurisdiction. This
system will default to the lowest tax rate imposed in the Zip+4 area if the designation
produces more than one taxing jurisdiction. Sellers will be relieved of liability for relying
on the state database.

Uniform sourcing rules. The Uniform Agreement proposes a destination approach to
sourcing for purposes of taxation. This sourcing rule shall apply to tangible and
digitized goods as well as services. A simple descending five-step sourcing rule has

Over-the-counter— Ship-to—Established Address-»3upplied Address-»Substitute
Address

Exemption administration. To relieve the administrative burden on sellers, the
Streamlined Sales Tax System incorporates a uniform electronic form for entity and
use-based exemption ciaims. In addition, the system switches the liability for
uncollected taxes from the seller to the purchaser in instances of wrongly claimed
exemptions.

Uniform audit procedures. The system envisions reducing the scope and frequency of
sales and use tax audits of sellers depending on the type of technology utilized by the
seller for tax collection purposes.

Technology. Seliers participating in the Streamlined Sales Tax System will avail
themselves of four separate methods of tax collection provided for under the system. A
Model 1 seller may effect its tax collection responsibilities by hiring a Certified Service
Provider to perform all of the seller’s sales tax functions. A Model 2 seller may contract
with a Certified Automated System that will perform the tax calculation function for the
seller with the seller retaining the responsibility for remitting taxes coliected to the
states. A Mode! 3 seller (most likely a large, multi-state entity) may have its own



proprietary software certified by the state to calculate and remit sales taxes on iis
transactions. Finally, some sellers may choose to continue to collect and remit taxes as
they do now—and still enjoy the benefits of simplification built into the Streamlined
Sales Tax Sysiem.

Nexus. The Streamlined Sales Tax System does not alter the current nexus rules. -

Some Issues Remain for Debate. There are several issues that states participating in
the Project will be tackiing during the upcoming months. Principle among these issues
are the definitions of tangible personal property and digitized goods; formulating uniform
definitions for additional items in the tax base; resolving technology issues that may
arise during the testing of tax collection software; joint audit procedures; and service
provider and seller compensation issues.

Legisiative Status. Minnesota and Wyoming have already introduced the Uniform Act
and conforming amendments to implement the Agreement in their legislative sessions
in January and expect action this year. Indiana and YWyoming have introduced the
Uniform Act in their legislative sessions. Further, several other states are currently
draﬁ:mg amendments to their state statutes that are required to bﬂng their state into
compliance with the Act and Agreement. When completed, the Project est;mates that
ten to twenty states will introduce the legislation during their 2001 legislative sessions.

Project Activities in 2001. While state legislatures begin to debate and adopt the

Streamlined Sales Tax System, state participants to the Project will continue to meet

with stakeholders on a monthly basis to complete work on additional elements of the

System. The Project is to complete work as expeditiously as possible in 2001 so that

every state legislature has ample opportunlty to analyze the system as a whole and

determine how they want to proceed in their state. Project participants are confident
that enough states will adopt the system to not. only make it a viable alternative {o.

© ‘current laws—but make it the preferred sales and use tax coliect;on sysiem :

* implemented by states and used by sellers nationwide.

(Additionat information on the Streamlined Sales Tax Project and copies of the Uniform
Actand Agreement can be obtained from the Project website at
www.streamlinedsalestax.org. The author may be contacted at dhardt@dor state wi.us
or by calling (608) 266-6798.)
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Streamlined Sales Tax Project

EXECUTIVE SUMMARY

The Streamlined Sales Tax Project is an effort created by state governments, with
input from local governments and the private sector, to simplify and modernize sales
and use tax collection and administration. The Project’s proposals will incorporate
uniform definitions within tax bases, simplified audit and administrative procedures,
and emerging technologies to substantially reduce the burdens of tax collection. The
Streamlined Sales Tax System is focused on improving sales and use tax
administration systems for both Main Street and remote sellers for ail types of
commerce. ' -

Thirty-nine states are currently involved in the project. Thirty-two states are voting

participants in the project because their legislatures have enacted enabling legislation
or their governors have issued executive orders or a similar authorization. Seven
states are non-voting participants in the work of the project because they do not have
the formal commitment of the state executive or legislative branches.

‘The project has addressed its issues through a steering committee and four work
- groups: Tax Base and Exemption Administration; Tax Rates, Registration, Returns

and Remittances; Technology, Audit, Privacy and Paying for the System; and

. Sourcing and Other Simplifications. Businesses-—including national retailers, trade - o
‘associations, manufacturers, technology companies, and others-- have actively
participated in Project meetings by reviewing proposals and providing feedback to the

states on key elements of the new system.
The key features of the Streamlined Sales Tax System include:

 Uniform definitions within tax bases. Legislatures still choose what is taxable
and exempt but will use the common definitions for key items in the tax base.

¢ Simplified exemption administration for use- and entity-based exemptions.
* Sellers are relieved of the “good faith” requirements that exist in current law and
will not be Hable for uncollected tax. Purchasers will be responsible for incorrect
exemptions claimed.

¢ Rate simplification. States will be responsible for the administration of all state
and local taxes and the distribution of the local taxes to the local governments.
State and local governments will use common tax bases and accept responsibility
for notice of rate and boundary changes. States will be encouraged to simplify
their own state and local tax rates.

wew. strsamlinedsalesta org



Streamlined Sales Tax Project Definitions for Food

Food and food ingredients:
Substances sold for ingestion
or chewing by humans and
consumed for their taste or
nutritional value. This
definition excludes alcoholic
beverages and tobacco.

+ The Project anticipates that Legislatures
that enact the provisions of the Streamiined
Sales Tax System will agree to the uniform
definitions and will not impose new taxes or
enact exemptions outside of these uniform
definitions.

Example: A legislature that exempts "food
and food ingredients” would not impose tax
on snacks that are included in the definition
of "food and food ingredients "

* A Legislature could choose to tax or exempt
any or all of the five sub-categories of food:
soft drinks, dietary supplements, candy,
prepared food, and food sold through
vending machines.

Options:

Soft drinks

Dietary supplements

Camdy

‘Preparad food

*Food sold through vending
machines.




Streamlined Sales Tax Project Definitions for Food
1 "Soft drinks" means non-alcoholic beverages that contain natural or artificial mémmﬁmmmqm mow drinks do not include beverages that contain:
*  milk or milk products;
+  soy, fce of similar milk mawmmﬁﬁmmw or.
= greater than fifly percent of vegetable c.q,.w.am Juice by volume.

2 "Dietary supplement” means any product, other %mm Hocmooo intended to supplement wxm a_mﬂ that:
A. Contains one or more of the following dietary _smwma_maw
s avitamin;
+  amineral
* an herb or other botanical;
*  ah amino acid;
+ adietary substance for use by humans to supplement the diet by i mmﬂmmm_nm the total dietary :nmwm or
* aconcentrate, metabolite, constituent, extract, or combination of any ingredient described in above; and
B. Is intended for Bmmmm_o: in tablet, capsule, powder, monmmu gelcap, or :pca form, orif not intended for ingestion in such a form, is not represented as
conventional food and is not represented for use as a sole item of a meal or of the diet; 2
C. Is required to be labeled as a a.ﬂm% supplement, identifiable by the ..mcnu_mamamu m cts” box found on the label and as required pursuant to 21 C.F.R
85 101,36,

3 U.Omnn_%_ means a preparation of suger, honey, or other natural or artificial sweeteners in noBm_:muo: with chocolate, fruits, nuts or other ingredients or flavorings
in the form of bars, drops, or pieces. Candy shall not include any preparation containing: flour and shall requiré no refrigeration.

4"Prepared food" means:
A. Food sold in a heated state.
B. Food sold with eating utensils provided by the mmmmw including plates, knives, %me, spoons, glasses, cups, napkins, or sfraws.
C. Two or more food ingredients mixed or combined by.the seller for sale as a mimmm Hma not requring further preparation by the consumer.
At the option of a state, "prepared food" may exclude any of the following:
1. Two or more food ingredients mixed or combined by the seller whose proper nzamé NAICS classification is manufacturing In sectors 31, 32, and 33,
except subsector 3118, for sale as a single item.
2. Bakery items made by the seller; Bnmca_zm bread, Bmm buns, biscuits, bagels, Q.ommmmam pastries, donuts, danish, cakes tores, ples, taris, muffins, bars,
cookies, tortillas, except food described in B.
3. Two or more food ingredients mixed or combined E Em sefler and sold in an :msmmﬁma state 5 weight or volume as a single item, except food described
inB.
"Prepared food" does not include food that is only m_ﬁma Bnmnxmmma or pasteurized E\ Sm seller.

$ "Food sold through vending machines” means mcoa &m_umwmma from & machine or other anzmaomm device that accepts payment.




{as of 03/08/01).

ndicates SSTP Version of Legislation;

Indicates Legisiative Enactment;

¥

]

,Indicates No Sales Tax State” |

Indicates NCSL Version of Legislation; 1 Indicates Kcu.mmmn Act;

STATE ~ LEGISLATION, DATE OF T LEGISLATIVE STATUS T REVENUE OTHER INFORMATION
INTRODUCTION, AND | _ ‘| DEPARTMENT
~ _SPONSOR | . ... il CONTACT

California
Colorado
Connecticut
Delaw
lorida:
Georgia |
- Hawail
daho

Internal committee formed to draft Agreement; . “Carl me@am. SO Rev. cmﬁ.w aammm_m have held'a number of
" deadline for completion 03/01/01. 71:515-281-5600 meetings with stakehoider groups, i.e., state retail
ok . - federation; taxpayers association, iocal government

groups; task force formed by lowa Taxpayers Assn.
10 study propc o

Louisiana




STATE - LEGISLATION, DATE OF LEGISLATIVE STATUS T REVENUE OTHER INFORMATION
INTRODUCTION, AND DEPARTMENT
SPONSOR N CONTACT

“Nancy Taylor Rev. Dept. officials feel legistators still need more
517-241.2734 education on issue; stakehoider meetings have

been held with state refailers

Nevada

Will be introduced in 2001 ‘iscal note being developed; probable sponsor | Wooay Thome ' The agreement will fall under the jurisdiction of the
{session starts 02/05/01). is Assembiyman David Goldwater (D) | 775-687-5774 State's referendum law. Any changes to

definitions, exemptions, etc. will require approval of
the voters before taking effect. Thus, a major voter
education effort will be required

- New _Mmqmmw
New Mexico
- New York

] .mmgﬁamuammom senttp Governor that NCS ‘ed Church
version of Act be considered this year. 614-466-0684




STATE | LEGISLATION, DATE OF LEGISLATIVE STATUS T REVENGE | OTHER INFORMATION
~INTRODUCTION, AND | " DEPARTMENT
SPONSO L GONTACT

Rhode Istand 33/01/01—Govermor issued recommendation
to legistature that it should consider the SST)
Actfor passage this year. e

South Carolina _ - | Legislation is being drafted and discussed, but. | Meredith Cleland

introduction date not determined

Nirginia
- Washington.
West Virginia SRR IR ) Y : _ _
“Wisconsin - Legislation being drafted - | Second hearing on SSTP held on.02/08/01. - | DianeHardt -~ " | Rev. Dept. continuing meetings with stakeholders ;
andexpectedtobe . | before the Joint Committee on Information - | 608-266-6798 . ~Rev. Dept. has put together talking points and
considerad during Spring | Policy: o - e oL | information for insertion in business community
{enislative session, o poonit newsletters--affort well received, .-




Appendix II

Constitutional Restrictions on State Authority
‘to Impose Sales and Use Taxes

Commerce and Due
Process Clauses

The authority of the states to impose sales and use taxes is limited by the
U. S. Constitution. The Commerce Clause of Article I and the Due Process
Clause of the 14th Amendment are the principal constitutional challenges
to these taxes.' These two provisions directly impact the ability of the
states to tax nonresidents and interstate commerce, Both provisions
require a sufficient connection between the state and the taxpayer it seeks
to tax or the seller on which the state seeks to impose a responsibility to
collect a use tax in order for the tax to be upheld.

Under the Commerce Clause, Congress has sole authority to regulate
commerce with forexgn nations, among the states, and with the Indian
tribes. Accordingly, the Commerce Clause prevents the states from’ -
interfering with or unduly burdening interstate commerce through the use
of its taxing authority. The Supreme Court’s interpretation of this
restriction {the Complete Auto test) provides that a state tax does not
unduly burden interstate commerce if it is applied to an activity with a
substantial connection or “nexus” with the taxing state, is fairly
apportioned, does not discriminate against interstate commerce, and is
fairly related to services provided by the state.’

Under the Due Process Clause, states may not deprive any person of life,

Jiberty, or property: without due process of law. This réstriction limits the
- territorial reach of the states’ taxing authority to persons, property, and

business transactions within their jurisdictions. The Supreme Court’s
interpretation of this restriction requires some definite link, some
minimum connection or nexus " between a state and the person, property,
or transaction it seeks to tax.’

Considerable case law has evolved addressing the differing constitutional
requirements. Two Supreme Court cases are particularly relevant to the
discussion of the Commerce Clause and Due Process Clause challenges to
state imposition of use tax collection the responsibility on out-of-state
sellers. These two cases, National Bellas Hess v. Department of Revenue of

‘Commerce Clause, Sec. 8, C1. 3, Art. I and Due Process Clause, Sec. 1, amend. XIV. Additional
constitutional restraints on state taxation include the Import-Export Clause that prevents states from
imposing duties on imports or exports without congressional consent; the Privileges and Immunities
Clause that prevents states from imposing greater burdens on nonresidents than on residents; the
Supremacy Clause that prevents state taxing statutes from contravening federal laws, regulations, or
treaties; the First Amendment that prevents states from discriminating against free speech or freedom

. of religion; and the Equal Protection Clause of the 14" Amendraent that prevents states from making

unfair classifications.
*Complete Autc Transit Inc. v, Brady, 430 U.S. 274 (1977).

*

Miller Brothers Co. v. Marvland, 347 ULS. 347 (1954},
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Illinois , 386 U.S. 753 {1967}, and, more recently, Quill Corp. v. North
Dakota, 504 U.S. 298 (1992), address the “nexus” requirements for taxation
of interstate transactions.

National Bellas Hess
Addresses Nexus Standards
for Mail-order Selle_r__s_

The National Bellas Hess company was a mail-order house with its
principal place of business in Missouri. It had neither outlets (nor any
tangible property, real or personal) in Illinois nor sales representatives
physically located there to sell or take orders. Twice-a-year catalogs were
mailed to'the company s customers. throughout the United States,:: -
including Illinois. Customiers mailed orders for the goods to the National

Bellas Hess: plant in Missouri. The ordered goods were then sent to the

customers e;ther by maﬂ GF common carrler

The State of Iilinois obtained a judgment from its highest court requiring
National Bellas Hess to collect and pay to the state a use tax imposed upon
its consumers who purchased goods for use within Illinois. National Bellas
Hess argued that imposition of the responsibility to collect a use tax
collection violated the Due Process Clause and created an unconstitutional
burden upon interstate commerce.

‘The Supreme Court reversed the ruling of lllinois’ highest court, noting,
- first, that National Bellas Hess’ two constitutional challenges were ciaseiy
~related: According to the Court, the test for whether a particular state tax

invades the exclusive authority of Congress to regulate commerce among
the states and the test for a state’s compliance with the requirements of
due process in this area are similar. The Court pointed to its previous
holding that state taxation falling on interstate commerce can only be
justified to bear a fair share of the cost of the local gcvemment whose
protection it enjoys. :

In determining whether a state tax falls within the confines of the Due
Process Clause, the Court noted its previous holding that the controlling
question is whether the state has given anything for which it can ask a
return. According to the Court, the same principles hrad been held
applicable in determining the power of a state to impose the burdens of
collecting use taxes upon interstate sales. There, too, the Court noted, the
Constitution requires some definite link, some minimum connection,
between a state and the person, property, or transaction it seeks to tax."

*There was no question of the connection or link between the State and the person it sought o tax, i.e.
Hlinois residents who used the goods purchased from National Bellas Hess. Although National Bellas
Hess was not the person being divectly taxed (but rather it was asked to collect the tax from the user),

Page 38 GAOIGGD/OCE-00-165 Sales Taxes on e-Commerce



Appendix I
Constitutional Restrictions on State Authority to Impose Sales and Use Taxes

The Court then noted that in applying these principles it had upheld the
power of a state to impose liability upon an out-of-state seller to collect a
local use tax in many circumstances, but it had never upheld the power to
impose this duty upon a seller whose only connection with customers in
the state was by common carrier or the U.S. mail. The Court refused to
repudiate here the distinction it had previously drawn between mail order
sellers with retail outlets, solicitors, or property within a state and those
sellers who do no more than communicate with customers in the state by
mail or common carrier. Accordingly, the Court concluded that imposition
on National Bellas Hess of the responsibility for use tax collectmg ause
tax in fact, unconstitutlonal on both grounds. :

Quill Draws Distinction
Between Due Process
Clause and Commerce
Clause Requirements

In Quﬂl V. North Dakot the Court reviewed its earlier decision in Natmnai
Bellas Hess. The Court nsed this opportunity to draw a clearer distinction
between the Due Process Clause and Commerce Clause nexus
requirements.

The Quill Corporation was a mail order house with offices and warehouse
in llinois, California, and Georgia. It had neither outlets nor tangible
property in North Dakota, nor did any of its employees work or reside

~there. Quill sold office equipment and supplies through catalogs and ﬁyers
* " advertisements in national periodicals, and telephone calls. Its annual -

national sales exceeded $200 million of which almost $1 million was made
from about 3,000 customers in North Dakota. Quill delivered all of its
merchandise to its North Dakota customers by mail or by common carrier
from its out-of-state locations.

Quill took the position that North Dakota did not have the power to
c:ompel it to collect a use tax from its North Dakota customers. A North
Dakota trial court agreed with Quill finding the case indistinguishable from
the Supreme Court’s decision in National Bellas Hess.

North Dakota’s highest court reversed the trial court, concluding that
wholesale changes in both the economy and the law made it inappropriate
to follow the National Bellas Hess decision. The principal economic
change noted by the court was the remarkable growth of the mail-order
business from a relatively inconsequential market in 1967 to a “goliath”
with annual sales that reached $183.3 billion in 1989. Equally important in
the court’s view were changes it percelved in the legal landscape. The
court maintained that the Supreme Court’s subsequent four-part

it was, however, made directly liable for the payment of the tax whether collected or not. Il Rev. Stat.
€. 120, sec. 439.8 {1965},
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Commerce Clause analysis (the Complete Auto test) indicated that the
Commerce Clause no longer mandated the sort of physical presence nexus
suggested in National Bellas Hess. The North Dakota court further
concluded that the Due Process requirement of a minimum connection to
establish nexus was no longer a separate requirement but was
encompassed within the Complete Auto test. According to the court, the
relevant inquiry was whether the state had provided some protection,
opportunities, or benefit from which it-could expect a return. With regard
to the case at hand, the court emphasized that North Dakota had created
aneconomic climate that fostered demand for Quill's products, maintained
a legal infrastructure that protected that market, and disposed of 24 tons of
catalogs and flyers mzuled by Quill each year into the state. =

The U.S. Supreme Court reversed the ruling of North Dakota’s highest
court. The Court agreed with the North Dakota court's conclusion that the
Due Process Clause did not bar enforcement of that state’s use tax against
Quill. The Court concluded, however, that the state’s enforcement of the
use tax against Quill placed an unconstitutional burden on interstate
commerce. The Court noted that although it had not always been precise
in distinguishing between the two, the Due Process Clause and Commerce
Clause reﬂect dlfferent const;tutlonai concerns. and are analytzcaiiy

) distmct R RN .

The Supreme Court agraed with the North Dakota court that nexus is not
synonymous with physical presence for due process purposes and
overruled its previous holdings to that effect. The Court noted that its due
process jurisprudence had evolved substantially in the 25 years since
National Bellas Hess and that the relevant inquiry was whether a defendant
had minimum contacts with a jurisdiction such that maintenance of the
suit did not offend traditional notions of fair play and substantial justice.
The Court concluded that Quill's widespread and continuous solicitation in
North Dakota made the magnitude of its contacts more than sufficient for
due process purposes.

In contrast, the Court upheld its previous holding in National Bellas Hess
to the extent that it required physical presence in the Commerce Clause
context. The Court first concluded that its decision in National Bellas Hess
is not inconsistent with Complete Auto and other recent cases. The Court
noted that under Complete Auto’s four-part test, a tax will be sustained
against a Commerce Clause challenge so long as the tax is applied to an
activity with a substantial nexus with the taxing state, is fairly apportioned,
does not discriminate against interstate commerce, and is fairly related to
the services provided by the state. According to the Court, National Bellas
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Hess concerns the first of these tests and stands for the proposition that a
vendor whose only contacts with the taxing state are by mail or common
carrier Jacks the “substantial nexus” required by the Commerce Clause.
Using this- bright-line; physical presence, rule the Court then concluded
that the imposition of the responsibility to collect the use on Quill placed
an unconstitutional burden on interstate commerce.

After concluding its decision on the case, the Supreme Court noted in Quill

-that Congress may not only be better qualified to resolve the underlying
‘issue in‘the case, but also is the one with the ultimate power to do so. The
: Ceurt stated that no ‘matter ‘how it evaluated the burdens that use taxes

impose on interstate commerce, Congress remains free to disagree. The
Court further noted that in recent years, Congress had in fact considered
legislation that would legistatively overrule the National Bellas Hess
decision. The Court surmised that Congress’ decision not to take action in
that direction may have been dictated by its holding in National Bellas
Hess that the Due Process Clause prohibits states from imposing such use
decmon overtuled that aspect of National Bellas Hess, Congress, mt’n the
sole authority to regulate commerce among the states, could freely decide

- .whether, when, and to what extent the states couid burden mterstate mall
R = order concems With a duty ta cullect use taxes : EUORE R R

National Geographic Holds

That Nexus Need Not
" Relate to Taxed Activity .

The Supreme Court in ruhng on the Natlonai Geograghm Soc1ei_.y case,

held that the activity or physical presence that estabilshed a company's
nexus did not have to be related to the taxed activity.” National Geographic
Society's mail-order office that made merchandise sales to customers in
California was separate from the Society’s magazine sales and advertising
office that maintained offices in the state. The Court held that the
maintenance of the two magazine sales offices in California with
advertising copy in the range of $1 million annually adequately established
a relationship of nexus between the Society and the State of California.
This connection was sufficient for California to require National
Geographic to collect the California use tax. In so holding, the Court
rejected the Society's argument that there must be a relationship between
the taxed activity and the seller’s activity within the state.

*While Congress has plenary power to regulate commerce among the states and thus may authorize
state actions that burden interstate commerce, it does not similarly have the power to authorize
violations of the Due Process Clause.

"National Geographic Society v, State Board of Bqualization, 430 U.S. 551 (1877).
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State Court Holds

- Deminimis Contact
Insufficient to Establish
Nexus

While National Geographic held that the activity that established the
company's nexus did not have to relate to the taxed activity, a state court
has ruled on circumstances that do not constitute sufficient nexus. For
example, the Connecticut Supreme Court ruled that insignificant property
in a state does not necessarily establish nexus. Cally Curtis, a California
firm, rented film to customers in Connecticut for a 3-day preview period
before purchase. The court ruled that the presence of film for the preview
period was de minimis contact and insufficient to support a nexus.
relationship between Cally Curtis and Connecticut.” The U.S. Supreme
Court declined review of thiS case.’

Dual Ennty
Arrangements

Several cases have examined the use of dual entity arrangements and
whether nexus can ‘be imputed to a vendor that does not appear to have
sufficient nexus to support a state sales and use tax collection
responsibility because of its affiliation, through a parent-subsidiary or
brother-sister relationship, with another vendor that does have nexus with
the state. The issue has generally turned on whether the two affiliated
companies are separate and distinct entities and whether the affiliated
company that has sufficient nexus with the state has acted as an agent for
the company that does not have nexus. Two case examples follow.

In SFA Folio Co}iectzons Inc: V. Barmen 217 Conn 220 {1991); Sak.s and
Company, a New York Corporation, owned both Folio,a New York -

Corporation whose mail-order business sold to Connecticut customers but
had no physical presence in that state, and Saks-Stamford, a separate
corporation operating a retail store in Connecticut. The Connecticut
Supreme Court rejected the argument of Connecticut’s Revenue
Commission that because these separate entities were linked by their
common parent; Saks and Company, their separate existence should be
disregarded and that they should be treated as one enterprise for the
purpose of establishing nexus. The Connecticut court noted that the
commissioner’s argument demonstrated a misunderstanding of a
fundamental principle underlying our system of taxation, which is that
taxpayers may arrange their affairs to minimize their tax liabilities.
According to the court, this included careful planning of both transactmns
and corporate structure. The Supreme Court declined review of this case.’

‘Cally Curtis Co. v. Groppo, 214 Conn 292 (1890},
*Writ of certiorari denied, Commissioner of Revenue Services v, Cally Curtis Co., 498 U.S. 824 (1990).

*Writ of certiorari denied, Commissioner of Revenue Services v.SFA Folio Collections, 501 U.S, 1223
(1951).
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Similarly, in Bloomingdale’s v. Department of Revenue, 527 Pa. 347 (1991},
the Pennsylvania Court found that there was not sufficient nexus between

an out-of-state mail-order company, Bloomingdale's By Mail, which did
mail-order business in the state but had no physical presence there, even
though its parent company, Bloomingdale’s, did own and operate retail
stores in the state. In that case, the Department of Revenue argued that
Bloomingdale's By Mail's separate corporate existence from
Bloomingdale's. departmeﬁt stores was a mere legal formality. The court
pointed to previous court holdings of a parent/subsidiary relationship with
nothing more would not justify disregarding the separate corporate
identity. ‘According to the-court, the issue turned on whether the
Bloomingdale’s department stores had acted as an agent or representative
for Bloomingdale's By Mail.” The Pennsylvania court concluded though
that the revenue department had not established the existence of an
agency relationship between Bloomingdale's department stores and
Bloomingdale’s By Mail. The Supreme Court declined review of this case.’

®In response to the Department of Revenue's argument that catalog purchasers had been allowed to
return merchandise directly to the local department store, the court found that such returns appeared
to be “an aberration from normal peactice,” so it did not reach a conclusion as to whether nexus cauld
have been established if such returns had been a regular practice,

"Writ of certiorari denied, Pennsylvania Department of Revenue v, Bloomingdale's By Mail, 504 U.S.
555 (1982},
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WiSCONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 53701-2536
Telephone: (608) 2661304
Fax: (608) 2663830
Email: leg.council@legis.state.wi.us

DATE: January 19, 2000

TO: SENATOR-ROBERT JAUCH AND REPRESENTATIVE DAVID
HUTCHISON, COCHAIRPERSONS, JOINT COMMITTEE ON
INFORMATION POLICY

FROM: John Stolzenberg, Staff Scientist, and Dan Schmidt, Analyst

SUBJECT.  State and Federal Requirements for Contributions by Commercial Mobile
Radio Service Providers to the State Universal Service Fund

This memorandum provides background information on state and federal requirements
relating to whether commercial mobile radio service (CMRS) providers are required to contrib-
ute to the state universal service fund (USF). Senator Jauch requested this information to assist

in_ your review of: Cieannghousc Rule 99-19. - This rule-relates to the provision of universal

telecommumcatlons service and: adnunzstrat:on of the USE. Tt was submitted to the Legislature
by the Public Service Commission (PSC) and is presently being reviewed by the Joint Commit-
tee on Information Pohcy

As used in the Wi_scon;sin statutes, a “telecommunications provider” is any person who
provides telecommunications services. [s. 196.01 (8p), Stats.] A “CMRS provider” is a tele-
communications provider that is authorized by the Federal Communications Commission (FCC)
to provide “commercial mobile service,” as defined in 47 U.S.C. s. 332 (d). [See s. 196.01 2g)
and (2i), Stats.] “Commercial mobile service” includes cellular phone service and wireless
personal communication service.!

Under current PSC rules in ch. PSC 160, CMRS providers are not required to contribute
to the state USF. Clearinghouse Rule 99-19 continues that policy and does not require these
providers to contribute to the USE.

1. State statutes have previcusly used other terms to refer to providets of cellular telecommunications service.
The United States Code refers to a “commercial mobile serve provider,” which substantively has the same mean-
ing as the state “CMRS provider.” To simplify this memorandum, the memorandum will only use the current
state terminotogy “CMRS provider.”




-2

The remainder of ihis memorandum is divided into the following sections:
a. State statutes.

b. Federal statutes.

¢. FCC interpretations.

d. Relevant case law.

e. Current PSC rules and Clearinghouse Rule 99-19.
T TAT

1. _Section 196.218, USF

The state USF was created as part of the Legislature’s major revision of the regulation of
the telecommunications industry in 1993 Wisconsin Act 496, In general, the PSC must require
all telecommunications providers to contribute to the USF beginning on January 1, 1996. [s.
196.218 (3) (a) 1., Stats.] Section 196.218 (3), Stats,, provides two exceptions to this contribu-
tion requirement. One exception authorizes the PSC to exempt from part or all of the required
contributions telecommunications providers who have small gross operating revenues from the
provision of intrastate telecommunications services in Wisconsin and have provided the services
for a period specified by the PSC, not to exceed five years. [s. 196.218 (3) (b), Stats.] Under
the second exception, the PSC may exempt a telecommunications provider from part or all of the
required contributions if the PSC determines that requiring the contributions would not be in the
public interest. [s. 196.218 (3) (b), Stats.] T -

2. Section 196.202, Stats., CMRS Providers Exemption

In addition to creating the USF, 1993 Wisconsin Act 496 also addressed the state regula-
tion of CMRS providers. Act 496 exempted CMRS ‘providers from utility securities law {now
ch. 200) and repealed the condition and mechanism by which these providers could become
subject to s. 196.203 and, thus, be regulated by the PSC as an alternative telecommunications
utility.

Act 496 also established that these providers would not be subject to ch. 196 (i.e.,
regulation by the PSC) with one exception relating to USF contributions and related data
requests. Current law sets forth these exemptions and the exception to the exemptions as
follows: '

A commercial mobile radio service provider is not subject to ch.
200 or this chapter [ch. 196], except a commercial mobile radio
service provider is subject to s. 196.218 (3) [relating to USF
required contributions] to the extent not preempted by federal law.
If the application to 5. 196.218 (3) to the commercial mobile radio



service provider is not preempted, a commercial mobile radio ser-
vice provider shall respond, subject to the protection of the
commercial mobile radio service provider’s competitive informa-
tion, to all reasonable requests for information about its operations
in the state from the commission necessary to administer the uni-
versal service fund. [s. 196.202 (2), Stats. (emphasis added).]

B. FEDERAL TUTE

Proponents and opponents of a state requiring contributions from CMRS providers to a
state USF cite three U.S. Code provisions in interpreting whether federal law preempts or allows
these contributions. These provisions are given below.

. 47 US.C. 5. 332 ile Service

In 1993, the U.S. Congress amended the Communications Act of 1934 in order to limit
states’ authority to regulate specific elements of the wireless telecommunications industry. As
amended at that time, 47 U.S5.C. s. 332 (¢} (3) (A) provides, in relevant part, the following:

Notwithstanding sections 2(b) and 221(b) [47 U.S.C. ss. 152 (b)
and 221 (b)], no State or local government shall have any authority
to regulate the entry of or the rates charged by any commercial
mobile service or any private mobile service, except that this para-
graph shall not prohibit a State from regulating the other terms and
conditions of commercial mobile services. Nothing in this sub-

~ paragraph shall exempt providers of commercial mobile services
(where such services are a substitute for land line telephone
exchange service for a substantial portion of the communications
within such State) from requirements imposed by a State commis-
sion on all providers of telecommunications services necessary to
ensure the universal availability of telecommunications service at
affordable rates . ... [47 U.S.C. s. 332 (¢) (3) (A).]

2. 47 U.S. 253, Removal of Barriers to En

The Telecommunications Act of 1996 created the following provision relating to state
requirements for universal service:

(b) State regulatory authority. Nothing in this section shall affect
the ability of a State to impose, on a competitively neutral basis
and consistent with section 254 [47 U.S.C. s. 254], requirements
necessary to preserve and advance universal service, protect the
public safety and welfare, ensure the continued quality of telecom-
munications services, and safeguard the rights of consumers. [47
U.S.C 5. 253 (b).]



. 47 C. 5. 2 niver ervice

Congress also included in the Telecommunicétions Act of 1996 47 U.S.C. s. 254 (f),
relating to states’ authority to collect state universal service support fees. Section 254 (f) states:

(f) State authority. A State may adopt regulations not inconsistent
with the Commission’s [FCC’s] rules to preserve and advance uni-
versal service. Every telecommunications carrier that provides
intrastate telecommunications services shall contribute, on an equi-
table and nondiscriminatory basis, in a manner determined by the
State to the preservation and advancement of universal service in
that State. A State may adopt regulations to provide for additional
definitions and standards to preserve and advance universal service
within that State only to the extent that such regulations adopt
additional specific, predictable, and sufficient mechanisms to sup-
port such definitions or standards that do not rely on or burden
Federal universal service support mechanisms. [47 U.S.C. s. 254

H]

C. FCC INTERPRETATIONS

The FCC became involved in the question of whether a state may require a CMRS
provider to contribute to its USF when the FCC offered an interpretation of the relevant statutes
in a 1997 order on universal service. In this interpretation, the FCC concluded that states may
require wireless telecommunications service providers to coniribute to state universal service
support mechanisms. - [See FCC 97-157, Report and Order in CC Docket No. 96-45, paragraph
791 (May 8, 1997).]° The FCC concluded that 47 U.S.C. 5. 254 (f) prohibited state regulation of - -
CMRS provider market entry or rates, not “equitable and nondiscriminatory” state universal
service support mechanisms. In addition, the FCC noted that it rejected the CMRS providers’
argument that the portion of the second sentence in s. 332 (c) (3} (A) in parentheses indicated
that CMRS providers were exempt from anything but state entry or rate regulation.

After the first order was published, the FCC received several legal challenges to its
interpretation (see Section D, “Relevant Case Law,” below) and CMRS providers formally
requested that the FCC reconsider its position on the state assessments. The FCC responded to
the requests for reconsideration in another order by citing the same interpretation of the federal
statutes as was in the original order and again rejecting the CMRS providers’ claims that 47
U.S.C. 5. 254 (f) (47) conflicts with 47 U.S.C. s. 332 (c) (3) (A). [See FCC 97-420, Fourth
Order on Reconsideration in CC Docket No. 96-45, paragraph 299 (December 30, 1997).]

D. RELEVANT CASE LAW

Three recent federal appeals courts’ decisions are specifically relevant to the issues
surrounding state universal service assessment of CMRS providers. The cases are Sprint Spec-
trum, L.P, et al. v. State Corporation Commission of the State of Kansas, et al., 149 F.3d 1058
(10th Cir. 1998), also referred to as Sprint; Cellular Telecommunications Industry Association, et
al. v. Federal Communications Commission, 168 F.3d 1332 (D.C. Cir. 1999), also referred to as




Celldlar, and Texas Office of Public Utz‘!ity Counsel, et al. v. Federal Communications Commis-
sion, 183 F.3d 393 (5th Cir. 1999), also referred to as Texas.

1. _Sprint Spectrum, L.P, et al. v. State Corporation Commission of the State of Kansas, et al.

In Sprint, the Federal Appeals Court for the Tenth Circuit reviewed the general question
of whether the State of Kansas may assess CMRS providers for universal service support.
Specifically, the court dealt with the question of whether 47 U.S.C. s. 254 () conflicts with 47
U.S.C. s. 332 (¢) (3) (A). The CMRS providers argued that the second sentence in 47 U.S.C. s.
332 (¢) (3) (A), cited above in Section B, creates a specific exemption for mobile services.

According to the plaintiffs’ primary argument, the parenthetical language within the
sentence identifies the only condition under which such assessments may be made--when
commercial mobile services are a substitute for land-line service for a substantial portion of a
state.

The court found that the scope of the second sentence of 47 U.S.C. s. 332 (¢) (3) (A} is
limited to that subparagraph and therefore it is not affected by and does not limit 47 U.S.C. s.
254 (f). The court also found that 47 U.S.C. s. 332 (c) (3) (A) has no relevance to 47 U.S.C. s.
254 (f) because s. 254 does not impose any rate regulation. The court affirmed the district
court’s decision to deny a preliminary injunction.

2. Cellular Telecommunications Industry Association, et al. v. Federal Communicatli

Commission

In Cellular, the Federal Appeals Court for the District of Columbia considered a petition
for review of the FCC’s universal service: order. The CMRS:providers challenged the vahdxty of
the FCC's interpretation on whether states may assess such providers for universal service
support. The CMRS providers argued that the FCC had incorrectly interpreted the relationship
between 47 U.S.C. 5. 254 (D) and 47 U.S.C. 5. 332 (c) (3) (A). [See FCC 97-157, op. cit.] The
FCC argued that the plaintiffs were interpreting 47 U.8.C. s. 332 (c) (3) (A) incorrectly by not
viewing the second sentence of the statute in the context of the rest of the subsection.

The court found in favor of the FCC and noted that, in the court’s opinion,‘éne provision
does not control the other and that 47 U.S.C. s. 254 (f) and 47 U.S.C. 5. 332 (c) (3) (A) are not
in conflict, but rather in harmony with one another. The court denied the plaintiffs’ petitions for
review.

3. Texas Office of Public Utility Counsel, et-al. v. Federal Communications Commiggg‘on

In Texas, the Federal Appeals Court for the Fifth Circuit addressed the issue of state
universal service support assessments in a petition for review of the final universal service order
of the FCC. Again, the CMRS providers challenged the FCC’s interpretation of 47 U.S.C. s. 254
(fy and 47 US.C. s. 332 (c) (3) (A) as presented in the original universal service order. [See
FCC 97-157, op. cit.] The court noted that the CMRS providers argued that “Congress has
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spoken to the precise question at issue,” and “therefore, the FCC’s mterpretatmn deserves no
- deference.”

Although in disagreement with the precise manner in which the Sprint court came to its
conclusion, the Federal Appeals Court for the Fifth Circuit came to a similar conclusion. The
court found that the FCC’s interpretation, as represented by the original universal service order,
was an accurate reading of the relationship between 47 U.S.C. s. 254 (f) and 47 U.8.C. 5. 332 (c)
(3) (A) and rejected the interpretation offered by the CMRS providers. In rejecting the CMRS
providers’ challenge to the FCC interpretation, the court noted:

The FCC's reading reflects Congress’s unambiguous intent as
expressed in the plain lariguage of the statute and takes into
account Congress’s instruction that s. 254 be construed in ways
that do not conflict with other federal laws.

On December 23, 1999, Celpage, Inc., and other CMRS providers that were parties to the
Fifth Circuit case, requested that the U.S. Supreme Court review the decision of the Appeals
Court for the Fifth Circuit to uphold the FCC's interpretation of 47 U.S.C. 5. 332 (¢) (3) (A).
The Supreme Court has not yet indicated if it will grant such a review.

RRENT RULES AND CLEARINGH E RULE 99-19

The PSC’s original rules on the USF are set forth in ch. PSC 160, Wis. Adm. Code.
These rules became effective May 1, 1996, a date prior to the enactment of the Federal Telecom-
munications Act of 1996. The original rule contains a provision, s. PSC 160.18 (1) (b), that
addresses the assessment of CMRS providers for the USE. Clearinghouse Rule 99-19 changes
the terminology used in par. (b) but not the substance of par. (b) As amcnded by Clearinghouse
Rule 99-19, 5. PSC 160.18 (1) (b) reads:

(b) Commercial mobile radio service providers shall be assessed
only if the commission determines after hearing that market infor-
mation regarding the commercial mobile radio service area
indicates that commercial mobile radio services are a substitute for
land-line telecommunications exchange service for a substantial
portion of the communications in this state pursuant to 47 USC
322(c)(3). [s. PSC 160.18 (1) (b), as amended by Clearinghouse
Rule 99-19.]

In addition; the analysis accompanying Clearinghouse Rule 99-19 states that “The Com-
mission considered but did not make changes that would have made wireless providers

immediately subject to universal service fund assessments.”

If you have any questions regarding this memorandum, please feel free to contact either
of us at the Legislative Council Staff offices.

JES:DWS:ksm:wu;jal
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 The Internet and E-Commerce'

~The" convergence 'of computer and telecommunications technologies has
revolutionized how we get, store, retrieve, and share information. Many contend that this
convergence has created the Information Economy, driven by the Internet, and fueled a
surge’in U.S. productivity and economic growth. Commercial transactions on the Internet,
whether retail . business-to-customer or business-to-business, are commonly called
electronic commerce, or “e-commerce.”

In 1995, it was estimated that between 1 and 2 million people in the United States
used the Internet for some form of commercial transaction. By the next year, Internet
traffic, including e-commerce, was doubling every 100 days. By mid-1997, the U.S.
Department of Commerce reported that just over 4 million people were using e-commerce;
by the end of 1997, that figure had grown to over 10 million users. The rate of e-
comimerce growth continues so rapidly that projections often are outdated as fast as they
are published. One 1998 industry estimate projected that U.S. retail transactions would
reach §7 billion by 2000 — a figure now widely accepted as having been reached in the
year the report came out. Still, reliable industry sources report huge jumps in e-commerce
transactions, particularly during fourth quarter holiday shopping. U.S. retail e-commerce

! For statistics and other data on e-commerce, sources include: [http//www.idc.com]; [http://
www.abcnews.go.com]; [http://www.forrester.com), and [http fiwww.cs.cmu.edu]. Ttis important
to note that many contend that most measurement of e-commerce are subject to verification.

Congressional Research Service % The Library of Congress
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in the fourth q;xa:ter of 1999 may exceed the fourth quarter of 1998 by 40%-60%. Some
analysts contend that financial transactions—such as electronic banking and online stock
trading-are also fueling a large part of retail e-commerce growth?

One of the fastest growing sectors of e-commerce is business-to-business
transactions. The Forrester Group, a private sector consulting firm, estimates that by
2003, that sector of the U.S. economy will reach $1.5 trillion, up from $131 billion in
1999, Inthe United States, business-to-business transactions between small and medium
sized businesses and their suppliers is rapidly growing, as many of these firms begin to use
Internet connections for supply chain management, after-sales support, and payments.

Internationally, there are issues regarding Internet use and e-commerce growth.
While the western industrialized nations dominate Internet development and use, by the
year 2003 more than half of the material posted on the Internet will be ina language other
than. English. - This has large ramifications for e-commerce and ease of transactions,
security, and privacy issues. Policymakers, industry leaders, academicians, and others are
concerned that this development will not correlate with equal access to the Internet for
many. in developing nations — therefore creating a global “digital divide.” The United
States and Canada represent the largest percentage of Internet users, at 56.6%. Europe
follows with 23.4%. - At the end of 1999, of approximately 180 million Internet users
worldwide, only 3.1% are in Latin America, 0.5% are in the Middle East, and 0.6% are
in Africa. The Asian Pacific region has 15.8% of all Internet users; but its rate of growth
of Internet use is nearly twice as fast as the United States and Canada.

U.S. Perspectives

- The Clinton Administration: Policies and Principles’  The Clinton
- ‘Administration’s approach to e-commerce was laid out ina 1994 speech by Vice President

~Gore: Inthat speech in Buenos Aires, the Vice President announced that the United States
would pursue the development of a global network of networks that he called the Global
Information Infrastructure, or GII. He stated that the United States would encourage
private investment, promote competition, provide open access, create flexible regulatory
environments, and ensure universal service so that the Internet would truly become a
global network. - According to Vice President Gore; the GII could act as a key for
economic growth and increase global trade among nations..” ...

In a subsequent series of reports, the Clinton Administration amplified and expanded
upon these principles. In June 1997, the Clinton Administration released a report, “A
Framework for Global Electronic Commerce.” Building upon the GiI, the Administration
advocated a wide range of policy prescriptions. These included calling on the World Trade
Organization (WTO) to declare the Internet to be a tax-free environment for delivering
both goods and services; recommending that no new tax policies should be imposed on
Internet commerce; stating that nations develop a “uniform commercial code” for
electronic commerce; requesting that intellectual property protection — patents,

* The explosive growth of e-commerce services does not automatically mean that all firms
providing these services are profitable; many have vet to tumn a profit,

* For more on the Clinton Administration policies, programs, and related reports, see:
[http://www.whitehouse.gov].
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trademnarks, and copyrights -— be consistent and enforceable; that nations adhere to
international agreements to protect the security and privacy of Internet commercial
transactions; that governments and businesses cooperate to more fully develop and expand
the Internet infrastructure; and when possible, businesses self-regulate e-commerce
content. .

The Clinton Administration followed this report with the first annual report of the
U.S. Government Working Group on Electronic Commerce in December 1998. This
report highlighted the domestic and international e-commerce policies and achievements
of the Clinton Administration, including summaries of President Clinton’s Electronic
Commerce Strategy and-the major international agreements flowing from this strategy.
Among the achievements listed were U.S. agreements with the Netherlands, J apan, France,
Ireland, and Korea to remove barriers to e-commerce; and U.S. participation in
agreements under the WTO, the European Union (EU), the Asian-Pacific Economic
Council, and the Trans-Atlantic Business Dialogue, all of which provide broad policy
guidelines to encourage continued e-commerce growth.

- The Clinton Administration’s “The Emerging Digital Economy” (April 1998) and
“The Emerging Digital Economy II” (June 1999) provide overarching views on domestic
and global e-commerce. Both reports provide data on the explosive growth of e-
commerce, its role in global trade and national Gross Domestic Product (GDP), and
contributions that computer and telecommunications technology convergence is making
- to productivity gains in the United States and worldwide. Both reports also share a central
theme of letting the private sector continue to develop e-commerce with minimal
government interference and regulation.

These reports-underline Administration policy to promote GII principles for e-

- commerce and subsequent policies calling for. government-industry -partnerships to

- ‘promote electronic commerce, create a strong federal encryption policy to protect 11.S:
commercial interests, establish a national policy for authenticating digital signatures, and
promote tax-free Internet e-commerce.

_-Role of Congress. Since the mid-1990s, Congress also has taken an active interest
in the e-commerce issue. Among many issues, Congress has considered legislation to
establish federal encryption and electronic signature policies, and in 1998, Congress
enacted legislation creating a 3-year moratorium on e-commerce taxation.

Encryption. Encryption is the encoding of electronic messages to transfer important
information and data, in which “keys” are needed to unlock or decode the message.
Encryption is an important element of e-commerce security, with the issue of who holds
the keys at the core of the debate. The 105" Congress considered seven bills addressing
national encryption/computer security policy; none was enacted. In the 106" Congress,
two bills are being considered, with several congressional committees having significant
differences regarding over the legislation. Also, the Clinton Administration has had
differences with both congressional policymakers and representatives of U.S. industry over
its encryption policy. Initially, the Administration favored a policy in which the federal
government would hold keys for all major commercial transactions. However, industry
and congressional critics contended that citizens’ privacy rights could easily be violated.
Currently, the Administration favors a policy in which a “spare key” would be held by a
third party “key recovery agent,” and not directly held by the federal government. Still,
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many critics are uncomfortable with the federal role in having direct access to the “spare
key.” (See CRS Issue Brief IB96039, Encryption Technology: Congressional Isstes, by
Richard M. Nunno, for more on this issue).

Export Control. In addition, U.S. export control policy makes it easy to export
products with key recovery, and difficult to export those products without key recovery.
The Clinton Administration’s position is that export control is a way in which the federal
government can ensure that unfriendly forces do not have encrypted communications or
data transmission that the United States cannot recover. Some in U.S. industry contend
that this policy is only restricting U.S. trade in electronic goods and services while foreign
firms are freer to engage in this trade. In part due to this industry opposition, and because
the 106™ Congress has not fully supported the Clinton Administration’s position on this
issue, the Administration announced on January 14, 2000 new export regulations. The
proposed rule changes would allow retail encryption commodities and software of any key
length to be exported to most countries without a license, with certain qualifications. (See
CRS Report RL30273, Encryption Export Controls, by Jeanne Grimmett, for more on

U.S. encryption export control policy).

Electronic Signatures. Electronic signatures are a means of verifying the identity of
a user of a computer system to control access to, or to authorize, a transaction. The main
congressional interests in-electronic signatures focus on enabling electronic signatures to
carry legal weight in place of written signatures, removing the inconsistencies among state
policies that some fear may retard the growth of e-commerce, and establishing federal
government requirements for use of electronic signatures when filing information
electronically. Neither federal law enforcement nor national security agencies oppose
these objectives. Most U.S. businesses would like a national electronic signatures standard
to further enhance e-commerce. The House and Senate passed electronic signature bills

-late in the first session of the 106" Congress, and a conference is expected early in 2000. - -
(For more, see CRS Report RS20344, Electronic Signatures: Technology Development

and Legislative Issues, by Richard M. Nunno).

Taxation.* Congress passed the Internet Tax Freedom Act on October 21, 1998, as
Titles XI and XII of the Omnibus ‘Consolidated and Emergency Supplemental
Appropriations Actof 1999 (P.L. 105-277, 112 Stat 2681). Among its provisions, the Act
imposes a 3-year moratorium on the ability of state and local governments to levy certain
taxes on the Internet; it prohibits taxes on Internet access, unless such a tax was generally
imposed and actually enforced prior to October 1, 1998: it creates an Advisory
Commission on Electronic Commerce (ACEC), which may make recommendations to
Congress on e-commerce taxation in the United States and abroad: and it opposes
regulatory, tariff, and tax barriers to international e-commerce and asks the President to
pursue international agreements to ban them. (See CRS Report 98-509, Internet Tax Bills
in the 105" Congress, by Nonna A. Noto, for more on this issue),

On December 14-15, 1999, the ACEC met in San Francisco. Among the topics
discussed during this meeting was the perceived competitive advantage that online retailers
have over traditional retail stores, since online retailers avoid having to collect sales tax.

* The proposed domestic e-commerce tax is different from trade tariffs or duties to related e-
commerce fransactions.
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The Small Business Survival Committee, an industry group which testified before the
ACEC, called for a permanent ban on the collection of sales and use taxes for e-commerce.
The E-Freedom Coalition, representing several anti-taxation groups, also called for a
permanent ban on Internet taxes. However, the National Governors’ Association, the
National League of Cities, and other state and local government groups have called for a
simplified Internet tax plan, contending that a ban on Internet taxes will adversely affect
state budgets. The Clinton Administration has backed this proposal. Because of these
varying viewpoints, the ACEC could not come to a consensus on an Internet tax policy
recommendation.” Some contend that the inability of the ACEC to bring different parties
to agreement may mean that Congress will seek to extend the moratorium when it expires
in October 200_1';'-0&61’3 state that the lack of consensus may hurt the U.S. in global
discugsions regarding a common e-commerce tax policy.

Beyond U.S. Policies: the WTO and the EU

* .- While much of the debate on the government’s role in e-commerce has focused on
domestic issues in the United States, two important players -— the WTO and the EU —
will likely. _h_av.e_f_an irnpertant impact on global e-commerce policy development,

The WTO. The success of the General Agreement on Tariffs and Trade (GATT) in
reducing and eliminating many trade barriers led to an increased focus on other issues,
such as reducing trade barriers in global service industries and high technology goods, by
the WTO (its successor since January 1, 1995). (For more on the WTO, see CRS Report
98-928, The World Trade Organization: Background and Issues, by Lenore Sek).

The first WTO Ministerial conference was held in Singapore on December 9-13,
1996. Among the issues considered by the WTO Pparticipants was an agreement to reduce

1 trade barriers for. information technology goods and services. This issue was considered

“vital. to the - development of telecommunications infrastructure~including * the
Internet-among developing nations. A majority of participants signed an agreement to
reduce these barriers. Atthe second WTO Ministerial conference, held in Geneva on May
18:and 20, 1998, an agreement was reached by the participating trade ministers to direct
the WTO General Council to develop a work program on electronic commerce and to
report on the progress of the work program, with recommendations, at the next
conference. The ministers also agreed that countries continue the practice of not imposing
tariffs on electronic transmissions. The third WTO Ministerial meeting in Seattle,
December 7 -10, 1999, was marked both by strife in the streets of Seattle and disruption
of the conference proceedings. While the General Council reported favorably on
maintaining the international e-commerce tax moratorium, no final decision was reached
at the conclusion of the Seattle Ministerial. (See CRS Report RS20319,
Telecommunications Services Trade and the WTO Agreement, by Bernard A. Gelb, and
CRS Report RS20387, The World Trade Organization (WTQ) Seattle Ministerial
Conference, by Lenore Sek).

The EU. The EU is very active in e-commerce issues. In some areas there is
agreement with U.S. policies, and in some areas there are still tensions. While the EU as
an entity represents a sizable portion of global Internet connections, users are concentrated
in countries like the United Kingdom and Germany. In France, Italy, and Spain, the rate
of Internet connection is reported at less than five percent of the total population. Thus,
while EU policies can provide a broad regional context for e-commerce, across national
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boundaries, Internet use and e-commerce potential varies widely. The United Kingdom,

Iretand, and France have advocated a common set of standards that, they contend, would
provxde a baseline of government regulation for e-commerce. These countries have
opposed a more specific and perhaps restrictive approach across the EU. Germany,
Austria, and the Netherlands have advocated extending domestic commercial legislation
to e-commerce. Critics contend that this latter approach would ensnare e-commerce in
a knot of differing national laws and regulations; supporters state that e-commerce policy
should not be set by EU bureaucrats in Brussels.

To address this issue, the EU has approached e-commerce with what one observer
has called a “light regulatory touch.” On December 7, 1999, the European Commission
announced an EU Directive that includes language that governs electronic contracts, the
information an e-commerce trader must give to a customer, what advertising e-mails must
say about the sender, and limits on the liabilities of intermediaries for unlawful content.
The EU also has supported the temporary moratorium on new e-commerce taxes, and
supports making the moratotium permanent. - But the EU has taken 2 different approach
than'U.S. policy for treating electronic transactions under international tariff regimes. The
EU favors treating electronic transmissions (including those that deliver electronic goods
such as software) as services. This position would allow EU countries more flexibility in
imposing trade restrictions, and would allow treating electronic transmissions — including
e-commerce ~— as services, making them subject to EU value-added duties.

The EU also has taken a different approach than the United States to data protection
and privacy, key components for strengthening e-commerce security and maintaining
consumer confidence. The EU’s Data Protection Directive (October 1998) prohibits the
transfer of data into and out of the EU, unless the outside country provides sufficient
privacy safeguards The U.S. position has been to permit industry self-regulation of data
: fprotectaon and pnvacy safecuards - S and EU represematwes are negonatmg thisi 3ssue o

Issues

‘The 106" Congress may address a series of complex questions on e- commerce. They
include: how viableisthe continuation of the Internet tax moratorium, and can a consensus
be reached on an e-commerce tax policy? What are the appropriate roles of government
and industry in U.S. policies on encryption, digital signatures, and data storage and
protection for e-commerce? What is the best mechanism for achieving standard and
consistent e-commerce policies between the United States and other nations? Will the
United States, by virtue of its large proportion of Internet use and e-commerce
development, try to dominate global e-commerce policy? Internet use erases national
boundaries, and the growth of e-commerce on the Internet and the complexity of these
issues may mean that domestic and global e-commerce policies become increasingly
intertwined.
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MEMORANDUM
TO: Members of the Executive Committee Task Foroe on State and Local
Taxation of Telecommunications and Electronic Commerce
FROM: Neal Osten and Scott Mackey
DATE: February 18, 2000

SUBJECT:  Next Mesting of the Task Force/ Business Proposal to ACEC
' sm :_RBP-Qﬁ On_'MQdei Iﬂgis-lag_ign'

As we discussed in Tampa, the next meeting of the Task Force will be April 1 and 2, 2000 in Denver, Colorado.
The Task Force meeting will take place along with the Spring Meeting of the Assembly on State Issues, which
starts on Friday, March 31. The Opening Plenary Session of the AS1 Spring Meeting, Saturday morning, will be
an opportunity for the Task Foroe's Co-Chairs, Senator Steve Rauschenberger and Representative Matt Kisber to
&kdress your colleagues on the issues surrounding the taxation of Electronic Commerce. You are invited to
participate as well. -

The preliminary agenda for the Task Force includes:
- Sarday, April 1, 130 PM-530PM - .
© " Sunday, April2, 1000 AM-200PM
»  Update on Advisory Commission's Final Meeting;,
Proposal by Wal-Mart, Sears and the Nationg! Retail Federation on Sales Tax
Collection, —
Review of state actions with regard to NCSL model legislation and multi-state discussions;
» Continued discussions on Telecommunications tax reform proposals.

Please plan to attend. .-Housing and travel information are attached.

You may have seen reports in the last week that the business members of the federal Advisory Commission on
Electronic Commerce have proposed a "compromise” for the ACEC's consideration, It was anything but a
compromise. NCSL through the Task Force's Co-chairs, Senator Steve Rauschenberger and Representative Matt
Kisber led the charge against the proposal. The NCSL press release will follow in a separate fax. We have
attached our analysis of the industry proposal and the press release issued by state and local government
organizations, as well as an overview of a proposal submitted by Governor Leavitt and Governor Locke.

Also attached is the latest information we have about state legislative/executive authorizations for state
participation in multi-state discussions on the Streamlined Sales Tax Collections System for the 21% Century.

If you have any questions about the meeting logistics, please contact Graham Williams at 202 624-8683.

We look forward to seeing you April | and 2.
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Hotel Reservations

A block of rooms has been reserved at the following hotel:
Adams Mark Denver Hotel Single Rate: $120
1550 Court Place Double Rate: 5135
Denver, Colorado 80202 '

(303) 893-3333 or (800) 444-2326

Please call the hotel directly to arrange hotel reservaticns. Indicate that you are attending the NCSL
Assembly on State Issues meeting o receive the special room rate. Each person is responsible for
contacting the hotel and making arrangements for housing. Reservations must be held by one night's
deposit (a major credit card guarantee is acceptable.) NCSL cannot be responsible for guarantees. The
deadline for making hotel reservations is March 1, 2000, After that date, room requests will be accepted
on a space-availdble basis at the conference rates.

Tr#ve} '_In'fnriﬁg:ti;an .

To obtain special air and car rates, call Corporate Travel Services (800) 825-3283, ext. 2. In Colorado or
outside the United States, call (303) 694-4344, ext. 2 - '

NCSL Special Discount Airfare

Make your reservations through NCSL's official travel headquarters to receive discounts off United
Airlines and Delta regular coach and lowest applicable round-trip airfares to Denver, Colorado. Airline
reservations must be made at least 14 days in advance,

Car Rental
NCSL has arranged special car rental disoount rates with Hertz and Alamo for meeting participants. These
rates include free mileage.

Take a2 Look at Colorsdo

The Adam’s Mark Hotel is within walking distance of the Denver At Museum, Colorado History Museum, U'S.
Mint, the Colorado State Capitol and many restaurants and shops. For more information on things to do and see in
Denver visit wyy.denver.erg. For more information on mountain resorts and skiing visit www.skigolorade.ore.
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e-commerce NEWS RELEASE

FOR IMMEDIATE RELEASE: February 14, 2000

COUNCIL OF STATE GOVERNMENTS
INTERNATIONAL CITY/COUNTY MANAGEMENT ASSOCIATION
NATIONAL ASSOCIATION OF COUNTIES
NATIONAL CONFERENCE OF STATE LEGISLATURES
NATIONAL GOVERNORS’ ASSOCIATION
NATIONAL LEAGUE OF CITIES
THE U.S. CONFERENCE OF MAYORS

“State and Local Gavt.'--Orga:z_:i_za'tian__s: ;Qlasf:“Laoph(ile Laden” Internet Tax Scheme;
Say Corporate Proposal Also Gives Washington Control of Most Taxes & Revenues

WASHINGTON, D.C. ~ The organizations that represent the leaders of the nation’s state and
local governments in a joint statement today called a draft proposal from e-commerce industry giants
nothing more than a plan to allow large corporations to escape taxation,

The proposal, which originated from e-commerce industry representatives who serve on the
federal Advisory Commission on Electronic Commerce (ACEC), would preempt state and local

- governments’ ability to collect sales and use taxes on products and services that are already subject to
these taxes. The proposed preemption would seriously affect the tax base in many states and local
governments.

“This proposal sets in motion the end of the sales tax system which ig the single most important
source of revenue in the United States for schools and police and fire protection,” said Illinois Senator
Steven Rauschenberger. Rauscheﬁberger is co~chairman of the National Conference of State
Legislatures (NCSL) Task Force on State and Local Taxation of Electronic Commerce.

Representatives of the seven major state and local public interest groups said the proposal flies in the
face of principles that the commission agreed to in September including a commitment to respect state
sovereignty issues. The proposal creates serious problems for state and local governments because it

would:

* Provide new and continued tax benefits to “dot-com” businesses while requiring Main Street
retailers to continue to collect taxes on all sales — putting them at a competitive disadvantage;

¢ Create new loopholes for e-commerce companies to avoid payment of income and property taxes
by “affiliating” with companies in non-tax states:

* Eliminate existing sales taxes on items sold in stores today such as books, pericdicals,
newspapers, software, and compact disks; and

* Give the federal government unprecedented authority over state and local tax systems.
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State-Local Organizations Blast “Loophole Laden” Internet Tax Scheme — Page 2

“While this proposal purports to be & compromise, we believe it is fundamentally flawed,” said
Mayor Bob Knight of Wichita, Kansas, president of the National League of Cities (NLC). “We’re more
than ready to work with industry to find 2 solution. But we can’t support & plan that gives the federal
government ¢ontrol over state and local tax systems and drastically curtails our ability to raise the
revenue we need to deliver public services.”

“The proposal deeply involves the federal government in selecting winners and losers with
regard to paying taxes in the e-commerce economy,” said Commissioner C. Vernon Gray of Howard
County, Maryland, president of the National Association of Counties {NACe). “Ata time when state
and local governments are striving for simplicity in their tax codes, it adds enormous new complexity.

~ And most d:sappomnng is the fact that it provides tax shelters to the wealthiest corporations on earth.”
# %4

Orgam&twn C:mtacts
Coungil of State Govemments (CSG) Kristin Cormier (202) 624-5460
International City/County Management Association (ICMA): Mike Lawson (202) 962-3634
National Association of Counties (NACo): Shawn Bullard (202) 942-4212
National Conference of State Legislatures (NCSL): Neal Osten {202) 624-8660
National Governors’ Association (NGA): Frank Shafroth (202) 624-5309
National League of Cities (NLC): Cameron Whitman (202) 626-3023
The United States Conference of Mayors (USCM): Larry Jones (202) 861-6709
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State and Local Government Review of Business Industry "Compromise”

General

This proposal is exactly what one might expect as a first step. It is not.a compromise and does not purport to be a
compromise. It poses an unwarranted and unprecedented federal intrusion into the rights of state and local
voters and taxpayers 1o determine their own Ways 10 raise the revenues necessary to meet their needs. It includes
specific pmpamfs to undermine and add wmpleng; to:state and local tax and revenue systems that are hard to
treat as serious.  Jt would involve the federal government deeply in selecting wivmers and losers in the economy,
adding to growing inequities and unlevel playing Jfields. We're disappointed. State and local leaders have been
working to solve the problem, not make it worse.” State and local leaders have been working on Internet time to
achieve solutions, instead of further, indefinite. delays. State and local leaders have been working to radically
simplify state and local tax systems, not 1o add enormous new complexity and tax shelters for some of the most
wealthy corporations on earth. State and local leaders have been working together, effectively and successfully,
with the telecommunications industry to achieve szgmﬁmt reforms and simplification in wireless and now wired
state and local telecommunication tax laws. There can be no justification for setting back or undermining these
efforts.

Spec;f' ¢ Tafkmg Pamts '
The corporate. prcposal wrmid memz fe;wer and fswer pcople wouid p&y more and more taxes.

¢ The corporate proposal would wrest decisions sbout what activites and transactions to tax from the
people at the state and local level and turn those over to the federal government. To an unprecedented
degres, this pm;aosal weuid tum over key control of propeity, income, and sales taxes and revenues over
to the federal government, °

» The ;:repmai would create a system whereby the federal government determined winners and losers in
our econotny instead of Iettmg the market decide.

» The proposal seems almost ingenious in that it provides new tax breaks for cach and every corporation
that participated in developing it. -

s The proposal not only does not seive the prcblems Congress asked the Commission to address, but rather
introduces significant new complexities and indefinite delays to any solution. It is a proposal whmh does
little to guarantes a level playing field, but t:k:es mach to guar&ntee ye&zs and yea:s of ocmpiex imgataon

o .- hisa lawyers? andtaxlchb:ﬂsm dream o

» The prapesa.l would set in motion the. enci af tha salas tax System the smg}e most nnportant source of ;
revenue in the United States for education and police.and fire. It proposes and extraordinary erosion of
this critical source of these services wzﬂmut guaraateemg any altemative.

s Forany prqwsal to be seneus, it muat guamntse that every retailer and small business in American can
compete on a ievel playing ﬁcld within five yoars.

. Any compmmzse mugt suppcx’c the substance of the telegommunications industry proposal to encourage
state and local governments to work cooperatively with the telecommunications industry to reduce
complexity and cost of complying with telecommunications taxes (common definitions, single tax rate,
single tax return, etc.).

> Any sericus proposal must encourage state/business partmerships to simplify sales tax for all taxpayers;
reduce or eliminate compliance costs and burdens; and experiment with meaningful voluntary collection
systems utilizing a combination of simplification and technology.

¢ Any serious compromise must get the federal government out of the business of picking winners and
losers in our economy, and preempting the rights of our citizens to determine their own state and local
taxes.
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(1) 5 year extension and preemption of digitized goods and their functionally equivalent good/products and
preempi existing and any faire Internal accesy 1axes

Digitized Goods

The proposal would impose a 5-year prohibition on taxing sales of “digitized goods/products™ and preempt the
taxaticn of “functionally equivalent” goods sold via traditional means should be considered. Such preemption
would do substantial damage to the tax base of 2 number of states.

. Twentyraight_ states currently consider dawniaadéd software to be taxable, and 19 states conzider downloaded
information 1o be taxable. About 15 states tax & broad category of “electronic information services.”

v There is no well-defined category of “digitized” prcduat The preemption would logically apply to all
subseriptions to online data bases and information services, online publications, online photos and movies
{including pornographic sites), and a varisty of services that produce digitized products (e.g., photo finishing).
Certain tangible products (music CDs, software CDs and diskettes) are also digitized products and could

: premxmbiy be covered by the preemptwn :

s If ta.x.mg “funcimnally equwaient” tangﬂﬁe producs were also preempted, states and localities would lose the
ability to tax all sales- of newspapers, books, music and software CD’s, periodicals, photos, software, movies,
cable services; etc,

Internet Access Charges
The proposal calls for a complete, permanent prohibition on transaction taxes (sales, use, gross receipts) on
Internet access chaxga, mciudmg in the states grandfathered in the ITFA.

e This would preempt state tax laws in 10 states, including South Dakota, where the sales tax applies to all
gcods and services, with a resuitant revenue losy approaslung $50 miltion per year.

. There has ‘been no: simwmg af adxmmstra!:xve difficulty that requires such a preemption, much less disparate - .
" treatment from comparable services. As telecommunications; especially telephony, moves to the Internet and - -
the offering of “bundled services” grows, such a prchzbztwn would likely lead to unintended consequences
and administrative and compliance issues for companies and states alike.

(2) fivewyear extension and redefinition of nexus

Sales Tax Nexus Clarifications

The proposal would provide & permanent changes in sales and use tax collection obligations (i, nexus} to
“clarify” that certain activities would not be considered indicia of physical presence for making nexus
determinations. Generally speaking, the “clarifications” create “loopholes” or “planning opportunities” by which
a seller can enter into & variety of arrangements with in-state entities (that do have nexus) that enable it to better
market its product in the state and still avoid a tax collection obligation, including:

e Affiliates: Prohibiting consideration of the relationship between a seller and an affiliate with presence in the
taxing state opens up the potential for an “Internet kiogk™ arrangement. The affiliate could establish in-store
kiosks through which goods are ordered from the seller and, if the goods were delivered from outside the
state, the seller would not be required to collect tax.

» Communications Services: Prohibiting consideration of the use of communications services from an in-state
provider with nexus opens up two potential loopholes. It creates an avenue where the telecommunications
provider could be acting as the representative of the seller that would create nexus under current law. In
addition, it creates opportunities for “resellers” of telecommunications to operate in the state without
establishing nexus, thereby avoiding tax obligations.

» Intemet Service Provider: Here again, enactment of & restriction such as this (without limits on the terms “use
of an [ISP]" would enable a seller to enter into arrangements with an ISP for marketing products while stll
avoiding a tax collection obligation. The ITFA already contains language similar to this, and any case for
expanding the breacith of that provision has not been articulated.
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(3) Permanent preemptions with regard to the definitions of nexus for state and local income tax purposes,
Income Tax Nexus Clarifications .

The proposal would “clarify” that certain activities (6 are listed) would “not be taken into account” in determining
nexus for income tax purposes. - As with the sales tax above, these “clarifications” would create opportunities for
entities to engage in economic activity in a state without coming within the jurisdiction of the tax laws.

e Affiliates etc.. As with the sales tax, the proposal would prohibit consideration of relationships with an
affiliate, use of an ISP, and use of communications services in determining income tax nexus. The effect
would be to allow an entity to engage in a range of activities with in-state parties-that would, under current
law be considered to be nexus creating without incurring any income tax obligations. In addition, it would
enable companies to create subsidiaries for certain activities that could also be used to reduce tax exposure.

o Quwnership of Intangibles: The proposal would prohibit states from considering the ownership of intangibles
in the state as a factor in determining income tax nexus. This is, effectively, an extension of P.L. 86-272, the
primary effect of which is to benefit financial service companies. With this restriction in place, a financial
service company could make loans, hold accounts receivable, finance purchases, etc. in a state without

. incurring income tax obligations. In addition, to the extent that a physical presence was considered desirable,

it could use an affiliate to perform the services and still avoid liability for much of the income arising from 2

» Sales Tax Registration. The proposal would provide that a seller’s voluntary registration for collection and

* remittance: of sales taxes should not be considered in making a determination of nexus for income tax
purposes. This is something states and local governments could support.

{4) encourage state and local development of Model Act

Model Sales and Use Tax Act

The proposal “encourages” states and NCCUSL to develop a model Uniform Sales and Use Tax Act with various
wriiform provisions. It then provides that any state failing to enact the Uniform Act within 6 months after it were
promulgated would be prohibited from taxing some unspecified part of remote sales.

» As a general matter, st&tes are supportive of working with NCCUSL and cthers 1o develop greater uniformity
- and simplifications in sales tax administration. They are concerned, however, regarding the degree to which
 the *compromise” proposal would mandate adoption of the uniformity proposals and the penaltics that would

be'imposed for failing to adopt.

o There is no mention in the document or listing of provisions in the Uniform Act of any expanded duty to
collect tax under the Uniform Act. In other words, the states would have adopted & uniform sales tax and still-
be stuck with the income tax and sales tax nexus clarifications/preemptions outlined above.

o The timetable for adoption is tinr_miist‘ic given the monumental nature of the task and the reality of legislative
sessions. '

NCCUSL is 2 creature of state governments, and there is no need for “encouragement” from Congress if states
desire to go this way. Likewise, there is no need shown for a commission to be formed to report annually on the
NCCUSL progress in the undertaking as is proposed.

(5) establishment of new Commission to report to Congress and determination with regard to permanent
preemption on collection of remote sales:

The proposal cally for establishment of a new federal commission to monitor and report to Congress on
NCCUSL’s progress. The new commission would have no deadline, nor any requirement to make a report to
Congress to guarantee & level playing fisld. Rather the new commission would mostly be charged with
determining whether the model act met the corporate standards, whether it would result in a level playing field,
and whether enactment would impose an unreasonable burden on interstate commerce.

(6) encourage states and local governments to work through NCCUSL to draft a Uniform Telecommunications
State and Local Excise Tax Act within three years that met federally set criteria.

(7) elimination of the 3% federal sales tax
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The proposal calls for immediate elimination of the federal sales tax. This proposal is not in the President’s
budget, either the House or Senate GOP tax cut proposals, or the proposed tax plans of any of the Presidential
candidates. It would require offsetting cuts in federal entitlement programs like Medicaid or other proposed tax
and revenue measures to accommodate.

The prablem with eimmatmg the 3% Federal Excise Tax on telecom is that it is part of the definition of what is
(and i3 not) telephone service for purposes of levying City Utility User Taxes (UUT) in California. So,
elimingtion of the 3% tax will invalidate the telephone portion of many City UUT
ordinances in California. The 3% Federal Excise Tax on telecom iz also a trigger contained in the
California Interngt Tax Act {ska AB 1614, 1998). When Internet Access charges
are deemed to be subject to the Federal 3% tax, they can be taxed in California
as pat of the telephone UUT nmates. Again, ecliminating the 3% tax nukes a key
part of our compromise on the California Internet Tax Act.

(8} encourage state and locaf governments to extend 4-R property tax treatment to all telecommunications
infrastructure property

4-R Protections for Telecommunications Property

The proposal calls. for. extending 4-R Act»lﬁs:e pmtm:zans fo mtersme telecommunications property. The effect
would be to establish telecommunications companies ‘as & special class-of taxpayer with rights not available to
sthers the 1mpz¢t wouid mcely exs:end well heyond the pmperty tax area.

» The language of f:he pmpasal (at least as we have seen} wou}d allow telecommunications companies to
challenge & wide range of state and local taxes that provide preferences to one group or ancther gven though a
:elecommumcaﬂcsns company may not be affected by the preference,

s The proposal would allow telecommunications firms with direct access to federal courts to address tax issues
while nearly all other taxpayers are required to seek redress in state courts. This is disruptive of state and
local revenue flows and consistency in the application of state tax policy.

¢ The proposal from _ﬁ;e_tele;gnimuniqgﬁqns industry itself did not seek this sort of preemption. Instead, it
recommended that property tax issues be dealt withon a stax:e-by-state basis as part of an overall approach of
d:rect negotiauons betwcen the states and teiecommumcamons ccrnpames

o (9} model te!ecwnmum’cazions state cma‘ Iocal mx rﬂ‘arm ac: wm' sanalons far failwe to mact
Telecommunications Tax Reform :
The proposal suggests that states and localities should work with NCCUSL to develop a Mode! Uniform State and
Local Telecommunications Excise Tax Act meeting certain criteria. Failure to enact the model within & specified
timeframe would subject a state to “Federai requirement against discrimination in the taxation of
telecommunications services.”

» As ab_cw.a, states are suppomve of working with NCCUSL and others on uniformity and simplifications. They
have, in fact, already initiated an effort with the telecommunications industry to work with certain states to
address issues within those states and to develop model legisiation,

» The degree to which the contours of the model act are specified here as well as the mandated adoption of the
act and/or the nebulous nature of the penaity contained in the proposal are troublesome.

02/10/2000
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Locke-Leavitt Compromise Proposal
The Harmonized Plan
Advisory Commission on Electronic Commerce

Confidential-Draft

Elements of the Harmonized Proposak

Extend the existing momtorium on Internet access taxation, new taxes, discriminatory

Rewmmené a Tariﬁ‘-free Internet: Emourage the federal government to continue its

' pursmt of an :ntematwnai meratenum on tariffs on eieciremt: transmissions.

; Sim hﬁ tion: Support the. substance of the

teiecemmumcatlons industry proposal. (Encourage state and local governments to

work cooperatively with the telecommunications industry to reduce complexity and
cost of complying with telecommunications taxes: common definitions, single tax
rate, single tax returmn, etc.)

Saleg Tax Simplification:

> Draft model legislation - Enlist an organization such as the National Conference
- of Cammasammrs on Uniform State Laws to draft model state legislation
_ _addmsamg camman daﬁnmens mterst&te hm‘mmaatwn and uniformity.

> Encourage state/business partrerships to simplify sales tax for all taxpayers;
reduce or eliminate compliance costs and burdens; and experiment with
meaningful volurftary collection systerns utilizing a combination of simplification
and techneiogy

: ' Quo: No expanded duty 1o collect sales taxes and no change in existing
obﬁgatlons 10 pay (no congressional action on nexus at this time )} Also, pursue
uniform state legislation or regulation acknowledging that a voluntary agreement o
collect sales taxes does not in and of itself create nexus for other business tax
purposes.

Further Study: Congress should request further empirical research on:

» Digital Divide: What steps should Congress take to reduce, with the goal of
eliminating, the Digital Divide and empowering needy families in rural America
and inner cities to participate in the Internet economy?

> Data that measures the effect e-commerce has on the national economy and on
state and local governments.

Fage Bi8
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Status of State Legisiation to Enable Multistate Discussions
As of 2.17.00 . ' S
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