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b. As used in ihss section, the term “confidential taxpayer information”™ means ail

information that is protected under a member state’s laws, regulations and
prwz*eges and the term “personally identifiable information” means information
that fdentrﬂes a person.

. The member staies !aws and ragutattons regarding the collection, use and

maintenance of confidential taxpayer information remain fully applicable and
binding.. - This agreement does not enlarge or limit the member states’
authorsiy to:

1. Conduct audits or other review as provided under this
agreement and state law.

2. Provide records pursuant to a member state's Freedom of

- Information Act, disclosure laws or other regulations.

3. Prevent, consistent with state §aw dtscfesures of ccnf' dential

- taxpayer information.

4. Prevent, consistent with federal Iaw cissciosures or mlsuse of
'federa return’ .information obtained ‘under a disclosure
.agreement with the Internal Revenue Service.

. The member states agree that a fundamental precept in Model 1 is to

preserve the privacy of consumers by protecting their anonymity. With very
limited - exceptions, a certified service provider must perform their tax
calcuiation remittance and reporting functions without retaining the personaliy
identifiable information of consumers. To preserve the privacy of consumers,

S S member sta‘tes agree that
L7300

1 A cer‘caf;ed ‘service provnders systam must be desegned and
tested to ensure that the fundamental precept of anonymlty is
_respected and that personally identifiable information is only

. used in ‘very -limited c:rcumstances when ut 1S absolutely
_necessary. -

2. The collection, retem:on and dzsciosure of personally :dem;ﬁabie
' tnformataon will be limited to exemption claims by reason of a
consumer's status or intended use of the goods or services
purchased.

3. Certified service providers must provide such technical, physical
and administrative safeguards so as to protect personally
identifiable information from unauthorized access and
disclosure.

4. This privacy policy is subject to enforcement by member states’
atiorneys general or other appropriate authorities.

5. When personally identifiable information is retained for limited
purposes by or on behalf of the member states, in the absence
of exigent circumstances, individuals should be provided with
reasonable notification of such retention and should be afforded
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reasonable access to their own data, and a right to correct
inaccurately recorded data.

. If anyone other than a member state seeks to discover

personally identifiable information, then, in the absence of
exigent circumstances, a reasonable and timely effort should be
made to notify the individual of such request.
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ARTICLE IV
SELLER REGISTRATION

400 SELLER PARTICIPATION

a.

In order to simplify the seller registration process, the member states
will provide an online registration system that will allow sellers to register in all
the member states

By regastemg the. seiler agrees to collect and remit sales and use
taxes for all taxable sales into the member states. Withdrawal or revocation of
a member state shall not relieve a seller of its responsubli;ty to remit taxes

-prevsousiy coliected on behalf of the S‘tate

In member sta’tes where the seiier has a physucai prasance the seiter
may_ be requared to pr{wnde add;t[onal information to complete the registration
process or. the selier may choese to register directly with those states.

The tem physacai presence is used only to determine if a seller may
need to provide additional information to complete the registration process.
Examples of physical presence are:

1. Solicitation in the State by empioyees agents or independent
-~ contractors;
2. Delivery in company-owned or Eeased vehicles;
3. Perfarrnlng Jinstallation and/or _repair .of . products through
o empl oyees; agem:s or mdependent cc}ntract::)rs or.
4. Owning or'leasing real or personai property in the State.

Registration with the central regsstratlon system and the collection of sales
and usetaxes in the member states will not be used as a factor in
determmmg whether the seiier has nexus with a State for any tax.

Sub;ect to the itmitatzons stated beiow in this section and the following
sections:

1. A State participating in the Streamlined Sales and Use Tax
Agreement will provide amnesty for uncollected or unpaid sales
and/or use tax to a seller who registers to pay and/or to collect and
remit applicable sales and/or use tax on sales made to purchasers
in the State in accordance with the terms of the Agreement,
provided that the seller was not so registered in that State in the
twelve month period preceding the commencement of the State’s
participation in the Agreement.

2. The amnesty will preclude assessment for uncollected or unpaid
sales and/or use tax together with penalty or interest for sales
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made during the period the seller was not registered in the State,
provided registration occurs within twelve months of the effective
date of the State’s participation in the Agreement.

3. Amnesty similarly will be provided by any additional State that
joins the Agreement after the seller has registered.

g. The amnesty is not available to a seller with respect to any matter or matters
for which the seller received notice of the commencement of an audit and
which audit is not yet finally resoived including any related administrative and
;udicsai processes

h. The: amnesty is not available for sales and/or use taxes already paid or
ramltted to the State or te taxes coilecteci by the seiier

i. The amnesty is fuliy effectwe absent the seliers fraud or mtentaonal
mssrepresentatlon of a material fact as long as. the seller: continues registration
and continues payment and/or collection and remittance of applicable sales
and/or use taxes for.a pe;’;od of at least thirty-six months. The statute of
Itmltatzons applicable to asserting a tax liability is tolled ‘during this thirty-six
month period.

j. The amnésty is applicable only to sales and/or use taxes due from a seller in

its capacity as a seller and not to sales and/or use taxes due from a seller in its
capaczty asa buyer '

condnt;ons mcre favorable to a seﬁer
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402 METHOD OF REM!TTANCE

When regzstenng, the seller may select one of the foficwmg methods of
remattances or other method allowed by state law to remit the taxes co!Eecteci

a. MODEL 1 Seller seiec‘ts a Certified Service Provider (CSP) as
an agent to perform all the seller's sales tax functions.

b. MODEL 2  Seller selects a Certified Automated System (CAS)
to use which calculates the amount of tax due on a transaction.

c. MODEL 3 Seller will utilize its own proprietary automated sales
tax system that has been certified as a CAS.

404 REGISTRATION BY AN AGENT

A seller may be registered by an agent. Such appointment must be in writing and
submitted to a member state if requested by the member state.
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848

849 ARTICLE V
850 PROVIDER AND SYSTEM CERTIFICATION
851
852 .
853 500 CERTIFICATION OF SERVICE PROVIDERS AND AUTOMATED
854 SYSTEMS
835
856 a. In order to facilitate the provisions of this Agreement, the member states
857 acting jointly will certify automated systems and service providers to aid in the
858 administration of sale and use tax collections.
859
g0 b. The member states acting jointly may certify a person as a Certified Service
- 861 Providerif the parson meets all of the following requirements:
862 1. The person ‘used a Certified. Automated System.
863 2. The person mtegrates its Certified Automated system with the
864 . system-of a seller for whom the person collects tax so that the
865 taxdueona sale is determined at the time of the sale.
866 3. The person agrees to remit the taxes it collects at the time and
867 in the manner specified by the member states.
868 4. The person agrees to file returns on behalf of the sellers for
869 whom it collects tax.
870 5. The person agrees to protect the privacy of tax information it
871 obtains. -
872 6. The person enters into a contract with the member states and
. 873 o agraes to comply w:ih the terms of the contract :
Chiga 2
875 C. The member states actmg joznﬁy may cemfy a soﬁware program as a
876 Certified Automated System if the member states determine that the program
877 meets all of the following requirements:
878 1. It determines the applicable state and local sales and use tax
879 rate for.a transaction, based on the uniform sourcing provision
880 established under the Agreement.
881 2. Itdetermines whether or not an item is exempt from tax.
882 3. It determines the amount of tax to be remitted for each taxpayer
883 for a reporting period.
884 4. It can generate reports and returns as required by the member
885 states.
886 5. It can meet any other requirement set by the member states.
887
888 d. The member states acting jointly may establish one or more sales tax
889 performance standards for multistate sellers that meet the eligibility criteria
890 set by the member states and that developed a proprietary system to
891 determine the amount of sales and use tax due on transactions.
892
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ARTICLE VI
MONETARY ALLOWANCES FOR PARTICIPATION

600 MONETARY ALLOWANCES FOR CSPs AND SELLERS

This Article addresses the monetary allowances to be provided by a member
state to a CSP in Model 1 or to a seller in Model 2 or Model 3. The significant
non-monetary benefits that accrue to all sellers that participate in the Agreement
are addressed in other sections. These non-monetary benefits include limitations
on the assessment of back taxes, reduced audit scope, uniform returns, and
other methods of tax compliance simplification.

602 - MONETARY ALLQWANC_&'UNDER MODEL 1

a. The member states agree to provide a monetary allowance to a CSP in Model
1 in accordance with the terms of the contract the member states sign with the
CSP. The details of the monetary allowance cannot be determined except
through the contract process. The member states, however, anticipate, an initial
monetary allowance to a CSP to be based on both of the following:

1. A percentage of tax revenue generated for a member state by
new sellers that voluntarily register with the State through the
Agreement’s central registration process.

- 2. A base rate that applies to transactions processed by the CSP.

b. The member states anticipate that they will provide an increased monetary
allowance to a CSP for an initial period after the Agreement is implemented so
that the CSP can create an incentive for sellers to join the Agreement. The initial
period can be the first 12 months after a seller signs an agreement with a CSP to
join the Agreement. Under this method, the length of the initial period would be
the same for each seller signed by the CSP, but the date the initial period begins
would differ based on when the seller signed with the CSP.

604 MONETARY ALLOWANCE UNDER MODELS 2 AND 3

The member states initially anticipate that they will provide a monetary allowance
to sellers under Models 2 and 3 based on both of the following:

a. A percentage of tax revenue generated for a member state by
new sellers that voluntarily register with the State through the
Agreement’s central registration process.

b. Vendor discounts under state law.
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ARTICLE Vii
STATE ENTRY AND WITHDRAWAL

700 ENTRY INTO AGREEMENT

Any State may apply to become a party to this Agreement by executing an
adopting resolution and specifying the proposed date of entry. The applying State
shall agree to abide by all terms, conditions, and requirements of the Agreement,
adopt enabling legisiation to enter into the Agreement, and provide certification of
compliance with the terms of the Agreement along with its adopting resolution. A
copy of the adopting resolution and the certification of compliance shall be
provided to each member state for the purpose of obtaining the required
endorsement.

702 -CERT!FfCAT!ON OF COMPLIANCE
The certification of compliance shall document compliance with the provisions of
this Agreement and cite applicable statutes, regulations, or other authorities

supporting such compliance. Each member state shall maintain and make the
instrument available for public inspection.

704 INITIAL ADOPTING STATES

This Agreement shall become effective when five (5) states have completed the

prescribed adopting resolution. An initial state shall be approved by being found
‘in compliance with the requirements of this Agreement by a vote of three-fourths

majority of the other initial states.’
706 CONDITIONS FOR MEMBERSHIP

The member states shall vote whether the petitioning state is in compliance to
accept its petition for membership. A three-fourths vote of all the member states
is required. A State is in “compliance” if its laws, rules or regulations, and policies
are consistent with this Agreement and do not substantially deviate from the
requirements set forth in this Agreement. Public notice and opportunity for
comment will be given before a State is allowed to participate in the Agreement.

708 AGREEMENT ADMINISTRATION

The member states may organize to govern compliance of each State
participating in the Agreement and take other actions as may be necessary to
administer and implement the provisions contained herein. The member states
acting jointly must appoint a business advisory council to consult with in the
administration of the Agreement.
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710  WITHDRAWAL OF MEMBERSHIP

This Agreement shall continue in full force and effect, after its original adoption,
as to each State until withdrawn by the proper officials of a State upon thirty days
written notice. Such notification shall immediately be sent to the officials of the
other member states of the Agreement. However, withdrawal by one State shall
not effect the Agreement among other states. Notwithstanding the withdrawal,
the obligations incurred by the withdrawing State shall survive the withdrawal
during its membership.

72 R-ﬁVOCATION OF MEMBERSHIP

Any member state may request a resolution before the member states acting
jointly to expel another member state which is not in compliance with the terms of

this Agreemmient. A resolution ex;)eiimg a member state from the Agreement shall

require the affirmative vote of three-fourths of the total member states, excluding
the State that is the subject of the resolution. The member state that is the
subject of the resolution will not be aliowed to vote. Failure of a member state to
vote shall be deemed a vote against the resolution of expulsion.

714 EFFECTIVE DATE
This Agreement shall become binding and take effect upon the signing of five (5)
states and their respectlve filing of a Certificate of Compliance reflecting

compilance with the provisions hereof, including citations to apptrcabie statutes,
reguiat ons or other authomses support;ng such camp&ance .
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ARTICLE Vil
AMENDMENTS AND INTERPRETATIONS

800 AMENDMENTS TO AGREEMENT

This Agreement may be amended, subject to approval, by three-fourths of the
states casting a vote on the amendment; acting through the officiais thereof
authorized to enter into this Agreement. Any State not casting a vote shall be
deemed to have abstained, and such abstention shall not be considered in
determining passage or failure of a baliot. Prior to the vote, the member states
acting jointly shall give public ﬂotlce of the proposed amendment and opportunity
for pubhc comment

802 lNTERPRETATiQNS GF AGRE&MENT

Matiers mvolvmg mterpreiataon of the Agraement may be brought before the
member states acting jointly by any member state or any person registered under
this Agreement. The member states acting jointly are empowered to issue an
interpretation of the Agreement, subject to approval by a majority of the voting
states. All interpretations issued under this section shall be published in an
appendix to the Agreement with footnotes under the appropriate sections of the
Agreement.
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ARTICLE IX
RELATIONSHIP OF AGREEMENT TO MEMBER STATES AND PERSONS

900 COOPERATING SOVEREIGNS

This Agreement is among individual cooperating sovereigns in furtherance of
their governmental functions. The Agreement provides a mechanism among the
member states to estabitsh and maintain a cooperative, simplified system for the
apphcetsen ‘and administration cf sales and use taxes under the duly adopted law
of each member state. :

902 RELATiGNSHEP TO STATE LA‘W

'Ne provesson ef thls Agreement in whee or part ;nva!:dates ‘or ‘amends any
provision of the. law of a member state. Adopt;en of the Agreement by a member

_state ‘does not amend or moci;fy any law of the State. ‘Implementation -of any

condition of this Agreement in @ member state, whether- adopted before, at, or
after membershap of a ‘State, must be by the action of the member state. All
member states remain subject to Article V1, State Entry and Withdrawal.

904 LIMITED BINDING AND BENEFICIAL EFFECT

This Agreem'ent binds and inures only to the benefit of the member states. No
person s an mtended beneﬁczary ef thzs Agreement

‘ j_-’eoe EFF‘ECT o;= AGREEMENT w;m RESPECT *re PRIVATE REMED!ES

Any beneﬁt to a person is estabhshed by the law of the eppl;cabte member state
and not by the terms of this Agreement No-state law of any member state, or
the application thereof, may be declared invalid as to any person or circumstance
on the ground that the | provision or ‘application is inconsistent ‘with the
Agreement. ‘No person ‘shall have any cause of :action or defense under the
Agreement or by virtue of a-member state’s approval of the- Agreement No
person may challenge, in any action brought under any provision of law, any
action or inaction by any department, agency, or other instrumentality of any
member state, or any political subdivision of a member state on the ground that
the action or inaction is mcensretent with this Agreement

908 FINAL DETERMINATIONS
The determinations pertaining to this Agreement that are made by the member

states are final when rendered and are not subject to any protest, appeal, or
review.
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STREAMLINED SALES AND USE TAX AGREEMENT

WHEREAS, it is in the interest of the private sector and of state and local
governments to simplify and modernize sales and use tax administration;

WHEREAS, such simplification and modemization will result in a substantial
reduction in the costs and complexity for sellers of personai property and
se-rvi{:_es in conducting their commercial enterprises;

WHEREAS, such simplification and modernization will also result in additional
voluntary compliance with the sales and use tax laws; and

WHEREAS, such simplification and modemization of sales and use tax
administration is best conducted in cooperation and coordination with other
states.

NOW., the undersigned representative hereby executes their intent to sign the
attached draft of the Streamlined Sales and Use Tax Agreement upon enactment
of the Uniform Sales and Use Tax Administration Act.

NAME
TITLE
STATE OF
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o some states fro ]

Streamlined Sales Tax Project Memorandum
November 22, 2000
Page 2

States have two choices on how to make the statutory changes necessary to participate. One is to pass
the model act as a stand-alone bill and then make the statutory changes in a later, separate bill.
Another option is to include both the model bill and the statutory changes in a single bill.

Potentially Contraversml Provisions. Here is a brief summary of the potentially controversial
provisions that will be hzghh ghted in legislative heanngs on the proposal.

Local Tax Bases (Sectmn 304, p.7). As prescribed by Section 304 of the agreement, local
- governments will not be.able to pick and choose what items to tax. If a state allows local- optzon
- taxes, all localities in that state must have the same tax base. Thls will preclude home rule cities in
_ de'_nmmng their own tax- bases but will-also eliminate a major. headache for
’basmesses trying to comply with the tax. Moreover “the Pm}%ledﬁ)mmform ‘state and
local base to be: ;3hased in'no Ia’ff'r than December 31, 2005. This could be a major problem in stateés
that allow local governments to tax items that the state may not, such as food or electricity. It should
be noted that requiring local and state govermments to have the same tax base would, in some states,
force legislatures to choose between expanding the base in localities that currently do not tax items
(resulting in a tax increase) or narrowing the base in some localities (resulting in revenue losses in
some large cities with-home rule taxing authority).

Tax Rates (Séction 3{38 p 8). The agreement would allow local governments to impose local
- option taxes at rates determined locally or under state law.. However, local governments would be

' '-pmh;b;ted from: chargmg dszereni sales and-use tax’ rates based -upon’ -products. For example, A

" locality could not impose a-general sales tax rate of 2.5 percent and charge a lower 1 percent tate on
food.

States would have the optlon of charging rates different from the generally applicable sales and use
tax rate until December 31, 2005. ‘However, after then, all items covered by the sales and use tax
must be taxed at the same rate. The agreement would also prohibit state or local "single item caps" or
exemption based upon the value of the item (clothing under $100, for example).

Local rate changes could only take effect on the first day of a calendar quarter with 60 days notice.
State rate changes could be made anytime, but the agreement encourages states to make them
effective on the first day of the calendar quarter with "as much advance notice as is practicable.”

Vendor Compensation (Article VI, p. 25). The project is premised on the fact that private software
and payment processing companies will have a financial incentive to invest millions of their own
dollars in developing the capability to become “Certified Service Providers.” These “CSPs” will
develop the software to calculate and collect taxes, fill out paperwork on behalf of companies, and
serve as “agents” on behalf of companies that do not want to mcur the expense of reglste:rmg with
states and filing returns. Making this option available itical if states are to offer a “zero
bmde%@%%;gm lead the courts re-examine the Quill decision.

i ST —
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Streamlined Sales Tax Project Memorandum
November 22, 2000
Page 3.

Given state expenences wﬁh failed multi- mlihon dollar computer projects, the project believed that it
is less risky for the states to require companies to build the system with investor dollars than with
state appropriations. Obv;ous_iy, companies will only be willing to do this if they behieve they can

make meney

-In Sections 600-604 of the agreement, the pro;ect proposes to pay the CSPs in model one through a
per transactmn fee coupled with a percentage discount for new money (non-nexus ° volunteers) coming
mto the system and a front end incentive discount for all 1 retai M,er,swwhg) _join Lhrough h an C! CSP for:the
~ first year. Project pmposes that medel two collectors ‘would receive a percentage of iew money (non-
L Rl e
- nexus volanteers) and/or a percent vendor discount: (a slight change from the draft you have). Model - -
T3 se}iers who: have. thmr own propnetary systems would receive a percentage of new ‘money and
S exzstmg vender chsc:aunts, if any in.each state. The pro;ect has recommended that retailers: electing to -
continue to paper: file, those m model 4, should not recewe any additional compensatlon than what
the states already. provzde for in vendor discounts. :

‘While states h()pé that new vendors entering the system will provide new collections to offset the cost

of paying vendors compensation for existing retailers that enter the new system, 1t i that

here will be a short-term revenue loss. This may Wmuﬂ pay to develop this new
st e aﬁnmpnatlons : L

A reiaied 1ssue is’ whether and how, to pay companies that choose to participate in the new .system -
. _-"'.'f-ﬁusmg thelr own propnetary systems.” Big compames like Sea;rs or ‘Wal-Mart have already deveicped L
o gystems capable of complying with sales tax laws across the country. States 'wants to encourage them
to participate in the new system as well, so that as they set up new dot.com subsidiaries they will
_collect and remit taxes through the sunphﬁed system

_ The retaﬂers have been States strfmgest allies 1 in pus}u’ng for a fan‘ medermzed sales tax system It is
© . critical that compensa’cmn be: provzded to create the incentives for retailers to part;cipate in “jump
- starting” this new system and to help ensure their support in state legislatures. :

Sourcing Rule (Section 310, p. 10). The sourcing rule determines which state and local jurisdictions
are legally entitled to the tax revenue from a sale. This issue is frequently raised by critics of the
states under hypothetical scenarios of multiple taxation when a purchaser buys something in another
state. The project’s sourcing rules will use the following hierarchy: 1) over-the-counter sales sourced
to location of the seller; 2) sales taxes go to the “ship to” address in remote sales; 3} if the ship to
address is not known revenues will go to the billing address of the purchaser (in a credit card
transaction, vendors ask for the billing address to prevent credit card fraud); 4) if the billing address
and ship to address are not known, the revenues go to the seller’s state.

Denrver Washingion.

1560 Broadway, Suite 700 444 North Capitol Street, NW, Suite 515 Website www.ncsl org
Denver, Colorado 80202 Waskington, D.C. 20061 Email info@nesl.org
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Sti‘{:amlined Sales Tax Project Memorandum
November 22, 2000
Page 4.

The main contmversy on sourcing concerns the sales of digitally-delivered products like music,

movies, and ‘software. There are concerns that the project will lead sellers to set up servers in tax

haven countries or states with no sales taxes. This may be one of those issues where the states do not
: have a good'respoﬁse to these concerns. :

Governmg the Agreement (Artxcfes Vil, VIH IX, pp. 26w29) The propesal provides that-once a
threshold number of states (posszbly five) adopt the agreement, theWWmmg
authonty Votmg authenty is desi gnated by the executive branch. N’ew staiﬁs_smgggg@g agreement
are admitted by a three-fourths vote ofwhgmm@mbg memwam state has
- achieved substantial compliance with the requirements on the Interstate-agreement.. Blsputes about
T _"whether a state is in compliance . with:the prov;szons of the agreement are settled by a vote of- the - -
- .member siates Comphance 18 ac}neved by a combmatmn of statutory and admzmstratwe changes o
L “3meet the provzsions of the agreement B - = G

3 ’I’he issue of govemanca is one that our Task Force has not had the opportumty to fully d1scuss '-
‘Some members of the Task- Force have expressed concerned about possibly giving up some
legislative authority to'a board of tax commissioners. However, legislatures currently delegate this
“authority in the International Motor Fuel Tax Agreement The Task Force should address this issue at
1ts meetmg m Savannah _ y

&
g

Current and Future Pro;ect Phases When the project can actuaiiy get up ‘and runnmg w;li depend’

o __upon ‘how qmckl sta’tes 3011’1 It is unhkeiy that any system can actually get up and running until -

o '}anuary 1 20__}__ -

.. 1y scenario is late 2002
o continue” Workmg on’ umform definitions such as tangible personal property (TTP) and digital- -
products, as well as other simplification features that could be added to the system to make it more

i attractwe to retaﬂers and other busmasses

States want to move as qu;ckly as posszble to address the concems of retaﬂcrs, but we also don t want
to rush somethmg in.a way that jCOp&l‘dlZﬁS its .success. We need to show progress before the
‘Congressional moratorium expires or our argument agairist federal mterventlon is weakened.

The Task Force hearing on December 12" will be the only time the public will be able to file
comments on the project's recommendations as a whole. The project is expected to meet as garly as
December 18" to finalize and vote on the group's proposals, The Task Force will not take a position
on any recommendations until it meets at the NCSL Executive Committee Meeting, January 26-28,
2001 in Savanah, Ga.

Denver Washingten
1360 Broadway, Suite 700 444 North Capitol Street, N.W. Suite 515 Website www.nesl.org
Denver, Colorade 50202 Washington, D.C. 20601 Email info@@neslorg

Phone 303.830.2200 Fax 303.863.8003 Phone 202.624.3400 Fax 202.737.1069

r.even 2003. Therefore, the project expects
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NATIONAL CONFERENCE of STATE LEGISLATURES
The Forum for America’s Ideas
Jim Costa
State Senator

California
President, NCSL

Diane Bolender
MEMORANDW Direcior, Legislative Service Burean

fowa
Staff Chair, NCSL

TO: All Members of the Task Force on State and Local William T. Pound
. . . . Executive Director
Taxation of Telecommunications & Electronic Commerce

FROM: Rep. Matt Kisber, Tennessee
Sen. Steve Rasuchenberger, lilinois
Task Force Co-Chairs

DATE: Decemnber 5, 2000

SUBJECT: Public Hearing - December 12, 2000 - Washington, DC
Task Force Meeting - January 26-27, 2001, - Savannah, GA

Thxs memorandum serves as the cal! for our next full meetmg of the Task Force on
State and Local Taxation of Telecommunications and Electronic Commerce, to be
held January 26-27, 2001 in Savannah, Georgia. This meeting will be in conjunction
with NCSL's Executive Committee meeting. The purpose of the Task Force meeting is to
discuss the SSTP's proposed interstate agreement and model legislation. The Task Force
also wzH discuss and vote on a possible resolution that we would forward to the NCSL
Executive Committee for their consideration in Savannah.

The Task Force meeting will be held in The Westin Savannah Harbor Resort. Hotel
information and reservation form is enclosed and you need to make your reservations
by December 26, 2000. We also ask that you RSVP to Graham Williams in NCSL's
Washington office as to whether you plan to attend the Task Force meeting on January
26-27, 2001 in Savannah.

As you are aware, our Task Force will hold a Public Hearing on the recommendations of
the Streamlined Sales Tax Project (SSTP) on Tuesday, December 12, 2000 from 10:00
am to 5:00 pm in Room B-318 of the Rayburn House Office Building in Washington,
D.C. The Rayburn House Office Building is located on Independence Avenue, SW,
directly across from the United States Capitol.




We are sending with this memorandum a copy of the SSTP's recommendations
encompassed in the "Streamlined Sales Tax Agreement” and the model legislation states
would need to enact to enter into this interstate agreement. Also included is a
memorandum from NCSL staff outlining some of the more controversial issues that you
may hear about during the public hearing on December 12, 2000.

Please remember that you have the opportunity to make an opening statement at the
public hearing if you wish to do so. We also would encourage you to ask as many
questions as you would like during the hearing. Remember that this is the only chance
that the public will have to comment on the SSTP recommendations before the 2001
legislative sessions. Copies of the witnesses' testimony will be made available to you for
the hearing. We will send copies of the testimony to those members of the Task Force
unable to join us on December 12",

We look forward to your participation next week and your assistance in our deliberation
in Savannah next month.

If you are unable to attend the hearing next week, please accept our best wishes for a
wonderful and happy holiday season.
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STATE AND LOCAL TAXATION OF TELECOMMUNICATIONS
AND ELECTRONIC COMMERCE

TASK FORCE MEETING
ANAURY 26-27.2001
SAVANNAH, GEORGIA

Response Form

I will be attending the Task Force Meeting YES / NO
January 26-27, 2001 in Savannah, GA

Please fax this completed form to Neal Osten or Graham Williams as soon as possible

@ 202-737-1069.




THE WESTIN
SAVANNAH HARBOR RESORT
Georgia

Room Reservation Form
FAX to: (912) 201-2059

Group Name: NATIONAL CONFERENCE OF STATE LEGISLATURES

Arrival Date: Departure Date:

Please print and fill out completely:
Number of Adults Number of Children,

Ages of Children Number of Rooms

Name: _
. Please enclose your deposit check or credit card

Company: ~ information to confirm your reservations.

Address: _ . Credit Card Type:

City: State: Zip: Number: Expires

Phone Nurmber: Signature:

Please Note: Room rate is $160.00%** single/double.

Run-of-House rooms are assigned based upon availability at the time of check-in and exclude Suite and
Club Room accommodations.

Rbli?éway__bédsafg available in gﬁést rooms with king beds at $20.00 each night. 'Mﬁy we_arrangé'to have.
one delivered for you? ) '

Reservations may be made through our Reservations Department Monday-Saturday at (912) 201-2090, or
after 7pm and Sunday, 1-800-WESTIN-1.

Non-smoking rooms are based upon availability at check-in. May we request a non-smoking room for you?

s  Reservations should be made by 12/26/00 12:00:00 AM in order to qualify for your Preferred Conference rate.
Afier this time, reservations will be accepted on a space available basis.

e The Conference Rate quoted is a preferred rate which has been negotiated especially for your group.

e All rates are subject to state and local sales tax, currently 12%. #*A $5.00 per room, per night incidental
service fee will be assessed to cover water shuttle transportation, telephone access charges, a morning
newspaper, and in room coffee service. Gratuities are not included.

s  To avoid an early departure fee of one night’s room and tax, please change your departure date no later than the
point of check-in.

s If you are unable to keep vour reservations, please cancel 72 hours prior to your scheduled arrival to avoid a
charge of one night’s room and tax.

Check-in time is 3:00 pm. Check-out time is 12:00 noomn.

One Resort Drive, PO Box 427 Savannah, GA 31421



NATIONAL CONFERENCE OF STATE LEG%:SL&TURES

The Forum for Americe's Ideas

- Friday, January 26, 2001 )

8:00 am ~ 12:00 pm National Legislative Services and Security Association (NLSSA)
Executive Board

8:00 am - 12:00 pm  Leadership Staff Section
Executive Committee meeting

12:00 pm ~ 5:00 pm  Stale & Local Taxation of Telecommunications and Electronic Commerce
Task Force meeting

2:00 pm - 5:00 pm L SCC Task Forces
Promoting Professional Development (Jim Greenwalt, Chair)

Promoting State Legisiatures (Susan Schaar, Chair)
Promoting NCSL Services to State Legislatures (Steve Walson, Chair)

6:00 pm -~ 7:30 pm Opening Reception



7:00 am & noon

7:30 am - 9:00 am

8:00 am ~ noon

8:00 am — 12:00 pm

8:00 am - 12:00 pm

8:00 am —~ 12:00 pm

9:_§5 am - 11:99 am

11:00 am — 1:00 pm

1:00 - 2:30 pm

1:00 pm - 2:30 pm

3:00 am - 5:00 pm

everning

Sunday Bam/noon

_ Saturday, January 27, 2001

BREAKFAST and LUNCH available
LSCC Staff Section Officers Meeting
All LSCC members are invited

State Government Affairs Council (SGAC} Board Meeting

National Legislative Services and Security Association (NLSSA)

“Executive Board - Meeting continues from Friday

Léaderéhip Statf Section
Meeting continues from Friday

State & Local Taxation of Telecommunications and Elecitronic Commerce
Task Force - Meeting continues from Friday

: '-Bu:&get',_'_?in'ance_ and Rules Committee

Program, Planning and Oversight Subcommittee

LSCC Full Committee

Leader’s Advisory Committee

FuLl EXEcuTIVE COMMITTEE
Monsarnto Dinner (an annual event hosted and sponsored by Monsanto)

LINCs Staff Section Executive Commiitee



DON‘T TAX FOOD COALITION

American Bakers Association
Amencan Frozen Food instiute

American Wholesale Marketers
Assotiation

Biscult & Cracker Manufaciurers
Association

Faod Marketing Institute
Giane Food inc

Grocery Manufacturers of
America

Hershey Foods Corporation

International Bottled Water
- Associahon

- International Dairy Foods
Association

‘Kellogg Company

Kra#t Foods

MARS, Incorporated
McCormick & Company, Ine
McKee Foods Corporation
MNaisco, inc.

Natisnat Confectioners
Assosiation

MNatienal Food Processors
- ahssociation S

- “FMetalt Confectioners Internationai
Snack Food Association
The Pilisbury Company

The Procter & Gamble Company

1010 Wisconsin Avenue, NW
Ninth Floor

Wastingion, DC 20007

Ph (202) 337-9400

Fx (202) 337-4508

December 12, 2000

Mr. Charles D. Collins

State of North Carolina:
Department of Revenue

Post Office Box 871

Raleigh, North Carolina 27602-0871

Ms. Diane L. Hardt

State of Wisconsin
Department of Revenue
Post Office Box 8933
Madison, Wisconsin 53708

Dear Mr. Collins and Ms. Hard.

fam writing to comment on the draft definition of "food and food ingredients”
discussed at the joint meeting of the Streamlined Sales Tax Project {Project) and
the National Conference of State Legislatures’ (NCSL) Fxecutive Committee Task
Force on State and Local Taxation of Telecommunications and Elec_tr_onic

Commerce (Task Force) held November 28:29 in Chicago,’

The Don't Tax Food Coalition (DTFC)'is a group of food mahufac_iu%_éhg_a_nd
retailing companies and their related trade associations dedicated'to‘ql fair,
competitive marketplace for food and opposed to the selective taxation of certain

Afoods..DTFC is currently chaired by the Grocery Manufactirers of -~

America.

Upon reviewing the definition, | would like to offer some observations. First,
DTFC supports the use of the broadest definition of food. Realizing that certain
subsets of “food and food ingredients” are taxed at varying rates in different states
and localities throughout the country, detailed analysis of how this proposal
would be implemented in those jurisdictions s needed in order to realize the net
Impact to our members,

The inclusion of the “food” subsets of “candy” and “soft drinks” is also troubling to
DTFC. Such selective treatment under the proposal will only add unnecessary
complexity to an already confusing sales tax system and give the impression that
the government is dictating what it feels is “good food” and "bad food”

Selective food taxation is arbitrary, discriminatory, and regressive. Placing a tax
on one category of food and excluding other items leads to consumer confusion
and establishes preferences that may unfairly affect consumer-purchasing
decisions. Furthermore, selective food taxes hinder free choice by consumers and
disproportionately affect households with lower incomes that may have fewer
affordable food options. ‘ o R

Dedicated to a fair, competitive marketplace for food
and opposed 1o its selective taxation.
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Mr. Charles Collins, Ms Diane Hards
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Selective food raxes also create competitive disadvantages. Food merchants in states with a
selective tax must compete at a disadvantage with retailers in nearby, business-friendly
jurtsdictions that do not operate with a similar tax burden. This is particularly true along state
borders where consumers can easily drive to neighboring states that do not have selective smack
taxes  Although this may be an unintended consequence according to the Project’s goal, it creates
a risk, nonetheless, of further complicating states sales tax system.

Thank vou for this opportunity to comment on the work of the Streamlined Sales Tax Project. |
look forward to working with you as the Project moves forward.

Sincerely,

—
-7 ) f}% .
M. Troy Flanagan "7 '

Manager, State Affairs
Grocery Manufacturers of America

cc NCSL Executive Committee Task Force on State and Local Taxation of
Telecommunications and Electronic Commerce




NCSL Task Force to Lobbyist: The Time to Simplify Is Now

An observer at a December 12 National Conference of State Legislatures task force
hearing on the Streamlined Sales Tax Project said that states can take their time in
dealing with the sales tax simplification issue, but NCSL members vehemently
disagreed.

Document Type: News Stories

Tax Analysts Document Number: Doc 2000-32331 (8 original pages)
Tax Analysts Electronic Citation: 2000 STT 241-40

Citations: (December 13, 2000)

mrzmomsmssszzmms SUMMARY s=oosssooseeme

Tell em their sales tax system is flawed. Tell 'em that compliance is difficult for
taxpayers. You can even tell 'em that their road to simplification will be a very hard one.
But dont tell state Jegislators that they can take their time correcting the problem because
there’s no threat of federal legislation.

A panelist who made that argument met with a hostile reaction while testifying on the
Streamlined Sales Tax Project at a public hearing of the National Conference of State
Legislatures (NCSL) Executive Committee Task Force on State and Local Taxation of
Telecommunications and Electronic Commerce, held in Washington on December 12. If
there were any doubts that members of the NCSL task force were being motivated by a
perceived threat of federal preemption, as they had stated at an October 27 meeting, they
were put to rest. (For coverage of the task force’s October 27 meeting, as well as an
October 26 public hearing of the Streamlined Sales Tax Project, see State Tax Notes, Nov
6, 2000, p. 1216; 2000 STT 213-45 ; Doc 2000-28261 (9 original pages).)

In the meantime, the cochairs of the Streamlined Project told members of the task force
that several more changes had been made to the project’s model legislation and
corresponding model interstate agreement. (For the most recent coverage of the
Streamlined Sales Tax Project, see State Tax Notes, Dec 4, 2000, p. 1498; 2000 STT 232-
30LL or Doc 2000-31017 (5 original pages).)

The project’s proposal drew criticism from Software Finance and Tax Executives Council
President Mark Nebergall, testifying on behalf of the Internet Tax Fairness Coalition
(ITFC), who said that in spite of his coalition’s support of simplification, he felt that state
legislators have been presented with an "incomplete” proposal and should wait until the
Streamlined Project has finished all provisions, including definitions and compensation,
and garnered the support of "all elements of the state and local government community
and all segments of the business community."

"We believe that there is little if any danger that the federal legislature will consider
legislation that might preempt the states’ right to determine if, when, and how to tax their



citizens," Nebergall said. "While ITFC believes it is appropriate for the federal legislature
to provide the states with guidance regarding the circumstances under which it might
consider exercising its power under the Commerce Clause of the Constitution, we know
of no current movement to meddie in the details on how the states handle their internal
tax affairs. The coalition’s members have always advocated that the issues of
simplification of state sales and use tax laws be handled through state legislation.”

California state Sen. Jim Costa (D) questioned Nebergall’s position, arguing that the
coalition had actively lobbied for a moratorium extension and federal legislation on the
issue as recently as this year, "Your suggestion was that we postpone these efforts for a
number of reasons," Costa said. "Am I to understand that would also include your
willingness to continue any effort to suggest to Congress that they extend the moratorium
until the year 2010 or whatever year you might like?"

smmmmmsensmeomme FULL TEXT seommee e

Tell 'em their sales tax system is flawed. Tell 'em that compliance is difficult.for
taxpayers. You can even tell 'em that their road to simplification will be a very hard one.
But don't tell state legislators that they can take their time correcting the problem because
there’s no threat of federal legislation.

A panelist who made that argument met with a hostile reaction while testifying on the
Streamlined Sales Tax Project at a public hearing of the National Conference of State
Legislatures (NCSL) Executive Committee Task Force on State and Local Taxation of
Telecommunications and Electronic Commerce, held in Washington on December 12. If
there were any doubts that members of the NCSL task force were being motivated by a
perceived threat of federal preemption, as they had stated.at an October 27 meeting, they
were put to rest. (For coverage of the task force’s October 27 meeting, as well asan
October 26 public hearing of the Streamlined Sales Tax Project, see State Tax Notes, Nov
6, 2000, p. 1216; 2000 STT 213-45 ; Doc 2000-28261 (9 original pages).)

In the meantime, the cochairs of the Streamlined Project told members of the task force
that several more changes had been made to the project’s model legislation and
corresponding model interstate agreement. (For the most recent coverage of the
Streamlined Sales Tax Project, see State Tax Notes, Dec 4, 2000, p. 1498; 2000 STT 232-
30L}; or Doc 2000-31017 (5 original pages).)

The project’s proposal drew criticism from Software Finance and Tax Executives Council
President Mark Nebergall, testifying on behalf of the Internet Tax Fairness Coalition
(ITFC), who said that in spite of his coalition’s support of simplification, he felt that state
legisiators have been presented with an "incomplete” proposal and should wait until the
Streamlined Project has finished all provisions, including definitions and compensation,
and garnered the support of "all elements of the state and local government community
and all segments of the business community."

"We believe that there is little if any danger that the federal legislature will consider
legislation that might preempt the states’ right to determine if, when, and how to tax their
citizens," Nebergall said. "While ITFC believes it is appropriate for the federal legislature



to provide the states with guidance regarding the circumstances under which it might
consider exercising its power under the Commerce Clause of the Constitution, we know
of no current movement to meddle in the details on how the states handle their internal
tax affairs. The coalition’s members have always advocated that the issues of
simplification of state sales and use tax laws be handled through state legislation.”

California state Sen. Jim Costa (D) questioned Nebergall’s position, arguing that the
coalition had actively lobbied for a moratorium extension and federal legislation on the
issue as recently as this year. "Your suggestion was that we postpone these efforts for a
number of reasons," Costa said. "Am I to understand that would also include your
willingness to continue any effort to suggest to Congress that they extend the moratorium
until the year 2010 or whatever year you might like?"

"Which part of the moratorium are you referring to, the moratorium on access taxes or
the moratorium on multiple and discriminatory taxes?” Nebergall responded.

"Mr. Nebergall, you know what I'm talking about," Costa shot back. "It’s very important
that you dont mislead.”

Wisconsin state Sen. Robert Jauch (D) also took issue with Nebergall, arguing that the
Internet Tax Fairness Coalition has historically been "adamant” in its "support of
preempting states’ rights like Wisconsin and Tennessee, who have already decided for
themselves how they want to tax access on the Internet."

"Your statement is contrary to your public position, and I want you to reconcile that so
that we can determine whether anything you say is credible," Jauch said, referring to
Nebergall’s aforementioned statement in support of state simplification.

"I think you need to separate the issue of the taxation of Internet access from sales and
use taxation of goods and services delivered using the Internet coming across state lines,"
Nebergall said. "We're here today to talk about the Streamlined Sales Tax Project’s
issues, and we have always advocated that the states take care of the complexity of sales

and use and business activity taxes {on] interstate commerce. [ think the two are separate;
I'don't think there’s any inconsistency between the positions.”

"Dont misunderstand me; I'm not suggesting this task force promote an expansion of
access [taxes],"” Jauch replied. "I'm simply trying to assert that sovereignty is at the heart
of the matter that organizations respect, as you say. You don't distinguish, in your
comments, that on one hand you believe in states’ rights; on the other hand, you belicve
in federal preemption. You've combined the two, so your record is [that] you believe
there should be federal preemption on the access issue?"

"Yes," Nebergall said.

"I hope that you will correct your statement so that you say: "Sometimes we believe in
federal preemption,™ Jauch said.

Costa also said that he felt Nebergall’s assertion that "all" interested parties must back any
model legislation was unrealistic: "If you're suggesting that we have all 50 states, if



you're suggesting that we have to have all the companies that are engaging in the Internet
. we'll never get there. For you to suggest that we make no movement at all until we
have all agreeing defies practical political implementation of a policy."

The task force cochair, lllinois state Sen. Steven J. Rauschenberger (R), who has been
openly critical of TTFC’s positions in the past, asked Nebergall how many coalition
members must support a position before it is advocated.

"Do you guys have some operative rules that determine how you're going to decide on a
policy issue?" Rauschenberger asked. "I mean, when you guys decide whether you're
going to be for or against a proposal, do you take a vote or anything?"

"We circulate the proposal, we talk about it, and we don’t put something out if we haven't
talked about it," Nebergall answered.

"How many companies do you have in your coalition?" Rauschenberger asked.

"We've probably got about a dozen companies, and we have a number of trade
associations, including the AEA [American Electronics Association},” Nebergall said.

"T just want to personally pledge to you that I promise to raise the same level of
awareness and thoughtful understanding of all the state legislators T ask to vote for the
Streamlined Sales Tax as the coalition did on the moratorium on access charges,"
Rauschenberger responded, referring to the passage of the Internet Tax Freedom Act in
1998. "We'll meet your threshold."

"One thing you should know about federal legislation: You take the title, and you can bet
that the legislation will be the oppos1te of what the title suggcsts " Nebergall told
Rauschenberger

Compensation the Main Industry Issue

As has been the case with every public hearing about or through the Streamlined Sales
Tax Project, the private sector presented points of view as diverse as the business
community itself. Throughout proceedings that stretched out over eight hours on
December 12, however, compensation emerged as a pritnary theme, as seven business
representatives emphasized it to the NCSL task force members. The Streamlined Project
is working with various industry representatives to ascertain the appropriate vendor
allowance for participation in a simplified sales tax system.

Joe Crosby, legislative director for the Committee On State Taxation (COST), which
represents 540 multistate companies, said that the Streamlined Project’s draft needs to
significantly revise its provisions for monetary allowances for participation "to provide
for a uniform and reasonable vendor allowance. The vast majority of vendors, especially
Main Street’ retailers, have no incentive to participate in this system without a reasonable
vendor allowance, COST, in conjunction with several multistate retailers and
representatives of state government, is working to develop a vendor compensation study
that will give guidance to policymakers seeking to reimburse a vendor’s true cost of
collecting the state’s tax."




Robert Jenner, manager of non-income taxes for Toys "R" Us Inc., took issue with the
fact that the Streamlined Project’s proposal will "currently only require vendor
compensation from new sellers.”

"“In the recent days since the release of the model act and agreement, I have heard
significant concerns from state retail associations that the small and medium-sized
existing brick-and- mortar retailers will not support this project because the proposals do
not address vendor compensation for existing sellers,” Jenner said. "It is our opinion that
it would be fundamentally unfair to expect voluntary participation and compliance with
the project by current, tax-collecting, traditional vendors without reasonable
compensation when other vendors are receiving significant compensation or a no cost’
plan for their participation."

Maureen Riehl, vice president, state and industry reiations counsel for the National Retail
Federation, also said that achieving the support of retailers would be difficult without a
"uniform, reasonable vendor collection compensation."

"It is fundamentally unfair to expect voluntary participation and compliance with the
project by traditional retailers -- those who have played the role of state tax collector
since the sales tax was invented -- and not recognize or repay the traditional store owner
for the identifiable costs of compliance,” Riehl said. "Currently, only 28 of 45 states with
a sales tax pay the vendor for a portion of the vendor’s collection expenses. Ironically, in
at least one state that has filing and remittance for locals at the state level, the vendor
receives less compensation for collection than the state does for collecting on behalf of
local governments."

Annabelle Canning, Verizon Wireless executive director of federal and state tax policy,
‘testified on behalf of the mdustry members of the Telecommunications Tax Reform
Tnitiative. Cannin, g made a similar recommendation in relation to telecommunications
taxes. The Streamlined Project’s recommendations on monetary allowances for
participation, Canning argued, should "include a recommendation that all member states
must provide a vendor discount under models 2 and 3.”

As per the December 6 version of the project’s Streamlined Sales and Use Tax
Agreement, a Model 2 seller would select a "certified automated system (CAS) to use
which calculates the amount of tax due on a transaction,” while a Model 3 seller would
“utilize its own proprietary automated sales tax system that has been certified as a CAS."
Sellers using these models would receive a monetary allowance based on both "a
percentage of tax revenue generated for a member state by new sellers that voluntarily
register with the state through the agreement’s central registration process” and "vendor
discounts under state law." (The actual requirements for a Model 3 seller have since been
amended to allow for inclusion of more businesses by decreasing the minimum annual
sales revenue to $500 million, as well as clauses for states to make the number adjustable
"so that as we bring businesses into Model 3, we can continue to add more," according to
Streamlined Project Cochair Diane Hardt, administrator for the Wisconsin Department of
Revenue.)



"Twenty-one states do not provide any vendor’s discount; these states account for 118 of
the 350 taxes applicable to telecommunications providers," Canning said. "The extension
by all member states of a monetary allowance through a vendor discount applicable to
models 2 and 3 will be essential to obtaining business support for this effort.”

Near the end of the day, Hardt responded that the rationale for the provisions was that
many states cannot absorb additional retail compensation, though the project is still
considering its options. :

Governance of the system was also on the minds of several of those who testified,
including Crosby, who argued that the proposed agreement "should provide a mechanism
for outside input and review to ensure that a state is indeed in compliance with the
agreement before being certified as such by existing member states. Once the proposed
agreement comes into force through the agreement of five initial states, constituents wil
find it very difficult to make any concerns they might have regarding the system heard.”

"Addressing one’s legislature after the agreement is in force in one’s state is unlikely to be
of significant value, as a legislature has no direct authority to suggest changes to the
agreement,” Crosby added. "Addressing one’s executive branch is likely to prove equally
frustrating, as potentially one would need to contact upwards of 30 states in order to
secure a change."”

Hardt later responded that the enforcement provisions were a matter of trying to find a
balance between states, who want flexibility, and industry, which is calling for strict
standards.

As per the agreement, the multistate compact will become effective once five states have
met the requirements-of the adopting resolution, with‘an initial state requiring the
approval of three- fourths of the other initial states to be found in compliance and join.
"The member states may organize to govern compliance of each state participating in the
agreement and take other actions as may be necessary to administer and implement the
provisions contained herein," the agreement further states. "The member states acting
Jointly must appoint a business advisory council to consult with in the administration of
the agreement.”

"We thought we took a middle ground here,"” Hardt said, "both in some oversight to this
individual from each revenue department overseeing the states that are coming into it and
deciding whether states should be expelled from it. 1 think we just have to start
somewhere, and maybe it changes as we go down the road and get more states involved.
But this is what we felt would be most acceptable to our legislatures right now, and vet
still provide that oversight.”

On the other hand, Multistate Tax Commission Executive Director Dan Bucks had
argued earlier that the Streamlined Sales Tax System’s governance provisions "maintain
the autonomy of state legislatures to determine their participation in the agreement, while
nullifying the need to establish any additional bureaucracy that could hinder the progress
and participation in the agreement and the Streamlined Sales Tax System by both states
and vendors. Indeed, accountability for the implementation and administration of the



Streamlined System remains within the regular and established structures of
decisionmaking within each state.”

Project Progress

According to project Cochair Charles Collins Jr., director of the North Carolina
Department of Revenue’s Sales and Use Tax Division, the streamlined effort is working
to implement its pilot project.

"We are in the testing and proof of concept phase now to certify the software, so that [the
certified service providers] can begin collecting from their retailers,” Collins said. "We
have a few retailers that have signed up, and the other retailers that we have talked to
want to see the system in action to be sure that it doesn* interfere with their word-
processing system right now."

Hardt said that since its most recent public hearing, on November 28 and 29 in Chicago,
the Streamlined Project has made a number of amendments to both its model legislation
and its agreement. Under uniform sourcing rules, for instance, the default rule has been
expanded from just digital goods to tangible personal property and individual services,
according to Hardt. What’s more, a subcategory was added for candy under the "food and
food ingredients” portion of uniform definitions, and in the same section retail sales will
now include lease and rental. l.ease and rental provisions were also added to the
definition of seller in an earlier section, Hardt said. The changes will be posted to the
Streamlined Project’s Web site, www.geocities.com/streamlined2000/.

. Code Section: Miscellaneons .
Geographic Identifier: United States
Subject Area: Electronic commerce tax issues
Jurisdiction to tax
Multijurisdictional taxation
Sales and use taxation
Tax policy issues
Index Terms: electronic commerce
Internet transactions
state taxation, Internet transactions
local taxation, Internet transactions
sales tax
sales tax, interstate sales
sales tax, collection of tax
use tax
use tax, out-of-state purchases
use tax, collection of tax
Cross Reference: For the most recent coverage of the Streamlined Sales Tax
Project, see State Tax Notes, Dec 4, 2000, p. 1498; 2000 STT 232-30 D;
or Doc 2000-31017 (5 original pages).
For coverage of the NCSL task force’s October 27 meeting, as



well as an October 26 public hearing of the Streamlined Sales Tax

Project, see State Tax Notes, Nov 6, 2000, p. 1216; 2000 STT 213-45 ;

or Doc 2000-28261 (9 original pages).

Web Information: As of December 13, 2000, the Web site of the Streamlined Sales Tax
Project could be found at www.geocities.com/streamlined2000/

Author: Sheppard, Doug

Institutional Author: Tax Analysts
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BACKGROUND AND ISSUE OVERVIEW

HOW SALES AND USE TAXES ARE COLLECTED

Currently, 45 States and the District of Columbia impose saies and use taxes
on the purchases of goods. Within many states, iocal governments also
impose sales and use taxes, resulting in approximately 7,500 disparate tox
jurisdictions in the United States, alt with varying rates, exemptions, and
procedures,

Due to the complexity of these sales and use tax systems, the states and
local governments that impese these taxes require retailers to collect them
at the point of sale from consumers. State and local taxes are levied on the
consumer., and are merely collected through the retailer. Retailers must
remit these taxes back to the state or local governments immediately.

Based on two separate Supreme Court rulings, the Court held that retailers
cannot be requrred by a state orlocal government to collect sales and use
taxes from the purchaser ynless the retailer has a phys:c:ai presence”
within the state of the purchaser.. Although fhe retailer is not required fo
collect the sales tax in these instances, the consumer (i.e. the taxpayer) is
required by state law to remit o “use” tax {i.e. the sales tax} o their home
stafe. Many states include a line ot the boHom of their state income fax
returns for taxpayers fo disclose if they made any ouf-of-state purchases. If
sales taxes were not paid on these out-of-state purchases at the time of
sale, the taxpayer must volunfarily remit these taxes fo the state. States use
revenve from the sales and “use” taxes fo fund basic government services.

Although traditional retailers must collect and remit taxes at the paint of
saie, onfine retqiiers must only. coilect taxes in states where they have o
physical ;aresenc:e THis'practice gives the- onhne c}nd ofher remote retcsters
a competitive advantage, allowingan "unievel tax pi aying field" fo exist.

WHY THE CURRENT SYSTEM IS UNFAIR :

« Undera 1972 case, National Bellas Hess, the U.S. Supreme Court
held that state or local governments cannot constitutionally require
a retaiter to collect and remit use taxes unless the business has a
“nexus” {a physical presence) within the state.

» In 1992, the Supreme Court reaffirmed Bellas Hess, ruiing in Quill that
an cut-of-state mail order house (catalog) without outlets or sales
representatives in the state is not required to collect and pay use
tax oy goods and services purchased for use in the state.

+ The absence of sales tax collection on internet sales not only
disadvantages Main Street brick-and-mortar retailers who are
obliged to coliect sales fax for the states, it risks eroding the sales tax
base of states and threatens funding of basic government services,

» While the Supreme Court decisions were based on due process
considerations, the Court reiterated in Quill that only Congress - with
its authority to reguiate or change interstate commerce policy -
can fix or overturn the current sales and use tox ineguity that exists.

l



THE EMERGENCE OF ELECTRONIC COMMERCE AND THE
CREATION OF AN UNLEVEL TAX PLAYING FIELD

The growth of online shopping is expanding at o rapid rate and will change
the way peopie make purchases forever, In 1999, 39 milion Americans
shopped online, up 17 million from 1998, This new way of shopping. which is
expected to reach 3300 billion by 2002, is dynamically changing the way
retail fransactions are conducted. Although the internet has not removed
the necessity for governments to tax, for retailers to collect the tax or the
responsibility of the consumer to pay taxes. it has made the colculation and
collection of taxes more problematic.

Although traditional retailers must cellect and remit taxes at the point of
saie, online retailers must only collect taxes in states where they have a
physical presence. This practice gives the online and other remote retailers
a competitive advantage, allowing an “unlevel playing field" to exist,

THE INTERNET TAX FREEDOM ACT (ITFA):

* In 1998, iegislation was enacted to impose a 3-year moratorium on
new Intermet access taxes ond on new "discriminatory” faxes on
elecironic commerce, This did not prevent states and localities from
collecting existing sales and use taxes on Internet saies.

« The legislation also created the Advisory Commission on Electronic
Commerce [ACEC). o 19-member commission chaired by Governor
James Gilmore (R-VA) to decide how and whether online
transactions should be taxed.

WHERE THE ISSUE STANDS NOW

The ACEC completed its work in April of 2000 and issued areport to
Congress. Unfortunately, the Commission was unable to reach the two-
thirds vote required by Congress to make ony official findings on these
matters. Amid much controversy, the self-appointed chair of the ACEC
attempted to deliver a "majority recommendation” to Congress that
proposed extending the ITFA moratorium for an additional five vears as well
as a proposal for a permanent moratorium on Internet access taxes.

Traditional, in-store retailers who conduct o majority of retail sales in this
country were not represented on the ACEC, despite statutory language
mandating this. Therefore, it is no surprise that the Commission did not
make a formal recommendation in support of sales and use tax parity.

«  On Moy 10, 2000, the House of Representatives passed the "Internet
Nondiscrimination Act” [HR-3709). This bill, which does not address
the sales and use tax ineguity, would extend the current [TFA
moratorium for five additional years. Despite this blaring ommission,
floor debate focused primarily on the need to address the existing
sales and use tax ineguily.
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That same day. the House passed o “Sense of the Congress”
amendment, indicating its interest in providing o level playing field
for sales and use tax collection for ail retail sales.

Only three Congressionat hearings have been held on the saies and
use tax issue in 2000. Clearly, more are necessary.  With the existing
ITFA moratorium not expiring until October 2001, Congress has more
than ten months 1o debate this issue and act next yeor.

RETAILERS ONLY WANT A LEVEL TAX PLAYING FIELD

The National Retail Federation [NRF) wants Congress to impose
responsible sales tax collection for the new economy that will
require equal collection of retail sates taxes across alt channels. This
will allow businesses to operate in a fair and equitable environment
that ENSURES FAIR COMPETITION.

The NRF wants Congress fo enact a policy that PROTECTS
CONSUMERS, those who have access to a computer, and those that
do not. Such a policy will ensure all consumers are freated equally
— whether they choose to shop in fraditional or online stores.

NRF members are committed to enriching the communities where
they operate. If online and other remote commerce retailers
confinue 1o benefit from unequal sales and use tax collection
preferences, valuable tangible community services such as
education and law enforcement  will suffer. The NRF wanis all
retailers 1o contribute 1o the fax base that SUSTAINS QUR
COMMUNITIES.

Right now. the burden is being placed on traditional retailers to

collect the soles and use taxes on behalf of the states. The NRF
wants states to ADDRESS SIMPLICATION issues by requiring seliers o
collect taxes on the sale of goods or services delivered in those
states, regardiess of the channei of distribution used.
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RETAILERS OPPOSE NEW TAXES -~ ONLY
WANT A “LEVEL PLAYING FIELD”

THE ISSUE

Retailers want Intemnet and catalog sellers to adhere fo the same collection
obligations as fraditional brick-and-mortar retailers. Retailers want
equitable sales and use tax collection cbiigations across al retail channets,
whether the fransaction is made in g traditional store, an online retailer or
through a catclog. Retailers do not, in any way, support new or
discriminatory taxes on Internet access or online commerce.

*

Based on two separate Supreme Couri rulings, National Bellas Hess
and Quill, out-of-state sellers are not required 1o collect sales and
use: taxes in states where they c:io not have a “physical” presence.

A level p oyxng" feld does not mean a new fax — consumers are
already required to pay this tax. Under current law, if sales tax is not
paid.on an out-of-siate purchase ot the time of sale in the 45 states
that impose saies taxes, the purchaser is required by state laow to
pay, of remit, a comparable "use” tax to his or her state. This “use”
tax already exists. However, historically states have not enforced
coliection of their "use” taxes.

Failing to address the sales and use tax inequity that exists foday
untairly disadvantages Main Street retaiters and low-income
persons. Refusing to address this issue in the same context as other

- Infernet tax issues ensures that an unlevel tax playing ftelci wﬂl
continue ?o ex;s’r for refcmers and consumers.

if the Internet Tax Freedom Act, which doesn't expire until October
2001, is extended without eliminating the current sales and use tax
inequity, resolution of this issue, as o practical matter, will be
deferred for many years — perhaps forever. Legisiation to prohibit
states from imposing new "bit” or “access" taxes on the internet
itself is not objectionable as a substantive matter.

Refusing to address the current sales and use tax inequity at the
same fime as these other issues will result in a continued erosion of
the state tax base and continued discriminatory tax freatment that
disadvantages store-front retailers.

THERE IS A SOLUTHON It 5. 2775 and H.R. 4442 would eliminate the
existing fax inequity by allowing states to apply collection
obligations to both Main Street and remote retailers, once states
adequately simplity their sales and use tax systems. Congress should
work t¢ eliminate the sales and use tax disparity in concert with
efforts to exiend the 3-year Internet Tax Freedom Act [ITFA}
moratorium that expires October 21, 2001, Retailers oppose an
extension of the [TFA if it does not also eliminate the current state
sates and use tax inequity.
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ENSURES FAIR COMPETITION

THE ISSUE

A marketplace that allows businesses to operate in an equitable
environment fuels {air competition, Right now. fraditional brick-and-mortar
retailers are being placed at a competitive pricing disadvantage to their
oniing and remote counterparts. Unlike traditional retailers, e-commerce
merchants are being granted a tax-subsidy because they are not required
fo collect sales and use taxes on consumer purchases.,

* As Congress considers how sales over the Internet shouid be
addressed, they must consider how this issue will impact all retailers,
especially “mom and pop” stores that cannot afford to compete in
a marketplace where preferential treatment exists.

« if Congress extends the current Internet Tax Freedom Act (ITFA)
moraternum without addressing the sales and use tox collection
inecquity, oniine retailers will continue to benefit from unfair business
practices, while "Main Street” merchants will be left 1o bear the
burden of collecting sales and use taxes as required by the states.

FACTS ABOUT ENSURING FAIR COMPETITION

Requi{ing online and catalog merchants to collect saies and use taxes on
consumer purchases does:not create a new tax. All 45 states that impose a
sales tax also have a “use” tax. If sales taxes are not collected f the time
of an Infernet sale, current law requires the consumer to pay the equivalent
“use' tax.

» The National Retail Federation supports responsible collection of
sales and use taxes for al retail sales. All retaiiers, regardiess of the
channel, or channeis in which they conduct business, should be
treated equally ond be subject to the same obligation of collecting
state sales and use taxes, as current law requirss.

* inanindustty where a 1-2% profit maorgin is standard, a 6-8% fax
differential (the average states sales tax rate) is a significant pricing
advantage for internet sellers. Consurners should pick winners and
losers based on factors they decide are important, such as
selection. service, and convenience. Tax policy shouldn't provide
one retailer o pricing advantage over another.

» Small businesses are the fastest growing segment of the economy,
employing 99% of all U.S. workers. Refailers are the fabric of many
communities, fueling local economies and providing jobs for miliions
of Americans. in order to remain competifive with their infernet
counterparts, small enterprises must be allowed to operate in a fair
ckmate.
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PROTECTS CONSUMERS

THE ISSUE

Fair competition in the marketplace provides added value 1o consumers.
Requiring online and catalog retailers to collect sales and use taxes like
their "Main Street” counterparts will ensure that communities will receive
sates tax revenues 1o fund essential community services. Congress should
not be in the business of picking winners and losers. The NRF believes that
ali consumers should be freated the same, whether they choose to shop in
traditionat brick-and-moriar stores or through online refailers.

While many Americans have access to a computer and can benefit
from the convenience, product selection and competitive pricing
that online shopping providses, many Americans still do not have
access 1o the Internet.

According to arecent U.S. Department of Commerce study.,
wealthy individuals are 20 times more likely 1o have Internet access.
With an average "Internet” household income of $70,000, only high-
income persons benefit from an “unlevel tax playing field

Continuation of a tax system that favors online purchases wilf only
exacerbate the digital divide. The marketplace should provide o
climate where consumer choice, not Intemet access, influences
purchase decisions.

Failure to address the current sales and use tax ineguity will further
shiff the fax burderz to 10wm1ncc>me Amencons who.can.only buy on-
mainstreet {and thus pay sales tax at the sales counter),

FACTS ABOUT PROTECTING CONSUMERS

If the existing sales and use tax inequity continues, Americans who
can least afford to pay the taxes will have to bear the burdenr: for
everyone.

According o the U.S. Department of Commerce, personal
computiers are present in 80% of homes in which families make
$75,000 a year or more, but in tewer than16% percent of families
making less than $20,000. Moreover, low-income consumers who
do not have access to the internet and must buy from Main Street
(where saies tax is collected) are once again left carrying the tax
burden for their more affiuent neighbors.

Between 1998 and 1999, the number of “e-shoppers" increased
from 17 to 39 million. With such a phenomenal growth rate, online
commerce will continue to flourish regardiess if the current sales and
use tax collection laws are enforced for intermnet sales.
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ADDRESSES SIMPLIFICATION

THE ISSUE

Complionce under the current sales and use tax systems is extremely
difficult. Currently, 45 States and the District of Columbia impose sales and
use taxes on the purchases of goods. Within many states, local
governmenis also impose sales and use taxes, resulting in approximately
7.500 disparate tax jurisclictions in the United States. States must
dramatically simplify their existing sales and use tax systems before
collection obligations are expanded. This includes simplicity and uniformity
in tax rates, administration, definitions and classifications. Extending the
current moratorium without adaressing the issue of sales and use tax
simplification financially threaiens our businesses and communities.

+ The complexity of state sales and use tax systems imposes significant
compliance burdens and costs on retfailers. States that expect
others to collect their taxes for them must provide and maintain
mechanisms to compensate for those efforts. Under any scenario,
retailers must be compensated for acting as a state's collection
agent. Studies show that retailers bear a significant cost in
collecting state sales and use taxes.

s States have formed their own initiative, the "Streamlined Sailes Tax
System Projec.” a cooperative effort with local governments, to
radicaily simplify the sgles and use tax system.

FACTS ABOUT SIMPLIFICATION

Retailers believe states that adequately simplify their sales and use jax
systems should be authorized to prevent ineguities in taxation by reqguiring
sellers to collect taxes on the sale of goods or services delivered in states,
regardiess of the channel of distribution used.

« The curreni systermn places an untfair burden on the traditional brick-
and-mortar retailer who is forced to collect taxes oh behalf of the
states. However, once simplified, ali retailers should have the same
collection obligations, regardiess of the delivery channel.

o  (Over 14 states have already passed legisiation or gained ¢
Governor's executive order to simplify their sales and use fax system.
Congress must now provide them the authority to expand their
collection authority i states agree o simplify their sales tax systems,
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employed in retait jobs. Retailers are committed fo enriching the
communities in which we live and cperate. We believe it is our responsibility
1o help sustain the neighbornoods where our employees work, leam and
play.

* ENSURES FAIR sems»érm_qu_ -
B erotecrs consomers
1 sooresses swpuricaTion
(i SUSTAINS OUR COMMUNITIES »  Funds generated from state sales and use tax revenues contribute
T to valuable, tangible community services such as education for our
ﬂ L g - : Children, |qw enfor;emen? To_ pro_?ecf our neighborhoods and
: transporiation services to maintain and repair our roads.

» [f the taxioophole that allows online retailers 1o avoid collecting @
siate's sales tax is not eliminated, state ond local governments may
have to raise income or property taxes to offset this lost revenue.

= Sales and use taxes are consumption taxes imposed on the
consumer, not retailers. However, due fo the complexity of the
various sales and use taxes, the states require retfailers o coliect
them af the point of sale.

o Main Street retaiiers are the ones who sponsor the Little League
_ teams, buy tables at charity events, cmd pa{hc pme durecﬂy in the
:'jcommunmes in whnch They live. :

FACTS ABOUT SUSTA!N!NG OUR COMMUNHEES

e According to U.S. Census Bureau statistics, 48% of states’ revenues
come from the collection of sales and use taxes.

» A University of Tennessee study relegsed in February 2000 showed
that continuing 1o exempt e-commerce sales from sales tax
collection would result in the loss of more than 320 billion in states’
sates tax revenue by 2003

« Stales’ Dependence on Sales Taxes: Many states rely heavily on
funds generated from sales taxes for their overall state income.
23 Nine states depend on sales and use tax revenue for 40% or
more of their overall revenue
‘s O 18 siates rely on sales and use tax revenue for 30% or more of
their overdall revenue *U.5. Census Burequ, Federation of Tox
Administrators
NATIONAL RETAIL FEDERATION s State and local governments report more than $3.3 billion in fax
revenué is lost annually from mail order sales and the amount from

National Refail Federafion the online sales may be much greater.
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FREQUENTLY ASKED QUESTIONS

Q: Why are “Main Street” retailers trying to kill the internet by taxing it?

A: With the growth of internet sales expected to reach $300 billion by 2002,
this medium is sure to continue scoring both in popularity and usage into
the future. Requiring online merchants to coliect sales and use taxes on
consumer purchases does not create a new fax. This fox aireqdy exists in
the 45 states that collect sales taxes. If sales taxes are not collected by o
retailer, the consumer is required., by law, to poy an equivalent “use" tax.
Main Street retailers only serve as a means of collection for the states.

The National Retail Federation supports equitable collection of sales and
use taxes for all retaiiers. All retailers, regardiess of the channel, or channels
in which they conduct business, should be treated equally and subject to
the same obligation of collecting state sales and use taxes.

Q: What is the Internet Tax Freedom Act (ITFA) moratorium?

A: In October 1998, Congress passed the Internet Tax Freedom Act {ITFA},
implementing a 3-year moratorium on new Internet access taxes or new
discriminctory taxes on electronic commerce. The moratorium, which
expires on October 1, 2001, does not address the current sales and use tox
loophole that allows out-of-state sellers to avoid collecting a state's sales
tax. This legislation also created the Advisory Commission on Electronic
Commerce [ACEC) to consider issues associated with the taxation of saies
purchased on the Internet. The Commission completed its work in April of
2000 and aitempted fo issue findings fo Congress. Unfortunately, the

-Commiission‘was unable to reach the two-thirds vote required by Congress

to maoke any official-findings or recommendations on these matters.

Traditional in-store retailers who conduct the maijority of retail saies in this
couniry were excluded from the ACEC, despite statutory language
mandating their participation. Therefore, it should be no surprise that the
Commission was unable to make a formal recommendation in support of
sales and use tax parity.

Q: Isn't this just advocating a new tax on the Internet?

A: No. Requiring on-line merchants to collect sales tax does not cregte a
new tax. Forty-five states currently impose sales and use taxes on the
purchase of products and goods. Main Street retailers are required to
collect these taxes on behalf of the states. However, a tax loophole
exempts some out-of-state remote sellers from this fax collection obligation,
In this instance, consurmers are supposed 1o pay. or remit, a comparable
“use" tax directly to his or her state. These “use" taxes currently exist in oll
45 states that impose sales tax, Unfortunately, many consumers are
unaware of or often ignore this “use"” tax requirement. By law, consumers
are required to pay either their state sales fax or their state use tax Retailers
believe all shoppers and businesses shouid be treated fairly. Moreover, the
industry supports equitable collection of retail sales and use taxes regardiess
of where a customers chooseg_ to shop.

I




Q: How will “mom and pop” stores’ ability to compete with online retailers
be impacted if Congress does not oddress the existing saies and use tax
inequity with the current moratorium?

A: Small businesses are the fastest growing segment of the economy,
employing 99% of all U.S, workers. These retailers are the fabric of many
communifies, fueling local economies and providing jobs for milions of
Americans. In order to remain competitive with their Internet counterparts,
small “mom and peop” enterprises must be able to compete in a fair
climate. In on industry where a 1-2% profit margin is standard, a 6-8% tax
differential (the average states sales tax rate) is a significant pricing
advantage for Infernet seliers. Consurners should pick winners and tosers
based on factors they decide are important, such as selection. service, and

convenience. [ax policy shouldn't provide one retgiler g pricing
qdvantage over another,

‘Q: If sales-and use -idxfes_'ure'hbt collected on consumer purchases made
over the Internet, will that affect funds needed to pay for roads and

teachers in our communities?

A: Yes. A University of Tennessee study released in February 2000 showed
that continuing to exempt e-commerce sales from saies tax collection
requirements would result in a loss of over $20 billion annuclly in state
revenue by 2003. Funds generaied from siate sales and use tox revenues
sustain communities by contributing 1o valuabie, tangible community
services such as education for our children, police and fire services to
protect our neighborhaods and transportation services to maintain and
repair our roads. Not collecting these taoxes means that siate and local
govermnments may have 1o raise income or propen‘y tcxes to offset their
§osses or cutback. mese essenhaf semc:es . . .

Q: How much does revenue generated from sales and use taxes account
for a state's overall budget?

A: According to US. Census Bureau statistics, 47.9% of states’ revenues
come from the collection of sales and use taxes. Of the states that impose
a sales and use tax, many rely heavily on funds generated from these
revenues for their overall state income,
G Nine states depend on sales and use tax revenue for 40% or more of
overall revenue
O 18 states reiy on sales and use tax revenue for 30% or more of
overgl revenue
O 13 states rely on sales and use tax revenue for less than 30% of
overci revenue

Q: Didn't Congress already ban Intemet faxes?

A. The Infernet Tox Freedom Act of 1998 placed a 3-year moratorium on
any new and discriminatory taxes on the intemet, such as infernet access
fees. Congress did not attempt 1o infringe on state's ability to charge and
coliect sales and use taxes on remote purchases.

[
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Q: How many jobs does the traditional retail industry provide for our
communities?

A: The retail industry plays a vital role in sustaining communities across the
country, In 1999, over 22 million people - ocne in five Americans - were
employed in retail jobs. The retailindustry is the second nighest
employment industry in the United States. 96% of retailers employ less than
50 persons.

Q: Meny consumers prefar 1o shop at “Main Street” stores. Why should
consumers who shop online be exempt from puyang sales and use taxes?

A: Tne NRF believes-that all consumers should be treated the same,
whether they choose to shop.in traditional brick-and-mortar stores or
through oniine- refauers A govemmen? policy that ollows one consumer to
benefit from online: shopp:ng while another is piaced at a disadvantage, is
unfair. The NRF supports an equity-based environment where consumers
are’ trec’red the same wheiher they'make o purchose at ¢ Main Street
retailer, through a catalog or an onhne retailer.

G Won't ailowing o permanent bun on sales and use taxes on Internet
purchases neguhvely affeci Amencans who are part of the “Digital Divide"?

A: Yes. Right now, a ic_:rge “digital divide’_’ exists between more affluent and
lower-income households' access 1o the Internet. According to the U.S.
Department of Commerce. personaol computers are present in 80 percent
of homes.in which families make $75.000.a year.or more, butin fewer RETRIARK:
thapié percam of families mci«ng iess than $20.000. :

Failure to cddress the existing inequity will result in lower income families
bearing the burden of paying sales and use taxes and essentially funding
the vital.community services that ol people use.

Q: Collecting sales and use taxes on online purchases is compiu:cﬁed fore-
retailers. Will the process be simplified?

A: Over 14 states have dready agreed to simpilify their remote sales and
use tax system; under current law, 45 states and the District of Columbia
mpose sales and use toxes on remote commerce and tangible goods. In
addition, states have formed their own inifiative, "Streamiined Soles Tax
System Project.” a cooperative effort with local governments, to radically
simplify the sales and use tax system. To ensure that oll businesses and
consumers are freated equally, dramatic restructuring of existing state sales
and use tax systems is necessary if coliection obligations are expanded.

Retailers believe states that adequately simplify their sales and use fax
systems should be authorized to collect existing sales and use taxes from all
retail purchases, regardless of the delivery channel.




Q: If stotes simplify their tax systems, will online sellers be required to coliect
the sales tax?

A: Currently, Congress is considering extending the maratornum without
addressing the sales and use tax inequity. This will have ¢ lasting negative
impact on retailers and communities. Retailers urge Congress to expand o
states ability to collect sales taxes on out-of-state sellers if states adequately
simplify their saies and use tax systems. This will help foster an environment
where businesses are allowed to operate in @ fair and equitable climate
that ensures fair compefition.

Q: Are there solutions to this problem?

A: Yes. Bipartisan legisiation has been introduced in both the House and
senate that wouid encourage states and localities to simplify their sales and
use tax systems, and once’a uniform simplified system has been adopted.
the legislation would eliminate the loophole that currentiy exists by allowing
states to require all retailers to collect sales and use taxes, regardiess of their
delivery method. $.2775, “The internet Tax Moratorium.and Equity Act” has
been introduced by Sen. Dorgan {ND} and Sen. Voinovich {OH) in the
Senate. in addition, H.R. 4462, "The Fair and Equitable Interstate Tax
Compact Simpilification Act of 2000." has been introduced in the House by
Rep. Spencer Bachus (AL}, ‘

As o result of two Court cases that created the sales and use fax inequity.,
Congressional action is required o remedy this matter. Allowing states to
callect sales and use taxes from remote sellers after states simpfify their tax
systems is the most equitable and prudent course of action. The time fo act
is now. Congress should work fo:address the sales and use fax issuein.
concert with-efforts to extend the 3-year ITFA moratorium that expires
October 21, 2001, '

o Doesn't the Internet deserve pf'efere'riiiqi tax tfreatment because it isa
new industry?

A: No. The Intermet has reached 50 million people in four years, compared
to its technological counterparts: radio and TV, which took 38 and 13 years
respectively, to reach the same number of users. In 1998, Forrester
Research projected oniine retail saies to more than double in the next two
years. Requiring online refailers to collect sales taxes like their Main Street
counterparts will not harm the growth of the internet. Current tax policy
gives online retailers an untair competitive advantage over drick-and-
mortar retailers who stand ready every day within your communities to
provide the best product available ot the lowest price monageable. Let
retailers operate in the free market, allowing consumers to decide which
will survive and which will fail.
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DO NOT EXTEND ITFA WITHOUT ELIMINATING
CURRENT SALES AND USE TAX INEQUITY

Background

In June. the House passed legislation (H.R. 3709] to extend the intermet Tax
Freedom Act {ITFA) for five years. The Senate may consider similar legisiation
this vear. Like most, refailers oppose any new toxes onihe Intemet,
including any new “access” or "bit! taxes. However, while HR. 3709
extends the moratorium enacted in 1998, it completely ignores a more
serious inequity in state sales and use tax sysfems that creates an unlevel
piaying field for Main Street retaiiers ond low-income consumers.

This loophoie exempis ou?—of-s?o?e selflers from having to collect state sales

. taxon purchases while ﬁnexr Mam Street coumezpc:rfs are required 10 do 50. -
--Therefore the U.S. retail ;rzdusiry opposes H.R. 3709, or any legisiative -
_ pfoposal to ex’rend the 1TFA if it daes nm‘ also Qddress Jrh@ state sales aﬂd
- -use mx ;neautty mm‘ exxsts fodoy : : C

EI‘!_mmate this L-Qop'ho-l'e Now

Extending the Internet Tax Freedom Act (ITFA) without also addressing the
sates and use tax inequity that exists today unfairly disadvantages Main
Street retailers and low-income persons. Retailers oppose any new “bit” or
“access” taxes on the internet. Legisiation to prohibit states from imposing
these new taxes.on the. Internet iiseif is not objectionable as a substaniive
matter. What is objectionable is that some proposals, like H.R. 3709, do not
address the more critical'state sales.and use tax inequity regarding Infernet

":'_'Commeme Refusing %o Gddress the: setes cmd use taxineguityinthesome 100
context:as other Internet fax issues ensures. thcn‘ an Unl@vei fcx olovmc fceid :

will continue to exist for both retailers and JOW-INCOMEe Consumers.

Support Mom and Pop

Congfessmnol action is required 1o rem@dy this ioophole Bnpcmson
legisigiion has been introduced in Congress that would encourage states
and localities to simplify their sales and use tax systems, and once a uniform
simpiified system has been adopted, the legisiation would eliminate the
existing loophole by allowing states to require all retailers fo collect sales
and use taxes, regardiess of their delivery method. S. 2775, "The Intemet
Tax Moratorium and Equity Act,” has been infroduced by Sen. Dorgan (ND)
and $en. Voinovich {OH) in the Senate. In addition, H.R. 4462, “The Fair and
Fquitable Interstate Tax Compact Simplification Act of 2000.” has been
introduced in the House by Rep. Spencer Bachus [AL).

Allowing states to collect soles and use taxes from remote seliers once
they’'ve simplified their tax systems is the most equitable and prudent
course of action. The time to act is now. Congress should work 1o address
the soles and use fax issue in concert with efforis 1o extend the 3-year [TFA
moratorium that expires October 21, 2001 . Retailers oppose any extension
of the ITFA that does nof eliminate the current stafe sales and use tox

inequity.



RETAILERS URGE CONGRESS TO ELIMINATE
EXISTING SALES AND USE TAX INEQUITY

RESPONSIBLE

SALES TAX ; « Current sales and use tax law creates an “unlevel playing field”
8§ COLLECTIONFOR ¥ among retailers. Presently, 45 states and the District of Columbia
* THE NEW ECONOMY B impose sales and use taxes on purchases of tangible goods. Under
: current law, retailers are required by the states fo collect these taxes
from a customer ond immediately remit this sales tox back to the
siate. However, based on two Supreme Court rulings, some out-of-
state retailers {those without a physical presence in the purchaser's
state) are not required to collect and remit a state's sales and use
tax. Exemptling out-of-state seliers from sales and use iax collection
obligations creates an “"unlevel playing field" for shoppers and
businesses. Refdilers only want a ievel playing field — where o product
is taxed the same regardiess of how it is ordered or delivered.

SURES FAIR COMPENITION
“'provects consumers -

ADDRESSES SIMPLIFICATION
| SUSTAINS DUR COMMUNITIES

« The government shouid not be in the business of picking winners and
losers. In an indusiry where a 1-2% profit margin is siandard, a 6-8%
tax differential {the average states sales and use fax rate) is a
significant price advantage. Consumers should pick winners and
losers based on factors they decide are important such as selection,
service, and convenience. Tax policy shoultdn't provide one retailer ¢
pricing advantage over another.

* A“level playing” fieid does not mean a new tax - consumers are
agiready required fo pay. Under current law, if sales tax is not paid on
an out-of-state purchase at the time of sale, the purchaser is required
by state law to pay, orremit, a comparable “use" tax to hisorher

“state’ Thistax already exists. However, historically states have not~ &
adeqguately enforced collection of their “use™ taxes. '

« State and local government services will suffer as their revenue base
decreases. On average, sales and use taxes account for
approximately 40% of o state’s total tax revenue {more than $150
biflion in 1998), Sales tax revenue is used to fund basic state and local
government services such as police and fire protection, schools, efc.

+ An “unievel playing field” disproporfionately hurls the poor. With an
average internet household income of $70.000, an "unlevel playing
field” would benefit those with higher levels of income and shift the
iax burden to lower income individuals who can only buy locally {and
hus pay sales tax at the sales counter).

» THERE IS A SOLUTION !l s 2775 and H.R. 4462 would eliminate the
\, existing tax inequity by aliowing stafes 1o apply collection obligations
1o both Main Street and remote retailers, once states adequaiely
simplity their sales and use tox systems. Congress should work 1o
gliminate the sales and use tax disparity in concert with efforts to
extend the 3-year Infernet Tax Freedom Act {ITFA) moraiorium the
National Retail Federation expires October 21, 2001, Retailers oppose an exiension of the ITFA T
Liberty Place it does not aiso eliminate the current state sales and use fax inequity.

325 7th Street, NW
Suile 1100
Washington, DC 20004
(202) 783-7971 {ph)
{2025 737-2849 ()

NATIONAL RETAIL FEDERATION
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Michael O, Leavitt Raymond C. Scheppach

Governor of Utah Execunive Direcror
Chairman

Hall of the States
Parris N. Glendening 444 North Capitel Streer
Governer of Maryland Washingron. D.C. 200011512
Vice Chairman Telephone {202} 624-5300

hup/ivwwonga.org

April 12, 2000

The Honorable Trent Lott The Honorable Thomas A. Daschle
Majonty Leader Minority Leader

United States Senate United States Senate

The Capitol, Room §-230 The Capitol, Room S-221
Washington, D.C. 20510 Washington, D.C. 20510

The Honorable J Denms Hastert The Honorable Richard A. Gephardt
Speaker - Minority Leader

U.S. House of 'Represen-tatives U.S. House of Representatives

The Capitol, Room H-232 The Capitol, Room H-204
Washington, D.C. 20515 Washington, D.C. 20515

Dear Senator Lott, Senator Daschle, Speaker Hastert, and Representative Gephardt:

We are writing to urge support for a fair and equitable system to ensure that all Main Street retail
stores and Internet commerce can compete on a level playing field and to ensure that all Americans
‘can_join us in. supporting the Internet as part of our.new ‘economy. Unfortunataly, the Advisory
= Cormmsszon an E%ﬁctromc Commerce (ACEC) proposai that Was mcluded in the Internet Tax Freedom
Act (ITFA) commission report, but failed to attain the two-thirds majority reqmred by the Act, does
the opposite. Instead of addressing the requirements laid out in the law to recommend a new state and
local sales tax system to provide for fairness and balance, the proposal chose to use this opportunity to
seek a’host of new and expensive special tax breaks. We urge you to reject the report.

As stated m the duties section of the legislation the commission was to “conduct a thorough study of
federal, state, local, and international taxation and tariff treatment of transactions using the Internet and
Internet access and other comparable intrastate, interstate, or international sales activities.” The
commission proposal did not focus on Internet transactions, but instead made a recommendation that
would reduce other existing state and local tax revenues by over $25 billion per year.

Not only would the proposal eliminate existing sales taxes on such items as books, movies, music, and
magazines that are sold in local “bricks and mortar stores” but also would substantially reduce existing
state corporate mcome and property taxes. The proposal, with a revenue loss of that magnitude, wouid
disrupt the financing of state and local services and likely devastate education funding, which
represents over 35 percent of the average state budget. Furthermore, instead of creating a level playing
field for all sellers, it would put the federal government in the position of both picking winners and
losers and also making the current digital divide more severe.
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The most important reason for us to oppose this proposal is that it would substantially interfere with
state sovereignty. The U.S. Constitution was very ciear in both ensuring state sovereignty and creating
a cnitical balance between federal and state authonty. For well over 200 years the federal government
has respected state sovereignty and has been extremely careful not to interfere with the states’ abilry
to independently raise revenues. This proposal would dramatically undercut this precedent.

It is hard to think of any more findamental responsibility of governments and elected officials in our
nation than that of determining which taxes and fees are utilized to pay for the services that our
citizens want and need. State and local governments rely on sales, property, and income taxes—no
two the same, reflecting the enormous diversity of our nation. This proposal would intrude very
deeply into the rights and responsibilities of state and local governments.

Sincerely, G
Governor Michael O. Leavitt, Chairman Govemor Parris N. Glendening, Vice Chairman
Urah Maryland

g~ Gap Aok L
Governor Thomas R. Carper

Governor Chnistine Todd Whitrman
Delaware New Jersey

B

Governor Paul E. Patton
Kentucky

Governor Ia
North Carolina

o~ Bl
overnor Jim Geringer Governor Bill@#faves
Wyoming Kansas

. .
Governor Don Sundquist overnor Jane Dee Hull
Tennessee Arizona
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Governor Mike Huckabee

Arkansas
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aher, M.D.
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Governor Pedro Rosselld
Puerto Rico
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or Lincoln Almond Govermnor Bob Taft
Island Ohio
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Governor Mike Johann
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M| SSISSIpp Nebraska
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Governor Marc Racicot CGovermor Howard Dean, M.D.
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Governor Tom Ridge
Pennsylvania Alaska




