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1. AMERITECH CENTREX SERVICE (cont’d}

F. PRICES ]

3. Payment Plans (cont’d)

00 Termination Charges ™

Under Utilization

In the event the actual numbker of lines that are billed in a given
month is less than the Line Comm;tment, customer will be billed an
Under Utilization charge equal to the monthly charge for the Line
Commitment minus the actual lines billed.

Full Termination

If customer terminates service pricr to the expiration of the
contract period, customer will be required to pay charges calculated
ag follows:

Classroom Termination ' (N}
Disceontinuance of Classroom Lines within the initial service contract
veriod will result in termination charges calculated as follows:
{Number of Clagsrocom Lines Term;nated) ¥ {Contracted monthiy
'Ciassroom Llne sratich feathre prlce X 50%): x {unexp;red pmrtmon {1n :
Crionths) of the contract period). D

-

/1/ Bffective June 14, 1999, the termination charges described above will
apply to any new agreement signed by a customer. Reguests o terminate
gervice on agreements negotiated prior to June 14, 1%99, will be
governed by the terms and conditions described on Sheet Nos. 147.1 and
147.2.

/2/ Material now appears on 2nd Revised Sheet No. 147 in this Section.
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Amendment No. 5204
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ae. WISCONSIN ALLIANCE OF CITIES

HIGHLIGHTS OF CITY OF BRISTOL v. EARLEY
May 16, 2001 OPINION
U.S. DISTRICT COURT FOR WESTERN VIRGINIA
{Judge James P. Jones)

Bristol, Vlrgmla, sued the state, contending a Virginia statute prohibiting the city from providing
fiber optic teiecommumcatwns services to the public is preempted by the Telecommunications Act
of 1996.

The Telecommunications Act provides that “[n]o state or local statute or regulation, or other state
or local legal requirement, may prohibit or have the effect of prohibiting the ability of any entity to
provide any interstate or intrastate telecommunications service.” (emphasis added by the court)

“The Supreme Court has held that the use of the modifier ‘any’ in a federal statute precludes a
narrow interpretation of the law’s application. ... Specifically, the Court has held that where
Congress uses unambiguous statutory language, such as the word ‘any,” it ha.s expressed a ‘clear
_ :.and mamfest’ mtent m preempt a uadztmnal area; of state law L -

“Sxmpiy put it strains iogzc to mterpret the term ‘any entity in [the law} to mean ‘any entity
except for municipalities and other subdivisions of states.’

“..The 'Virgiaia law prohibits localities from providing telecommunications service in the public
marketplace. ...As such, the state law ‘stands as an obstacle to the accomplishment and execution
of the full purposes and objectives of Congress,” and is preempted.”

Judge Jones concluded:

“In summary, I hold that the words ‘any entity’ in the federal statute plainly include a
municipality. The issue is not whether allowing local government to compete with commercial
providers is good public policy or not. That decision has been made by Congress, and under the
Commerce Clause of the Constitution, its decision trumps any conflicting state law.”
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ABINGDON DIVISION
CITY OF BRISTOL, VIRGINIA, ETC, )
Plaintiff, g Case No. 1:00CV00173
\2 _ ; OPINION
MARK L. EARLEY, ATTORNEY ; By: James P. Jones
GENERAL, ET AL, ) United States District Judge
Defendants. 3

James Baller, The Baller Herbst Law Group, P.C., Washington, D.C. and J.D.
Bowie, Bristol, Virginia, for Plaintiff; Judith Williams Jagdmann, Deputy Attorney
General of Virginia, and A. Ann Berkebile, Assistant Attorney General of Virginia,
Richmond, Virginia, for Defendants Mark L. Earley, Attorney General and
Commonwealth of Virginia; EdwardJ. Fuhr, Hunton & Williams, Richmond, Virginia,
for Intervenor-Defendant Virginia Telecommunications Industry Association; Steven
R. Minor, Elliott Lawson & Pomrenke, Bristol, Virginia, for Amicus Curiae
Congressman Rick Boucher and Amicus Curiae Blue Ridge Power Agency.

In this suit by a municipality seeking a declaratory judgment that a Virginia
statute is preempted by the federal Telecommunications Act of 1996, I grant summary
judgment in favor of the plaintiff and declare the Virginia statute unenforceable under

the Supremacy Clause of the Constitution.



The plaintiff in this case is the City of Bristol, Virginia, doing business as the

Bristol Virginia Utilities Board (“City”). The City filed a complaint against Mark L.

Earley, Attorney General of Virginia, and against the Commonwealth of Virginia,
requesting a declaratory judgment that a Virginia statute prohibiting the City from

providing fiber optic telecommunications services to the public is preempted by the

federal Telecommunications Act of 1996 (“Telecommunications Act” or “Act”), 47
U.S.C.A. § 253(a) (West 1991 & Supp. 2000). By order dated February 2, 2001, the
Virginia Telecommunications Industry Association was added as a party defendant in
response to its motion to intervene under Federal Rule of Civil Procedure 24.

At issue is a 1999 Virginia statute providing that

no locality shall establish any department, office, board,

. commission,agency or other governmental division or entity
‘which has authority to offer telecommunications equipment,
infrastructure, . . . or services . . . for sale or lease to any
person or entity other than (i) such locality’s departments,
offices, boards, commissions, agencies or . other
governmental divisions or entities or (i) an adjoining
locality’s departments, offices, boards, commissions,
agencies or other governmental divisions or entities, so long
as any charges for such telecommunications equipment,
infrastructure and services do not exceed the cost to the
providing locality of providing such equipment,
infrastructure or services.

Va. Code Ann. § 15.2-1500(B) (Michie Supp. 2000). The effect of this legislation is
to prohibit localities in Virginia from competing in the public marketplace with
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commercial providers of telecommunications services and equipment.! The City
contends that this statute thus violates the Telecommunications Act, which provides
that “[n]o State or local statute or regulation, or other State or local legal requirement,
may prohibit or have the effect of prohibiting the ability of any entity to provide any
interstate or intrastate telecommunications service.” 47 U.S.C.A. § 253(a) (empbhasis
added).

Attorney General Earley and the Commonwealth filed a motion to dismiss the
action, and the City moved for summary judgment. Written and oral argument has been
presented, and the case is ripe for decision.” In summary, I hold that the words “any
entity” in the federal statute plainly include a municipality. The issue is not whether
aﬂomng local gcvemment to competﬁ with commercial provzders 1s good pubhc pohc:y
| or not That demswn has been made by Cengress and zander the Commerce Ciause of

the Constitution, its decision trumps any conflicting state law.,

' The Virginia statute excepts one locality, described as “any town which is located adjacent
to Exit 17 on Interstate 81 and which offered telecommunications services to the public on January
1, 1998...." Id This locality, the Town of Abingdon, is less than 10 miles from Bristol. The record
does not disclose why Abingdon, out of the several hundred local governments in Virginia, was

excepted.

? Jurisdiction of this court exists pursuant to 28 U.S.C.A. § 1331 (West 1993). An action
raising a challenge under the Supremacy Clause of the Constitution presents a federal question that
can be resolved in federal court. See Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 96 n.14 (1983).
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I

A
In support of their motion to dismiss, Attorney General Earley and the
Commonwealth contend that the City lacks standing to bring suit under federal and
state law. It is true that some courts have held that political subdivisions of a state,
such as cities, lack standing to challenge a state statute on constitutional grounds. See,
e.g., Buréank»Gie}zdaleupasadéna Airport Auth. v. City of Burbank, 136 F.3d 1360,
1363 (9th Cir. '1§98). The theory behind such a rule is that a state’s political
subdivisions are “so thoroughly controlled by the body they are suing that the litigation
amounts to a suit by the state against itself, [therefore lacking] live adversariness . . .
.” Rogers v. Brockette, 588 F.2d 1057, 1065 (5th Cir. 1979). However, the majority
of | courts 'h;;ré'_;ejéc:ted this rule, paftiéﬁlarly in "Suptcrhacy Cléii_sé (.:'hél.léﬁges'. See,
e.g., Branson School Dist. RE-82 v. Romer, 161 F.3d 619, 628 (10th Cir. 1998) (“[W]e
conclude that a political subdivision has standing to bring a constitutional claim against
its creating state when the substance of its claim relies on the Su?remacy Clause and
a putatively controlling federal law.”). Where a political subdivision is “legally and
practically independent™ from the state, the suit presérxts a genuine adversary contest.
Rogers, 588 F.2d at 1065. Moreover, without deciding the issue, the Fourth Circuit has

expressed doubts as to the validity of any such rule banning suits by cities against
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states. See City of Charleston v. Public Serv. Comm'n of W. Va., 57 F.3d 385, 390
(4th Cir. 1995). By virtue of Virginia’s broad grant of powers to localities, discussed
below, I find that the City is sufficiently independent from state government to assert
a Supremacy Clause challenge against it.

The defendants also contend that the City lacks the authority to bring suit under
state law. Virginia law grants a locality the power to sue in its own name “in relation
to all matters connected with its duties.” Va. Code Ann. § 15.2-1404 (Michie 1997).
Section 15.2-1102 gives a broad general grant of power to localities to exercise all

powers

necessary or desirable to secure and promote the general

welfare of the inhabitants of the municipality and the safety,

health, peace, good order, comfort, convenience, morals,

trade, commerce and mdustxy o‘f the mumcapahty aad the;;_- .

inhabitants thereof . . o '
Va. Code Ann. § 15.2-1102 (Michie 1997). Furthermore, the statute specifies that
these enumerated powers are not exclusive, but shall be construed to be in addition to
a general grant of power. See id. Among the general powers granted to localities is the
power to establish, maintain, and operate “public utilities,” Va. Code Ann. § 15.2-
2109 (Michie 1997), which are defined as including “the fumnishing of telephone

service.” Va. Code Ann. § 56-265.1 (Michie 1995). Therefore, I find that providing



telecommunications services falls within the ambit of the City’s duties, and the suit is
therefore authorized under state law.

At oral argument, the defendants asserted that the City couid not contend that
providing telecommunications services was part of its duties because the statute at issue
clearly prohibits providing telecommunications services. I reject this argument as
circular. Un_der this reasoning, an unconstitutional statute would be immune to a
Supremacy Clause challenge by affected localities. Because the majority of courts
addressing the issue have recognized that a political subdivision may bring a
Supremacy Clause challenge against a state, the defendants’ argument is not
persuasive. See Branson School Dist. RE-82, 161 F.3d at 630.

Finally, the defendants urge that the City lacks the “injury in fact” required to
establish 'sténdiﬁg'b.ééaas.é:t'hé City has not exercised is ability to lease “dark fibers”
under the exception to § 15.2-1500(B). Section 15.2-1500(C) permits a locality to
lease dark fibers, defined as “fiber optic cable which is not lighted by lasers or other
electronic equipment.” Va. Code Ann. § 15.2-1500(C). The Virginia Code further
specifies that in order to take advantage of this exception, a locality may only lease to
a certificated local exchange telephone company or a non-profit organization ““for use
in serving their not-for-profit purposes.” Va. Code Ann. § 56-484.7:1 (Michie Supp.

2000). Before such a lease would be effective, however, it must be approved by the
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State Corporation Commission. /d. The defendants argue that because the City has not
attempted to use this option, it has suffered no injury in fact.

1 find that the City has indeed suffered an injury in fact despite the fact that it has
not exercised the “dark fiber” option. The Telecommunications Act prohibits any state
or local laws which “may prohibit or have the effect of prohibiting the ability of any
entity” to provide telecommunications service. 47 U.S.C.A. § 253(a) (emphasis
added). Section 15.2-1500(B) specifically prohibits a locality ﬁmﬁ proviﬂing
teleconnnunicatiéns service. The “dark fiber” exception imposes severe limitations on
the ability of the City to provide telecommunications service and certainly does not
permit unbridied competition in the public marketplace. Thus, the challenged statute
at least has “the effect of prohibiting™ the City from providing telecommunications
service to the public. The City woitld provide telecomrmunications service bt for §
15.2-1500(B). Therefore, it has suffered an injury in fact caused by the defendant that
is substantially likely to be remedied by the requested relief, thereby satisfying the

requirements for standing in federal court. See Vt. Agency of Natural Res. v. United

States, 529 U.S. 765, 771 (2000).



The next issue is whether the Commonwealth and Attorney General Earley are
proper defendants under the doctrine of sovereign immunity. It is well-settled that by
virtue of the Eleventh Amendment, a state cannot be sued unless it has waived
immunity and consented to suit or Congress has abrogated sovereign immunity under
§ 5 of the Fourteenth Amendment. See Lynn v. West, 134 F.3d 582, 587 (4th Cir.
1998). In this case, neither of these copditions has been met, and therefore the
Commonwealth of Vi'rgihia is hﬁﬁmne"ﬁom’ this suit. I will dismiss the Commonwealth
as a defendant. |

Under the doctrine expressed in Ex Parte Young, 209 U.S. 123, 157 (1908),
however, a state official is not immune in certain actions for injunctive or declaratory
relief. See Alden v. Maine, 527 U.S. 706, 757 (1999). However, the official isnota
proper defendantunless R

it is plain that such officer . . . [has] some connection with

the enforcement of the act, or else it is merely making him

a party as a representative of the state, and thereby

attempting to make the state a party.
Ex Parte Young, 209 U.S. at 157. The Court also stated that the necessary “connection
with the enforcement of the act” may arise out of general law or the specific law being

challenged. Id. The Fourth Circuit recently held that the district court is in the best

position to evaluate the questions of fact and law necessary to determine whether a



state official has a sufficient connection to the enforcement of a challenged law., See
Lytle v. Griffith, 240 F.3d 404, 410 (4th Cir. 2001).

I hold that Attorney General Earley does have a sufficient connection to the
enforcement of § 15.2-1500(B) to be subject to the City’s action in this case. Under
the Code of Virginia, the Attorney General advises the Governor in the institution of
“requisite and appropriate actions[s], suit{s], motion[s] or other proceeding(s], in the
name of the Commonwealth.” Va. Code Ann. § 2.1-48 (Michie 1995). Furthénnore,
the Attorney General serves as the chief executive officer of the Virginia Department
of Law. Va. Code Ann. § 2.1-117 (Michie 1995). The Fourth Circuit has held that the
Virginia Attorney General is a proper defendant where a party seeks declaratory
judgment that a state statute is pre_empted by federal law. See Mobil Oil Corp. v. Att'’y
Gen. of the Cémﬁzdfzwé&ltk of Va, ?40. F.2d 75;76. :n.2 (4th Ci;*. 1991) (“[W]et%nnk
a dispute with a state suffices to create a dispute with the state’s enforcement officer
sued in a representative capacity.”) Therefore, I find that Attorney General Eari%y has

the requisite connection with the enforcement of § 15.2-1500(B), and will not dismiss

hirn as a defendant.



The central issue in this case is whether § 15.2-1500(B) is preempted by the
Telecommunications Act. That question boils down to whether a city is an “entity”
within the meaning of the Act. 47 U.S.C.A. § 253(a). If a city is not an entity, then
Virginia’s ban on localities providing telecommunications service does not violate the
Telecommunications Act’s mandate that a state cannot prohibit the ability of “any
entity” to provide telecammunications service. /d. However, ifacity is an entity, then
Virginié’s law is in direct cdziﬁict With the fedeijél Iegiéiéticn, and cannot stand under
the Supremacy Clause. US Conéf. art. VI, cl. 2 “[Tlhe La;ws of the Uia‘itéd _Si:étes .
. . shall be the supreme Law of the Land; and the Judges in every State shall be bound
thereby, any . . . Laws of any State to the Contrary notwithstanding.”). I n
determining whether a state law is preempted by federal law, the Supreme Court has
acknowlcdgcd that[n]osmplcfonnuia ohn capmre the -cofgmexiﬁeéi of this
determination; the conflicts which may develop between state and federal action are as
varied as the fields to which cong;éssional action may appiy.” Goldstein v. Calif., 412
U.S. 546, 561 (1973). Absent an express preemption provision in the federal
legislation, the inquiry turns to whether Congress intended federal law to occupy the
field such that state Iaw in that area is preempted, or to whether the state law “stands

as an obstacle to the accomplishment and execution of the full purposes and objectives
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of Congress.” Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 372 (2000)
(quoting Hines v. Davidowitz, 312 U.S. 52, 67 (1941)).

In this case, the challenged state law relates to an area traditionally regulated by
states, i.e., the relationship between a state and its political subdivisions. See Reynolds
v. Sims, 377 U.S. 533, 575 (1964) (“Political subdivisions of States . . . have been
traditionally regarded as subardinaie governmental instrumentalities created by the
State to assist in the carrying out of state governmental functions.”). Where a federal
statute touches on an area traditionally within the exclusive control of states, “Congress
should make its intention ‘clear and manifest’ if it intends to pre-empt the historic
powers of the States.” Gregory v. Ashcroft, 501 U.S. 452, 461 (1991) (quoting Rice
A Scmta F e Elevator Corp 331 U.S. 218 230 (}947)) The question then, is Whether
§ 253(&) demonstrates a “clcar and mamfcst” intention by Congress to preempt state
laws such as Virginia Code § 15.2-1500(B). d. Part of this determination is whether
Virginia’s law “stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.” Crosby, 530 U.S. at 372.

I find that the broad and unambiguous language of § 253(a) makes it clear that
Congress did intend for cities to be “entities” within the meaning of the
Telecommunications Act. Therefore, § 15.2-1500(B) is in direct conflict with federal

law, and is void under the Supremacy Clause. Section 253(a) is a concise mandate that
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no state “may prohibit or have the effect of prohibiting the ability of any entity to
provide any interstate or intrastate telecommunications service.” 47 U.S.C.A. § 253(a)
(emphasis added). Although the word “entity” is not defined in the Act, the plain
meaning of “entity” suggests broad application. See Alarm Indus. Communications
Comm. v. FCC, 131 F.3d 1066, 1069 (D.C. Cir. 1997) (supporting proposition that
“entity is the broadest of all definitions which relate to bodies or units" (internal
quotations omitted)). Such an interpfetaﬁon is confirmed by the use of the modifier
“any.” The Supreme Court has held that the use of the modifier “any”l in a federal
statute precludes a narrow interpretation of the law’s application. See Salinas v.
United States, 522 US. 52, 57 (1997); see also United States v. Gonzales, 520 U.S.
1,5 (1997) (“Read naturally, the word * any has an expans;ve meamng L)
Specxﬁcaliy, the Ceurt has heid that where Congress uses unamblgueus stamtory-
language, such as the word “any,” it has expressed a “clear and manifest” intent to
preempt a traditional area of state law, satisfying Gregory, 501 U.S. at 461. See
Salinas, 522 U.S. at 60. (“The plain-statement requirement articulated in Gregory . .
. does not warrant a departure from the statute’s terms.”).

Simply put, it strains logic to interpret the term “any entity” in § 253(a) to mean
“any entity except for municipalities and other political subdivisions of states.” While

it is true that such an interpretation is possible, the Supreme Court has cautioned that
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“Ia] statute can be unambiguous without addressing every interpretive theory offered
by a party.” Id. Because of the broad language chosen by Congress, I find it to be
“clear and manifest” that Congress intended § 253(a) to have sweeping application,
including areas in which states traditionally enjoyed exclusive regulatory power.

Where the plain and ordinary meaning of a statute gives a “straightforward
statutory com:r;and, there is no reason to resort to legislative history.” Gonzales, 520
U.S. at 6. Nevertheless, the legislative history here supports a broad, rather than
narrow, interpretation.’

Another argument posited by the defendants focuses on the use of the word
“prohibit” in the Telecommunications Act. 47 U.S.C.A. § 253(a). The argument is
based on Virginia’s adherence to the so-called Dillon Rule, which provides that
1oca11t1es “.pééz':s:és'é.":'éﬁ'd caﬁ exercase only those .po.wers eﬁ?feé’ély granted by the
General Assembly, those necessarily or fairly implied therefrom, and those that are
essential and indispensable.” City of Richmond v. Confrere Club of Richmond, Va.,
Inc., 387 S.E.2d 471, 473 (Va. 1990). Because the Telecommunications Act speaks

in terms of prohibition, rather than withholding authorization, the defendants argue that

3 The defendants have moved to strike certain of the submissions of the plaintiff concerning
legislative history on the grounds that they constitute inadmissible hearsay and are irrelevant.
Particularly since I do not rely on the legislative history of § 253(a), I will deny the defendants’

motion.
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localities cannot fairly be considered within the purview of the Act. As discussed in
Section II, A, supra, I find it clear that the General Assembly did authorize the City to
iarovide telecommunications service as a public utility in sections 15.2-2109 and 56-
265.1 of the Virginia Code. Furthermore, the defendants’ argument is weakened by the
fact that the Virginia statute also speaks in prohibatory language. See Va. Code Ann.
§ 15.2-1500(B) (“no locality shall establish .. .”). That the General Assemb}y sought
to prohibit localities from engaging in these particular activities implies that such
activities were presumed to be a valid exercise of local government prior to thé passage
of the state statute. Finally, the language of § 253(a) does indicate that Congress, in
its prohibition of barriers to entry into the telecommunications field, anticipated that a
state might stifle competition without a direct prohibition. The federal statute,
therefore, not only mandates that no siate staute “may probibit” telecommunications
competition, but also that no state statute “may have the effect of prohibiting”
telecommunications competition, 47 U.S.C.A. § 253(a) (emphasis added). Thus, even
if the Virginia law were couched in terms of a “withholding of authorization™ to the
City under the Dillon Rule, the effect of prohibition would be the same, and the state
law would violate the federal rule. |

The defendants next argue this court must defer to the Federal Communications

Commission’s interpretation of the word “entity” under the principles of Chevron,
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U.S.A., Inc. v. Nat'l Resources Defense Council, Inc., 467 U.S. 837 (1984). Under
Chevron, if a statute is silent or ambiguous as to a specific meaning, the court must
defer to the interpretation given by the agency charged with administration of the
statute. Id. at 842-43. As discussed above, however, § 253(a) is not ambiguous. The
Chevron Court stressed that where “the intent of Congress is clear, that is the end of
the matter; for the court, as well as the agency, must give effect to the unambiguously
expressed intent of Congr_'ess.” Id. The_refére, hét only is the FCC’s interpretation not
binding on this court, but it must be rejected as wroﬁg.

The FCC first articulated its erroneous interpretation of “any entity” in Public
Utility Commission of Texas, 13 F.C.C.R. 3460 (1997). Reasoning that the application
of § 253(3) to munxmpahnes would invade an area tradmonaiiy contfoﬁed by states, the
) FCC conciuded that “the term {any entlty] was not mtended to mciude pohtical
subdivisions of the state.” Id. at ¢ 184. On appeal, the District of Columbia Circuit
upheld the ruiing; ﬁnding that the term “any eﬁtity” was zimbiguous, and that therefore
the federal statute cannot preempt a traditional area of state control under Gregory.
See City of Abilenev. FCC, 164 F.3d 49, 52-53 (D.C. Cir. 1999). Rejecting Abilene’s
argument that the use of the modifier “any” requires a broad application, the court
explained that the term is nonetheless ambiguous because the court could not guess

Congress’s “tone of voice” when dealing with the written, rather than spoken, word.
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Both the FCC and other courts have followed the Abilene decision without
reexamination of the plain language of the Telecommunications Act. See Mo. Mun.
League, 2001 WL 28068 at 49 (F.C.C. Jan. 12, 2001); Mun. Elec. Auth. of Ga. v. Ga.
Pub. Serv. Comm’n, 525 S.E.2d 399, 403 (Ga. Ct. App. 1999), Jowa Tel. Ass’'nv. City
of Hawarden, 589 N.W. 2d 245, 252 (Iowa 1999).

The interpretation of the FCC is not binding on this court, and I reject the District
of Columbia Circuit’s analysis of § 253(a). F ifst, the court did not apply the principle
of statutory interpretation, repeated in Supreme Court opinions, that the use of the
modifier “any” in a statute precludes a narrow construction of the term it modifies. See
Salinas, 522 U.S. at 57, Gonzales, 520 U.S. at 5. The D.C. Circuit rationalized its
narrow reading of the term “any” by explaining that it could not “hear” Congress’s
e gié)ﬁé"of Voiéé_” with re garci to the word. Cit} :ofA'bilene, 164 F.3d at 52.: Coutts have
always been called upon to interpret the written rather than spoken words of the
legislature. That judges are unable to hear certain tonal emphases of a legislature has
never been an obstacle to statutory interpretation. On the contrary, the Supreme Court
has held that where Congress uses the modifier “any,” it intends to impose a broad
construction. See Salinas, 522 U.S. at 57. 1 find this guidance of the Supreme Court

to be binding on my reading of the Telecommunications Act.
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As stated in Salinas, Gregory imposes po barrier on a finding of preemption,
even in an area of traditional state authority, where Congress has spoken in
unambiguous language. Id. at 60. Further, contrary to the suggestion of the D.C.
Circuit in Abilene, a statute may be subject to alternative interpretations and still be
unambiguous. See id. at 60 (“A statute can be unambiguous without addressing every
interpretive theory offered by a party.”). The key is the plain meaning of the statutory
language, see id., and the Supremne Court has held that “[r]ead naturally, the word ‘any’
has an expansive meaning.” Gonzales, 520 U.S. at5. As such, I cannot read the term
“any entity” in § 253(a) to mean “any entity except for municipalities or other political
subdivisions of states.”

Because I find that § 253(a) apphes fo cities, Virglma Code § 15. 2 ISOO(B)
stands in dlrect conﬂzct with the federal statute Sectmn 253(a) states that “[a}o State B

.. may prohibit or have the effect of prohibiting the ability of any entity to provide any
... telecommunications service.” The Virginia law prohibits localities from providing
telecommunications service in the public marketplace. Va. Code Ann. § 15.2-1500(B).
As such, the state law “stands as an obstacle to the accomplishment and execution of

the full purposes and objectives of Congress,” and is preempted. Crosby, 530 U.S. at

372.
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The defendants urge that application of § 253(a) to cities violates the Tenth
Amendment’s reservation of power to the states. U.S. Const. amend. X. This
argument is not persuasive. Congress has the express duthority to regulate interstate
commerce. U.S. Const. art. 1, § 8. There is no question but that the
telecommunications industry constitutes interstate commerce. In fact, the Supreme
Court has recognized that with the passage Qf the Telecommunications Act, the federal
government preempted areas traditionally mgﬁla’ted by states. SeeﬁT&_T Corp. v. lowa
Utils. Bd., 525 U.S 366, 378 n.6 (1999) (‘%[T]he question is not whether the Federal
Government has taken the regulation of local telecommunications competition away
from the _Stgtes. With regard to the matters addressed by the 1996 Act, it
unquestmnably has.”). In sum, I “percezve nothmg in the [Act] that is destructive of
'state. soverexgnty or vmlative of any censt;tut;onal prowsxon . Garcza v, San Antonio

Metro. Transit Auth., 469 U.S. 528, 554 (1985).

I\Y
For the reasons stated in this opinion, I will declare that Virginia Code § 15.2-
1500(B) is preempted by the Federal Telecommunications Act of 1996, 47 U.S.C.A.

§ 253(a), and is therefore invalid and unenforceable under the Supremacy Clause of the
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Constitution.® Accordingly, I will grant the City’s motion for summary judgment and

enter a declaratory judgment in its favor.

DATED: May 16, 2001

United States District Judge

* In its Complaint, the City also secks a declaratory judgment invalidating Virginia Code §
56-484.7:1, which delineates the requirements to meet the so-called “dark fibers” exception to the
prohibition in § 15.2-1500(B). See Va. Code Ann. § 15.2-1500(C). However, the City has indicated
that the main relief it seeks is the invalidation of § 15.2-1500(B), which would remove the barrier to
entry into the telecommunications market. (Replacement Version of Reply Br. of Bristol Va. Utils.
Bd. in Supp. of Its Mot, for Summ. J. at 17.) Indeed, with the declaratory judgment that § 15.2-
1500(B) is unenforceable, the City is no longer prohibited from entering the market as it wishes. As
such, I find no reason to declare § 56-484.7:1 invalid.
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WISCONS/IN CALLS

CUSIOmErs oy AToroabk Locs/ a0 Long Lisiace Service

Making Telecom Competition
Work for Wisconsin
September, 2001

in 1994, Wisconsin substantially loosened its regulatory control over its largest telecom
monopoly, SBC-Ameritech. State lawmakers took this action because they hoped that compe-
tition, and not government intervention, would discipline prices and ensure adequate service.
This has not happened. Instead, a deregulated monopolist dominates the market. Something

must be done.

Wisconsin’s telecommunications industry is at a crossroads. In the months ahead, state policy
makers will be considering major reforms in our state’s telecom policies. The outcome of that
debate will determine whether competition will flourish in local phone markets and whether cus-
tomers will receive lower prices and the high qualily of services they deserve. These decisions
also will have a lasting impact on Wisconsin’s economic development.

- BACKGROUND

Seven years ago, the Wisconsin state legislature
passed the Information Superhighway Act, 1993
- Act 496, with the hope of spurring innovation and
paving the way for competition. Five years ago,
Congress passed the 1996 Telecommunications Act,
a law premised on the belief that the public interest
required competition in the local phone industry.

Today, customers and competitors are frustrated.
Service complaints against SBC-Ameritech contin-
ue at high levels. Last year, many of the SBC-
Ameritech’s customers suffered loss of service
because of the company’s failure to invest adequately
in its infrastructure and work force. And yet, in the
face of this poor service, SBC-Ameritech

continues to enjoy a market share in excess of 90%
and a rate of return last year from its Wisconsin
operations of 38.5%. Competitors complain that
SBC-Ameritech is dragging its feet in opening up
“the last mile™ of its system to allow access to
retail customers. In fact, many believe that the
dominance of the old Regional Bell Operating
Companies (“RBOCs”} is a major reason that so
many competitive telecoms and ISPs continue to
fall by the wayside.

No one can dispute that our telecommunications
infrastructure is vital to our state’s economic future.
A report issued last year at the Wisconsin
Economic Summit sponsored by the UW System
highlighted the need to strengthen our telecornmu-
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nications infrastructure to ensure future conditions
for growth. In addmon to serving as a foundation
that supports our economy, the. teiecom 1ndustry
can also attract new cap1tal mvestment to our state.
Competitive telecommunications providers will
determine whether to invest in Wisconsin based on
the regulatory and business climate here. Our state
can create a market attractive to new capital invest-
ment or shut it out completely if we fail to ensure a
level playing field between the old monopolies and
the new competitors.

SERVICE QUALITY

| ."'-'SBC Amerltech ieads aIl other teiecommumcations

utilities with respect to service quahty complaints.
A recent PSC report documents that in the first six
months of this year, SBC-Ameritech was the only
utility in our state which exceeded one complaint
per thousand customers. Complaints against it
accounted for 52% of the grand total of all com-
plaints filed against all telecommunications utilities
and providers. Despite SBC-Ameritech’s claims
that it has fixed its service quality problems, com-
plaints against the company were actually higher
for the first six months of 2001 compared to the
same period last year, We need targeted legislation
to address this problem.

Fix 1993 Act 496.

Under Act 496, SBC-Ameritech is price-regulated,
meaning that its rates for residential and very small
business customers are determined by formula
with only modest adjustments permitted by the
PSC. Only $250 million of SBC-Ameritech’s annual
income of $1.3 billion in Wisconsin is subject to

price regulation. Under current law, the PSC may
lower these prices by a maximum of 2% for poor
service, a $5 million hit in annual revenues. For a
company of its size, that amount is pocket change.
We need legislation to permit the Commission to
impose a 10% price penalty for poor service.

Establish a system of automatic bill
credits for bad service.

Missed appointments, delayed installation, outages
that exceed 24 hours—such events cause enormous
consumer frustration and can have a devastating
impact on small businesses that need to stay in
touch with their customers and suppliers. We need
legislation that guarantees that residential and busi-
ness customers receive automatic credits per access
line if SBC-Ameritech fails to timely restore inter-
rupted service or install new service, fails to honor
appointments, errs'in a directory listing or fails to
correct a directory assistance error. Customers of
SBC-Ameritech’s competitors in the local markets
should also receive the credits when poor delivery
of wholesale service by SBC-Ameritech impacts
them. Recently, the PSC ordered SBC-Ameritech
to establish service credits, but the order is only
temporary and does not permit customers of SBC-
Ameritech’s competztors to receive the credits. .We
believe a permanent, more expansive approach is
warranted.

Ameritech-Wisconsin Complaints |
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Create other strong incentives for
good service.

Under current law, customers may not sue SBC-
Ameritech for damages in court without first
following a “captain-may-1?"" procedure in which
they must first request the PSC to determine that
the company has violated a service quality stan-
dard. We need to amend state law to permit cus-
tomers to sue SBC-Ameritech directly for damages,
either at the PSC or in circuit court. We also need
legislation that establishes statutory service quality
standards with mandatory penalties of up to $50
million if those standards are not met.

COMPETITION

It’s no secret that competitors in the local phone mar-
kets are struggling against dominant, entrenched
- monopolies like SBC-Ameritech.- A recent Wall
. Street Journal article noted competitors have long
complained that the RBOCs have suppressed compe-
tition through delays in processing orders, providing
phone lines and fixing glitches. That same article
~ npoted that since December, 2000, SBC

- Communications, the parent company of SBC-

Ameritech, has paid $69 million to state and federal
 regulators in penalties for substandard wholesale
. phone service to-competitors. - o

Time is money, especially for a competitor trying to
battle a monopolist. Under current state law, SBC-
- Ameritech has little incentive to change its way of
“doing business. Wisconsin should adopt several
- measures that change this situation.

Pursue structural separation.

Achieving open access by separating common-carrier

from competitive functions is not new to the Wiscon-
sin legislature. In 1999 Wisconsin Act 9, the legisla-
ture laid the groundwork for the formation of the
Wisconsin-based American Transmission Company,
the nation’s first for-profit transmission company. In
doing so, the legislature recognized that vertically inte-
grated electric utilities, compared to a stand-alone
transmission company, had little incentive to open up
the transmission grid to competitive generation sales.

Similarly, structural separation legislation, if adopted,
could require SBC-Ameritech to separate into two
companies if competitors had not reached a specified
level of market share in SBC-Ameritech’s service ter-
ritory. One company would be a regulated common
carrier required to provide telecom providers open
access across its system for the benefit of the competi-
tors” customers. The second company would provide
SBC-Ameritech’s retail services and stand in the same
position as its competitors. It, too, would be required
to order and receive services from the common carrier.

Oppose long distance entry unless
competition exists in the local market.
The 1996 Telecommunications Act prohibits RBOCs
from providing interstate long distance service unless
those companies can show they have opened up their

* networks to permit competitive entry.- Wisconsin . "

CALLS supports legislation requiring that specified
competitive entry levels must be reached in SBC-
Ameritech’s service territory before the PSC can
advise the Federal Communications Commission that
the company should be permitted to enter the long dis-
tance market. Permitting SBC-Ameritech to prema-
turely enter the long distance market would remove
one of the few incentives SBC-Ameritech has to open
up its network to competitors.

Infrastructure Investment Per Access Line Since SBC-Ameritech
Election of Price Cap Regulation

Year 1995 1996 1997 1998 1999 2000
*Non-Ameritech RBOCs $135 $146 5146 $146 $161 $160
*SBC/Ameritech Wi $82 $102 $94 $108 $107 $147
*SBC/Ameritech W Access Lines {In Millions 1.9 1.8 2 2.1 2.2 2.3

**Infrastructure Gap {in Millions} $100.7 $83.6 $104.0 $79.8 $118.8 $29.9

in total, the infrastructure gap in Wisconsin has totaled over a half billion: dolars since the election by SBC/Ameritech of price cap regulation.
During this same period, the return on equity for SBC/Ameritech in Wisconsin has ranged from 36 to 53%.

*Source: FCC ARMIS and PSCW

“*The following method was used to compute the total infrastructure gap for the years 1985-2000: SBC/Ameritech-Wisconsin investment per
access Hne was subtracted from the non-Ameritach RBOC average investment per access Hine. The resulting number, which constitutes the

investment gap per access line, was then multiplied by the total number of access lines held by SBC/Ameritech-Wisconsin for each of the years

shown in the chart. The result equals the total infrastructure gap for that year.




Establishing enforceable wholesale
service standards.

SBC Communications—the San Antonio-based com-
pany that owns SBC-Ameritech ~- has a long track
record of simply paying fines rather than opening up
its system to competitors. ‘History suggests that the
fines must be substantial—and combined with other
measures—to make a difference. The Illinois legisla-
ture recently strengthened its own commission’s
authority in this regard, and the Wisconsin legislature
should follow suit. The Wisconsin legislation should
permit competitors who have been harmed to receive
a portion of the forfeitures as well as damages and
reasonable attorney fees.

Adopt fresh-look legislation.

A fresh-look opportunity would enable customers to
terminate long-term contracts entered into with SBC-
Ameritech to take advantage of competitive options
without paying high termination charges that lock
customers into higher rates than they could receive

from alternative providers. A fresh-look opportunity
will permit telecom competitors to have a fair shot at
these customers.

CONCLUSION

The states of Michigan and Illinois have recently
adopted sweeping telecommunications reforms to
improve service quality and lower rates through
mcreased competition. As a result, these states are
attracting new capital investment by competitive
carriers and customers are gaining choices in the
telecom market place.

Wisconsin has a choice. It can stand on the way-
side and permit the dominant, entrenched monopo-
lies like SBC-Ameritech to control the telecom
market, or it can follow the lead of its neighbor

states and make changes that will ensure price dis-

cipline, improve service, advance competition,
attract capital investment and promote economic
development. We believe Wisconsin will make the
right choice.

The federal Telecommunications Act of
1996 requires RBOCs such as SBC-
Ameritech to open up their local networks on
a nondiscriminatory basis.: Requarmg com-_
petitive local exchange carriers (“CLECs”) to
duplicate those local networks~which in
effect represent many decades of cumulative
investment-would be much too costly.

To reach retail customers across “the
fast mile,” CLECs interconnect their facilities
to the local network and purchase “unbun-
dled network elements” from the RBOC. As
a result, CLECs become captive wholesale
customers of the RBOC.

Unfortunately, RBOCs have a strong

incentive to deny CLECs access fo the net-
work Since the federal act's passage,

on reasonable rates, terms and conditions.

LOCAL PHONE COMPETITION-VISION VERSUS REALITY

Local Telcom Network

RBOCs have fought a prolonged war before the FCC and in the courts to minimize their legal obligation to do so.
RBOCs can also wage repeated rearguard actions by stailing interconnection agreement negotiations, blocking
the cotlocation of CLECs” equipment on the RBOC's premises and refusing to self unbundled network elements

Members of Wisconsin CALLS include:
AARP-Wisconsin M Cilizens’ Utility Board M Fitness and Health Alliance of Wisconsin W Midwest Hardware Association

Funeral Service Alllance of Wisconsin M Wisconsin Alliance of Hearing Professionals

B Wisconsin Apartment Association

Wisconsin Association of Mortgage Brokers W Wisconsin Consumer Packaging Council ll Wisconsin Jewslers Association
Wisconsin Mealth and Hospital Association B Wisconsin Merchants Fedsration Bt ATET B Norfight Telecommunications 8 POWERCOM
The Cornpetitive Carrier Coalition W McLeodUSA M Time Wamer Telecom WM Charter Communications
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Richards Resigns From Taskforce

That Bars Consumer Advocates
Geronp heavily weighled with business interests

MILWAUKEE — Rep. Jon Richards (D-Milwaukee) today announced he is resigning from a
Telecommunication Taskforce after Assembly Speaker Scott fensen (R-Waukesha) denied Richards’®
repeated requests to have consumer advocates named to the group.

“Speaker Jensen does not want consumers to have a voice on this taskforce. But, what’s the
point of a telecommunications taskforce without consumer representation?” Richards said.
“It’s an unbalanced group that mll make unbalanced recommendations. I cannot be a part
of that »

Since being appointed to the Telecommunication Taskforce in May, Richards has made three written
requests for Jensen to appoint consumer advocates. After several months, Jensen responded to
Richards’ requests earlier this week. The taskforce, chaired by Rep. Phil Montgomety (R-Green Bay),
ts charged with recommending changes to Wisconsin’s telecommunications laws in light of tecent
changes m federal telecommunications laws and changes in the telecommunications marketplace.

Telecommunications is the No. 1 consumer complaint in Wisconsin and the number of complaints
has risen dramatically over the past several years. The Department of Agriculture, Trade and
Consumer Protection (DATCP) recerved 61 percent more telecormmunications complaints in 2000
than in 1997. In 2000, DATCP received 2,174 consumer complaints about telecommunications.

The Bureau of Trade and Consumer Protection, part of DATCP, reports that it won $4 million for
telephone customers who complained about rate increases without notice, billing disputes and other
problems.

“Telecommunications is by far the No. 1 complaint Wisconsin consumers have,” Richards
said. “We need stronger protection more than ever, before more people pay out of pocket for
services they never wanted. Consumers need to be at the table as we look to change our

telecommunications laws.”
T
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Legislator criticizes telephone task
force

By LEE BERGQUIST
f the Journal Sentinel staff

Business & Money Last Updated: Sept. 6, 2001

Business News

Investments A Milwaukee legislator resigned Thursday from a task force
Technolo reviewing Wisconsin telephone laws because he said he was
Personal Finance unable to persuade Assembly Speaker Scott Jensen to include
WorkPlace/Careers  COnsumer advocates on the panel.

AP Busi
S «-"~ Rep.Jon Richards (D-Milwaukee) said Jensen rebuffed
*numerous requests. to add the Citizens” Utility Board or other
consumer groups to the task force.

The panel is expected to make recommendations that would
refine 1994 legislation that relaxed regulation of local
telephone companies.

Neglecting consumer groups "is a sad and lost opportunity for
Wisconsin," Richards said.

The task force includes more than a dozen
telecommunications companies, and business groups that
include the Wisconsin Grocers Association Inc. and the
Wisconsin Realtors Association,

http://www jsonline.com/bym/news/sep(1/phone07090601a.asp
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But Richards said the task force needs more than phone
companies and business groups. He said that
telecommunications is the No. 1 consumer complaint in
Wisconsin. All told, the state Division of Consumer
Protection received 2,174 complaints from consumers on

+ telecommunications matters last year, Richards said.

; Jensen (R-Town of Brookfield) did not return two calls to his

office and a call to his home on Thursday.

But Phil Montgomery (R-Green Bay), the chairman of the task
force, sharply disagreed that the panel lacks consumer
representatives. He said some of the companies, including
AT&T, are part of a group that is promoting a legislative
agenda that would place more controls on Ameritech, the
largest local telephone company in the state,

Montgomery agreed that groups such as Citizens’ Utility
Board might offer a different point of view, and he said "my
point is that to portray this as *the consumer is not represented
at all’ would be at the other end of the extreme."

Appeared in the Milwaukee Journal Sentinel on Sept, 7, 2001.
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To: Korbitz, Adam

Subject: JS Online Phone company customers call on regulators for help
Adam:
| want to schedule a hearing on 496 so we need to agree on a time. Please give me my options.
Thank you
bob
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Phone company customers call on
regulators for help

‘Natural gas prices also fuel increase in utility
complaints - | |

58

N By LEE BERGQUIST
Business News of the Journal Sentinel staff
Investments
achnolo Last Updated: Sept. 7, 2001
Personal Finance
WorkPlace/Careers  Consumers continue to find reasons to complain to regulators
_ AP Busi i . about Wisconsin utilities.

During the first half of this year, state consumers filed a total

Special Features: * Rent @ car

of 6,197 complaints against utilities. Most of the problems - Get travel info
* Dest Care Web Fare

were tied to telephone companies and high natural gas prices.

Comnlaints are 14% higher than the same time last vear.
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Telecommunications complaints - especially those against
Ameritech - continue to be the biggest reason for why
consumers call the agency, which regulates Wisconsin
utilities.

But another factor was that natural gas complaints rose
sharply in the first half of the year. The number of those
complaints jumped to 765, a 146% increase over the year
before, the PSC reported.

Spend a doflar; eamn
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Midwest Express

MasterCard, Gold

MasterCard or Busine
fy Nowi

The agency said the growing number of complaints against
gas utilities was a "direct result of extremely high natural gas

All told, complaints dipped slightly during the first half of the
year compared with the last six months of 2000.

CLASSIFIED
Jobs
The major reason for the drop: After a woeful year of service %,gf%gg
troubles in 2000, Ameritech generated 44% fewer complaints  Real Estate
during the first half of this year. Complaints against the f:ziigfés
company rose 26% compared with the same time last year. .E%CQMQQ@
Shops
. . . General Classifieds
Complaints about Ameritech have trended upward since 1993.  Obits
Last year those compiamts were dominated by gripes-about SUBMIT ADS
poor service. This year, complaints centered-around billing Print Classified
Print Ernployment

problems. Online Emgployment

Online Automotive
Online Yellow Pages

The report "shows that the Legislature must give new Advertising Rates

enforcement tools to the Public Service Commission to get
SBC-Ameritech to clean up its act,” said Steve Hiniker,
executive director of the Citizens’ Utility Board.

CUB is a member of Wisconsin CALLS, a coalition seeking
more regulatory control over Ameritech.

Ameritech has repeatedly opposed stricter telephone
regulation.

A key player in Wisconsin CALLS is AT&T. The long
distance company has had its share of complaints, which

jumped from 232 in 1997 to 1,380 last year.

In the first half of the year, the company generated 606
complaints, figures show.
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Ameritech spokeswoman Lisa Claybon noted that the PSC has
determined that many complaints are not justified.

During the first half of the year, the PSC concluded that
53.9% were unjustified.

"We do take our customer complaints very seriously, and we
investigate every one that we receive,” she said.

PSC spokeswoman Annemarie Newman said that even though
many complaints are thrown out, "if there is a trend like this,
regardless of whether there is a regulatory issue, there is a
customer service issue.”

Appeared in the Milwaukee Fournal Sentinel on Sept. 8, 2001,
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T Ameritech /8¢ James &, Maurer - e
s Ameritech Corporate Executive Dirertar f:TlteCh. ,t;‘&,ﬁ:.l
316 West Washington Avenut [xtarra] Affairs 3

flonm 701
Maddicrm, Wi BRI

Pluma. GOR. 772 7370 P
Fax GUY 757 24 A & e

September 5, 2001

Ous TE Schiwhe
96 Kessel Court
Madison, W1 53711

Dear Mr. Sc_hu!tz

As Executive Director of Ameritcch Wisconsin, I have been made aware of the concerns that a
group known as CALLS (which [ understand you arc a member of) has raised about
Ameritech’s business operations. The legislative agenda put forward under the GALLS banner
is highly punitive and suggests to me that your organization may have a specific problem with
Ameritech that has not been resolved to your satisfaction. It is my sincere hope that you
would be willing to work with me to resolve such problems as quickly as possible.

Much of the messaging in support of the CALLS apenda focuses on Ameritech's service
challenges during the year 2000, While we acknowledge that the service we provided some
customers did not meet their, or our, expectations we remain very proud of the proactive steps
we have taken to ensure that our service meets or exceeds the levels aur cusnmers oxpect anid

. deserve. o P : o . N _ i

W will invest a record 5350 million in infrastmicrure in Wisconsin during 2001, "This level of
spending, along with our 1999 and 2000 capital spending, brings Ameritech’s otal amount
invested in the Wisconsin communications infrastructure to more than $1 billion ever three
years. I'bat is record investment for Ameritech and for any Wisconsin company.

In an effort to improve our customer service for both wholesale and revail customers we have
added more than 1,100 employees in the last 18 months to our Wisconsin based workforce. At
a time when the sagging economy has forced many companies to kay workers off, we continue
to hire and to train workers ro meer the reeds of our customers. We now have mere than
7,000 workers in Wisconsin alone. That demonstrates our continued commitment to meeting
the state’s communications necds,

The aggressive hiring, training, and investment efforts we have made during the last year and
half are paying dividends. We have returned to traditional service levels and have even
improved upon historical pertormance. Throughout the summer Ameritech Wisconsin has
been able to return almost 98% of customers 1o service within 24 hours, the best results in
more than 5 years. Ameritech has turned the corner and we fecl confident that we have the
people, the resources, and the investment that will allow us to continue providing world class
Service tO our Customers.
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I am profoundly disappointed that the CALLS group has not acknowledged the clforts more
than 7,000 employecs have made in response to the challenges the company faced. Instead,

thix group funded primarily by AT&T, a chief computitor of Ameritech, has moved forward
with a set of legistative proposals designed only to financially harm Amer;uc} . The resulws of
the CALLS agenda would be devasiating for the state of Wisconsin, which would see higher
phone rates, a sharp decline in investment, and serious job losses. T have chosen to believe 1hat
this 15 an outcome your organization does no endorsc,

In spite of your organization's participation 1n the CALLS group, Amertech remunns
interested in idenufying ways to work with and support your group. Unfortunately, it is
difficuls 1o generate & great deal of enthuaasm AMONE e r*rn;ﬂﬂy:‘z-\‘ and man agersin malke
contributions of time and moncy, however great the cause, when the organization receiviny,
that sup;::or'c is wnrkmg 4 FRANCT 50 8 imﬂy m au:lﬂ: t W:th Azm.rﬂﬁdi bmnsr.ss nterests.

As our cmpiuyu base has grown 50 100 § 135 ti}err undnrstandmg of hov\« 1rnposmm outcomes
in the legislative process are 1o the inverests of both our customers and employees. This reality
has produced a much more active and pni;mafty ungag;d workloree w:fimg 1o mobilize 1o
protect the company's interests and to send a clear message ro entities that seek to cause
mischief or harm Ameritech through the legislative process. Organizations, such as CALLS
and its members, that seek 10 harm Ameritech or its customers and employees without
provocation should understand th1£ in response we will speak not with one voice but with
7,000,

Itis my hope that you would be W§§§ing Lo engage ina di:ﬁng with me w ickmifv the concerns

your organization has with Amerirech. T'd like to work roward resolving them to your

~satisfacrionand. tiu,reby remove any re'z,son timt your orgamzatlon rmght %mve for commumg
“its association withthe CALLS g group, Lo o B : :

Your association represents many businesses, large and small, that face difficult challenges and
uncertain coonomic times, It is difficult for me to believe that those members would support
an amti-businesy and antijob agenda of the type being advanced by the CALLS group. Thu is

i}y I altl COHf{dERt ti’]ai WE 3T Wﬁrk {Ug(.t}u.r 23] addrﬁ‘\‘! our mutua] L()Tﬂ.flrﬂ‘s aﬂﬁt e E\’.‘\ i
look forward to meeting with you. Please feel free 1o contact me directly with any questions
or concerns that you mught have.

Sincerely,

o, N}wﬂ_/\

ames G, Maurer




Z __Mé‘,)_' -
: Stolzenberg,
Sent; Friday, September 28, 2001 10:27 AM
To: Korbitz, Adam

Ce: Schmidt, Dan; Offerdahl, Mary
Subject: Telecommunications materials

Adam,

Here are electronic versions of my overview of Act 496 (IM 94-27), my summary of post
Act 496 telecommunications laws and Rep. Montgomery’s staff’s list of issues before his
Telecommunications Task Force. 1 also have all of these materials in printed format if
you'd prefer a paper medium.

Following our conversation this morning, I checked my notes from this week’s WPUI
seminar (rather than rely on my memory) and identified issues raised yesterday that are
not on the Task Force’s issue list or included within the Task Force’s issues. I also
excluded general topics or concerns, such as "create a level playing field" or "recognize
in policies different types, sizes and demographics” of providers, as well as requests to
negate another person’s issue, such as don't authorize additional PSC enforcement
powers. Also, I'll be checking the WPUI web page next week to see what other issues
Susan Stratton recorded that I missed. With these caveats, additional issues raised at the
WPUT seminar include:

1. Stréngthen and expand the definition of "universal service” and the Universal
Service Fund (USF). Create a definition of "broadband services," if these services
are mandated as part of universal service.

2. Make better use of USF d'éilé."rs; expand education on the availability of USF
funds.

Establish a USF line item charge on customers’ bills.
Increase the availability of broadband services to residential customers.

Establish financial reporting parity among all telecommunications providers.

AN

Provide additional enforcement tools to the PSC, including putting more revenue
at play in variables in the price cap formula, authorizing the PSC to impose
forfeitures directly, and authorizing the PSC to order structural separation if
specified levels of competition are not met.

7. Rebalance rates, especially for local services, on a cost basis.

Require the full disclosure of the prices of telecommunications services upfront.

John
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October 11, 2001

To: Chairs: Sen. Jauch and Rep, Pettis, Joint Committee on Information Policy and Technology
From: Louise G. Trubek, Senior Attorney, Center for Public Representation, Inc:;iéf*?

Re: Hearing on Act 1993 496 relating to telecommunications deregulation

We were pleased that the Joint Committee is revisiting the 1993 telecommunications act. Since
the act was passed significant changed have occurred in the market and consumer purchases and
attitudes. A review by the Committee is entively appropriate,

The Center for Public Representation was active in the conceptualization and enactment of the

initial act. In addition, we served on the Universal Service Fund (USF) Council from the

implementation of the act until December 2000. In that capacity we were active in the design and

monitoring of the universal service fund. In the summer, 2001 we issued a report on the nonprofit
~grant program that contains important information about the USF. We have enclosed a copy for
yourreview. ' ' S

The mandate of the USF is to correct for difficulties that were likely to arise with the radical
conceptualization of a new telecommunications system. Decisions on programs to funded by the
USF were made by the Public Service Commission with the advice of the council which is a mix
of providers and consumers. The programs have been carefully created and administrated and are
useful and appropriate. We would like to particularly note the impressive equipment for the
disabled program (TEPP) and the nonprofit and telemedicine programs.

The telecommunications market continues to change and different constituencies are affected. As
these changes occur the USF had adapted, creating new programs and cutting back others.

As the Committee reviews the Act, we hope that you will maintain and expand this important
fund.
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INTRODUCTION

My name is James Butman. I am the President of TDS Telecom Inc.'s

("T'DS Telecom”) Competitive Local Exchange Carrier (“CLEC”) Operations. 1

have over 20 years of experience in the telecommunications industry, including
experience with incumbent local exchange, long distance, and competitive local
exchange services. I have held numerous positions in finance, regulatory policy,
‘marketing, and operations. | |

My résponsiﬁiiii'ies_:as Preéideﬁt .of Tif)S ’i‘elecom‘s CLEC Operations

include thé overall develdpinent, strategy, and leadership for TDS Metrocom, Inc.

("TDS Metrocom") and USLINK, our two CLEC companies. I have ultimate profit
and loss responsibility and I am held accountable by Senior Management at TDS

Telecom and our investors for all CLEC investments and commitments. In this

responsibilities, | have day-to-day operations respaﬁsibi}ities.
TDS Metrocom is a2 Wisconsin faciiitie_s_ubased.oompetitive local exchange
carrier, authorized to provide telecommunications services, including local access
services, basic access lines, analog, and digital trunks for PBX and other switching

equipment as well as dedicated access and private line services. In addition to

these services, we provide enhanced products and services including custom and
advanced calling features, voice mail, calling cards, and long distance and high
speed Internet services using DSL technology. We operate in Wisconsin, IHinois,

and Michigan.

* capacity, T also am the President of TDS Metrocom where; in addition to.my other -



While TDS Metrocom provides service over our own facilities, we also
provide a significant amount of our services to customers through the purchase of
unbundled copper loops from Ameritech Wisconsin. Unbundled copper loops are
physical copper network connections running from the customer’s premise to TDS
METROCOM’s network point of interconnect with Ameritech. Simply put, this is
part of the network we lease from Ameritech that enables us to connect customers
to our nc_zt_wc_)rk. In Wis;:onsin.aione we provide service to over 115,000 customer
| access iihés-»-~about 45,()00 .ef théSe are céﬁsum_ers. O&}ér'%% of these 115,000
lines are se:rv'ic.éd over these ﬁabundied copper 10.op.s of Ameritech.

My testimony will discuss certain barriers to competition that exist in
Wisconsin, which, until adequately addressed, will prevent the realization of a
truly competitive telecommunications market in the state. I will explain how
B Amemechcan crect :.bagrr_i.er's:_-'t_fc:)__' m'ékéﬁ'_éqmpctitive;fémrjf.ﬁna}:_t}fac;ﬁyg-_fr'_q_x_n _:_én -
investrﬂent standpoint by, for example, seeking to charge exorbitant unbﬁndied
loop rates. I also will discuss Ameritech’s special construction charges as another
significant price barrier to entry in the Wisconsin telecommunications market.
Finally, I will discuss why the enforcement authority of the Wisconsin
Commission and the enforcement rights of competitors must be enhanced to

remove the barriers to competition erected by Ameritech.



I. AMERITECH‘S ?RICING BARRIERS TO COMPETITION WILL
DETER INVESTMENT IN THE WISCONSIN
TELECQM\’IUNICAT_ION S MAR}(E’I_‘ R

TDS M.ét'rocc'm uses a".cé:f'nprehéﬁs.i_v{ﬁ'pl.anning process, which incorporates
detailed financial and business analyses, to support operations in existing markets
as well as to justify r:xp_ansién into new markets. Before we decide to enter any
new market, we ﬁndértaké a detéiied':reviaw of demographic, competitive, and
state reguiatory pohcy chmate mformatwn We perform a ratmg and pnontzzation
proéess based upon crlterza crttlcal to .01.131' longuterm success Seiected ma:rkets
then ﬁndergo a ngorous busmess case dévébprﬁent process in whlc:h detaﬂed
sales, revenue, expense, and capital outlays are forecasted. In addition, a
discounted cash flow analysis is performed to determine capital mvestment

rcquirements cash flow projections, and return projections.

If we decxde to recommend a markei expansmn TDS Metmcom under‘{akesl e

an approval process with our Senior Management where all our research ﬁndmgs
and. detailfzd iﬁﬁsingss céésé_s are -SCmﬁﬁizeﬂ beféte any new funding is ;__ipp_mvgd.
Inciil&ed n tfms scnitiny isa c'ez.npaﬁ'szdﬁ of past business cases compared to actual
results to date to show that TDS Metrocom has been able to meet projections and
commitments. Consequently, our judgments and credibility are always on the line.
The entire review process usually spans numerous months and culminates in a
“g0” or “no go” decision.

Given the rigor and discipline of this process, and the competing funding

alternatives, it is difficult to gain investor approval. The simple fact is that



investors have many options for the commitment of their money. Available
capital is allocated to the projects or businesses that produce success and have the
most attractive business potential. It comes down to an assessment of risks given
the potential future gains. This assessment and modeling process is important in
monitoring the overall health and future prospects of the business, and the
establishment of priorities among geographic markets, customer segments, and
product segments.

: As .'p.al_'t.lof thi$ a_s_s.*cf:.s'smént iﬁi‘éces_s TDS Metrocom examines, for example,
the 'cé'st. .o.f unbunciled néiwé'rk elements (”UNES”) and uses them as cost inputs
into our financial models. TDS Metrocom has found no good alternatives to
unbundled network elements to provision services to our customers.

Approximately 93% of our customer access lines are provisioned by unbundled

. copper facilities of SBC/Ameritech. Our payments to SBC/Ameritech for the

costs of unbundled network elements represent over 30% of our operating costs
taday, This amount is very high when you consider that we are in the start-up
ph&sé' of .6ur business and a high percentage of costs in start-ups go to advertising,
marketing, sales, and network establishment. As our business matures and as our
customer base increases, the cost of unbundled network elements will increase
significantly as a percentage of our operating costs.

As we run sensitivity analyses on our business models, we find that it takes
very little increase in the unbundled loop rates to deter investor funding support

given the risks associated with this business. In Wisconsin, Ameritech has



proposed unbundied loop rates that are higher than Ameritech rates approved in
other states by 367% to 1227%. If such high rates were approved in Wisconsin, 1
would be forced to recommend that TDS Metrocom exit the CLEC business in
Wisconsin. Consequently, it is imperative that local loop rates be kept at
reasonable levels. In fact, any increase in these rates will be met with significant
and adverse reaction by investors. Their expectation is that the rates should go
down baséd upon what rcgulat@rs have decided in surrounciing Ameritech states
| 'sﬁch as illmms Mlchzgan Ghm and indlana Also gzven the past cemmﬁﬁlcatzon
pohcy.m this country«--name]y in the transﬂmn to 10ng distance co?npetition——-
their view is that these rates should be discounted given the inferior service that
competitors receive from Ameritech. Attached as Exhibit A s a schedule of
Ameritech's UNE rates in the Ameritech region and the insupportable level of
 Ameritesh's proposed rates for Wisconsin. Most retal customers do nothave
monthly local service telephone bills as high as the rates Ameritech is seeking.
'TDS Metrocom has over lﬁﬁ,ﬁﬁﬂlines sold and provisioned via unbundled
network elements and any price increase will be met with investor reaction,
especially given the uncertainty facing the CLEC industry on important revenue
streams such as reciprocal compensation and access charges. The CLEC industry
has been harmed in the regulatory and legislative arena to the point where there is
little or no investment funding available for expansion and development, and we

even have witnessed CLEC bankruptcies and forced business sales.



Let me illustrate specifically how the unbundled loop rate impacts our
decision to enter a market and the impact on the residential and small business
segment in particular. Because we select smaller markets for our CLEC
operations, we believe it is essential to serve both business and residential
customers to meet our financial model requirements. TDS Metrocom believes the
only way to obtain enough access line market share is to serve both segments. Our

‘business ienodel has not allcwed us tt) expand to Junsdzctlons where un’bundied
loop rates afe high | Thzs 1s Why We could not make our model work in states hke
Iowa .and Tennessee and Why we now are strugghng at USLINK n anesota
given recent regulatory developments.

Our decision to enter the states of Illinois and Michigan were influenced by

the cost of unbundled network elements in those jurisdictions. The level of

that there has been progresszve movement toward rate rationalization that is
essentza} to cempemtmn especmlly for the small business and residential segments
of the mar_ket.

The adverse effects of high loop rates could range from halting residential
marketing efforts to refocusing overall investment in other states and other
businesses in TDS Metrocom's business portfolio. The most drastic determination
would be to exit the CLEC business in the state of Wisconsin.

If Ameritech’s loop rates are priced at appropriate levels, the incentive

would exist for TDS Metrocom and other providers to invest capital in this



business and develop a truly robust competitive telecommunications environment
in Wisconsin. This result is especially important for the survival of competitive
local telecommunications services for the residential and small businesses of
Wisconsin. Consequently, measures must be taken to ensure that Ameritech is not
permitted to erect and expand price barriers, such as unreasonable unbundled loop

rates, in order to thwart competition.

1L AMERITECH’S ONEROUS SPECIAL CONST{‘RUCTI{)N
CHARGES o

O'&_f_er ﬂ;e past .thr;é_,e ye'_ars Afneﬁtech has charged CLECs ordering
unbundled network elements nét only charges approved by state commissions, but
also additional “special construction” charges. Ameritech’s special construction
charges are assessed when Ameritech claims it must modify or supplement its

_ _ex;stmg network to prov1smn unbundled facihtles

Aﬁqentech’ 1mp§§1t10n .of specaal | enstrucmm cha.r.g;s. e;az.lble.s Aﬁléf{tecﬁ
to &gmﬁefmt}y 1mpede the entry of its competitors into the 3ocal
telecommumcaﬁons marketplace. Amentech 1mposes substantlai spectal
construction charges — charges not approved or even reviewed by the Commission
—upon CLECs trying to win local customers away from Ameritech. In simplest
terms, Ameritech’s policy of imposing special construction charges allows
Ameritech to protect its incumbent customer base and to raise the costs of its rivals

by double recovering its legitimate UNE costs.



Special construction charges in many cases have amounted to, and continue
to amount to, tens of thousands of dollars that a CLEC must pay before being
provided access to an unbundled loop to serve a single customer. If the requesting
carrier refuses to pay Ameritech’s special construction charges, or early in the
process also fails to agree to waive the carrier’s rights to dispute the construction
charges, Ameritech will not fill the order and the requesting carrier cannot serve
the customer whom the facility was intended to serve.

The as.,séss:ﬁient. of Specia_i §0n$ifu§tion char_gés creates a very difficult
situation for TDS Met-récorn and our customers. T‘Iypicaliy, we commumnicate a
due date for service to our customers as early as possible. If special construction
charges are assessed, we have been faced in the past with the dilemma of refusing
the charges and losing the customer, or keeping the customer and being subject to
: umeasenablecharges Asa practlcalmat‘cerueaz‘e f{)_fce;d._t'é'}_iﬁf_}icate_ acceptance
of the charges regardless of their amount. Even if the charges are outrageous, it is
unacceptable for our business practice to go back to the customer and inform them
that we will not be providing service as promised due to excessive special
construction charges. As a new CLEC in our markets, we constantly strive to
create trust and credibility with our customers. TDS Metrocom has no choice but
to follow through on our commitments despite these circumstances.

Moreover, in nearly every circumstance, the activities for which Ameritech
is attempting to assess special construction charges already are built into the

unbundled loop cost. Further, in nearly every circumstance where Ameritech



attempts to charge CLECs special construction charges, Ameritech does not assess
tens of thousands of dollars in similar charges on its retail customers when they
order service. Both of these circumstances (i.e., double recovery and
discriminatory treatment) serve as major economic and operational obstacles to
CLECs attempting to compete with Ameritech in the market for local exchange
services.

Consqqyently, legislation prohibiting Ameritech from imposing special
con_struction chargéé én télecommunications providers is necessary.

1. ENHANCEMENT OF COMMISSION ENFORCEMENT
AUTHORITY AND COMPETITOR ENFORCEMENT RIGHTS

Under current state law, the Commission lacks adequate enforcement

authority and CLECs lack adequate enforcement rights to force Ameritech to

- comply Wath ﬁs contractua} Qbhgatwns and exzstmg teiecommumcatzons Iaws and _

| remedy those v101at10ns Amerltech has a hlstory of unfalr and anticompetztlve
refusal to honor its agreements. Ameritech also has a highly litigious approach to
regulatory issues, and engages in undue litigation and delay tactics. Moreover,
because of its monopoly position, Ameritech has little real incentive to comply
with Commission directives, such as implementing OSS systems improvements
like the "Hot Cut" process. Consequently, CLECs currently are required to engage
in protracted and expensive regulatory and legal proceedings, for example, under

§ 196.199, Stats., to force Ameritech to comply with its contractual and legal

obligations. TDS Metrocom was the first and only company to use the dispute



resolution process under § 196.199 and we experienced numerous shortcomings
with the law.

Moreover, because Wisconsin case law has held that the Commission does
not have authority to directly levy forfeitures and penalties for the violation of
telecommunications laws, CLECs often are left without any remedy, or an
inadequate remedy, even after engaging in protracted and expensive litigation.

_ Amgritech,_ __in_ tum, is able to a_void, or delay, ;)e_r-forming its obligations and duties
w&héﬁ_t any 're_zz.ﬂ" c.:onsaquencr:_:s.. B

A'cc'é).rdiﬁg:}.y, legislétion is necessary to enhance the Commission’s
enforcement authority and enhance competitor’s enforcement rights. Specifically,
fegislation should be enacted, which enhances the Commission’s enforcement
powers ;nciudmg (a) grantmg the Commission explicit authority to take
. admlmstratlve actmn and mstftute ali necessary proceedmgs for the enf{)rcement -
of existing telecommunications laws; (b) authorizing the Commission to levy
forfeitures or penalties directly for viclation of existing laws; (c) authorizing the
Commission to award forfeitures, penaitiés or damages to telecommunications
providers harmed by violations of telecommunications laws; and, (d) authorizing
the Commission to award attorney’s fees.

Similarly, legislation should be enacted which authorizes
telecommunications providers (a) to bring complaint proceedings before the
Commission and before a court; (b) to seek an award for actual damages for harms

suffered; and, (c) to seek attorney’s fees.

10



If faced with certain and substantial consequences for its violations of the

law and failure to comply with its contractual obligations, Ameritech may be

deterred from engaging in anticompetitive behavior.

CONCLUSION

I thank you for the opportunity to provide this testimony.

11




Exhibit A

COMPAR&SO!\! OF BASIC BUSINESSI RESHBENCE UNBGNDLED LOOPS
2-Wre inte:face Loop Bas;c R

Merttech State j Current!y a Amerltech W! g %fD_iffere:nce -
- (Rata Group) Appm\fed Proposai _(Wi/other) | Source |
R e % ] notod
RateGroup3 [ 51140 | $4557 | _403.25% | motet
INDIANA . | |
‘Rate Group 1~ %803 | o 83478 | 39577% | note2
Rate Groupz 8845 o $36300 0 | 44540% “note 2
‘Rate Group 3. $8.99 . | $45( | . 511.35% .| note2

Rate-GroupB S
OHIO .
RateGroup1 | $593 | 83178 |  53592% | rote
Rate Groupz oo 8797 | 83630 | 45546% . | noted
Rate Group3 ~ | %952 | $4597 | 48288% | noted

note 1: ILL. C.C. No. 20, Part 19, Section 2, 2nd Revised Sheet, No. 7

note 2: Ameritech IN Compliance Filing, Cause No. 40611UNE Tariff Rate Summary Sept. 15, 2000.
note 3: MF. S.C. No. 20R, Part 19, Section 2, Tth Revised Bheet, No. 7

note 4: P.U.C.O No. 20, Part 19, Section 2, Criginal Sheet, No. 38




