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CLEARINGHOUSE RULE 01-069

AN ORDER to repeai P §6 032 (4} :—md 16.03 (2) and subchapter 1T of chapter P116; to renumber
PI 16.03 (1) and (4); to renumber and amend PI 16.03 (5): to amend chapter PI 16 (title) and PI 16.02
(1), (2) and (3), 16.03 (3), subchapter 11 (title) of chapter PI 16, 16.04 (1), (2) (a) and (b) and (3),
16.05 (title), (1) (intro.) and (c), (2) and (3) (intro.) and (d)-and 16.06 (1), (2) and'(3); and to create
PI 16.03 (1) and (4) and 16.05 (4) and (5) reIatmg to tcs‘img of pupds thh hmiteden glish
proficiencies and disabilities. o
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This ruie has been rcvwwed by the Ruies Ciearmghouse Based on that revww comments are
reported as ‘noted below:

1. STATUTQRY AUTHORITY {s. 227.15 (2) (a)]

- Cothment Attached ves [ ] © wno A1

2. FORM, STYLE AND PLACEMENT IN ADMINISTRA’I’IVE CODE [s. 227.15 (2) (c)]

CommentAttached | YES t/ _ NO -

3. -CONFLICT WITH GR BUPLICATiON_ OF EXISTH\?G RULES [s 22’? 15 (2} (d)}

"'C{)mment Attac’hed o YES 3 NO -1 o

4. ADEQUACY OF REFERENCES TO RBLATED STATUTES RULES ANE FORMS
[s.227.15 () )] '

Comment Attached ves [] No [-]

Comment Attached YES ::EI - NO o

6. _POTE%@TIAL CONFLICTS WITH, AND COMPARABILI’I‘Y T() RELATED FﬁDERAL
REGULATIONS {s 227 15 (2) (g)} ' '

-.CQmment Aitached £ | YES o . NO. IZ

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS {s 22715 (Zyhy}

Comment Attached YES NO {p~

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAINLANGUAGE s 2715 @ O]
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CLEARINGHOUSE RULE 01--069

Cemments

[NOTE: Al citations to “Manual” in the comments below are to the.'
 Administrative Rules Procedures’ Manual, prepared by the Revisor of

‘Statutes Bureau and the Leg:siatwe Councx} Staff, dated September o
' 1998] '

' 2 F. arni _ Si" le and Plaéement'in' A'éim'in'is"t}*d:tfve_ deé

- The matcrza} in: SEC”I‘IONS 5_ _t_o 9 should be reordered 1;1 the f{)Ilowmg manner SEC 6
SEC. 8 SEC. 5, SEC: 9and SEC. 7. S : _

5. _Clariiv. Grammar, Punctuation and Use of Plain Language

a The referencc ins. Pl 16 02 (3) to “thc test” is amblguaus if it is mtendcd 10 refer to
the test given under s. 118.30, Stats., it should be changed to include that information.

b. Ins. PI 16.05 (1) (intro.), the requirement wouid be ciearer if it referred dlrectly to
“testing” a Iimited«Enghsh proflclent student rather than “mciudmg” a limited- Enghsh proflcwnt
'studcnt inatest.

c. Ins. PI16.05 (2), the agency might consider referring to “any tested subject area”
instead of “each tested subject area” in order .to- allow . alternative assessments to be. used
selectively, as appropriate. Also, in this section, a comma after “used” in the last sentence would
clarify its meaning.
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REPORT TO
. LEGISLATIVE COUNCIL RULES CLEARINGHOUSE . . . .
TESTING OF PUPILS WITH LIMITED-ENGLISH PROFICIENCIES AND DISABILITIES
Pl 16, Wisconsin Administrative Code

Wisconsin Statutory Authority - s3,7118.30 (23(b)d. and2.; aj'n_d_ 2271142 {a), Stats.

Federal Statutory Authority = 204.8.C: 6311+

Court Decisions Directly Relevant - None

Analvsis of ﬂi'e%R‘ui_e - Rgle _Effect - Reason for the Rule

Under s. 118.30, Stats.. the state superintendent must adopt or approve examinations designed to measure pupil
attainment of knowledge and concepts in the 4th, 8th_ and 10t grades. . Currently, the rules establish criteria and

~ procedures to-determine whether a pupil with limited-English proficiency (LEP) or a pupil having an exceptional

. educational need or EEN (now referred to as child with a disability) may be exempt from taking a test under 5. 118.30,

The proposed rulfes:- _ o _

« Repeal the criteriaand procedures relating 1o testing chiiﬁ;gn_witb disabilities.. In 1998, ih_t_i"iegisiature made
sweeping changes to the statutes regarding special education for children with disabilities. . The legistature also
repealed most state rules regarding special education contained in Chapter PI 11, Wisconsin Administrative Code.
The reduction in state rules was intended to eliminate conflicts between the rules and the new state statute and federal
law. In addition, in an effort to reduce regulatory complexity and potential incongruence between state rule and
federal law, the department eliminated rules in areas adequately addressed by state statute or federal law. Because the

provisions in the current rule under chapter P1 16 conflict with provisions in state statute and federal law, ‘the

proposed rule _:re:peais_::tl}g subchapter relating to testing children with disabilities. New rule language in this area Is not
bilities are already comprehensively -

" necessary becase testing and assessment issues relating 10 children with di
addressed in state and federal special education statutes and regulations. "

e Ensure that all LEP pupils participate in the Wisconsin Knowledge and Concept Examinations (W KCE} unless it is
determined; on a case by case basis, that stich tests would not be a valid and reliable indicator of ‘the pupil's academic
knowledge and skills. The statutes gr;qizzim'the' state superintendent to set criteria, by rule, regarding the iesti;ng_'qf
LEP pupils.- The current rufes conflict with federal regulations under the Improving America's Schools Act because
the rules automatically exempt LEP pupils ‘attower English proficiency levels from taking any of the Wisconsin
Knowledge and Concept Examinations (WKCE): co

e  Clarify that exempting 2 pupil from taking the WKCE may not be used as the sole criterion in determining grade
promotion, eligibility for courses or programs, eligibility for graduation or eligibility for pestséx_;ﬂndary education
opportunities. Current rules seem to require school districts to promote or graduate an LEP pupil if the pupil is
exempt from taking a standardized:test. e :

o Change the term "limited-English 'speaking™ to "limited:English pmﬁcié:ﬁt-” ‘to be-consistent with statitory
terminology unders. 115,955 (7), Stats. " . S S SE R

e Clarify that the criteria under this chapter also applies to the 4t grade test administered under s. 118.30, Stats. At the
time the rules were originally developed, only the 8th and 10t grade tests were being administered under s. 118.30,

Stats. Since that time. the 4th grade test was added to the WKCE administered under s. 118.30, Stats., and the rules
shouid be changed accordingly.




Agency Procedure for Promulgation

Notice to Legisiative Council pursuam tors. 22715 Stats and proceecimv under the ten day notice/hearing process
pursuant to ss. 227.16 10 227.18, Stats:” . S R L

Descrnpi:on of any Fom;s (attach cepaes if avai abie) Nene

: Name and ’Te ephmze Number of Aaencv’ L;azsan( s)

Barhara thters Director Eqm‘tv Mlssmn, 267 ’?276 . ' ;
Lori L. Slauson, Administrative Rules Coordinator, Pﬂl;cy and Budvet, 26?—%??
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PROPOSED ORDER OF THE - :
STATE SUPERINTENDENT OF PUBLIC INSTRUCTION. ..

AMENDING RULES

The state superintendent of public instruction hereby proposes to repeal P116.02 (4), P1 16.03 (2), and P1 16
Subch. T to renumber PI 16.03 (1) and P1 16.03 (4); to renumber and amend P1.16.03 (5), to amend P1 16 (title), P1 16.02
(1). (2), and (3), P1 16.03 (3), P1 16 Subch. 11 (title), P 16.04 (1), (2) (a) and (b), and (3), P1 16.05 (titley, {1} (intro.), and
(¢), (2), (3) (intro.) and (d), and PI 16.06 (1), (2) and (3); and to create PI 16.03:(1) and (4) and-P1 16.05 {4) and.(5),
relating to testing of pupils with limited-English proficiencies and disabilities. v o il

ANALYSIS BY THE DEPARTMENT OF PUBLIC INSTRUCTION

Statutory authority: ss. 118.30 (2) (b} 1. and 2. and 227.11 {2} (a), Stats.
Statute interpreted: ss. 115.77 (Im){bg), 118.30, Stats. - =

Under s. 118.30, Stats., the state superintendent must adopt or approve examinations designed to measure pupil attainment
of knowledge and concepts in the 4th, 8th_ and 10th grades. Currently, the rules establish criteria and procedures to
determine whether a pupil with limited-English proficiency (LEP} or 2 pupil having an exceptional educational need or
EEN (now referred to as child with a disability) may be exempt from taking a test under s. 118.30, Stats.

The proposed rules:

e Repeal the criteria and procedures relating to testing children with disabilities. In 1998, the legislature made sweeping
changes to the statutes regarding special education for children with disabilities. The legislature also repealed most
state rules regarding special gducation contained in Chapter PI 11, Wisconsin Administrative Code. The reduction in

state rules was intended 1o eliminate conflicts between the Tules and the new state statute and federal law. In addition,
in an effort to reduce regulatory complexity and potential incongruence between state rule and federal law, the
department eliminated rules in areas adequately addressed by state statute or federal law. Because the provisions in
the current rule under chapter PI 16 conflict with provisions in state statute and federal law, the proposed rule repeals
the subchapter relating to testing children with disabilities. New rule language in this-area is not necessary because
testing and assessment issues relating to children with disabilities are already comprehensively addressed in state and
federal special education statutes and regulations. - -

» Ensure that all LEP pupils participate in the Wisconsin Knowledge and Concept Examinations {(WKCE} unless it is
determined, on a case by case basis, that such tests would not be a valid and reliable indicator of the pupil's academic
knowledge and skilis. The statutes require the state superintendent to set criteria, by rule, regarding the testing of LEP
pupils. The current rules conflict with federal regulations under the Improving America's Schools Act because the
rules automatically exempt LEP pupils at lower English proficiency levels from taking any of the Wisconsin
Knowledge and Concept Examinations (WKCE).

e Clarify that exempting a pupil from taking the WKCE may not be used as the sole criterion in determining grade
promotion, eligibility for courses or programs, eligibility for graduation or eligibility for postsecondary education
opportunities, Current rules seem to require school districts to promote or graduate an LEP pupil if the pupil 1s exempt
from taking a standardized test.

s Change the term "limited-English speaking” to “limited-English proficient” to be consisient with statutory terminology
under s. 115.955 (7), Stats.
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“Clarifythat the criteria under this-chapter also applies to'the 4th grade test administered under s. 118.30, Stats. At the
.. time the rules were originally developed, only the gth and 10th grade tests were being administered under s. 118.30,
Stats. Since that time, the 4th grade test was added to the WKCE administered under 5. 118.30, Stats., and the rules

should be changed accordmgiy

SEIE-TIGN 1. P1 16'(title) is amended to read:
CHAPTER P11 16
~ TESTING OF LIMITED-ENGLISH SBEAKING PROFICIENT PUPILS OR

CIN-THE 4TH; sTH AND 10TH GRADES -

SECTION 2. Subchapter I (title) is repealed.
“SECTION 3. P116.02 (1),2), and (3) dré arended to read:"

PI16.02 (1) 'This*chép"tér establishies requirements for all school districts whose pupil population includes-one or

more limited-English proficient pupils with
(2) This chapter establishes criteria and procedures to be used by a school board in detérmining whether to

- s e . Lo -l 2 - . B sy . P e~ . P . N - e
~ administer ah-examitation a test under 5. 11830, Stats., with-of without accommodations, oran alternate assessment t(@c .
4

pu-pi-l—w—i-&@ﬁmited—fﬁnglish"-- Ciencyv ora pupilento
_ “Stats proficient pupils. RAR L

B \/ e Th;s chapter f:stabhshes requ;rﬁ:ments for schooi dzstr;cts ﬁzat admmastgr thet st or -exempt
= alternite assessment toa-pu—pﬂ-:.n@h—a limited- Enghsh' oficienca-or 4 pupil-uader suboh M ofoh 1

i the,

: "-Q' roficient

SECTION 4. P116.02 (4) is repealed.
O SECTION'S, P116.03 (2)is‘repealed.
SECTION 6. PI'16.03(1)is renumbered PI 16.03 (2). -

\ i\ SECTION 7. Pl 16.03 (5) is amended 16 read:
‘%*}i) U TUPE16.03'(5) "Test” means the examination administered to pupils-enrolled in the 4t 8th and 10th grades -as
 “specified under's. 11830, Stats. : o

U SECTION'S. P116.03 (1) is created to read:

- PIT6:03 (1) "Alternate assessment” means any standards-based alternative to the test under sub. (5).

o=

SECTION 9. P116.03 (3) is amended to'read:
PI 16.03 (3) "Limited-English speaking proficient pupil” means a pupil as defined ins. 115955 (7),'Stats., and

who meets the criteria set forth under s. P1 13.03. : T -
SECTION 16. Subchapter I (title) is repealed.

SECTION 11. P1 16.04 (13, (2)(a) and(b), and (3) are amended to read:
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_PL16.04 (1) Each school board whose pupii p(}pulation includes one or more limited-Engl isbuspeakimz-grof icient

' pupiis shaii adopt a poh{:y refrardmv the‘: testing of hmated Envi;sh-sp@akmg grof icient pupi s The pehcy shaii include all

of the foilowmg
- {2) Procedures to be developed-and used in testing limited- nﬂixsh-speam‘g Qmﬁcwm pupiis under this chapter.
(b) Procedures which will be used for notification of the parent.of the limited-English-speaking proficient pupil, as
specified under s, PI 16.06.

LT

{(c) Any.criteria-in-addition to that specified-under s. Pi 16.05(1),-if approved by the state supermtendent, used to
/"“-m

aking proficient pupils.. . -
(2) (a) Decisions regarding testing will be made and documented, including both academic and English prof“ cmnC}

determine participation in the testing of limited-English-

{b) Test resuh:s Mﬁ g not be used as the soie cntﬁrion in emtmn limited- Enghsb : grof" cien tpuptis

~Afrom:a baimgua!-«b;culturai edueatton-pmvmm orin determining grade promotaen ellgibihty for COUrses or. pron*rams

eligibility for graduation or eligibility.for participation in.postsecondary : educatmﬁ {)pportumtlss -

(3) (2) A school board that exempts a limited-English speaking proficient pupil from taking a test may not.-pegahze

use the exempt;on as the soia crztanon in determining grade promt:}tzon eligibility for courses or

.. programs, eilgabxhty for graduation or ¢ligibility for postsecondary education cp;mrtumnes

(b) A school board that exempts a limited-English speaking grof icient pupil from tai\mt? atest shaii meet ihf:

foilewmo reqmrﬁments TR e

d altemate assessment procedures to derermmf: the achlevement ievei of hmited Enol;sh

1. Develop a-pokicy-as
gpeakmg proficient pupils in the core subjects which-inelude-writing,reading of science, social studles ianﬁuage arts, and

mathematics.

2. Assmt limited-Engl 1sh-speal&ng profi cient pupils in career devebpmem and pgstsecondary educatmn demszons
SECTION 12. PI16.05 (title), (1) (intro.} and (¢}, (2), (3): (mtro ) and (d)are amended toread:
PI 16.05 (title) Testing of limited English-spealking proficient pupils.

u

x Lo (1) (intro.) A school board saasctest shall include a limited-Engl Ish-spea-iang proficient, pupi who-meetsthe

determination has been made, on an individualized basis, that the results of the test, with allowable accammedatxons as

needed, will not be a valid and reliable indicator of the pupil's academic knowledge and skils. A school ‘board that

exempts a limited-English proficient pupil from taking a test shall provide an alternate assessment for that pupil. In

- determining whether to administer a test 1o a .iimited;Engiishfspeaé;i;}g proficient pupil under this subsection, a school

board shall apply and document all of the following criteria:
(¢) Whether a teacher of the limited-English speakiag proficient pupil has attested that the pupil . has sufficient
academic and English proficiency to take the test underthis-chapter with or without the-medifications accommodations

described under sub. (3).
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(2) A schoo board &hall—e—»empt may growde a im;ted&nﬂ:shspeakmq Qrof’ icient pupil mm&mm

e w:{th an a}temate assessment m gac “ﬁ Iested sub;ect area

in addition to a smndardzzed test in each subgf:ct area. If beth the standardtzed test and altemate assessment are: prov:ded

the results of beth the standardszed test and alternate assessment shall be usad cens;stent with the board’s policies L

developed undar 5 38 33 ( I) (f} and (6) Stats in mahng mstructlonai prmmotmn and Gradnat:cm decaszons

for modifying the format and administration of the test, af the pupii needs such accommoda{mns Anv modaf‘ cations made

under this subsection shall maintain the validity of the test and may 1_n-_c_i_ugie, but are not limited to, one or more of'the
following:. e . .. | |
(d) AElow 1mued~Eng3;shnsp%akwg grof cxent pupz s to use dicnonanes and other educatianal alds whde takmcr the
test. - - .
' ' SE{ZTI()N 13. Pl 26 06 (1),'(2) and (3).are amended 10 re:ad
P116.06 {1) (mtm ) Notxfy the parem of a hmztednﬁnwlish-spea‘iﬁn-g Qmﬁmenﬁ: pupii at least 3{} days pnor o the
administration of the test regarding the pupil’s mciusnon m-ef-smmpagn—fmm the test, the aftema’ae assessment or both

under this chapter. The notice shall be provided in English, the parent's na!:we ianﬁuaﬂe or any Giher means to convey the
p P P

fo liawmﬂ mformatlon

(&) The criteria used in determmmv the u 11'3 mcluszon in-orexes the test. in the alternate assessment
p p  tes _ :

cor bc}th

(b) An expianamen of how the rasul’ss ef the test, the attemate aﬁse%mem or both Wili be used

{c:‘} Any accommodat;ons that will: bﬂ provided to the pupli in ta&mﬂ the fes{ ;f appl:aabl

(2) ?fovzde the results of the test the altemate assessment or both Fe

T e

to the hmﬁed~En2hsh pmf' ment pup:l s parerat The resuits shaiI be pr{mded in Engl:sh thﬁ parent $ ﬁatwe Iancruaﬁe or
any other means: necﬁssary m ensure the reqmrement under sub (.)) 1s met... o o
' {3) Ensure thaz the hmlted Enghshspeaka&g Eref’ caent pupﬂ‘s parent understands the provaszons of the notices
under thts section.
SECTION 14. Subchapter I is repealed. .

The proposed rules contained in this order shall take effect on the first day of the month commencing after the date
of publication in the Wisconsin Administrative Register, as provided in s. 227.22(2)(intro.), Stats.
Dated this // z%ay of oS/ 2001 % M} ) },ﬁ i
!
) L

Prti

ohn T Benson
State Superintendent
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FISCAL ESTIMATE ORIGINAL £ upDATED) Ch. P1 16, Wis. Admin. Code

__ Amendment No. If Applicable

N ooazoas Rice . [ corrected [ sUPPLEMENTAL

Lini i?is__ca_t Effect oo

Sishject:” Testing Pupils with fimited-English proficiéncigs T

State: B No State Fiscal Effect

Check columns below Saty if bil makes a direct appropration or affects a | T e T T T T
_sum sufficient _a-p';}rca_priaiion o L _ D !_ncrease Cos;s—rs{lay_ be'possible to Absorb
G Increase Existing Appropriation L1 'inc_r}_a_agé'Exis'ﬁﬁg Re{;énues 1 within Agency's Budget [ Yes' Tno
O f)ééfeése Ex:ié'_ﬂn:g 'Abbrépriétién O 'Déére'ase:&xiéting 'Re\:fehuéé - o oo B '
e wndwmehlia s : ST A S | 1. Decrease Costs. .
[ create New Appropriation - R

Local: L1 No local government costs

5. Types of Local Govermmental Units Affected:

BEE ._i:}..{nqmase Costs. 3. Edincrease Revenues _ _
AT A e R e Cod Tl RS AT B SO I Towns S | Villages [l cities

3 permissive 3 mandatory T permissive [ Mandatory L

1 E . o . = L O counties T Others e
2. Ul Decrease Costs -~ - 4. [ Decrease Revenues S

S . ERTIITE TR [ school Districts. ... [] VIAE Districts
- pesmissive 1 Mandatory [ Permissive * [1 Mandatory : IR : S :

Fund Sources Affected ' ' ' "1 Afected Ch. 20 Appropriations

Oger Orep Dpro Ders Oses Osecs
Assumptions Used in Arriving at Fiscal Estimate

Chapter Pl 16 estabiishes criteria relating to the testing of limited-English proficient (LEP) pupils in the 4, 8", and 10"
‘grade assessments:under's. 118.30, Stats. Currently, the state administrative rules exempt LEP pupils at lower
- | proficiency levels from taking these tests. The propased rules eliminate the automatic exemption of such pupils and

i require that all LEP pupils be tested unless it has been determined, on a case by case basts, that such tests would not

| be a valid and reliable indicator of the pupil's- academic knowledge and skilis. School districts may incur new.costs ifa

ransiator is used to administer a standardized test to a pupil who is currently exempt. Additional costs will vary within
each district depending or its decisions about whether to administer standardized tests and on its poputation of LEP -
_pupils.. However, since-most school districts already offer these services to LEP pupils who are taking tests, as well as

1 other services, these new costs are not expected to be significant.” -

Districts that meet the criteria under subch. VIl of ch. 115, Stats., are efigible to be parfially reimbursed by state
bilingual-bicuttural aids for costs resulting from implementing LEP programs: It isimportant to note that if the - -

1. exemption of LEP pupils-at lower English proficiency levels continues, the State of Wisconsin could lose more than
$130 million in federal Title | funds because the U.S. Department of Education has found this practice to be out of
compliance with federal regulations.

These proposed rules are not expected to result in new costs for the department. -

Long-Range Fiscal implications

Agency/Prepared by: (Name & Phone No.} Authorized Signature/Teleghone No.

Department of Public Instruction ) #;’ p /’ Vg T S
iaf Padtkd A ¢ A A% 608 266-2804

Lori Slauson (B08) 267-8127
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NOTICE OF RULES IN FINAL DRAFT FORM

NOTICE IS HEREBY GIVEN To the presiding officers of each house of the legislature that the proposed rules.
are in final draft form according to the procedure set forth in 5. 227.19, Stats,
PROPOSED ORDER OF THE
STATE SUPERINTENDENT OF PUBLIC INSTRUCTION
AMENDING RULES - '

The state superintendent of public instruction hereby proposes to repeal Chapters P1 13 and PI 16 and recreate:
Chapter PI 13, relating to limited-English proficient pupils.

ANALYSIS BY THE DEPARTMENT OF PUELIC INSTRUCTION-

Statutory authority: ss. 115.996, 118.30 (2) (b) 2., and227.11 (2) (a), Stats.
Statute interpreted: s_gb;:h. VIl of _c_h. 115 and ss. 1 18.30 and 121.02 (1) (1), Stats.

On June 12, 2001, the department submitted modifications to Chapter PI 16, Wis. Admin. Code, relating to testing of
pupils with limited-English proficiencies and disabilities (CHR 01-069). However, as a résult of on-going negotiations
with the U. 8. Department of Education, the department is now making gefmane modifications to CHR 01 -069. The
following paragraphs describe the original rule proposal (CHR 01-069) and the modifications made to CHR 01-069:

Original Rule Proposal {CHR 01-069): _

Under s. 118.30, Stats., the state superintendent must adopt or approve examinations designed to measure pupil attainment
of knowledge and concepts in _t'he'd‘h_, 8", and 10* grades. Currently, the rules establish criteria and procedures to
determine whether a pupil with limited-English proficiéncy (LEP) or a pupil having an exceptional educational need or
EEN (now referred to as child with a disability) may be exempt from taking a test under s. 11830, Stats. . - R

" The, prgpoé‘e;:i rules:

*  Repeal the criteria and procedures relating to testing children with disabilities. In 1998, the legislature made __
' sweeping changes to the statutes regarding special education for children with disabilities. The legislature also .
repealed most state rules regarding special education contained in Chapter PI 11, Wisconsin Administrative Code.
The reduction in state rules was intended to eliminate conflicts between the rules and the new state statute and federal
Jaw, In.addition, in an effort to reduce regulatory complexity and potential incongruence between state rule and
federal law, the department eliminated rules‘in areas adequately addressed by 'state statute or federal law. Because the
provisions in the current rule under chapter PI 16 conflict with provisions in state statute and federal law, the proposed
rule repeals the subchapter relating to testing children with disabilities. New rule language in this area is not
necessary because testing and assessment issues relating to children with disabilities are already comprehensively
addressed in state:and federal special education statutes and regalations. e T o

*  Ensure that all LEP pupils participate in the Wisconsin Knowledge and Concept Examinations (WKCE) unless it is
determined, on a case by case basis, that such tests would not be.a valid and reliable indicator of the pupil's academic
knowledge and skills. The statutes require the state superintendent to set criteria by rule, regarding the testing of LEP
pupils. The current rules conflict with federal regulations under the Elementary and Secondary Education Act
because the rules automatically exempt LEP pupils at fower English proficiency levels from taking any of the
Wisconsin Knowledge and Concept Examinations (WKCE). e o '

* Ensure that LEP pupils who do not participate in the WKCE are provided with a department-approved alternate
assessment. ' ' .

¢ Clarify that exempting a pupil from taking the WKCE may not b_é used as the sole cr_iter'io'n -in'determining grade
promotion, eligibility for courses or programs, eligibility for graduation or eligibility for postsecondary education
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opportunities. Current rule language could be interpreted to require school districts to promote or graduate an LEP
pupil if the pupil is exempt from taking a standardized test.

o Clarify that the criteria underthis chapter also apply to the 4% grade test ad:mmstered under s. 118.30, Stats At the
time the rules were originally developed; only the 8 and 10™ grade tests were being administered under s. 118.30,
Stats. Since that time, the 4" grade test was added to tha WKCE administered under s. 118.30, Stats., and the rules
should be changed accordmgly : :

¢ Change the term "hrmted~Eng31sh speakmg tQ: _‘-‘limiéédﬁnglish proficicnt-" t.o be consistem with statutory
termmology under S, 115 955 (7) Stats.

Modifications to CHR 01-069: =~~~ = =

In December 2000, the department received correspondence frorn the U S Department of Education relating to certain
“aspects of Wisconsin's assessment system that “must be addressed in order for Wisconsin to remain eligible to receive
Title I funds.” Wisconsin receives more than $130 million annually in Title I funds." The following is a summary of the
department’s plan, in part, to fully implement the assessment and- accountabxhty prowsaons under Title I thraugh a
umelme Wawer agreement with the U. S Depar’;ment of Educat;on : : : =

e _The department wﬂl work wﬁh scheﬂl dlsmcts to mcrease the num’oer of LEP pupﬂs part1c1patmg in the state '
' Eassessment system (WKCE and: WRCT) o .

. _Ail stu nts' wﬂl be mciuded-m the assessment system elther by partzcxpatmn in the state assessments (wﬂh or
without. accommodatmns} orby pamcxpanon in aitemate assessments wzth results mcorporated mto schooI and
district. accountahahty determinations. - B - : E

» Additional accommodations will be provided, and administrative rules will be modified to ensure that all LEP pupils
are appropriately assessed. ' '

‘& Alternate assessments wﬁi be pmwd&d fm‘ LEP p‘upﬂs who arg not able to dcmonstraie at 1east some. mf the Imcwledge
and skzlis on the WKCE Guldance as t{) who shouid pammpate in these assessments wﬂl be provxded to districts. .

.. Inan. effort ts compiy wzth {} S. Ibepartment of Educauan s timelme waiver agreement and to orgamze school distract
i : : reqmrements relatmg to LEP pupﬁs the' gennam: modaﬁcatmns s;o CHR 01-069 mciude CEE

e Repeaimg Chapters PI 13 and 16 and recreatlng and reorgamzmg the provisions un&er these chapters mto a new o
easier for schoois to find relevam mformatlon The orxgmal modificatmns to Chapter P113 pmposed undex CHR 01-
069 remain intact but are now reorgamzed Aiso, the prawswns under Chapter Pl 16 fer the most part remam mtact

f:xcept far the faliowmg : o : _ R

> The defmmons used in determmmg the Engixsh proficzency level of an; LEP pupzl have been mﬂdxfwd and a new
definition; level 6 — -formerly LEP now fully: Enghsh proficient, has been added.” i

» School boards are reqmred tousea department—appmved assessment m determining t the English pmfxclency ievel
of an LEE’ pupxl '

. Ensuring that all LEP puplls partzczpats in thﬂ Wlsconsm Readmg Comprehenswn Test (WRCT) requlred under's.
121.02 (1) (1), Stats., unless it is determined, on a case by case basis, that such tests would not be a valid and mhable
“indicator of the pupil’s academic knewledge and skills. Aithough the department does not have spec:fic statutory
“authority to'sét criteria by rule regarding the testmg of LEP pupils for the WRCT as it does wﬂh the WKCE, criteria
for adﬂumstenng thas test to LEP pupﬂs are mciuded for ihe foilowmg reascns .

> For consxstencyg cntena should be zhf: same when determmmg whether ornot to admlmster any statutoniy
required test to an LEP pupil. . : %

» Under the federal No. Child Left Behind Act (which reauthorized Title 1), schools must annually assess math and
reading skills in grades 3 through 8, and testing criteria for LEP pupils must be specified. To meet the provisions
under the Act, the department will administer the WRCT in the 34 grade and LEP pupils will continue to be .
included in that testmg as spemfied in thzs nﬂe .
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* Requiring certain-information and assurances that were forrneriy required under Chapters PI 13 and 16 to now be
required in a school board’s policy. : : :

SECTION 1. Chapters PI 13 and 16 are repealed and Chapter PI 13 is recreated to read:
CHAPTER PI'13
- LIMITED-ENGLISH PROFICIENT PUPILS
* Subchapter I'- General provisions

P 13.01 Author:ty This chapter is adopted under ss. 115.996, 118.30 (2) (b) 2., and 227.11 (2) (a), Stats

P113.02 Applicability and purpese. This chapter establishes requirements for school dzstncts whose population
includes LEP pupils as follows: Eh '

- {1) Subchapter I estabhshes ‘specific requirements for all schooi districts whose pupil pcpulatmn mciudes one ar
more LEP pupils, mcltzdmg procedums for the 1cient1ficatmn assessment and classification of LEP puplis and criteria and
procedures to be used by a school district in determmmg whether to administer a test under ss. 1 18:30 or 121. {)2 (1) (r)
Stats., to an LEP pupil. : ' ' '

(2) Subchapter IIT establishes specific requirements for school districts required to offer bilingual-bicultural =~
education programs unders. 115.97 (2), (3); or (4), Stats.; or receiving federal funds under 20 U.S.C. ss. 6301 et. seq.

- NOTE: 20U.8:C. ss. 6301 et. seq. is'also-known as the Title T Basic Grant Program under the Elementary and
Secondary Educauon Act/No Chzld Left Behind Act. . S _ --. . T

P113.03 Def‘ mtmns. In thls chapter

(1) “Aitematsa assessment” means any departm&nt—appmve:d standards~based altematlve to atest adnumstered :

. under ss. 118.30'or 131.02(1) (r), Stats.

(2) “Bilingual- bxcuiturai educatmn program’” has the meaning defined under s, 115.955 (2), Stats.

3) “Bllmguai counselor means a person licensed under s. P13,50.

(4) "Bﬁmguai counselor H] alde" means a person ; who is cmpleyf:d to assist a counselor and who meets all of the.-
following: - L : :
{a) Understands speaks reads, and writes English and the: ianguage of the group with whom the blimguai
counselor's aide will be working.

(b) Has a high school diploma or its equivalent. _ . _ :

_{c) Demonstrates knowledge of and skills in working with the cuiture of the group with whom the bilingnal
counselor's .aide will be wérking.

(5) “Bilingual teacher” means a person licensed under ss. PI 347 or P134.33 (3).

. {6) “Bilingual teacher’s aide” means a person who is employed to assist a teacher and who meets all. of the
following:

(a) Understands, speaks, reads, and writes English and the language of the group with whom the bilingual
teacher's aide ﬁviil be working.

(b) Has a high school diploma or its equivalent.
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() Knows the culture of the group with whom the bilingual teacher's aide will be working. =

(7) “Department” means the Wisconsin department of public instruction.

(8) “Fully English proficient” means a former LEP pupil who can now read, write, speak and comprehend English
within the academic classroom setting.. _ B : . S L

(9) “LEP pupil” means a 1m11ted~Enghsh proficzent pupﬂ defined under 5. 115.955 (7}, Stats., who has dxffxculty
with reading, writing, speaking or comprehending in English:within the academic classroom setting.

(10) “Test” means the examination administered to pupils-enrolled in the 3%, 4™ 8" and 10™ grades under ss.
118.30 and 12} 02(1) (x), Stats. .

..~ Subchapter II - School Board Reqmrements Reiatmg to LEP Pupils

P113.04. Apphcainhty and purpose. This subchapter establishes identification, assessment, classification, and
-..-_'_:__.repartwg requxrcmants for all school cixstncts whose pupxl po;mlatmn mciudes one OF more LEP pupils. This subchapter
| T also estabhshes cniena and procedures to. be used by a schooi dlstnct in: detemnmg whether to administer a test under ss.

' 118 30 or. 121 02 (1) (r), Stats to an LEP pupzl ' :

PI13.05. School board policy. Each schooI board whose pupil populatlon includes one or more LEP puplls
shall adopt a policy regarding the identification, language assessment, classification and reclassification, support services,
academic achievement and assessment, and the design of the educational program or support for LEP pupils.

. PI13.06 'Identiﬁcatiun of LEP pupils. Each school board shall identify potential LEP pupils within the school
district as part of the enrollment process using a home language survey and’ departmentuapproved Enghsh profic1ency
assessment under s. PI 13.07. The school board shall identify pupils meetmg any of the foilowmg criteria;

(1) Paplis who cﬁmmumcate 1n a 1anguage other than Engl;sh ' o

(2) ?upﬁs whose farmhes use a language other than English.

(3) Pupils who use a ianguagc other than English in daily non-school surroundingsl'

PI 13. 07 Enghsh profi cmncy assessment Each school board shali determme the Enghsh proﬁcrency level of a
| pupxl ldentxﬁed under s.PI13.06 and shall place the pupil in an appropriate education program. The school board shall
use a department-approved assessment instrument, maintain all assessment records, and report information to the '
department under 5. PI'13.15. The assessment procedures used under this subdivision may include supplementa!
indicators or data that include any of the following:

(1) Prior academic records from within or outside the United States.

(2) Course grades which, in relation to the pupil’s grade level, indicate that lack of progress is due to limited
English language skills. o

(3) Information on everyday classroom performance.

PI 13.08 Classification of LEP pupils. The school board shall ¢lassify each pupil assessed under s. P113.07 as
one of the following: e

(1) LEVEL 1"~ BEGINNING PREPRODUCTION. The pupil does not understand or speak English with the

exception of a few isolated words or expressions.
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(2) LEVEL 2 - BEGINNING PRODUCTION. (a) The pupil understands and speaks conversational and

academic English with hesitancy and difficulty.

(b) The pupil understands parts of lessons and simple directions.

(c) The pupil is at a pre-emergent or emergent level of reading and writing in English, significantly below grade
level, -

(3) LEVEL 3 - INTERMEDIATE. (a) The pupil understands and speaks conversational and acadernic English
with decreasing hesitancy and difficulty. s

(b) The pupil is post-emergent, developing reading comprehension and writing skills in English.

(c) The pupil’s English literacy skills allow the pupil to demonstrate academic knowledge in content areas with
assistance.

(4) LEVEL 4 - ADVANCED INTERMEDIATE., (a) The pupﬂ understands and speaks conversational Bnghsh

' ~ without apparent difficulty, but understands- and speaks academic English with some hemtancy

(b) The pupil continues to acquire reading and writing skills in content areas tieeded to achieve grade level]
expectations with assistance. -

(5) LEVEL 5 - ADVANCED. (a) The pupil understands and speaks conversational and academic English well.

- (b) The pupil is near proficient in reading, writing, and content area skills needed to meet grade level]
expectations. '

. {(c)y"The pupil requires occasional support.

(6). LEVEL 6 —~FORMERLY LEP NOW FULLY ENGLISH PROFICIENT. (a) ’I"he pupd was formeriy limited-
3;:' Enghsh proﬁc:ent and is, now fully Enghsh pmficxent _ '
| (b) The pupli reads, writes, Speaks and cemprehends Enghsh within the acadennc classroom setting.

PI 13.09 Testing of LEP pupils. (1) POLICIES. Each school board policy under s. PI 13.05 shall include
procedures regarding the testing of LEP pupils. The policy shall include all of the following assurances:

(a) Test administration to an'LEP pupil shall be made on an individual basis and information on both academic
and English proficiency data shall be documented. '

(b) Test results may not be used as a sole criterion in re-classifying an LEP pupil from a bilingual-bicultural
education program or in determining grade promotion, eligibility for courses or programs, eligibility for graduation or
eligibility for participation in postsecondary education opportunities. T '

- (¢) Exemption of an LEP pupil from taking a test may not be used as the sole criterion in determining grade
promotion, eligibility for courses or programs, eligibility for graduation or eligibility for postsecondary education”
opportunities. '

(2) TEST OR ALTERNATE ASSESSMENT ADMINISTRATION. (a) A school board shall make case-by-case
determinations as to whether an LEP pupil shall take a test or alternate assessment. A school board may not exempt LEP

pupils from academic assessments based on their LEP status.
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(b) A schaoi board shall admmister a test to an LEP-pupil unless:a determination has been made that the results of

the test, with allowable accomodatlons made for the pupil as needed, will not be a valid and reliable indicator of the -
pupil’s academic knowledge and skﬂ}s '

~ (¢) A school board that exempts an LEP. pupli from taklng a test shall provide a department-approved alternate
assessment for that pupﬂ.

(d) A school board shall administer tests, alternate assessments or both to an LEP.pupil as follows:’

| I. Pupiis at English proficiéhcj( levels 1 or2 under s. PI 13.08 (1) or (2), shall pﬁr_ticipate in an alternate
assessment even if these pupils parti(:lpate in a test. . T, foe TRIET PR :

2. Pupils at Bnghsh proficlency levels 3 through 5 under s. PI 13.08 (3) through (5), ‘shall participate in'a test but
may also parttcxpate in an alternate assessmeﬁt

.. 3. The acadennc assessmem of madmg or: Eng};sh 1angtxage arts of an LEP pupﬂ who has attended sc}moi in the
' Umted States not mciudmg Pnerto Rma, for 3 or mom full consecut;ve schaoi yeaxs, begmnmg with enrolimf::nt m first:
grade, shaﬂ be conducted usmg tests written m Engiish Forup to 2 addmonai years,. locai education agencaes may
determme, ona case—byﬂcase basxs that aitemate assessments may be used because more valid and reliable information
may be obtamed _ . o :

(e) An altemate assessment prov1ded umier this subsection shall be approved by the department and shall be
provided in each asses_sed subject area as the test. e,

3) TEST ACCOMMODATIONS. A school board that includes an LEP pupiliin afest shall provide tEiSting '
accommodations, if. the pupli needs such accommeodations. Any.accommodations made shall maintain the valldxty of the
test and ma}' mclude, but arc not hrmted to, one or more: of the faﬁowmg S _ : R

' (a) Provide the asszstance ef a quahfled translator to translate instructions or read items: from tests that da not
assess English language competency _

(b) mede smaii group or. mdmduai testmg opportunities. .

(¢) Provide more practice tasts or examples befnre the actnal test is adrmmstared

(d) Atlow LEP ._pu_piis to use: dl__ctionanes and other educatmnal aids while taking the test unless this use: Wéﬁid :
mvalidate the test. . | it e

(e). A}Iow pupﬁs as.much time as necessary. to complete the test..

(f) Allow any ether method approved by the department. .

(4) TEST NDT’IFICATION (a). A school board shall notify the parent of the LEP pupil at least 30 days prior to
the administration of I:he_:._it:si regarding the pupil’s inclusion in the test, the alternate assessment, or both. The notice shall
be provided in English, the parent’s native language or by any other necessary means to ensure that the parent understands
the provisions of the notice. The notice shall include all of the following information: - .

1. The criteria used in determining the pupil’s inclusion in the test, in:the alternate assessment, or both.

2. An explanation of how the resuits of the test, the alternate agsessment, or both will be used..- -

3. A description of any accommodations that will be provided to the pupil taking the test, if applicable.
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(b) A school board shall notify the parent of the LEP pupil of the results of the test, the alternate assessment, or

both. The notice shall be provided in English, the parent’s native language or by any other necessary means to ensure that
the parent understands the provisions of the notice.

+(5) TEST RESULTS.* ‘A school board that administers a tést, ah alfernate assessment or both to an LEP pupxk
shall use or report the results as follows: - R '

(a) The results of both the test and alternate assessment shall be tsed consistent with the board’s policieé
developed under s. 118.33 (1) () and (6), Stats., in making instructional, promotion, and gradnaticnaecisioss' o

(b) The results of the test, not the alternate assesstment if both are given, shall be reported to the department

“{c)'The results of the alteérnate assessment, if a test is not given, shall be reported to the department '

' - Subchapter III - Bilingual-Bicultural Education Programs '

PI 1310 Appl;cahlhty and purpose “This: suhchapter estabhshas SpeCIﬁC requirements for school dlstrzcts
- Tequired to offer bﬂmgual-«haculturai education programs under § 11597 (2) (3) or (4) Stats., or recezvmg federai funds
' .under 200U0:8.C. ss 6301 et. seq. 'School districts that establish bilingual-bicultural education programs under s. 115. 97
(2), (3), or (4), Stats., are eligible for reimbursement under ss. 115.97 (1) and 115.995, Stats. '

PI:13.11 General requirements.” A school board that offers a bilingual-bicultural education program under this
subchapter or receives federal funds under 20 U.S.C. ss. 6301 et. seq. shall meet the requirements under thiS subchapter
and subchapter I1. ' ' o '

PI1'13.12'School board policy. The policy under s. PI 13.05 shall include all of the following assurances:

(2) The school board shall provide each LEP pupﬂ withan effect:ve instructional program and suppomve serv:ces
apprcpnate to' meet the needs of the pupﬂ ' ' B ' B o

(b) The school board shail prowde each LEP pupil with fnil access to suppomve services, such as languagc o
development and speech tharapy avatlable to other pupils in the school district as such services are appropnate to the
individual needs of the pupil. - ' C ' e

(c) The district shall provide programs and services that reflect the cultural background of the LLEP pupils and
may include instruction intendedto improve the skills'of such pupils in the vise of their native language for the purpose of
enabling them to become proficient or advanced in all subject areas.

PJ 13.13 Program approved by department. (1) Each school district establishing a bilingual-bicultural =~
education ‘program shall provide a written description of the program that addresses the requirements under subch. II. The
description shall include information on all of the following: o '

(a) The program design, objectives, staffing, and evaluation procedures.

(b) Staff certification, professional development activities, parent involvement activities and instructionial
materials to be used in the program.

(2) Each school district establishing a bilingual-bicultural éducation program shall ensure bilingual teachers,

bilingual teacher’s aides, bilingual counselors, and bilingual counselor’s aides meet the definitions under this chapter.
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(3) Each school district's proposed program shall be reviewed and approved by the department prior to the

implementation of the local pragram. A proposed program shall be approved if it adequately meets the requirementé.nf
this chapter | . :

. PI13.14 Reimbursement. (1) The school dlstﬂct shali subxmt on appmpmate financial claim forms, such
information and data as required by the department for fiscal review and approval for reimbursement of the program.:...l :

Note: . Copies of the requlred claim form. may be obtamﬁ:d at no charge fmm financial aids and audit, department
of public mstructmn P.O, Box ?841 Madzson WZ 53?07»7841 R S . _

2 The saianes of teachers and other. Staff members paxtmipatmg in bzlmgualubxcuimrai education.programs shall
 be re1mbursed accordmg to the percentage of time such teachers and staff spend in the program and the number of eligible
pupils in the pmgram under s. PL13.06. The reimbursement shall be computed as specified in s. 115.995, Stats.

(3) Suppomve servmes as pmvxded under s PI 13 12 (b) may not be. rmmbursed under this section.

s PI 13 15 Reportmg reqmrements. Annualiy onor before August 15, each school district provzémg a pmgram
.under this subchapter shali report 1o the department the fo}lowm.g mformatmn as provxded under ss;:115.993 and IIS 996,
Stats.: G S foL _ . : :
i (1) The number of pupils, including both LEP pupils and other pup_ils;, instru;:ted; the previo_us school year in the
biliag;lal-_-_b_iggim:r_a} education programs. The pupils shall be identified by language group, grade level,.age, and English
language proficiency level determiﬁed under s. PI 13.08.

(2) An itemized stafemant on oath of all disbursements on account of. the bilingual-bicultural education program
operated dunng the. pxevmus school year and a copy of the estimated budget for that program for the current school year.

(3 The number of pupais served in the b;imguabbxcuimral educataon pmgram for each language group in each
| 'school dmtr;ct in Whlch such programs am offered ' ; o

- (4) The number of pupils in each school district and language group who as a result of participation in a bilingual-
bicultural educatio'ﬁ ﬁrogram: imprb\_fed _lh_eir English language ability to such aﬁ_éxt&nt that the program is no longer
necessary for such puplis _ . L . o _ . | R

. P113.16 Department responml)lhtws {1) The department shall, at kaast annuai}y, review, approve and evaluate
the programs conducted under this subchapter by the school districts. This shall include reviewing and evaluating all of
thefoliowmg e _ : : T y - :

(@) The schooi board. poizcies and procedures used for identifying, counting, classifying and placing eligible LEP
pupils in an appropriate educational program.

{b) The notification sent out to parents, guardians or legal custodians, including the initial written parental consent
for their child's participation in the program.... .

(c) The procedures used for the establishment of the program.

(d) The procedures to be used for parent complaints. _

(e) The curriculum, instruction and materials being offered in the program.

(f) The English language proficiency and academic progress of LEP pupils in the program,

{(g) The program evaluation design, results, and use of the results,
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(h) The extent to which any existing gaps in achievement or English proficiency are reduced and eliminated over

time.
(2) Pursuant to s. 115,996, Stats., the department shall submit an annual report to the legislature on December 31
regarding the status of bilingual-bicultural education programs established under this subchapter. The report shall include

the school district information reported under s. PI 13.15.

The proposed rules contained in this order shall take effect on the first day of the month commencing after the
date of publication in the Wisconsin Administrative Register, as provided in s. 227.22(2)(intro.), Stats.

Dated this day of August, 2002

- Elizabeth Burmaster
State Superintendent






