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. Clearinghouse Rule No. 01-080
- Form 2 - page 2

This rule has been revwwed b}/ the Ruies Ciearmghouse Based on that rawew comments are
reported as noted below:

i STATUTQRY AUTHORITY [s. 227.15 (2) (a)]

* Comment Attached vEs [ ] No [~]

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c}]

C{)mmenzAttached _'_IY;ES - 3_ | NO I::

3. CONFLICT WITH OR DUPLICATION GF EXISTING RULES {s 22715 {2) (d)]

Cemmem Attached | YES D . NO

4, ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s.227.15 (2) (e)]

Comment Attached ves [] NO

© 5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (f)}

Comment Attached YES [:: NO L“:‘ N

6. POTENTIAL CONFLICTS WITH AND COMPARAB ILITY TO, RELATED FEDERAL
REGULATIONS fs. 227.15 (2) (g)]

Comment Attached | YES D | NO

7. COMPLIANCE WITH PERMIT ACTION DEADHNE REQUIREMENTS [é. 22715 (2 (h)]

Comment Attached YES D NO
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CLEARXNGHOUSE RULE 91—-080 N

Comments

I TE All catatmns m “Manuai” in the commfmts be!ew areto the ~

: Admimstrative Rules Procedures Manual, prepared ‘by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2 F orm, Stvle arzd Placement n Admmzstmtwe Code :

o0 Section NR 331 04 (1) (mtro') shmﬂsi be wmtten in the actwe vo;ce—-“’l“he department L

” -:":_

b. In's. NR 331.06 5 (a) 3 the word “should” should be deleted and replaced with
“shall.” In sub. (2) (a) 5. (intro.), the bracket should be repiaced by a pf:l‘i(}d Periods shouid be
added after the ;tems i;sted m sub (2) (a} 5 a to d o :

e In s NR 331 06 {2) (b) 4.4, e” shouid be deleted and rcplaced with “such as” or

mchadlng . Throughout the mie, abbrevxations such as “e g, ,”"‘i e” and “etc > should be
deleted. [See s. 1.01°(8), Manual ] e

5.

larity, Grammar; Punctuation.and Use of Plain Language

a. Ins. NR 331.04 (1) (b), the word “thoroughly” is a rhetorical fieunsh and should be
deleted. The entire rule should be reviewed: for this problem. - : :

-b. -1t appears that the material in s: NR'331.04:(1) {d) should be moved to the end of sub.
(N (c) since the material is related to the subject matter.of sub. (1) (c). '

¢ Ins NR331.04 (1) (e); the word “Sonme” should be deleted.

B ——
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d. In's. NR'331.04 (2), the title sheuld. e r_amoved since a title is not ﬂsed for sub. (1)
Also, the phrase “It should be recogmzed that” should be deleted, and the phrase “these
circumstances” should be’ changﬁd 10“The circamstances under sub. (}) » 'Also, will the revision
be accomplished through yromuigauoﬂ of arule? {See $5..227:01 (13) and 227.10 (1), Stats.]

ce. Ins.NR 331 05,-.W.01-.‘ds.-such- as “heretofore” and ‘‘hereafter” should bc..avmded, [See
5. 101 (9) (c) Manuaf}

f In s NR331.06 (2) (a)4., the clarity of this section may be Improvad by deietmg i:he
current phrase and mpiacmg it w;th the phrase “Aerial photographs of the site, if available.”
Smularly, the clarzty ‘of sub. (2) (a) 5. may be improved by inserting “if readily avaﬁable, to the
department,” between “site-drainage area” and “including all of the following,” and deietmg the
phrase after the colon.

g In s. NR 331 06 (2) (a) 6 - For ﬁxam;ﬁe” should be replaced thh mc}udmg

h For readabzkty, ins. NR 331 .06 {2) (b) 1, the material after “fish passagc” shouid be " o

deleted and replaced with * m{;ludmg free passage. of all species, reintroducing paddiﬁfish to
historic spawnmg hahiiat aﬁd mcreasmg riverine habltat avallahie to threatened or endangﬁred
Sp601e_s i L o i P : .- o :

i, Tns. NR 331.06 (2) (b) 2., “some” should be replaced by “an.” The note should be
set apart in a separate paragraph under sub. (2) (b) 2.

j.  Should s. NR 331.06 (2) (b) 3 say “The seasonal m;gratmn penod ”‘? What does
passwe VS. ac:ave” means. m thf: context of t{ns subdw;smn? e R e

S {n s. NR. 331 06 (2) by 5 the phrasé "‘Sw;mmmg speed mformatton of should be

placed at the beginning of the sentence and a.period should be inserted after * mterest

"L In's. NR 331 06 (2) {c) 1., slashed a!tematzves such as: cosﬂdeszgn” shouid not bc _ '
used; either “and” or “or” should be used dependmg upon which word is appreprzate This
problem also occurs in s. NR 331.07.(3) by using. “and/er 7 If the theught to. be expressed_
involves a choice between one of two altematives, or- both, the proper phrasing to be used is -
“ or _or both.” Ins. NR 331.06 (2) (¢) 1., the word “it” should be deleted and
replaced with “the departmcnt.

m. In s. NR 331.06 (3) (intro.), the phrase “the development -of”" is not-needed and
shouid be dslcted

. In s. NR 33] 06 (4) what are: appropraate news media”?

0. In the second sentence of s. NR-331.07(4) (intro.), “are” should be mserteci between
“but” and “not,” and “be” should be deieted : :

p. Itis unclear in s..NR 331.07 (4) (b)-what factors the department will'use to determine
whether a cost is necessary.



q. Willithe guidelines mentioned i in s NR 33108 be promulgated as'a'rule? [See ss.
227.01 (13) and 227.10 (E) Stats} '




. ORDER OF THE STATE OF WISCONSIN NATURAL BESOURCES BOARB
CREATING RULES

The State of Wisconsin Natural Resources Board proposes an order to create ch. NR 331 relating to
fish passages

FH-29-01

Analysis Prepared by Department of Natural Resources

Statutory authority: 5. 31.02 (4)}c), {41) and {4g), Stats.
Statutes interpreted:  s. 31.02 {4r) and {4g), Stats.

This order establishes standards and procedures for implementing a comprehensive fish passage
program on Wisconsin's rivers and streams.

. 'Chapter NR 331
FISH PASSAGE

NR 331.01 Purpose NR 331.05 Public rights in waters that are
dammed

NR 331.02 Definitions NR 331.08 Fishway prescription process

NR 331.03 Applicability NR 331.07 Fish passage cost share agreement

_ _'NR 331 04 .'Evaiuatson carcumstances NR. 331 08 . .-F:shway evaiuatmn

NR 331 01 Purpcse ”Fhe purpczse of this chapter is to estabilsh pursuant to s. 33 02 {49},
and {4r), Stats., standards and procedures for implementing a comprehensive program for fish
passage activities in the state’s rivers and streams. The chapter spemfies the rights held by the
public in nawgabie waters that are dammed and identifies the provisions on the rights held by the
public that affect the placement of fzshways or fish tadders. It is recognized. that dam construction
has fragmente_d many rivers and streams and has prevented varioiis aquatic organisms from
accessing critical habitats. Providing fish passage oppcrtunitieé will reconnect these fragmented
habitats and allow aquatic organisms access to additional habitats.

NR 331.02 Definitions. In this chapter:

(1} "Approval” means the writien approval of the department.

{2) “Barrier” means any dam, facility, structure, or other impediment that prohibits
movement, ’

{31 "Department” means the Wisconsin department of natural resources.

{4} "Fishway", "fish ladder” or "fish passage device” means a structure built to aliow fish o
swim through or to be moved around a barrier in a particular water body.



{8} "Waters of the state” includes-those portions of Lake Michigan and:Lake Superior within:
the boundaries of Wisconsin, and all lakes, bays, rivers, streams, springs, ponds, wells, impounding
reservoirs, marshes, watercourses, dramage systems and other surface or ground water, natural or
arﬂﬁcaaf pubifc of prwate, wnhm the state orits Junsd;ctmn :

NR 331 93 App!icabdity The provisions af thts chapter appiy to any: order issued by ’{he
department under 5. 31.02{4}{¢c), Stats., after the effective date of this rule ... frevisor insert date].

NR 331.04. :Evaluation circumstances. - {1}:The feasibility of a fish passage-device shall be Sy Sy

-+

eva£uated by the departmem in, but not Eamated to, the fof!owmg clrciﬁffﬁgk_‘mf o At

ia} f new dam constructiontis-being: pmpesed the d@s&gn and-construction of a: ﬁsh :
passage device shall be considered in the development costs.

- ib) state grant:money for dam tepair-or renovation, ‘as-provided in ch: NR-335;will be
used at the famhty, ﬂpportunztces o mcurparate ‘A i;sh passage devsce sha!! ba thﬂmughiy eva uated

_ {c) If the dam fequxres sugnz‘hcaﬂt repau’s i ah area: ’{hat pmvzdes ‘arn opportumty for a fish
passage such as an abutment in an area located near the shoreline and in the vicinity of the splltway
or powerhouse that may provide' suffacaent attraction flowsfor mtgratmg fish or if ‘the dam will be
reconstructed-in-a manner-that affécts its hydradlic ‘capacity or strictural- integrity, as’ :dentlfaed in -
ch. NR 333, the feasibility of a fish passage device shall-be thoroughly-évaluated: : :

{d} Examples of reconstruction areas may be, but not limited to a:failed whistle tube, breach
of the dam, gate failure, signs of instabifity or inadegquate spiliway capacity.

{e} Some_ facilities may impede the movement of an endangered ar threatened spec:es@
winged mapleleaf mussel or gravel chub, to additional habitats such as spawning or'seasonal
‘habitats. . H hngh«quahty habitats are available ‘upstream. from. an existing famhty for the speciesin -

. question,. ‘and. a fish. passage dewce wou!d benefﬁ the papufauon fish passage’ shal he thoroughly
evaluated. If a s;gmfzcam aquatic resource exists in the‘immediate and surroundmg area and the
fishery would benefit from recennection-with a- fishiway: provtdmg an ;m;:;ortam link to genenc
diversity, a-fish passage device shall be’ thoroughly evaiuateé -

{f) if the consideration of a fish passage devrce is recommended through a comprehenswe
planning ‘processsuch as river management’ plans, basin plans; water quality:management plans,
etci that invalved.data revzew and puhhc part:mpanon ‘a flsh passage dewce sbaii be thcfoughty
evaluated: : s : : - “ :

(2) REVISED CIRCUMSTANCES. It should be recognized that these circumstances will be revised
as new information or advancing technaiogy mdzcate that the revisions, as determmed by the
department, are inthe public mterest . : : :

NR 331.05 Public rights in waters that are dammed. Public rights in waters that are
dammed means the rights heretofore or hereinafter established for the public in havigable waters
under the laws of this stafe pursaant to Article TX, Section 1, Wisconsin Constituticn and in
conformity with the common law. Public rights heretofore established include, but are not flimited
to, navigation and all its incidents, boating, fishing and hunting; enjoyment of natural scenic beauty,
and the preservation and protection of habitat, water quality and water quantity.- :

NR 331.06 Fishway prescription process. {1) CANDIDATE IDENTIFICATION., Through an
internal approval process using current guidelines, the department , in collaboration with-dam’




owners or municipalities; or both, shall identify candidate fa{:lfattes for a fish passage device with
circumstances xdem;f:ed ins. NF{ 331 04{3} SR :

{23 DESEGN CRITERIA. To the fuil extent m‘ its: avaﬂabie resources, ‘the depariment in
colaboration with federal agencies, dam owners, mumcapaiatles and consultants, shall provide the
following general:-information and design criteria’ to the dam owner 50: that an apprapnate f;shway
design-may: be . developed: S Lo o

Aa). Siredinformation. 1. Location map of the dam or. lmpedlment to: passage

2 Basin map showang the iacatron of all bamers to fzsh passage Whenever possubie the

locations of spawning, rearing-and feedeng areas- upstream downstream and at the pro;ect site shall

be shown.

.:3.. General design drawings-of the dam: spiltway or powerhouse where fish. passage is bemg
prescnbed Bmh p!an and profile views shoufd ba :nciuded : SRR : . .

4 Photas ef the sﬂ'e Aer!ai photos are usefui If ava:iabie
5 Siream ficw data at the sﬂe dramage area, mciudmg aiE the foliowmg Thls mforma‘zaon

may be provided by the departmentifreadily ava:iahte, otherwise this information-mayneed to be
derived by the dam owner.or. dam-owner's designeel- :

&, -Annual flow duration curve .
b. Flow duration values by month  «

G Taiiwater r_a-ti_ng curve .

< e Headwater ratmg f.:urve E

6. Fssh -passage dessgn flow or operatmg range For examp!e at What ﬂow rangeis it
expected the fishway to be able to pass target-fish.. The department: shall determine what months of .
the ice- ffee season the f:shway shall be uperated

{b} Fisherfes informatfon, 1. Raver or basm fisheﬂes management pian 3f-a fiver or basin
management planis not avaitabie, a short description of the objectives of fish passage-shall be given
looking for free passage of all species; reintroduce paddiefish to historic spawning habitat; increase
riverine habitat available to threatened or endangered specigs; etc,

2.. Target fish species and other species of.interest. Indicate the target species and some
estimation of population size, numbers of and size of migrants. Note: The magnitude of the
NN )
migrating population is important information to Qroperly size the fishway.

3 Magrat:on penod seasonal, diel water: c;oiumn posation paﬁseve vs, active, etc. of target
species and each species of interest - s ST L e S ——

4 .3dentificati.0n of any -specza! .man.égemem objectives or.concerns, i.e., measures taken to
exclude lamprey or other exctic species,. fish counting {acilities, or the posSibHy of public viewing

windows.

5, Target species and other species of interest swimming speed information.



{c) Cost/design alternatives. 1. The department shall furnish the dam owner with a variety -
of conceptuaf—coﬁffa;%n analyses for fishways that it believes'to be appropriate for the specific '
conditinns( e

2. The dam owner may choose 1a accept the department 5 analyses or choose o conduct
its own anaivses at'the owner's’ expense! ’ L :

(d) Final plans and specifications submitted by the dam owner shall'incorporate accepted
engineering practices. New or innovative designs, equipment or methods will be encouraged but
will only be accepted with prior approval from the departinent: L e ——

{3) The department shall review alf proposed designs subject to'this chapter and shall
determine with a finding of fact whether the fishway project is feasible."Once the project has been
determined to be feasible, the department shall issue a preliminary order and notice the acﬂon
through the d@velopmem of a news feiea&e to include all of ‘the following:* : NS

{a} The name of the pro;ect
(b} A brief -descrlption of the project incliding location.~

{c} The name and address of a contact within the deépartment who can receive comments
and respond to questions,

_(d'} A'dét'e by Whid‘h’"tﬁé"departme'ﬂf -WHI -at:cepi 'ahd c‘onsider comments.

{4) The départment shall distribute the héws release’to the appropreate News medsa Yy, ’Ii"ze
vicinity of the propqsed project, s R

R 15) FOE owmg the notsce penoci the department shail cons:der all pubim comments and may <
"hoid an informational meeting to receive further public input. : S

NR 331.07 Fish passage cost share agreement. (1) PURPOSE OF AGREEMENT. Once the
department has issued. a preliminary order for fishway-constructian, the dam owner:shall. apply for
available.grant money. The-department shall work with‘the: damiowner on:securing grant-money:
through a cost-share agreement. The cost-share agreement is an agreement listing the conditions
and cons_ideraﬁons under which a cost-share recipient agrees to install a fish passage device. The
department shall maintain-and provide to the owner of any dam for which fish passage is required a
list of all known federal, state, local or private grants and other forms of assistance currently
available. The list shall include eligibility requirements available amounts, application deadiines and
instructions.  Orders requiring fish passage shall: be made only to dam owners who are eligible for
one or more of ‘the available ‘grants or assistance’

{2} EFFECTIVE DATE. The cost-share agreement shall be signed before a final order is issued
and the construction of the fishway initiated.

{3} PARTIES TO THE AGREEMENT. The'cost-share agreement shall be between, or as appropriate
jointly among, the department and/or other participating governmental units and the dam owner,
municipality and/or other entities—"

et



(4} ELIGIBLE COSTS. Reasonable and necessary project costs, which are consistent with the
approved project, as.determined by the department, and incurred during.the project period, are
eligible for the cost-share grant. Eligible.costs may include, but not be limited 1o: :

{a) Costs associated with a fish passage device feasibility analysis.

{b} | O.t.hér. cés.ts. date.n.ﬁ.iif.ied. by i:h.e. ;iepaftmér\.“t...’{.o benec&ssary-‘"‘" W%w_ﬁﬁ@ >
L

- {B) CONTENT-OF THE AGREEMENT. The cost-share agreement shall contain or describe:

-{.-a)" The n.afn.e and address o.f. ;:he. é.o;tvs:hére recip;ent . b
(b). The cost-share rates for the project to be cost-shared. The state share of the project

cost may not be greater than 40% of the eligible project costs. ;

{c) T.he.'egti:m:ei{éd costf cast—sham ;ra.t.e.,..a';}:,{i'.e_sfi_ﬁﬁa.ted .co.'si;g.ﬁ%ré .'émount. |
{d} The én's;tz;l'tiétioﬁ pe;iQd ané schedule.
(e} A statement of maintenance requirements. ..

- .{f) A requirement to amend the cost-share agreement.

NR 331.08 Fishway evaluation. It is critical that each fishway be thoroughly evaluated for
effectiveness. Initially, department personne! shall conduct fishway evaluations so;methods and
performance criteria can be properly assessed. Eventually, equipped with the most recent, accepted
guidefines, as distributed by the department, the dam owners, or their. consultants will be
responsible for fishway evaluations.

“The fdr'égoi'ng. rutes ‘were a'i}provéd and adopted :b‘;’"the--s'féfé of Wisconsin Matural =
Resources Board on

 The rules shall take sffect on the first day of the month following publication in the
Wisconsin administrative register as provided in 5.-227.22{2)(intro.}, Stats. ..

Dated at Madison, Wisconsin

STATE OF WISCONSIN . |
DEPARTMENT OF NATURAL RESOURCES

By

- Darrelt. Bazzell,-Secretary

(SEAL)




