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Clearinghouse Rule No. 01~117

Form 2 — page 2
LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY {s. 227.15 (2) (a)]

Comment Attached YES [: NO |~

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s, 227.15 (2) (¢)]

Comment Attached YES | ] _ NO p~

3. CONFLICT WiTH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES NO |~

4.  ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s.227.15 (2) (e)]

Comment Attached YES NO 1~

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE {s. 227.15 (2) ()]

Comment Attached YES NO h~

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS {s. 227.15 (2) (g)]

Comment Attached YES NO |~

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS {s. 227.15 (2) (h)]

Comment Attached YES NO |~




STATE OF WISCONSIN DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY

The Wisconsin Department of Transpor- f :
tation proposes an order to amend NOTICE OF INTENT TO ADOPT RULE
TRANS 28.01, 28.04(1) and (2), ( ‘ WITHOUT PUBLIC HEARING

28.05(1)(a)1 .;f%c) and (3), 28.{)7(4}(and AND

28.09(2)(a)5; and?éreate TRANS TEXT OF PROPOSED RULE
28.02(1m) and (9m) and 28.09(2)(j),
relating to the Narbor Assistance Rrogram

NOTICE IS HEREBY GIVEN that pursuant to the authority of s. 85.095, and
227.11, Stats., and according to the procedure set forth in s. 227.16(2)(e), Stats., the
Wisconsin Department of Transportation will adopt the following rule amending ch. Trans
28 without public heéring unless, within 30 days after publication of this notice [revisor to
insert date], the Department of Transportation is petitioned for a public hearing by 25
natural persons who will be affected by the rule; a municipality which will be affected by
the rule, or an association which is representative of a farm, labor, business or
 professional group which will be affected by the rule.

Qﬁéstiéns about this rule and any petition for public hearing may be addressed to
Elien Fisher,_ Department of Transportation, Bureau of Rails and Harbors, Room 1558,

P. Q. Box 7814, Madison, Wi 53707-7914.

Analysis Prepared by the Wisconsin Department of Transportation

STATUTORY AUTHORITY: s. 85.095, Stats.
STATUTES INTERPRETED: s. 85.095, Stats.

General Summary of Proposed Rule. This rule making will enable
communities where cruise ships are a port of call to apply for Harbor Assistance
Program (HAP) funds to construct/improve docking and terminal facilities to
accommodate these ships. It will also enable communities that have already received
HAP funding to use these previously-constructed facilities for cruise ships.




Fiscal Effect. There are potentially twelve communities likely to be affected by
this change in policy: Milwaukee, Green Bay, Manitowoc, Sturgeon Bay, Sheboygan,
Marinette, Northport, Washburn, Superior, Bayfield, LaCrosse and Prairie du Chien.
Six of these communities may seek an amendment to their current HAP agreement for
projects that have already been constructed (Green Bay, Northport, Superior,
Marinette, Milwaukee and LaCrosse). Other than a few hours of HAP staff time, there
would be no cost associated with this change. :

The communities most likely to seek HAP funding within the next 8-10 years to
construct new facilities for cruise ships are Manitowoc, Sturgeon Bay, and Milwaukee.
The current HAP budget is $4 million for the biennium. If these projects are
economically justified and compete favorably against applications to improve cargo-
handling facilities, almost half of the current HAP budget.could be spent for this type of
project over the next 8-10 years.

Initial Requlatory Ffexi_biiity Anélysis_, This proposed éﬁange is not éXpected to
have a significant direct affect on small businesses.

Copies of Proposed Rule, Copies of the proposed rule may be obtained upon
request, without cost, by writing to Ellen Fisher, Department of Transportation, Bureau
of Railroads and Harbors, Room 155B, P.O. Box 7914, Madison, Wl 53707-7914, or by
calling (608) 267-9319. Hearing-impaired individuals may contact the Department by
using TDD (608) 266-3096. Alternate formats of the proposed rule amendment will be
provided to individuals at their request.

TEXT OF PROPOSEDRULE

Under the authﬁrity vasted. .in the ététe of Wisconéin department of transpbrtatiorz,
by s. 85.095, Stats., the department of transportatiorcposes to amendﬂ a rule
interpreting s. 85.095, Stats, relating to theﬁérbor f(ssistance Frogram.

SECTION 1. Trans 28.01 is amended to read:

Trans 28.01 Purpose and scope. The purpose of this chapter is to set forth
the department-of transportation’s degartm.ant’s administrative interpretation of s.
85.095, Stats., and to prescribe the administrative policies and procedures for
implementing the harbor assistance program authorized by s. 85.095, Stats.

SECTION 2. Trans 28.02(1m) and (9m) are created to read:




Trans 28.02(1m) “Cruise vessel” means a passenger vessel és defined in 46
USC 2101(22) or a small passenger vessel as defined in 46 USC 2101(35) that
prdvides overnight accommodations for at least 50 passengers for hire and operates c).n
a schedule between 2 points of sailing. Cruise vessels are not considered to be
recreational vessels.

(8m) “Ferry” means a passenger vessel that has provisions for deck passengers
or vehicles, or both, and operates on a regular schedule between a minimum of 2
points. |

SECTI-QN 3. Trans 28_._04(1) and (2) are an%ended to read:

Trans 28.04(1) DESCRIP‘?‘ION, Every eligible harbor assistance project shall

benefit a commercial transportation facility. Eligible harbor assistance projects includgée
dockwall and disposal facility construction, repair, maintenance or rehabilitation:

mamtenance dredgmg cf materiais from a harbor or dredging of new harbor areas:

o .dfedged mateﬂa! dispcsa! and ather harber smprovements reiated to the physncai

needs of a port that maintain or increase commodity or passenger movement
capabilities. |

(2} LOCATION. Eiigible projects shall be located only in Great Lakes or
Mississippi River system harbors where vessels take on or discharge a combined .totaf
of more than 1,000 tons of commercial cargo per year, where commercial, naval or

recreational vessels are built; where passenger or vehicie—carrying ferry service

connects the Wisconsin communities along the Great Lakes and Mississippi River, or

connects the Wisconsin mainland with other states, Canadian provinces or populated

islands in Wisconsin or where commercial fishing vessels unload fish. The U.S. army




corps of engineers’ annual tonnage figures shall be the basis for the tonnage
determination; where tonnage figures are not available, an applicant shall provide

tonnage figures based on auditable records.
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r%\ 'SECTION 4. Trans 28.05(1)(a)1., (c) and (3) are amended to read: s
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a benefit-cost analysis. Benefits must exceed costs \t“

&/ Trans 28.05(1)(a)1. Indicators of expected economic impact shall be determined

;
;
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" for the project to be further evaluated for funding. ./<:>)

(c) Amount of tonnage and waterborne transportation: Higher priority shall be

given to projects in harbors with larger amounts of tonnage and waterborne

transportation, and a lower priority shall be given to projects in harbors with lesser

amounts of tonnage and waterborne transportation. Improvements that benefit cruise

vessels shall be of lower priority than improvements benefiting vessels transporting

cargo or operating as ferries.

(3) The department shall establish an advisory council, under authority of

s. 15.04(1)(c), Stats., to evaluate harbor assistance program project applications. The
advisory council shall include a representative of the Wisconsin department of

development commerce and of the Wisconsin coastal management council and shall

include 2 or 3 other persons famifiar with water transportation. Consistent with this
chapter, the advisory council shall evaluate and rank the proposed projects and shall
recommend to the department the priority of the projects to be funded.

SECTION 5. Trans 28.07(4) is amended to read:

Trans 28.07(4;%The department shall may not assume a continuing funding

responsibility for any project.




SECTION 6. Trans 28.09(2)(a) / ié amended to read:

Trans 28.09(2)(a)5. A statement that the proposed project is consistent with the
three-year 3-year harbor development statement of intentions submitted by the eligible
applicant as required by s. Trans 28.10.

SECTION 7. Trans 28-@9(2)0) is created to read:

Trans 28.09(2)(j§¥n estimated annual number of passengers that will be
affected by the project.

(END OF RULE TEXT)

Effective Date. This rule shall take _éf.fe.ct-én fhé first day of the month following
publication in the Wisconsin Administrative ﬂegister as provided in s. 227.22(2), Stats.
A

¢ )
Signed at Madison, Wisconsin, this ﬁf - day of
October, 2001.

e
.TERR}&ML{-L&AHY, PE -\
Wisconsin Department of Transportation
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June 14, 2001

Mr. Gary L. Poulson, Deputy Revisor
Revisor of Statutes Bureau -
~ . 131 West Wilson Street -
Suite 800 '
Madison, Wisconsin 53703

RE: STATEMENT OF SCOPE OF PROPOSED RULEMAKING, TRANS 28

Dearig 7'

: AEnc!oséd is the Statement of Scope for the proposed amendment of ch. Trans
28. Please publish the Scope Statement in accordance with § 227.135(3), Stats., in the
Administrative Register.

Sincerely,

Enclosures

cc:  David Schmiedicke/DOA State Budget Director
Senator Judy Robson, Co-Chair/JCRAR
Representative Glenn Grothman, Co-Chair/lJCRAR
Alice Morehouse
Mike Goetzman
Ellen Fisher

774 2/2001




STATEMENT OF SCOPE

DESCRIPTION OF THE OBJECTIVE OF THE RULE;

This rule making will amend Chapter Trans 28 to consider port facilities/improvements
used by cruise ships to be eligible for funding consideration through the Harbor
Assistance Program (HAP) under s. 85.095, Stats. It would allow communities that
have HAP-funded facilities to use them for cruise ships.

DESCRIPTION OF EXISTING POLICIES RELEVANT TO THE RULE AND OF NEW
POLICIES PROPOSED TO BE INCLUDED IN THE RULE AND AN ANALYSIS OF
POLICY ALTERNATIVES:

The definition of a “commercial transportation facility” in ¢h. Trans 28 "does not include
a facility used on a regular basis by recreational or sport fishing vessels.” Since the
HAP began, the Department has interpreted passenger. cruise boats and seasonal
ferries to be “recreational vessels” and, therefore, not eligible for HAP funding. Grant
agreements between the Department and communities that have received HAP funding
to construct or repair port facilities specifically prohibit them from use by recreational
vessels. -

It has been Department policy to consider publicly-owned facilities serving the ferry
operations to Washington Island and Madeline Island not to be “recreational’ because
they operate year-round, carry vehicles as well as passengers, and most of the freight
needed by the island communities, essentially serving ‘as an extension of the state

There are no other programs within Wisconsin that finance the construction or repair of
facilities used by cruise vessels. There are also no federal programs that finance the
construction of these types of facilities if the routes are not designated on the National
Highway System and the service doesn't serve a "commuter” function.

Affected Communities. The following twelve communities ére likely to be affected by
the requested change in policy: Milwaukee, Green Bay, Manitowoc, Sturgeon Bay,
Sheboygan, Marinette, Northport, Washburn, Superior, Bayfield, LaCrosse and Prairie
du Chien.

Potential Fiscal Impact. Six of these communities would likely seek an amendment to
their current HAP agreement for projects that have already been constructed (Green
Bay, Northport, Superior, Marinette, Milwaukee and LaCrosse). Other than a few hours
of HAP program staff time, there would be no cost associated with this change.

The communities most likely to seek HAP funding within the next 8-10 years to
construct new facilities for cruise ships are Manitowoc, Sturgeon Bay, Milwaukee and
possibly Bayfield. The current HAP budget is $4 million for the biennium. If these




projects are economically justified and compete favorably against applications to
improve cargo-handling facilities, almost half of the current HAP budget could be spent
for this type of project over the next 8-10 years.

Policy Alternatives. The two policy alternatives are either to amend Chapter Trans 28
to include cruise ship facilities to be eligible for HAP funding, or to maintain the existing
policy that defines cruise ships as recreational vessels. The Department has received,
and agreed with, requests from the Wisconsin Commercial Ports Association and
several legislators for this policy change; therefore, it would appear inconsistent not to
proceed with this rule change.

STATUTORY AUTHORITY FOR THE RULE:
s. 85.095, -S_-’;_a_t_s._ S _ _

ESTIMATES OF THE AMOUNT OF TIME THAT STATE EMPLOYEES WILL SPEND
DEVELOPING THE RULE AND OF OTHER RESOURCES NECESSARY TO
DEVELOP THE RULE: | |

Approximately 40 hours, which represents the collective time expected to be spent by
Department staff.

Signed at Madison, Wisconsin, this _\_‘i day of

TERRY MULCAHY, P.E. é’
Secreta
Wisconsin Department of Transportation
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The Honorable Judy Robson October 5, 2001
Senate Chairman

Joint Committee for Review

- of Administrative Rules

Room 15 South, State Capitol

Madison, Wisconsin 53702

The Honorable Glenn Grothman
Assembly Chairman
Joint Committee for Review

of Administrative Rules
Room 15 North, State Capito!
Madison, Wisconsin 53702

RE: NOTICE OF INTENT TO ADOPT RULE WITHOUT PUBLIC HEARING and Text
of Proposed Rule, relating to the Harbor Assistance Program, Trans 28

Dear Senator Robson and Representative Grothman:

Enclosed for your information is a Notice of Intent to Adopt Rule Without Public
Hearing and Text of Proposed Rule making relating to the above-entitied matter. This
document has also been filed with the Legislative Council and with the Revisor of
Statutes in accordance with the requirements of ss. 227.15(1) and 227.16(2)(e), Stats.

Enclosure

ce! Alice Morehouse/Mike Goetzman/Ellen Fisher

D774 272004




STATE OF WISCONSIN DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY

The Wisconsin Department of Transpor-

tation proposes an order to amend + NOTICE OF INTENT TO ADOPT RULE
TRANS 28.01, 28.04(1) and (2), ! WITHOUT PUBLIC HEARING
28.05(1)}(a)1., (c) and (3), 28.07(4), and AND

28.09(2)(a)5; and create TRANS TEXT OF PROPOSED RULE
28.02(1m) and (9m) and 28.09(2)(}),
relating to the Harbor Assistance Program

NOTICE IS HEREBY GIVEN that pursuant to the authority of s. 85.095, and
22711, Stats., and according to__the procedure set '_f;_{?rth in s. 227.16(2)(e), Stats:, the
Wisconsin erartm-ent of Tr.ansp{_}rtation will adopt the fi.)liow'ing:ruie amendin'g. ch-.?rarf_s
28 without public hééring urﬁess, within 30 days after .;ﬁublicaﬁon of this notice [revisor to
insert date], the Department of Transportation is petitioned for a public hearing by 25
natural persons who will be affected by the rule; a municipality which will be affected by
the rule; or an association which is representative of a farm, labor, business or
professmnaigroupwh:chwﬁibe affected bytheruie gran - i i

Questions about this rule and any petition for public hearing may be addressed to
Elien Fisher, Department of Trénspo_rtation, Bureau of Rails and Harbors, Room 1558,

P. O. Box 7914, Madison, Wl 53707-7914.

Analysis Prepared by the Wisconsin Department of Transportation

STATUTORY AUTHORITY: s. 85.095, Stats.
STATUTES INTERPRETED: s. 85.095, Stats.

General Summary of Proposed Rule. This rule making will enable
communities where cruise ships are a port of call to apply for Harbor Assistance
Program (HAP) funds to construct/improve docking and terminal facilities to
accommodate these ships. It will also enable communities that have already received
HAP funding to use these previously-constructed facilities for cruise ships.




Fiscal Effect. There are potentially twelve communities likely to be affected by
this change in policy: Milwaukee, Green Bay, Manitowoc, Sturgeon Bay, Sheboygan,
Marinette, Northport, Washburn, Superior, Bayfield, LaCrosse and Prairie du Chien.
Six of these communities may seek an amendment to their current HAP agreement for
projects that have already been constructed (Green Bay, Northport, Superior,
Marinette, Milwaukee and LaCrosse). Other than a few hours of HAP staff time, there
would be no cost associated with this change.

The communities most likely to seek HAP funding within the next 8-10 years to
construct new facilities for cruise ships are Manitowoc, Sturgeon Bay, and Milwaukee.
The current HAP budget is $4 million for the biennium. If these projects are
economically justified and compete favorably against applications to improve cargo-
handling facilities, almost half of the current HAP budget could be spent for this type of
project over the next 8-10 years.

| -.'_ilﬁi'tié.i‘.':Rég-ui'ator_'jf"Fiéxibi!'itviAna'l'ys.i.s. This proposed change is not expected to
have a significant direct affect on small businesses.

Copies of Proposed Rule. Copies of the proposed rule may be obtained upon
request, without cost, by writing to Ellen Fisher, Department of Transportation, Bureau
of Railroads and Harbors, Room 1558, P.O. Box 7914, Madison, Wi 53707-7914, or by
calling (608) 267-9319. Hearing-impaired individuals may contact the Department by
using TDD (608) 266-3096. Alternate formats of the proposed rule amendment will be
provided to individuals at their request.

. TEXTOF PROPOSED RULE

Under fh:e .a-.ut.h-ority vested in the sta’te. 61’ Wisconsin, department of transportation,
by s. 8___5.095_,-._Stats.,'the .dé';a_anment of t;ansporta_ﬁon hereby proposes to amend a rule
inter;a?éﬁng s 85_.09-5.,. Stats., relating to the Harbor Assistance Program.

SECTION 1. Trans 28.01 is amended to read:

Trans 28.01 Purpose and scope. The purpose of this chapter is to set forth
the deparment-oftransportation’s department's administrative interpretation of s.
85.095, Stats., and to prescribe the administrative policies and procedures for
implementing the harbor assistance program authorized by s. 85.095, Stats.

SECTION 2. Trans 28.02(1m) and (9m) are created to read:




Trans 28.02(1m) “Cruise vessel” means a passenger vessel as defined in 46
USC 2101(22) or a small passenger vessel as defined in 46 USC 2101(35) that
provides overnight accommodations for at least 50 passengers for hire and operates on
a schedule between 2 points of sailing. Cruise vessels are not considered to be
recreational vessels.

(9m) “Ferry” means a passenger vessel that has provisions for deck passengers
or vehicles, or both, and operates on a regular schedule between a minimum of 2
points.

SECTION 3. Trans 28.04(1) and (2) are amended to read:

Trans 28.04(1) DESCRIPTION. Every eligible harbor assistance project shall
benefit a commercial transportation facility. Eligible harbor assistance projects include:
dockWai! and disposal facility construction, repair, maintenance or rehabilitation:
maintenance dredgmg of materlais from a harbor or dredg;ng of new harbor areas;
dredged maieﬂaf dlsgosat and other harbor tmprovements related to the physma!

needs of a port that maintain or increase commodity or passenger movement

capabilities.

(2) LOCATION. Eligible projects shall be located only in Great Lakes or
Mississippi River system harbors where vessels take on or discharge a combined total
of more than 1,000 tons of commercial cargo per year, where commercial, naval or

recreational vessels are built; where passenger or vehicle~carrying ferry service

connects the Wisconsin communities along the Great Lakes and Mississippi River, or

connects the Wisconsin mainiand with other states, Canadian provinces or populated

islands in Wisconsin or where commercial fishing vessels unload fish. The U.S. army




corps of engineers’ annual tonnage figures shall be the basis for the tonnage
determination; where tonnage figures are not available, an applicant shall provide
tonnage figures based on auditable records.

SECTION 4. Trans 28.05(1)(a)1., (c) and {3) are amended to read:

Trans 28.05(1)(a)1. Indicators of expected economic impact shall be determined
by an-efficiency-analysis-known-as a benefit-cost analysis. Benefits must exceed costs
for the project to be further evaiuatea‘ for funding

“(cy Amount of tonnage and waterbome transportatlon Hzgher prforzty shall be
given to pro;ects in harbors w:th !arger amounts of tonnage and waterborne
transportation and a lower priority shaf! be g:ven to projects in harbors with lesser

amounts of tonnage and waterborne transportation. Improvements that benefit cruise

vessels shall be of lower priority than improvements benefiting vessels transporting

carqo or operatan as ferrzes -
: (3) The department shaEi estab.ash aﬁ ..adwsary councﬂ. uncier authoz:zty of
s. 15.04(1)(c), Stats., to evaiuate harbor asszstance prograrn pro;ect applications. The
advusmry counc:lt shait ;nciude a representatnve of the Wscons;n department of_
development commerce and of the W;sconssn coasta! management council and shall
include 2 or 3 other persons familiar with water transportation. Consistent with this
chapter, the advisory council shail evaluate and rank the proposedrprojects and shall
recommend to the department the priority of the projects to be funded.

SECTION 5. Trans 28.07(4) is amended to read:

Trans 28.07(4) The department shall may not assume a continuing funding

responsibility for any project.




SECTION 6. Trans 28.09(2)(a)5. is amended to read:

Trans 28.09(2)(a)5. A statement that the proposed project is consistent with the
three—year 3-year harbor development statement of intentions submitted by the eligible
applicant as required by s. Trans 28.10.

SECTION 7. Trans 28.09(2)(j) is created to read:

Trans 28.09(2)(j) An estimated annual number of passengers that will be
affected by the project.

- (END OF RULE TEXT)

Effective Date. This rule shall take effect on the first day of the month following
publication in the Wisconsin Administrative Register as provided in s. 227.22(2), Stats.

Signed at Madison, Wisconsin, this _(J4- day of
October, 2001.

QM L ey H, Lolle o b
TERRY MULCAHY, P.E. .\
Secretary © |
Wisconsin Department of Transportation
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STATE OF WISCONSIN DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY

CRO1-117

The Wisconsin Department of Transportation proposes an order to amend TRANS 28.01,
28.04(1) and (2), 28.05(1)(a)1., (c) and (3), 28.07(4), and 28.09(2)(a)5; and create
TRANS 28.02(1m) and (9m) and 28.09(2)(), relating to the Harbor Assistance
Program

REPORT OF THE DEPARTMENT OF TRANSPORTATION
ON THE FINAL RULE DRAFT

| ThiS -'réport is' submitted to the presiding officers of the Senate and Assembly for

referral to the appropriate standing committees. The report consists of the following -

parts:

Part 1--Analysis prepared by the Department of Transportation.

Part 2--Rule text in final draft form.

Part 3--Recommendations of the Legislative Council.
”5n%ﬁ¢ggM$pémmdm®@mmﬁémwwmm&a2%1%&smw

Submitted by:

L

MATT SCHEMMEL

Assistant General Counsel

Office of General Counsel

Department of Transportation

Room 115-B, Hill Farms State
Transportation Building

P. 0. Box 7910

Madison, WI 53707-7910

(608) 266-8752




PART 1
Analysis Prepared by the Wisconsin Department of Transportation

STATUTORY AUTHORITY: s. 85.005, Stats.
STATUTES INTERPRETED: s. 85.095, Stats.

General Summary of Proposed Rule. This rule making will enable
communities where cruise ships are a port of call to apply for Harbor Assistance
Program (HAP) funds to construct/improve docking and terminal facilities to
accommodate these ships. It will also enable communities that have already received
HAP funding to use these previously-constructed facilities for cruise ships.

Fiscal Effect. There are potentially twelve communities likely to be affected by
this change in policy: Milwaukee, Green Bay, Manitowoc, Sturgeon Bay, Sheboygan,

- Marinette, Northport, Washburn, Superior, Bayfield, LaCrosse -and Prairie du Chien.

Six of these communities may seek an amendment to their current HAP agreement for.
projects. that have already been constructed (Green Bay, Northport, Superior,
Marinette, Milwaukee and LaCrosse). ' Other than a few hours of HAP staff time, there
would be no cost associated with this change.

The communities most likely to seek HAP funding within the next 8-10 years {o
construct new facilities for cruise ships are Manitowoc, Sturgeon Bay, and Milwaukee.
The current HAP budget is $4 million for the biennium. If these projects are
economically justified and compete favorably against applications to improve cargo-
handling facilities, almost half of the current HAP budget could be spent for this type of

coprojectoverthenext 8-10years. oo L e

Copies of Proposed Rule. Copies of the proposed rule may be obtained upon
request, without cost, by writing to Ellen Fisher, Department of Transportation, Bureau
of Railroads and Harbors, Room 155B; P.O. Box 7914, Madison, Wi 53707-7914, or by
calling (608) 267-9319. Deaf individuals may contact the Department by using TDD
(608) 266-3096. Alternate formats of the proposed rule amendment will be provided to
individuals at their request. A '- '

PART 2
TEXT OF PROPOSED RULE

Under the authority vested in the state of Wisconsin, department of transportation,
by s. 85.095, Stats., the department of transportation hereby proposes to amend a rule
interpreting s. 85.095, Stats., relating to the Harbor Assistance Program.

SECTION 1. Trans 28.01 is amended to read:




Trans 28.01 Purpose and scope. The purpose of this chapter is to set forth
the depariment—of {ransportation’s department's administrative interpretation of s.
85.095, Stats., and to prescribe the administrative policies and procedures for
implementing the harbor assistance program authorized by s. 85.095, Stats.

SECTION 2. Trans 28.02(1m) and (9m) are created to read:

Trans '28.02(1m) “Cruise vessel” means a passenger vessel as defined in 46
USC 2101(22) or a smaii passanger vessel as defined in 46 USC 2101(35) that
provndes ovemight accemmodattons for at least 50 passengers for hire and operates on-':.fﬁ :
a _schedgfe..b_e’gw.ee_n _-2 ppmts of salt_mg. Cruise vessels are not considered to be_.':
recreational vessgé}s.. | |

(9&;) “Ferry” rne.ans a passénger vessel that has provisions for deck passengers
or vehicles, or both, and operates on a regular schedule between a minimum of 2
paints
| SECT!ON 3 Trans 28 04(1) and (2) are amencied to read:

Trans 28.04(1) {JESCRiPTiON Every e!tg:bfe harbor assistance project shail
benef“ t a commarcua! trans;oortation fac;hty Efzgzbie harbor assistance projects mctudem. iy
dockwaii and dssposai fac;faty constructlan repair, maintenance or reha-bilitation;'
maintenance dredging of materials from a harbor or dredging of new harbor areas;
dredged material disposal; and other harbor improvements related to the physical

needs of a port that maintain or increase commodity or passenger movement

capabilities.
(2) LOCATION. Eligible projects shall be located only in Great Lakes or

Mississippi River system harbors where vessels take on or discharge a combined total



of more than 1,000 tons of commercial cargo per year, where commercial, naval or

recreational vessels are built, where passenger or vehicle-carrying ferry service

connects the Wisconsin communities along the Great | akes and Mississippi River, or

connects the Wisconsin mainland with other states, Canadian provinces or populated

islands in Wisconsin or where commercial fishing vesseis unload fish. The U.S. army
corps of engineers’ annual tonnage figures shall be the basis for the tonnage
determination; where tonnage figures are not available, an applicant shall provide
tomage ﬁgﬁres’ based on auditable records. | |
: SECTION 4. Trans 28.05(1)(a)1., (c) and (3) are amanded to read:
Tgans 28.05(1)(a)1. Indicators of expected economic impact shall be determined

by an-efficiency-analysis-known-as a benefit-cost analysis. Benefits must exceed costs

for the project to be further evaluated for funding.

(c) Amount of tannage and waterbome transportation ngher prior:ty shaif be

S --.-’555gwen to pro;ects in harbors with larger ‘amounts ‘of tonﬂage “dind: waterborne"""

_tz‘anspoﬁat;on and a lower priority shall be gtven to pro;ects in harbors with Eesser__

amounts Gf toﬁnage and waterborne transportatlon lmprovemenis that benef t cru&se" -

'vesseis shaﬁ be of- ¥ower priority than improvements bene’t" tmq vessels transportznq o

cargo or operating as ferries.

(3) The department shall establish an advisory council, under authority of
s. 15.04(1)(c), Stats., to evaluate harbor assistance program project applications. The
advisory council shall include a representative of the Wisconsin department of
development commerce and of the Wisconsin coastal management council and shall

include 2 or 3 other persons familiar with water transportation. Consistent with this



chapter, the advisory council sh'_ail evaluate and rank the proposed projects and shall
recommend to the department the priarity of thé projects to be funded.

SECTiON 5. Trans 28 07(4) is amended to read:

~ Trans 28 O?(4) The department shall may not assume a continuing funding

responsibility for any project.

SECT-!ON 6. Trans 28.09(2)(a)5. is amended to read:

Trans 28 09(2)(3)5 A staiement that the proposed project is cons;stent with the
N th;ee—year 1_3__3@3 harbor deveiopment statement of mtentions subm;ﬂed by the ehgibie e
_-apphcant as requ;red by s Trans 28 10 i o |

SECTION 7 Trans 28. 09(2)(_1) is created to read

Trans 28,09(2)([) An est;mated annual number of p‘és’sengers that will be
affected by the project. |

(END OF RULE TEXT)

Effectwe Date ”i’h;s ruie shafl take effect on the f rst day Of the month foiiowsng =
pubi;cat;on in the Wisconsin Administrative Regisier as provided in s, 227.22(2), Stats.

Stgned at Maduscn W;sconsm this 1O day of;_-
December 2801 S

%\W

TERRY MULGAHY, P.E.
Secretary
Wisconsin Department of Transportatton




PART 4
CR01-117

ANALYSIS OF FINAL DRAFT OF TRANS 28

(a) Need for Amended Rule. This rule making will enable communities where
cruise ships are a port of call to apply for Harbor Assistance Program (HAP) funds to
construct/improve docking and terminal facilities to accommodate these ships. It will
also enable communities that have already received HAP funding to use these
previously-constructed facilities for cruise ships.

(b) Modifications as a Result of Testimony at Public Hearing. Notice of intent
to adopt this proposed rule without public hearing was given under the procedure set forth
in's.227.1 6(2)(:3) Stats No one petitioned for a public hearing and no public hearing:
was heid ' .

(cy Lisf of Persons who Appeared or Registered at Public Hearing. Because
there was no hearing, there were none.

(d) Response to Legislative Council Recommendations. The Legislative
Council made no recommendations to the proposed rufe.

(e) Final Regqulatory Flexibility Analysis. This proposed change is not
o expected to have a srgnn‘" cant dureci affect on smalE busmesses



