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ORDBER. OF THE STATE OF WESCONSiN NATURAL RESOURCES BOARD
AMENDING REPEAL!NG ANE) RECREAT!NG ANf) CR&ATING RUL£S

The Szate of Wzscnnsm Natural i’{esc"" s_._BQard' :roposes an ¢ rder to amend NR fQS GB(THQL _—
103.04(4) and {11), 103.05(3) and "‘E. .08(1) and (3}{b); peai and mcwat& NR 103.08(4); and -
to create NR 103, 0?(1m} and {4) 103 08_§{3}l§) and. ch N : 350 mfatmg to wetiand cump __satary _

mitigation.

o .WESCGﬂSIn Act ’347 of 3999 was sagnad_

‘' review process depending or the type of act

Summarv Prepared by Departmem of Natural Rescurces

-_-Statutary authorlty 58 23_ 2%, 281 15_a d 227

"_j__'_za{a) Stats e
'Statutes mtefpratad s 23 321 Stats -

. '_ iaw on May 1(} 2000 and mciudes twc main o
' componentSWenfomement authonty ‘and’ authonty to consnder wettand compensatory m;tsgat;on in
permitting/approval decisions, The law granted the ﬂepanment authcnty to. enfcrce conditions of its
water quality. certification’ decasaem, ‘and this:measure went.into. effect upon signing. For. compensatory .
mlt;gat:on, ‘the law granted generai authonty for the Deparzmem to consider mitigation projects.inits. . .
decisions, and-called for-the Department to write rules for both: the process and the speczftc
requtrements for ccmpensatory m;tigatmn pro;acts and mattgatton bankmg L

The: propcsed changes to’NR 103 addrass the process for-cons :_'eration of wetland compens__ '_ery
mitigation, To make the new. promss claar, the depaﬂmem praposes a complete re-write of the .
___;dec:saon procass sactmﬂ 0 3. 08(4} The ' smn wauid set ferth a da erent

E compensatory mitigation- en’ters intoa decnsmn,-
shalf be fnund in NR 350 ' .

cdrﬁ'péh'é_ tion site to. the area of impact, and 1 "&ypé’ra é;éi-éc':ém nt project; requiiémemé for
planning and- desxgn of ‘compensation sites; requeremems for short and Iong»term monitoring and
management of compensation sites; financial assurances that the s:tes ‘will be constructed and
maintained as appfoved reqmmments for long-term’ protection of. sites as wetlands ussng aasements or:
deed restrictions; a| cess fcr mitigation banking and the responsibilities of bank sponsors and the
department; and requirements fnr puialzc: nottﬁcat;cn on: mftlgatmn banks and bank pmpnsais

SECTION 1. NR 103.03(1}(g) is amended to read:

NF 103.03{1){g) Recreational, cultural, educational, scientific and natural aesthetie scenic
beauty values and uses.




SECTION 2. NR 103.04(4) and (11} is amended to read:

NR 303.04{4} |

: s; Unique and sugmﬁcant wetlands zdentifted in‘special area

s management ptans (SAMF’} specsai wetland m‘ventory studies {SWiS) advanced delineation and
identification studies (ADID} and areas designated by the ‘United States environmental pmtection
agency under s. 404{c), 33 USC 1344 {c); R

{11) Wild rice waters as-listed-ins—NRB-18:08; and

SECTION 3. NR 103. 05(3) is amended to read

NR 103.05{3} These procedures are promulgatad under 5. 23 321 28’1 11 281. 12{1) and
281.15 and 283,001, Stats. w i s :

SECT?ON 4 NR 103 07{1m), (4) and (5) are created to read

NE 103 07(1m}“M|tlganon prmect" ‘means the restoratlor_a enhancement ot creation of
We‘tiands to compensate for adverse impacts to other wetiands '“Mutagatmn progect includes using
credits from a wetiand mft:gatmn bank SR S o L T R E T

{4} "Wetland mitigation bank™ means a system of: acccunt;ng for wetiand ioss and
compensation that includes one or more sites where wetlands are restored, enhanced or created to
provide ‘transferabie credits to be subsequently appiied to compensate foradverse smpacts 1o other
wetiands T LAl . C e : g

SECTION 5. NR 103.08(1} is amended to read:

NR 103.08(1} The department shall review all proposed activities subject to this chapter and
shall ‘determine Whether the project proponent has shown; based:on-the factors in: sub. {3};:if the
activities are'in conformance with the provisions of this chapter. . The department shall, upon -
request, meet with'a' pro;ect proponent and other interested persons to'make a prelzmsnary aﬂa}yﬁs
assessment of the scope for an anaivs:s of aiternatwes and the: potantaal for: complsance ‘with thas
chapter : . o T

SECT!ON 6 NR ‘!03 08(3)(b} is amended 10 read

- NR 103, 08(3)€h) Practtcabie alternatives to the pmposai whach wuii ﬁe%-aéVef—seMnmae%
avoid and minimize adverse impacts to wetlands and will not result in other significant adverse
enviropmental consequences;




7 the. factors in'sub. {3) and consadermg potemeal wet[and functaonai vaiues prcvzd

SECTION 6m. NR 103.08(3) (g} is created to read:

NR 103.08{3)(g) Any potential adverse impact to wetlands in envsmnmentat!y sensitive
areas and enwronmental comdors edent:f;ed in areaw;de water quallty management pfans '
SECTION 7. NR 103.08(4} is repealed and recreated to read

NR 103.08(4}a) Except as provided in par. (b}, {c} or (d)}, the department shaii maka a
finding that the requirements of this chapter are satisfied if it deterrmines that'the’ pm;ect proponent
has shown all of the following: R

1. No practicable alternative exists which wou{d avoid adverse impacts to wetlands.

. 2.1 subd. 1. is met, ail practicable measures to mmamize adverse lmpacts to the functsonal
values of the affectad wettands have been taken - S EEE

3 i subds f and 2. are rnet, utahzmg the factors in sub (3} {b -to !g) and consud@nng
potential wetiand functzonai vaiues pfovzded by any mat:gatlan prcject that is'part‘of the subject’
apphcat:on, ‘that the activity wnil not result in s:gmﬁcant adverse’ impacts ‘to'wetland: functional:
values, segmf:cam adverse :mpacts to water quaitty or other slgmftcant adverse enwranmen’taf
consequences h L R

(b) For all actavmes that will ‘adversely affect a wetland in'an’area of spec;ai natural resource -

interest as listed in s. NR 103.04 or that will adversely affect an area of special natural resource”
interest, the department may not consider potent:a! functional vatues promded by any mit:gation project
that :s part. of the subject appi:catton ' R - -

partment, ut;l;zmg

| _y'any m;ttgatfcm
project that is part of the sub;ect application, shall make a finding that the feqwrements of this chapter
are sat:sffed if it determmes that the project propcnent has shown ‘that the activity will not result in
significant adverse :mpac‘:s to wetland functmnai vatues, sngnrfecant adverse impacts: ta water quahw or
other segmfrcan’c adverse envzronmentai consequences The department may fimit the scape of ‘the =
anaiyszs of alternatwes under sub (3}{b}, as determined at the preixmmary assessment mee’emg umfer
sub. {1}, . . RIS EER

(c) For aii act;v:tses whtch meet ong; or more of subd 1,20 0r 3., the de

1. The activity is wetland dependent.

2. The surface area of the wetland impact, which includes impacts noted in s/ 'NR:
103.08(3), is 0.10 acres or less.

3. All wetlands that may be affected by an actiVity are 1ess than one acre in size, located
outside a 100-year floodplain, and not any of the following types:

a. Deep marsh.
b. Ridge and swale c:_o_mple;c.

C. Wet prame not dommated by reeri canary gfass (Phaians amndmacea} to the excluslon of
a significant population of native species.

P



d. Ephemeral pond in a wooded setting.

e; Sedge meadow or fresh wet meadow nat ciommated by reed canary grass {Phalans
arundinaceal 1o the. exciusmn of & s:gmﬁcant population of native species and located south of
highway 10.

f. Bog located south of highway 10

9 Hardwocd swamp iocated south of hrghway 30

h. Comfer swamp located south of htghway 10.

i Cedar swamp iocated north of hsghway %0

- (di)': For cranherry operatmns the departmem uteilzmg the factors in sub {3) (b) ta {g), shall
make a f;ndmg that the requlrements of. this chapter are satisfied if it determines that the ‘project
proponent. has shown that the. activ;ty will. not result in significant adverse impacts 10 wetland
functtonal vatues, signi can "a_tiversa ;mpacts to water quality or other mgntﬁcam aéverse
environmental. cansequences _For the, purposes of determmmg whether there is a practtcabie _
alternative to.a. proposed expansion; of an ex:stmg cranberry operataon the analysis shall be ilmated _
to alternatives within the boundarzes of the property where the existing cranberry operatlon ;s
located and on property immediately adjacent to the existing cranberry operation. For new '
cranberry. oparattons, a. practlcable alternatives analySts sbaﬂ be canducted whlch mcludes off-site
aiternatwes : : :

{e) Mltagation' pmjects and the use of Wetiand mttlgation banks shaii be camed out in
accordance with-ch. NR 350-and- any - memorandum of agreement between the departmem and the
-_.Umted States army corzps of engineers: ‘that. astabﬁsh' 'S guldelmes for. mitigat;on projects and _

Nate Exampies 0.__weﬂand e;;oieg!cai evaiuation methc}ds mclude but are not izm;ted to
“Wetiand Evatuatlon Technigue” - (FHWA!CO&} ‘Wzsconsm Wetiand Evaiuataon Methodoiogy ;
"Hoﬂands—Magee {iEPfNormandeau) "anesota Wet!and Evaiuatten Methodology for the. North
Ceritral United. States "_:and the "W;sconsm Dapartment of Naturaﬁ Hesourc&s Rapzd Assessmem
Methcd“ S '

Note Examples of available }and use studies mciude Special Area Management Plans
{SAMP), Special Wetland lnventory Studies (SWIS) and Advanced Delineation and ldent:flcatson
Studies (ADID),. S o L .

SECTION 8...Chapter NR 350 js. created to.read:

" Chapter NR 350
Wetland Compensatory Mitigation

NR 350.01 Purpose. (1) The purpose of this chapter is to establish standards for
development, monitoring and long term maintenance of wetland compensatory mitigation projects
that are approved by the department and 1o establish procedures and standards for the
establishment and maintenance of mitigation banks.



_12) These provisions are adopted pursuant to s. 23.321, Stats.

Note: Additional information can be found in the memorandum of agreement betwieen the
department and the United States army corps o’i engmeers that adopts gmdelmes for weiland
compensatory m:tzgatlon in Wusconszn o : :

... .NR 350 02 Appilcabnilty Th:s chapter applies to all compensatory mitigation prejects that
are consndered by 'the department as part of a review’ proce_ss conducted in accordance w:th chs,
NR 103, 131 and, 132. This chaptar does not apply 1o compensatory ‘mitigation conducted by the
department of traﬂsportat:on as part of the liaison process pursuant to s. 30.12(4), Stats. This
chapter does not appiy fo: compensatory mitlgailon conducted as a requurement of a federai permtt
tssued przcr to the effectwe date of thas ruie PN Irewsor msert date] '

NR 350 03 Deﬁﬁitfon& in thls c?‘sapter‘

Cn .. 58 T =) a. m nt ’that centams specuflcanons pertammg ’to the
B estabitshmem operat n and mai enance of a. m:t atmn bank :cientlficat;on of the gcals, o _
ab;ectwes, procedures for. operation of the met:gat;cm bank ‘and mcorparates the appropnate terms::_' g

“and coﬁd:ttons of thls chapte;, S

(2) "'Bank spansor means any publac or prwate ent:ty fmanmaity respons&hﬁe for estabhshmg__
and, in most cases, ope{atmg a mitigation bani( o '

(3). “Compensat:on or compensatory mitigation” means the restoration, enhancement or
creatlcn of wetiands exprassiy for the. purpose of cempensatmg for unavo:dabie adverse lmpacts
that remain afier aif appropnate and pract;cab e avo:dance and minimization has been ach:eved

{4} "Ccmpansat:cn ratlg"_ means ‘the number of acres a project proponent shall prowde ata
‘proj ; ' ' a"permmed pro;ect i

(5) "Compensanon s;te plan ‘means a comprehenswe document prepared by a pm;eci s
proponent or, bank sponsor that pmwdes a thorough descraptron of a proposed ccmpensat:on
pro;ect : - o

{6} "Ccrractwe act:on means an ac’uon taken hy a project proponent or bank apt:msnf 1o
correct deftmenc;es m a wetiand compensatory___mltlgat:on progect as earEy as posseble aiter the _
prcbiem :s naticed ' s

{7} ”Creanon _means a techmque snvoivmg the estabitshment of a watiand whare one d:ct
not hastaracaity exist..

_ -{8)."Credit” means a unit of measure, in acres, representmg the ac:cruai or attamment of
wetland functions and values at a compensation site.

. ..9) iDebit” means a unit of wetland value, in acres, that is withdrawn from the weﬂand
m:tigatton bank upon appmva! of a bankmg transaction. :

.410}."Degraded: wetland” means a wetland subjected to deleterious activities such as
dramage, grazing, ;cuEt;vat;on mcreased stormwater input, and partaai f:ﬂmg, to the extent zhat N
natural. weﬂand charactar;st:cs are severeiy compromtsed and where wetiand functlon is i
substantlaify reduced.







w
e
e

——

(26} "Wetlands" means an aréa where water is at; néar-or-above theland surface long
enough to be capabie of suppomng aquatnc or’ hydrephytic vege‘tauon and whsch has so:ls mdtcative
of wet cand;tmns ' ' : : : R

NR 350.04 Compensatory mitigatibn seéuence‘ {1} Project pr'openem::s' are 'encewegéd’fe :
consuit W|th the department m preapmpcsai conferences or duﬂng the permtt appi;catlcn pmcess 1o

{2) The project proponent shall conduct an evaiuataon of potent;a! on- srte compensat:on
OPPOFTUHI‘E!ES B ) SRS : v o SRR .
(3) If the department determines that the' pmgect proponent has demanstrated that :t is not

practicable or ecologically preferable to conduct an on-site mitigation project, the department shall
allow the project proponent to conduct off~s|te mltigatmn : TR

{4) Off- sate mnt;gat:on shalE be accemplzshed by the pro;ect proponem etther threugh
purchase ef mmga*tzon bank Cr&dlts or deveicpment ef a pro}ect«speclfrc m:ttgatmn sz’te. e

wetland, then mltlga’tlcn may ocetr through purchase of m:t:gatlon credits from a bank estabkshed ghl H
.pnor to the effective date of this rule ...[revisor insert datel. - L4 é J%;‘;e ' fg‘ﬁfg

{7} Purchase of mitigation bank credits shall be from ‘@ bank that is’ Iasted on- the state
_-feg;stry of approved banks pursuant to s. NR 350 ‘¥3 B

18) lf a progect proponent opts to purchase mat;gatwn bank cred;ts, ‘the :
shall provxde to the department a written affidavit that the purchase ‘oceurred; provadmg the name cf
the mitigation bank, the acres purchased and the s:gnatures of both the project pmponent and the
bank sponsor. - .

b NR 35() {)5 Plafmmg for a mmgetzon pro;ect. q(mn M:ttgataon pro;ects may tnveive one ‘or a
combmatton of technlques includ g«restﬂtatmn, enhancement or creatacm of wetiand$ Restorat;on
is the preferred techntqu o : i R

(3) ‘Unless the wetland impacted by the permitted activity is a'deep marsh or a 'shallow
open water community, creation of ponds or deepwater habitats as a mitigation project may not.be
accepted by _tbe department.

(4) When pract;cabie, ccmpensataen sites may nm reiy cn structures that reqmre actwe T
maintenance and management.

{5} Ccmpensatuon sites shali include a zone of vegetated upland adjacent’ te the wetiand
that the department determines is adequate to filter run-off entering the wetland.®




NR 350.06. Amount of compensatory mitigation required. {1} . The department shall
determme the: number of-acres.of compensation required based on subs (2) and (3) and shall inform .
~ the project proponent of the determination. Except as provided in subs. {2} and (3}, the _

' compensailon ratio 15 1.5: 1, which means 1.5 acres of compensation for each acre of |mpacted
wetland.: i o o _ _ _

€2} A compensataon ratxa of 1 i may apply if the pro;ect proponent demonstrates to the .
satisfaction of the department that the foilawmg conditions are met:

.(;) Crecfats waIE be purchased from a mlt;gatton bank
{b)..The: permttted progect will-not impact. any of the foilowmg types:
| 1. Deep marsh

2 R:dge and swaie comptex

: 3 Wet pra;rze nm: dommated by reed canary grass (Phalarfs arundmacea) m the exciusaon of
a sigmf:cam populanon of natwa spames : : : :

4 Ephemerai pond in a wooded' settang

5 Sedge meadow or. fresh wet meadow nci dommated by reed canary grass {Phafans
arundmacea) to the exclusion.of a szgmf:canz popuiatmn of. native specaes and iocated south of
‘highway 10

B.. Bog 3ocaied sau‘th cf highway 10..

: Hardwoad swamp §oca’ted suuth of hlghway 10

"._.:_ Con;far swamp ioca‘ted south of haghway 10
' '9‘ 'Ce'da.r swam;ﬁn.fééaféc.f_n'o“rt'h:of I'Ii'igh\'&a'y. 'TO.

"'.'{3) The department may a!low a.variance fmrn the railo insub..(1}, but-no. less than a ratio ~° '

1: 3 I the project will involve. unavoadabie Icss of ;'nore than 20 acres of wetland and if the: pro;ec:t N

proponent demonstrates to the sat:sfactmn of: the depanmem that theﬁ foi!owmg ‘conditions are e met: 5 _
d . f,f‘f}g’z,% »'f:gggg% @nggf ngf S

.{b}..The applicant demonstrates to the department a record of past successes with wetland
mitigation projects... ... . . ' ' o

NR 350.07 Site crediting. (1) The total number of acres of credit at a compensation site of
mitigation.bank site shall be calculated by the department based on :nformatxon provrded mn the
compensation site g!an pursuant 1o s. NR 350.08.

{2} The location of wetland boundaries for use in calculating acreage of wetland at a
compensahon site shai! be made consmtent w;th s. NR 103 08 (1m).

{3} Credit for restoration shall be one credit acre for every one acre restorad.



o -_.compensatmn site, p|an shall B
' -department :

4y Credit {or enhancement can range from no credit to “one credit ‘acre for‘every: acr& ‘of
wetland enhanced The appropriate amount of credit shall be determined by the department based
on a comparison of the functional values of the current condition of the site and the prajected
functional values ‘of the completed compensanon s&ta Proposed managerrient ‘activities’ on.pre-
existing, fu!iy functtonmg wetlands will typ:caify receive no ¢redit. “Re-establishment of' hzstursc
hydrology, land contours and p!ant communities on substantially degraded wetland sites w:ﬂ
typically’ recewe hlghef credat In some cases, mtanswe management activities based on an’
approved plan and backed with financial assurances that the work Will be conducted; may’ receive
credit. Proposed activities that result in conversion of one ‘wetland type 'to another Wetiané type -
will generaﬁiy not be gwen cred;t unless ’there isa demonstrated value in domg so, :

{5} Creation shall only be allowed if the d'ep-artmen‘t"dét'e’rmiﬂes that t'he'pEa’n‘ned“‘dre‘étidnw‘iil
provide srgnlﬂcant wetland functional values. Because of the greater difficulty, poorer track record
and the §onge trme scafe mvotved in the deveiopment cf wetiand funcuons for wetiand creatlon

satisfac‘aon of the 'departm that the cnrcumstances warrant greater credit :

(6) Credlt for astabl;shment of an adequate zone of vagetated upland as requ:red ins. NR
350, 05(5}, :shafl'_be one credit acre for every 10 acres of adgacent vegetated upfand Restorataon
efforts on adjacent upiands that provide additional ecological furictions to ‘the’site, beyand f;itermg
run-off, may. recewe one acre of credit for every 4 acres of adjacent upland restorad ' :

{7) Wet!and llke pru}ects used prlmarlly asg stormwater of wastewater treatment facilities,
including features covered by §. NR 102.06 (4), will not receive credit as mitigation projects.

NR 350 08 Compensanon site’ p!an requnrements {1y For any proposal to constmct 'a
‘compensation site, either for prmect‘spec;flc compensatzon or for a mltrgauen bank sﬂ:e g

{2} The purpose of the compensation site plan is to demonstrate that the applicant has
suff;c;ent sment;ﬂc expertlse to carry out the’ pro;msed compensatzon pro;ect work; to autime the
construction plan and techn;ques project goals and objectives, performance standards, monitoririg
plan, and Iong term anagement plan, 1o demonstrate that the applicant has sufflctem financial
resources 1o assure th pra;ect is built accord;ng to the plans and spemficatlons, and willbe
momtmed and mazmazned as proposed and to pmv:de ev;dence that the s:te w;il be ma;ntamed as
wetland in perpetuity. e

{3) An adequate compensation site plan shall include the following information:
identaﬂcatlon of the site p!an develop&rs and ‘their expemse genera{ descnptton ‘of site plan; focation
of site; descnptlon of pra»pro;ect baseline condittons mc:tudmg ‘'soils, hydrologic conditions, ‘current

land-use, anci current plant communities present, szte map, dascrtptlon of design’ features; goais and :

objectives for the site; perfarmance standards, constructaon mspection ‘plan; pcst-caﬂstmctian
monitoring plan; management plan for futtire maintenance of wetiand conditions;’ pmv:smns for’
Eong-term ownership and ;}f(}tect:on of srte, impiemantatton scheduia for constructaon and
monitoring; and a plan for financial assurances.

NR 350.09 Construction inspection and monitoring requirements. (1) GENERAL. The
compensation site plan approved by the department under's. NR 350.08, shall includea =



construction inspection plan,.a post-construction monamrmg plan and.a management péan for each
compensation. site,. : :

(?_} CDNSTRUCT§ON ;NS?&CTiON {a) The appilcant shail mfnrm the department of the progress

{am} ’E’h@ department shail conduct an mspectmn pnor to the ccmpietaon af construsteon to . :
identify. any. pmbiams and shall pfovzda not;ce of the mobtems to the pro;ect pmponant or bank '
SPONSoer. wzth;rz one. month of the anspecuon _ S .

{b} The appi’icant shaEi receive written a:'ﬁﬁ'f'évéi"fr'om' the department before implementing
any. substantial.deviations fmm the. appmved campensataon site plan.

(c) thhm ona month after the comgietloa of construcnsn the pro;ect pmponent or bank
sponsor shaii prowde an.asr busii report to the, dapartment 'f”has report shall summarize the
construction activities: mciudmg how. probiems noted in par. {am) have been addressed note any
changes to.the constructmn plan that occurred and{provade as- bualt plan $heets of the’ s:te The
as-built report shail sarve as the basas for ‘the fmai constructlon anspecuon g : :

{d} A ma_i_ _construction tnspas‘aon shal be conducted by the department w:th:n one. month -
after. receipt of the as:built report in par. (c} to determme whether the Sltﬁ was buflt n accordance
with plans and speczfmataons

{e}. Af::er the final copstruction inspection, the department shall provide the applicant or
bank sponsor.a. ‘f:nal lzst Qf corrective actmns and ordezr ccmpienon by a specafuc date

{f}..The apphcant or. bank sponsor shall certafy to the depa;tmen‘t evzdence thai a}E correctlve
actions tdentlﬂed unciar par, ._(. ) have been addressed

Ig} The epartment shaii sssue a ietter of 'compI:ance to the appilcant ‘or bank sponsor after

the department determines that construction and all corrective actions are complete

(h} After the department ;ssues a 1etter of comphance the departmem shaii reevaluate the
amount, of requ:red Ai amaa! assurance :

(3) PGST CONSTRUCTJGN MONJTQB;NG, ia} 'The purpose of post constmct;on monitormg isto
determine. whether periarmance standards es*{abixshe for the site in the ccmpensanon site pkan are
bemg met, ident;fy trends in wetland functions at the site and fdenttfy the need’ for correctwe '
actions.

Ab}. Performanc;e standan:fs shatl be estabilshad for each compensataon s:te in the’
compensatmn site. ptan prepared by, the pro;ect proponent or bank sponsor and approved by the
department pursuam to 5. NRE 350 08. These performance standards represem the mzmmum
ob;ect;ves that shall be met in o;’der for A 5;:& ta he {ieemed estabt:shed by the departmem At a
minirmum, the parformanca standards shat! mc!ude ail of the foilowmg ' '

1. The number of acres of land delineated in the final _m:g_'nitqriﬁg_'Ygaf*iha;‘ meet the wetland

2. A descrption of an acseptable hyrologic regime.

3. The acceptable level of occurrence of invasive species.

Jo.




(c) The monitoring plan shall take into consideration unique aspects of each site.

(d) The monstormg pian 'shaEi ;nc!ude a mcnttormg schedu%e of adequate frequency and
duration to measure speclfec performance standards and to assure Icng term’ success caf the stated

goals for the sﬂ:e

. .de), The manitormg pian shail be suff:c;ent t0 ass_sess tr s in wettand functmn a
and the degree to which the performance standards for the s&te ara met o :

. {f) For all ban sites, @t toring rz;pcf_t shall't pmv:ded to the department armuai!y for a
period of at iegsst 5 years after the date’ of the letter of comphame_ 1de'_taﬁed under sub {2i g) T_hefyf},

monitoring reggffgﬁa ancluﬁe but is. not limited go,ﬁail of the following
S %f ;{3;_ _f»’-'w gt
L A e

1. Arestatement of ??35;99""_-"9_‘3“ .
standards. S O A

. 2 'Identaf:cation of any structural faz!ures or'extemai dxsturbances a the site,

3. A descrtptaon of management actmt:es and corre tive gact_apns_impfem_eniedz on'the site

durmg the past year

4. A summary of and full presentailon of the cfa’ta cotiected durmg ihe past year

5. A site map showing the locations of data collection.

6. An assessment of the presence and level of occurrence of invasive species.

o 1. An assessment of the d

8. A narrative summary of the resuits and conclusions o? the monitoring. .

: '{g} At tha end of the momtor;ng perzod the departmerzt shaii lssue a fmai !etter af _
comphance 1o the progec’t pmponem or bank spcnsor :f the department datermmes that the srte i
successful and establ:shed - : : : TRIRERES

(h} After the department ;ssues a fmai ietter m‘ complzance _the department shait re!ease ihe

f[nanc;ai assuranz:es undar s. NR. 350 TO

.NR 350.10 Financial assurances. (1) GENERAL. The 1@ department mamegwre a gerformance
bond, 1rrevocab§e letter of credft ;rrevacable escrow accol 1, irrev cable' rist a r_:nunt or cther
financial assurance to insurs that a mitigation project is constructed, eperated ‘monitored and
maintained in accordance with the approvals issued by the department and other agencies involved
in the approval process. :

62} TﬁRM. Fmanz;:al assurances may be "_equared far both s:te constmcnon actwtt;es ' nd
post-construction monitoring and care. Financial assnran' es to guarantee adequate pust— o
construction monitoring and care shall be for a spec:ﬁed time period after construction is complete,”
or after success criteria are. met, depending on the type of project. . . :







this chapter. shall grant a conservation easement under s. 700.40, Stats., to the dapartmem to
ensure that the restored, enhanced or created wetland will not be’ destroyed or substantia ity
degraded by any subsequent owner of or holder of interest in the- property on which the wetland is
located. The department shall revoke the permit or other approvai if the holder of the perm;t fails to
prowde the conservatton easement. .

{2} The department shall modify or re!ease a conservatlon aasemem !ssued under sub {1) if
the coenditions. in.s. 23 321{2mj{b). Stats., apply. :

NR 350. 12 Process for establishing a mitigation bank. {1} A prospective bank spansor shall
prepare a. bank prospectus and provide copies to both the department and the Umted States army
corps of. engmeers “The. bank prospectus. .shall.at a minimum mclude the foltowmg mformatlcm

{a) Edantlflcatson of the bank sponsor and purpose of the bank.

_ {b) !dennfscat;on of consultants ur experts to be ;nvotved sn desagn of the bank s
. comperzsatlon s;te : :

{c) Locat;on of the proposed compeﬂsatlon sste
{d) General descnpt:on of current cwnershlp ancf Eancf _use at the compensatmn s;m

{a) Generai descnptmn of ant:c:pated des:gn concept for wetiand restoratuon, enhancement
or creation at the propcsed compensanon site.

{2) Upon receipt cf a bank prospectus the department shafi

{a) Fac:htate a meetmg of the m;t:gatson bank revrew team w:thm 60 warkmg days, ) '

(b) mede 1o, the ‘prospective bank spnnsor ‘the department’s wrstten aps stathe
'--!ekelihood ‘tha ;aipmposed ‘compensation site will. compiy with the. requrremems of t _s chapter

{3} Based on comments received from the departmem and other members o“f ’she 'MBRT, a
prospective bank sponsor shall prepare a draft bank document and, provide copies to both the
departmam and the- i}mmd States army: corps of eng;nears The draft bank document shali mcludfz
the: faﬂawmg mformatmn STELE : G : ' : :

(a} Infarmatlon mqu:red under sub, {1}.

(b) A c{raft compensation 51te pEan for each pfoposed compensataon site deveioped in
accordance w;th 5. NR 350. {)8 : C e

{c) !nformat:oa on the cperataon of the bank ;nciudmg the expected number m‘ credns, s
provisions for sale of credits, accounting and reporting procedures, and provisions for. sate mspactzons

{d} A discussion of the persons responsible for management of the bank acﬁcduhtihg, iong~ '
term ownership-of the-bank site, monitoring of bank site and maintenance and managemem of the
bank s;:e o Ry - P : . .

{'e.) A proposed ‘easement or deed restriction for the bank site .p_uésx.x-é_r_z';_'._téu_s,_ NRSSG 11, .-




document

{f) A pmp{)seﬁ schedu!e that mcludes, at a mtmmum, a t;meime foz' fmahzmg the bank

@ Uboﬁ“ﬁécéiﬁf a--draft 'sgmke document, the :a:eg-a;rtme-a-t-essaa"
_( ) Fac:htate fmai;zatzon of ihe bank document

{b) in 'accordanca wsth s’ub {B}), :ssue pubhc nnt;ftcatton that a drafi bank documem has
been rece;ved and ;s_under rewew, s -

;:prospectwe ank sponsor th& deta;ied comments of the MBRT and gt
listing of stam permuts or approva!s that may be raqurred for ‘construction of any ‘proposed bank
sites. : SR :

(5} Pub IC not;ﬁcanon {a) The. department shalt devaiop a news reiease fcr each draft

-banksng document to mciude a!i cf the fo!lowmg mfermatmn

1 The name of the bank sponsor

2 A bnef descnptton of the bank mciudmg all bank sttes

3. Tha name and address of a contact wnthm the department who can rece:ve comments
and respond to° questrons : : plbbin SRR

4. A date by which the department quI accept and cons:der comments

fb} When daemed appropnam by the department aﬂy other de;aartment notace mclud;ng a
notice requareé under statuta or admfmstratlve ruie contaanmg the mformataon dnopars {a} may-be

ey The department shalf distriblite the: news: releaseéorlegalnotice to ;ap-ﬁ%épﬁa';-_e-'néws"."-- =
medla in the Vic;nlty of the prcposed action

{6} Once aEi co' i he departmen’t and MBRT_have bean addressetf by tbe pmspect;ve
bank" spmnsor to the sattsfact:on of the department the;bank sponsor ‘shall: prepare a fmat bank
document The deparimem shail be a szgnatory to the bank document pursuan’t tu 5 NR 36{} 13(2).

{7) Upon racetpt of the fma! bank documem w:th the s1gﬁatures of ail members of the
MBRT, tha department shatl mciude the bank on the state reglstry pursuant to 5. NH 350 13 {1}

NR: 350.13 Mn;gat!en bankmg {n The departmem shall maintain'a’ regastry m‘ alt mttigatton
banks in the state that have been approved by the ‘department as eligible to sell credits. This
' nc%ude information ‘on the ‘bank spensars, the location of bank:sites and the number
of available credits determmed under ‘sUB.{B). The department shall provide a copy of the registry to
anynne who raquests I?I

(2) The bank ‘document is the recmﬁ nf depa;tment and: MBRT Cohcurrence onthe
objectives and administration.of a mitigation bank. The secretary or designee shall sign for the:
department and this sighature on the bank document ‘constitites départrent approval of the bank.
The terms and conditions of the bank dncument ‘may be amended; subject to notification and
approval of the department and the MBRT. Faxiure to comply with the terms of the bank document
may result in removal from the stam fegistry under sub. {1).



za) The 'bank"__ _

(b} No more than 15% ef the fmal teta credits can be tbe resuit m‘ restaraﬁan ef : d;acem
: up!ands ' : o i . : B . R : .

{6) S:te cond:tzons and performance wﬁ! determme the timeline for actuai release of bank &““‘*%
credits, Credits will bereleased as performance standards, estabitshed in.the momtonng pian under f'
s. NR 350, 09 are met. :

(7) The bank. sponsor may sei! or use.a port:an ei the totai potentially available credits
hefore the mitigation bank site is deemed ‘established. by the department and MBRT. The actual
“schedule for release of: credats shal be seat ferth in ihe bank document In that schedute, th@ '
_ éepartment may aﬂow ' -

S -:' (a):.: ﬂeleasé of up to::}O%_'of tetaiz- estimated credsts when the baﬂk document is 51gned by'-; :
aH partses .

_ {b} ‘Release of up to 20% of. totai est;mated cred{ts when the departmem ;ssues ihe Ietter
‘of compi;ance spemf;ed ins, NR 350 09 {2)!g) ' o : - ;

(c) Reiease of up to: 30% of totaE est:mated credats upon rece:pt by the department of ihe'_'
monitoring repor’t for year 2 after constructson o - : et

{d} Release of 100% of credits after the department receives the final year monitoring
report and determines that the site has satisfactorily met all performance standards established in
the compensation site plan.

{8} By January 30 of each year that a bank is in operation, the bank sponsor shall provide a
report to the department that provides an accounting of bank credits and debits using the format
established in the bank document. The department shall provide a fetter of concurrence to the bank
sponsor within 30 days of receipt of this report and shall reflect the appropnate information on the
bank registry.

NR 350.14 Enforcement. (1} Violations of this chapter may be prosecuted by the
department under chs, 23, 30, 31, 281 and 283, Stats,






Attachment 2: Department of Naturai Resourccs
_ ReSponses to Comments et
Received on Proposed NR 103 Revisions and Proposed NR 350 Pcrtammg to
Compensatury Wctland M:tlgatmn in Wlscansm L

MAY 29, 2001

This document lists all comments recewed on the proposed mle package and prov;des the 3
Depar{ment staff response to each commem '

There were 8 pubhc hearmgs held across the state. At each hearxng the Depa:tmrmt made
a presentation on the background for the rules and on specific measures that the rules
would establish. The Department received tcsnmony and also provided a qucstmn and
answer penod at each hearing. Attendance was as follows: Madxson~——-—13 ‘Green Baym
38; Wausau——-lé hanelander~——-7 Spoonerm9 Eau Claarewﬂ Prame du Chxenma a.nd
Waukesha——~1 9 . : '

In addzt:on to the testxmony at the heanngs 28 emaxls or letters werc also recewed o
during the comment period. This summary document reflects all the comments received
and includes them in either general comments or comments specific to sections of the
proposed rules. Department response to comments, mcludmg notification of changes
made to address comments, are reﬂcctcd below.in Italrc type _We did not attempt to
classify and tally the letters or testlmony by “for” or’ agamst Where: c}langes to the
codes have been made based on comments the answers are prov:ded in bold type

GENERAL COMMENTS
1. The department must have. adequate staff to run the program e S

The Department agrees. The Department included staffing requests m the state bu’dget
for fhzs program and to date final decision on tke budget have not been made '

2. thn wﬂi DNR require compensatory mltxgatlt)ﬂ"

The proposed rules would not require compensatory mztzgatzon for any deparrmenf
decision.. Act 1 47 called on the department to write rules for canszdermg mitigation
projects in state wetland decisions. The rules, which statutorily do not go into aﬁ%ct zmt:l
August 2001, would allow consideration of the benefits of a mitigation project ifitis
included by the applicant in the package sent to DNR for a decision.

3. How does the new rule package affect mining?

This.rule package will not impact how permit deczsmn.s are made rela!zve to wef?amiv '
and memll;c mining and prospecting projecis. The current NR 103 specg/' caliy exﬂmpfs _
metallic mining, since such projects are specifically regulaied under NR 131 and 132.
Compensatory mitigation is not a requirement of NR 1317132 but could be included as



~ partof an app?zcaf:on for mmmg Any:".. ompensatmjy m:t:ganan for a mznmg project
would have to meet. NR 350. and th:s is _--Iarzj‘ ed in rewszons 1o NR 350 02

4, Ailege.s that Dﬁpartment went way bcyond_the reqmrements of Act }47
The rules follow the requirements of Act 147.

5. Restoration of s'ome wetland types is. impossible.

It is true. that there are some. weﬂand communities for which restoration may not be .
pass:ble ‘Restoration of other types has been very succes.s:ful and these will be pmmofed
by the proposed rules The difficult to restore wetland types tend to be those that the
departmen! wouid dezzy a cernf muorz for or, wou!d suggest alremafzves Jor avozdmg

Under ch NRL} 53 Wzs' Adm Code. an EA is on!y reqmréd for the pramuigatwn of new -
rules or. changes in existing administrative rules when the zmplementatzon ofthe =~
proposed _rule wrll have matertal 1mpacts on the human env:ronment These rul es are not

Ithas been !he gaai o the ademy comﬁ%zftee m Ih_._'s lssize to work towara’ a conszsfen! '
applzcano ritigation requirements. Draﬁ ga:de!mes for both federal and state -
agencies were _develaped'and pravzded the basis for the . proposed rules. Act 147 calls on

o the. departmenf to negotxate a Memorandum of Agreement with the. Corps to assure -

greater canszstenby The department is commzfted to’ continued eﬂarts to szmp!z}jz Ike
process for all mvolved

8. Adequate trammg of staﬁ' to assure consistency.. - '
The departmem is. commzt;ed 0 :z‘rammg nof-aniy for staﬁ bm for the regulafed publzc
and n‘s agen{s and cons tants as well e

9. Need for guxdance 10 pubhc on the precess and requwements Nced for a checkhst as
- to what is included in a complete appilcatmn o

The dep artment is constant!y working to. zmpmve ‘outreach materials on Ihe process and

expectations Jor those. regulated by the pmcess Guzdance arzd assoczated mzmmg wzli’

defi mrely foﬂow passage'af these rules R

10. DNR ‘staff need to move away fmm avoid/minimize and be more flexible to allow
mitigation to happen :

The proposed rules should allow more ﬂex:bn’zzy far field staff in circumstances where

lower qualzly wetlands are. involved: The proposa? will not eizmmate the process of avoid

and minimize. however Avazdmg :mpacts can save applzcanis morzey whzie prevenfmg

env:ronmenial karm o



- _related and in -ot ers more focuse

11.NR 350 should mclude cencepts ef avmd ami _r_g;xmmxzﬁ_:_

compensatwn NR 350 sets t}ze standards for the co'mpema{mn pmjecz‘s R e

12. Concern that rmt_zgatwr; zs fc;cused too much on habﬁat anc} not on ﬁood controi and

the ﬁznct:an and vaiue objecfzves for the szte In 3

14. Scme commentors questiened the prcfercnce fer 0n~51te rmtlgat;on whlie others o
questloned the preference fer bankmg 'Ihcre 1s concem fnat banks wﬂi alicw more

term rcstoratxon potentiai i .
There. are clear{y gpposmg views: an.the merils of on~szte prq;ecfs as_compared o . ..

o ; _ ar Thzs recogs
“needto piar: a projecr to account for' zmportant natural features “In many cases, it is just
not ﬂaas;ble or ecologzcally preﬁamble fo have on—-s:te mztzgatzan projects.

: 15 Why specmi treatment for crazzbeny capsmt;on.s‘? RS S ' :
NR 103 was revisedin 1 998 1o spec;ﬁcally address cranberry operatzﬁns and no. ckanges
to that process are pro_posed at this time. - . :

16. NR 350 shou}d prov;de more spec1ﬁcs on compensaﬁon sﬂ;e seiectxon and ether '

requirements. .~ - _ »
NR 350 provides the key requzz ts for compe nsatory mzfzgatwn prajeczs The
department will finalize ' “Guidelines” that can; provide more information. Each
compensation site will be di ﬁ’erem‘ am:i Ikus gwdance must be ﬂex:ble enough !o allow a
case-by-case Judgnents o :

17.NR 350 and NR 103 should have a reference io tha “Guzdelmes _and_ t_hat document
should be published as part of the rules.

The proposed code has been developed based on the work of an advzswy commrtree and

the draft guidelines document developed from their work. Guidance can be developed

based on rules, but should not be incorporated into the rules The department anticipates






3. 103.07: Need clear definition as to what is considered “practicable”. Need more
defimtmrz as to. dl_f_ference bctween the terms - adve:rse 1mpaci and “s;gmﬁcaut
adverse impact.” '

The practicable alternative defi mzmn is identical 1o the fedem! 5. 404 Clean Water Act

definition and has been in NR 103 since it was adopted in 1991. A body of case law. .

Surther def nes the meaning of the term. The language szgngf cam‘ adverse impdct” has

been used in state and federal wetland protection programs for many years, for decision-

making both in NR 103 and far NR 115 and NR 1 I 7 coun!y and mumczpal shoreland~ -
wetland zomng S _ _

4, 103 :._’7.(2m) There wcrc many commcnts on the cencept of “pnorlty wetiands » ’I'he .

comments 1nciuded the followmg

. The list of: priority " wctiands should be shorter (no suggestion made to what should be

“eliminated), The Department should use data to prove scarcity which may show that .

sedge meadows fresh wet meadows and wet prairies may not need to be listed.
Suggest a numeric rating system to take into account ﬁznctmnai values and use that '
system to detcm}me - process. and mmgatmn ranos - G

The hst of prionty wetiands is too ShOI‘ImShOlﬁd add bogs in north and ephemerai

wetlands statewide. Priority wetlands needs to differentiate between groundwater -

.fed and surfac_:a water fed systems Shouid aise include “other }ugh quahty
_peatiands” TR o b

Is the pnonty wetlands a hxgher standard than ASNRI" Does thls mean a prohlbmon

| '. The priority. wetiands Should be 'zmdar'the _hst lof ASNRi T{us second tler of e
protectxon 1s not calied for by Act 147

me the wzde range of comments recezved about Ihe przomy wetland {:oncept it zs clear )

that there was much cou_ﬁ;swn as to what was intended by the Depar:ment The =
department pmposes to-eliminate the definition of priority wetland wht!e keepmg tize
list of types in the decision section. 103.08(4) as. revised. : .

The intended concept is that certain types of wetlands. Ika! temi to be thase of mast

concern to Department staff should first have to meet the avoid test even before there is a

consideration of the quality of the wetland. To address the requirement of Act 147 that
compensatory mitigation be involved in the decisions for those projects that would impact
wetlands with “negligible functional values” the proposed rules set forth those situations
that would NOT be considered a wetland of negligible functional values The department
proposes changes to NR 103 that keep the concept as intended in the original proposal
taken to hearings, but avoids the confusion and misinterpretation involved with having a
new term of “priority wetland.”

R
s






11. 103.08(4):. The section is confusing.. Lﬁgisiatwe Council suggests staxtmg thh sub
(e) and then refcmng to the other sections as except:ons to thIS _ b

This eut:re section was rewsed to be clearer based on t}'us comnient from Leggs five

Ca:mc;! : !

12.103 08(4) Suggests that the proposed rewsmn to NR 103 1s a reversal of the burden _
of proof away from applicant and onto the Department Suggest adding to each '
subsection phrasmg to the effect of needmg ciear and conyineing ¢ evxdenca” fr@m
the’ appimant B . o :

z;{..;NQ_ c_hg e in .

_ 14 103. 08(4) There is: no deﬁmuoﬁ ef “other mgmﬁcant aciversc crmr@nmental e
consequenccs e i
This language is not speczf cally def ned but has been m NR 1 Q3 smce I 991 Y?ze
language applies 1o certain extraordinary c;rsumstance hich may . allow; prq;ects m
occur which result in szgmf cant adverse impacts to wetland, _ﬁmctzonal values when ez‘her_
significant enwmnmenml impacts would result if the wetlands were not. zmpacted (e g '
protectmg human healrh by zmpactmg a wetland to. cIeanwup hazardous materzals)

15 1 63 08(4) ’I’hc mmgatmn Ianguags needs to recogmze that compensaﬁon ijil create

- Tke currerzr rufes do allow xmpacrs_t wetlands (’mcludmg ﬁllmg) aﬁ .

that there will be no ,szgmj‘ cant adverse zmpact to wezland ﬁm io 15.and values. 1718'”'”: .

change in the, rules is. :ntended 1o assure that the. sequencmg process (avozd minimize,. ..

and replace) is mcorporated into the existing rule. The proposed rule. allowsfora -

canszderatzon of the ﬁmm‘mm‘ and values ofa proposed mitigation prafect and. jbr
we:gizmg f the: _benef fs agamst rke proposed last wetland vaiues andﬁmctwns

16 103 08(4) The “holxstxc” precess called for in subs (h) and (c) appea.r t() be geared
toward i 1mpacts to margmai scnously dcgraded wetlands Thls appmach should be .
ap;alzed to all wctia.nd permifs.

Act 147 f:alis for a measured approack for mvo!vmg mmpensarmjy mztzga!mn m Some .

cases bul not in all cases. . .. . - : : '

17.103. 08(4){a) Be exphmt that mttzganon cannot be a facior in ASNR.{ casas .
The section has been revised to be explicit about ASNR I and compensatmy mzz‘tgatwn
(see 103.08(4)(b)). : . -

18. 103.08(4)(b): Where is “wetland dependent” deﬁn&:d" .
This is.defined in NR 103 07 .

.'afndzngzs 7 _cza‘e . o






code, especially. to 103.08(4), showuld make it easier to understand the process.: The:
chart will be revised and available for trammg and autreach matermls ﬁom the: ...
dgpar{men( ; . ; e o e e .

NR 359 Cﬂmments o

1. 350 Ol Suggests addmg the statemant fmm Act 147 that the mias “d() not entitie an ..
applicant to a permit or other approval in exchange for conducting a mitigation. .-
project.”

This is in the code at 350.13(4). - -

2. 350.02: Why exempt DOT?

DOT projects are reviewed in accordance with a liaison process set forth by 5. 30.12.(4) -
of the.statiites.. As far as compensatory mitigationgoes;.the department and DOT have a.
long-standing. process and gmdelmes in place NR 35 0 and _Ihe DOT process are: _
comparable winin T i st

3. 35(} 02 The:re needs to: be a staiement about retreactmty for banks and sztes already
conducted under. proper authority. prior to.these rules. o

Ch ange made. NR 350. 04 also prawdes granay’athermg for basnlcs esrablzshed pmor to Ihe

rule, v : G GEETRES 0 s S

4. 350.03(5): The term:“GMU™ is now going to term Basin. The CSA is too large.. .
Unclear if the CSA is one of the criteria or all of them. The radius should be 30- zmies

and the' county:criterion is meamnglcss- -Changa CSA to be as ciose to area. of lsss as. .
- possible and within the GMU. . : o :

i '_Due tw confuswn _for many 'r"' fléwers, the term compensatwn search ared” lzas beetz e

eliminated. As such, there is no need to dcgf' ne GMU. See revisions to 35() 04 for a
szmpi f cation of the search area concept. o N :

5. 350. {)3 perfﬂrmance standards secms io be the same as ob_] ectwes - :
Tke definition for. objectzves ?was deleted and mcarparated mta a new d;;f‘ mtmn far
e::formam:e standards” TR > . PR

6. 350 03(1 i) Suggests anew. dﬁﬁmtmn for “dcbn” foiiowmg a natzonai Imtlgation
study: “Debit means the unit of wetland value (in acres) that is. mﬁxdrawn from the
wetland mitigation bank upon. appmvai ofa compensaﬂon transactmn

Change made as suggested. - T PO S .

7. 350.03(13): Suggests that enhancement be defined as improving one or more
functional values while not affectmg other values. . Suggest the phrase ‘restore one or,
. more natural wetland funcnons _
The concept of discouraging. zmpacts ro ot}zer ﬁnctzoﬁm’ va!ues z.s' mcluded’ m tkz revtsed
language on credit for enhancement in.350.07(4). It states, Prapﬂsed activities that
result in conversion of one wetland type to.another wetland type will generally not be
given credit unless there is a demonstrated value in doing so.”






the Ioss However the cade prowdes some ﬂex:bzlrty in sttmg compensarxon pro}ects
since not al! zzrbamzmg areas have appropriate locations for compensation sites.

15. 350 04(4) Has a pmblem w;th ailowmg_ loss in the ceded territories but ailowzng
mitigation outside the ceded territories

In accordance with the f nal _]udgment in Lac C’ourfe Oretiles Indxans v. State af i

Wisconsin, 775 F.Supp. 32] (W.D. Wis. 1991), the department curremly coordinates. :ts

review on projects that may reasonably be expected to directly affect the abundance or

habitat of any plant in the ceded territory. As such, the concerns over Iacatzon of

comp nsam?;y mingat" n m y be par[ of Ihaf coordmatzan eﬁbrt

16.350. 04(4) Thls vwlates the requarements Of Act 147 relatxve to comparabihty ef k)st
_ wetland to that mmgatzd _ i
L NR 35 9 as rewsed by comm_gms mcludes prgferersces and req remezztffor

wever the céde recogmzes tke d{ﬁ“ culty of ﬁlways
being abie to a’o _z‘kzs A_lso zt shauld be noted that NR 1 03 reqmres an assessmem of

t7}

items ¢ of_ comparabzlzty' may noI be c!ear!y stated verbatzm m the proposed cades but
. the concepis are zncluded - L —

17. 350 05¢1): Suggests deietmg reference to restoratxon as prefamed tcchmque :The e
. ..tec be the best for. that site. - B
L Resroratmn re erem:ed asthe 'preferred techmque ﬂ)r compensatory mztzga!wn bec _use

it is the least cost method with the hzghest rate of success. NR 350 promotes =~
compensating on good sites. wzth prq;ects rizat f ! the Iandscape and have a hxgh
probabziuyofsuccess S, : N N

i8. 350 05(1) Suggests addmg that cnhamcemcnt is the second prcferencc and crcatmn 1s

least prefcrable i :
A!though resroratzon is preferred alfernatzve there is na Sequenr:e for chaasmg t}ze
compensatmn tecimzqae i.e., restoration, enhancement and creation. Creation is .
generally not prejérred because of the lower probabzizty of success, altkaugh under
certain site condztzons, II may be a vzabie compensation teshnzque O

19. 350.05(2): Suggests using “in-kind plant community” rather than “ecologically.. .
similar”, Suggf:sis addmg that the compensation should be similar type “and. .
functmnai vaiues Quesnons prefarf:nce for szmxiar canunmnty when the Qngmal
vegetatmn iype may be preferabic ecei{)gmaliy .

Revision for.clarity has been made to rqfer to. s:mzfar p!arzt commam{y type. » 'Hze

assumption is being. made here. z‘hat a s:mz!ar plant community will likely result in s:mn’ar

Junctions and values. We beheve it is not feaszble in all cases totry to require gxacf
replacement of functional values. We do not believe it is feasible to require a






This section on compensation ratios has been revised for clarity. Rather.than kave a.
complex system of ratios as prowded for in z‘he DOT guidelines or in. o:‘her states; the .
department proposed a simple approach. The. use of aratio 1.5:1isa compromise, tize
figure has basis in-other state programs, and.is.a s:mpie number for:all to undersiand.:
The department will use the NR 103 decision process to prevent the loss. of. }zzgh qualx:y
wetlands and does not propose to have compensatory mitigation and associated ratios
drive decisions.. . The department also.maintains that ratios should not-be the sub}ect of
disagreement and challenge lo decisions tizar can. slow down 'the process 2 i

23. 350, (}6{1) The term' currency far compensatory mltzgaimn is. acrcs “is con.ﬁmmg
and should be revxsed 10 rcplace the term “currancy” with: “credzt un:ts” and to: aiiew
the units to g{; to 0 01 acres. Functional valucs must aiso be consudered and not 3ust
acres.. _ E . f

This sectzon fm been revzsed based on commetzts ret:ewed A i
funcnonal values is-built into the review.of. compensation site plans. _Rafizer I}zan pretend i
to have a program that calls : for wetland- -by-wetland replaceme in-kind and by funcizan
the proposed program promotes. good site piannmg jbr campensatm?z sites, Functzanal
values are conszdered during the NR 1 03 review process. The goal.at a compensation
site is to have a project that is the best suited for the site.. On-site eﬁorts can also take
into account ﬁmctzonal values being list in the 1mmedzate vzczmty :

24,350, 96(3)(13) ’I‘he cede refarence 1s m error—should be reference to 103 Q?(Zm)
Change made. :

25.350. G? (4) it is not clear that we are refemng to conversmn of types ’Ihe ailowance

- -.foran apphcant to-demonstrate value in-conversi

- guidance for staff on how to credit enhancement .
such'decisions. Tf the pro;ect mvoives conveﬁmg “fanned wetiand” thc codc shouid '
clearly state that this gets 1:1.: S v

The term “conversion” has been added for clamy It zs antxc:pated tkat guzdance and

Irammg far sraﬁ’ and consultants can go a long way toa better undersz‘andmg of how. th:s

While it I:kely that most sites’ that are now deemed ‘ffarmed wetland 4 by fédeml farm
programs would be the types that would receive acre for acre credit as restoration or.
enhancements, the case speczf‘ ¢S must be wezghed to allow sucha derermmatlan by the
department. . T

26, 350 m(s) The notion of credit ratios is cnnﬁlsing when cnmpamd with replacem@nt- :

T i:e term “credtt rat;o ” qus bee:z remaved ta :zvmd cmzfus*mn. T Ius sectzon qus beer:

27. 350 07(5) More credat for creation sheuid be provzded since there have been

successful creations. Suggests that the applicant. should be allowed to prove. succ{ess
based on track record or if important functional values will be provided. Creation .-

13

15 standardless : _’Ihere neads to be






performance standards to achieve a certain hydrologic regime is seen as promatmg SR

wetter wetlands Tixe target hydrology could be g saturated soil condzt;on

36. 350.09(3)(d): Monitoring for banks should be a minimum of 10 years |

Monitoring is required for 5 years, however, the Department has flexibility to: exfer;d t}m‘- :

monitoring period if necessary to assure that the pro;ec! will. meet pe;:formance
measures. Lo R T

37. 350.09(3)(f): In addition to the. mumiormg report, there should be a pre~constmctmn o

baseline report to be used as measuring points. -
This is called for in the compensation site plan requzremenfs under 35 0 08 and wauld be '
the basis for setting performance standards.

38 35{) 10 (1} Net worth shouid be an approprrate method of ﬁnanczai assuranc:e

experzence w:tk arher programs is that the documentatzon requzred for such a shomng

may not be appropriate for the scope of pra]ects anttczpated under this cade hawever _

this will. be addressed on. case»byfase basis....

39.350.10.(1): The code as written is a dxsmaennve to iand trusts that may be iand nch

and cash poor. The rules should give allowance for entities with proven track records -

for preservation and conservation missions.
The code would allow.the department to accept mortgages asa jbrm of-escrow.

40. 350.10(3): It seems that a third party olbigor (nct “obhgee asisin the code now)

could provide the depmtment 90 days notice that it was cancehng, but would still hﬁ o

- -obhgated if the proponent were o faxl tc: get a replacement Is therf: authonty tc do
this?
Change made to make the term ablxgor. The language in this section was modeled |

after financial assurance requirements used in the solid waste and Chapter 30 progmms H

The Ianguage proposed is mutmely followed in rhose progmms .

41. 356 10(4) The “may penochcally rc-eva}uate” Ianguage shauld be changed Io “shali
upon request of the sponsor”.  The impacting project may be stopped and as such
there should be an out for wetland mitigation financial assurances,

The existing language allows the department to re-evaluate financial assurance . when

warranted, mcl udmg the case where a permfﬁed pro;ect is susperzded :

42.350. I 1 There should not be rzquzremcm for easement since access mli be provzdcd
to the pmper authorities. -Should a}iow deed restrictions or covenants instead of just
-easements.. e - : R

Act 147 specy“ caliy refers io u.s‘age of corzservatw;f easemems

43. 35 0. 1 1 In addltmn to easemems transfer to conservation orgamzatwns should bﬁ
allowed.

15







52.350.13(8): Need to explain what happens when bank is full or used up, speczﬁcally
who is responsible for maintenance.

NR 350.13(3) sets responsibilities for the bank spansor Also the compensation ,szte p{arz

will need to determme who is responsrble Sor the Iong ferm maintenance and

managemem of a szte o :

53.350.14: Suggests that thas shoald be modified to say that agents must give 5 day
notice before visiting the site.

The propased language is comparable to similar inspection language in other stamfes _

and rules. Reasonabfe notice is requzred : -

54. 350. 14(1) Suggest addmg and 283” to the list of statutes under which enforccment '

can occur.
_ Change.mde, ;

17




; REPORT T0 LEGISLATURE

: NR ‘103 and 350 WIS Adm, Code
Wetland compensatow mitzgatlon

» Board Order No FH- 47—00
CEearmghouse Rule No. 00-164

Statement of Need

- The wetland mitigation Iaw, 1999 W;s Act 347 author:zed the Department to maka rules to

“include consideration of: wetiand compensatory metagatlon in the Department’s demsmn pmcess
The proposed rule mcludes a new. chapter, NR 350, which sets state requ;remenis for hitigation o
projects and banking. This rule: will be the basis for new statewide. gu;delmes for mltigatlon that w:it'_”_
be the basis of the proposed memorandum of agreemeni with the U. S Army Coms of Engmeers '
The goal is one set of standards far both-the Department and federal agencses Attachment ‘1
cantams the proposed NR 103 decismn process ' : :

_Modsf:cations as a Rasuit of Puhilc Hearmg |
NR 103

1. Elimination of the term- "prfority wetiand" As expiamed in fthe attached response to
comments, this defmltion raised the most concerns from commenters, The cnncept ‘as. mtendad
remains in the codea but the actuai term as, been e!:mmated to avord confusmn ' :

2. Envrronmentai corrsdors were- mciuded These areas were et:manated from tha fist af
areas of special: natural resource interest, but-based on comments, we: -have added that adverse
.:m;:aacts to these areas. must be factoa’ed mto a demsxon S :

3 The process sectmn wa's rewsed Sect:nn NR ?03 08(4).Was mvused hased on
comments to be more understandabte The concep’ts remaln as or;gmaiiy proposed

NR 350

1. Mltlganon sequence and compensatmn search area was revased The process stlii
involves a search-on- -site for.mitigation before, aﬂowmg off-site; {whaz::h mctudes using. a bank}. .
have simplified the search area for off-site mitigation by saying that the mitigation must occur as
pear as practlcabte to the location of wetland lmpact and within the same DNR region ¥

2, Cred:t for buffers. The rutes requ:re that alf wetland mitigation projects have an
adequate vegetated upland area surrounﬁmg the site, to protect the wetland from run-off. Based on
comments, we have added some acreage credtt fcsr any vegetated upland: adjacent to a mmgatmn
project that pravzdes this minimum water quaiity protection. As or;gmaiiy pmposed addet;enai_
credct w;ﬁ be prowded for ecoiog&cai restoratmn wnrk in the adgacent upland area o

3. Prospectus for bankers We ’have added a process thai aiiows for depanment rev:aw of
an early prospectus befere a potential banker ‘would proceed with additional effort or expenditure at
a site.

: 4. The NaturaE Resources Board approved a variance for the compensation ration for
unavoidable losses of more than 20 acres of wetland. : :



]
iiado1d Tusoelpe T . T .S90aNN0D
Aporetpanuug 1o Bupisixs : “ SR mwum%:, . -~ IVINIAWNOHIANT,
o1 paiius] suoistedxa INTIANTJAA mﬂmm,ﬂxm}f m : bmvcooum puE 2AjEjIUND &QDJU&W Ol ALNLYLES

107 SPATRUIAYY

SIITNITAVA 09 ¢

mw@z«mo cmmO&Oma

mE AN JuaLing ut sy

‘wotiwajdde

‘NOLLYOI'IddY

ALITINOD JO LdIFDTY
40 SAYQ ONDIIOM |

SIPNIOUL WL 2198 [0

.mm:.mu_a% 0€ YO poupadxa

mwﬂm mmm;mm 1811 mmeﬂ..

© spuawuio)) Y0

Matary

FZININIA PUE PIOAY

18I PlOAY.

0€ U paitpadxe 09 NIHLIA JLOLVLS . - uoiestydde og D paupadxa _ gemaa% 0¢ mu
je m& se mmu“;m ‘auop] Hid zmmwhumn g{ZE : Mo wud 58 mmu:ﬁ QuoN b - - 30 1ed $T SSA[Un "BUON. wo:uuuxu Jo tmn_ 52 mmzca ugaz spaytpadxg
. .cow.ammauﬁoﬂ. ,wz<u3%w< .rw mm&a« 0 INVOYIddY ,ﬁm amcnﬁ. wzﬁumamm« >m nwanm .
105 Wawannha ipepad ATVINGTOA 1OF wbm.m >ﬁm<,wzw..m0} 1oaroud | moammaoaeoo ._o.w_m >d¢<,m.zmqoa 10droud G
angy Kepy. 'uo1s99p 1 NOLLVSNAJWOD VIO | NOILVSNEJWOD Y 4O | Msaaaua feiopag saey KB " NOILYSNAJWOD V 40 (08¢ UN 295)
situl uojesuadwod: | ‘SANTVA ANV, mzoﬁuznm L mm:gﬁf UNY mzcﬁ,uzmm. - uQISI9Rp ST W 5:%:3&09 _mbgﬁf ANY SNOFLONNA- .ﬁamam:ma
1PISUDD 100 11 UNCL mmﬁwzmu ?«E MZQ xﬁﬁwzoo ‘5«2 mza scamcu wu uzs zz.nm xmﬁwzau wﬁa mzm ES«%&ES
: . o LI ..m«uﬁﬁm umuu%w E.mumammm . mﬁaﬁ_ asipape ESmEmﬁ”. spoudin umz%m. wmm.mw“cwmm
‘spoeduri 2510408 e Iudis ‘stoudus mﬂu.%m.émuww:wmm : “ou moys Isniy yuedlddy ¢: %,Qmm 1SRt Emumﬁawx oa._..samm 1snur jugoyddy
ou a0ys Jsmu wweonddy ou mOUs 1snul Jueoijddy R : : . mo T s :
.my;wﬁEumm ﬁ? .m.mz,rﬂzm.w,w.g{ mu.;w mmu&ﬁc.axu ..wu.c.w 1ol 1HIWSSISS Y
AQua.cmouos Sanjua pue m._u,m.zmmm ADNOD senjEa EE &Emhuuxeu somjEa il §H1S9) mu HEE 2 48/ mumm?f 159} m?zmmhxm 1.8,.@ SanpEA SINJBA
suopouny puspam ajeniBagd § pue suonoung u:«:uz uummm?w pue SHOIOUR PUB]IaM SIBR[BAT | mﬁa mnmxu:a mmm pas uﬁ:mm&m. Lipuw mmasuc:.w mamzm.& uﬁﬁgm pue suonouny
o T o . : : . L oosisAleny
SN NE wx_zmz.?zwﬁ mmﬁz_ﬁ NTHL A
FZUNINLIA PUE oAy . Em w,aé aqesnasdg

L EZININIW pue piosy |

o . ...gzwwzmm.,um&zemui”._m
wonniadQ L s yaionao mm&...w
friaquoayy 403400 m ‘0 Eq&ﬁ EEB& NE :i Eamaw. \a uﬁ?

m20ﬁ¢mokm

ﬁwuﬁm

.. M2y m.mm MR ?mﬁ:&%

mmmOGwE ZO_w_OmQ €0l mz amwOaO&m 11 uewyoERY




Appearances at the Pubtac Heanrzgs and Their Posmon

Decemberﬂ 2000 Madlson

In support:

Robert Ragah, BT'?.,.Eﬁ'c,., 2740 AhceCarcle,Stoughton W% T

in opposition:

Galen Smith, 218 DuRose Terrace, Madison, W1 53705 . . .
As interest may appeai".

Chris Barden, 8025 Excelsior Dnve, Mad;son, W 537¥7 :

- Mike Kakuska, 217 S. Hamilton St., Suite 403, ‘Madison, W 53703 . o

' Travis Olson, Wi Coastal Management Program, DOA, P.0: Box. ?868 Madason Wi 537'0_7_- el
Hilda McVoy, 1406 W. Skyline Drive, Madison, Wi 53706 . i
~Kirk MGVQy, 1406 W, Sky}m Drwe, Madison, Wi 53‘705 : : i

Angeia ‘James, 3’ 5. Pmckney Street, P. 0. ‘Box:: 1784 Mad:son, wi 53701

Morgan Robertson, 2320 Wmnebago Street #28 Madasaﬂ, Wi 53704

December 12, 2000 — Green Bay -

In support

Rﬁpresantatwe John Amsworth W5382 Waukachon Road Shawano, :WI 54156
Jim Johnson, 5072 Brown Road, Little Suamico, W1 54141 Gt .
_ Fioyd Van Camp, W1988 Twaflght Terrace”Seymour, Wi 54

s Ira oppos;tton

Robert E Schmﬂ:z Wolf River: Watershed A’Hzance, ’!?36 Carmil Avenue, Gmen Bay, WI 54304 .

As mterest may appear

Thomas Hogan, 530 Schuo House ﬁoad Sobsesi{;, Wi 5437?

Alden Moeller, N9154 Lawn Rcad Seymour, WIB4185

Joseph H. Kielotkowski, 740 Bellevue, Green Bay, W! 54302

Patrick J. Farrell, 2869 Sunray Lane, Green Bay, Wl 54313

Jan Tesch, STS Consultants, 1035 Kepler Drive, Green Bay, W1.564311 s

Matt Heyrath, Assistant Brown County: Zoning ., Admm;strator {no address g;venl_

David Harp, 2738 Oakwood Drive, Green Bay, Wl 54304.. P

Pete Van Airsdale, Winnebago County: Land &: Water Conservenon Bept 625 E County Road Y
Oshkosh, W1 54801 .

Gary Knapton, Green Bay Field Office, U S Army Corps of Eﬂgsneersk Smte 21‘& Oid Fort Square,
211 N. Broadway, Green Bay, Wi e

Nick Sturzl, COM, Inc., 2679 Continental Drive, Green Bay, Wi 54311

Steven Grumann, 4135 Technology Parkway, Sheboygan, W1 53083

Kurt Rubsam, 4135 Technology Parkway, Sheboygan, Wi 53083

James ‘Havel, NES Ecological Services, 2825 S, Webster Avenug, P.O. Box 2100, Green. Bay, Wi

Bob Stollberg, 1434 S. Locust Street, Green. Bay. ) 54394 — . .






. Bill Beskar, N7656 State Road 25, Menomonie, WI.54751

December 14, 2()00 - Siﬁooﬁer

in support~

Tim K:ng, ng Enmmnmentat & Piannmg, 1311 Duke Street, Rice Lake, Wi 54888 o
James Palmer, . ’1890 ‘Montanis Avenue, Rice. Lake, W1.54868 .
Scott Kimmes, 1409.N.. 76" Street, Supenor Wi 54880

In opposition ~ none
As interest may appear:

John Donlin, 24520 Lind Road, Siren, W1 54872 . .

Charles Johansen, 12905 W. County 00, Hayward Wi 54843

In support:

Pam Rasmussen Xcal Energy, Enc 1414 W Hamt!ton Avenue P 0. 80x a, Eau Claam W: 54702
Christopher.J. Bolt, Cedar.Corporation, 604 Wilson Avenue, Menomonie, Wi 54751 o
Mark lverson, Cedar Corporation, 604 Wilson Avenue, Menomonie, Wi 54751 .

Tim Ralston, 3237 Rolitng Hills Drtve, Eagan, MN 55121 e

In opposition ~ none Je

As interest may appear:

.'Rttch:e Brown, ‘Ho- Chunk Nation DNR, P.O. Box 725 Biack Rsver Fatis, _Wi 5461 5. '
Michelle Schoolcraft, Ho-Chunk Nation Division of Natural Resources, P.O. Box 726 B!ack Fhver o
Falls, Wl 54815
Tom Wilson, Northern Thunder, 416 E. Court Street, Vrroqua, WE 54685
Doug Brewer, 746 21 Street Chetek Wi 54728 L

Decembef 38 ZOOO Pra:rte du Ch;en .

in support - none
tn opposition. — nong .

As interest may appear:
Biair E. Dai!man 800 N. V{l]a Lou;s ﬂoad Prairie du Ch;en WI 54821 .

December 19, 2000 ~ Waukesha .- ..

In support:

Gene Kramer Super&or Emeraid Park Landf;li lnc 31024 Tambar Laﬂe Burimgton, W! 53105??._:
Ron Willilams, W287.82002 Highway DT.. Waukesha, Wi 53188.. -
Keirston Peckham, Murn Environmental, inc,, 2707 E. Phithower Road Beiast Wi 5351 1






5.b. See ba.

6.c. Per Leg Council comments, the entire section NR 103.08{4) has been revised and reorganized.
5.d. See bc

5.f. See bc

5.i. Definition deleted

5.k. This section revised to address the comment.

5.n. The sec.tion mviséd to be clearer.

5.s. The section ha_$_ been r_evis_ad to provide more on who is re.sponsibfe for what actior;__,

B.u. _reﬁéffs"éd' ée_r_ c_é'_s.’ﬁ'mentgto be :ob!i'gor_ |

- By, féy.ié;&fé *‘ftizﬁéfi;ae_'; |

5.x.. The téfﬁ\ “.bank." is deﬁﬁed. Bani( -.sit.es. aré Simpiy compen.s.e.;ti.o.h sétes used in a b'a"r'm.k‘ . No

change made.

Final Requlatory Flexibility Analysis

The proposed rules do not directly regulate small business. Therefore, a final regulatory flexibility
analysis is not required.



' 'WISGONSIN:LEGIS_LATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronald Sklansky : ’I’erryC.Amiema, Director
Director Legislative Council Staff

(608) 266-1946 (608) 266-1304 °
Richard Sweet One E. Main St., $tc. 401

Assistant Director
(608) 266-2982

: PO Box 2536 o o
" Madison; W 5370122536
FAX: (608) 266-3830

T CLEARINGHOUSE REPORT T0 AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. - THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGXSLATURE (THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBS’TANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE] .

CLEAR]NGHOUSE RULE 0{)—164

AN ORDER to amend NR 103.03 (1) (g), 103.04 (4), 103.05 (3) and 103.08 (1) and (3) (b); to repeal
and recreate NR 103.08 {(4); and to create NR 103.07 (Im), (2m), (4) and (5) and 103.08 (1k) and
chapter NR 350, relating to wetland compensatory mitigation.

Submitted by DEPARTMENT OF NATURAL RESOURCES

11-08-00 RECEIVED BY LEGISLATIVE COUNCIL.
12-07-00 REPORT SENT TO AGENCY.
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-3
e. In s. NR 103 68 (4) (a) to (e) “when 1t datermmes should be changed to “if it

determines.”

i Ins. NR i03 08 @) (), the Tirst sentence ‘would be clearer if it wcre broken up 1nto
two cr more sentenccs Thﬁ same applzes to s N’R 1{}3 08 (4) (c::) and (d) T

g. in s. NR 35() 03 (1) “mccrperatmg” should ‘ne changed to “mcerporatcs Mo S

“he In s NR 350.0% ( 15) ‘what: does “combination” mean in this context‘? Further some
wcrds need to be added for “ and hsted in s. NR 103.03 (1)”:t6 make sénse L

i s NR*SSO-GB*CI-?) -"Whatfdoe,s f“'generaii visions” mean?

. In's. NR 350.03 (28) the sentence would be clearer if 1t_ were to read ¥, a
_-mmgatlcn pro;ect that éoes not mvoive thc purchase of bank credzts R e TR

k. In S, NR 350 04 ths:rc nceds te ba soma context to the ruic For cxamplc, sub ( 1)
talks about apphcants censuiung with the department Without explammg whe these apph{:ants
are or what the;y.“ _applymg for e e g s SRR g Ua

i.. In 5. NR 350 04 (3) “project speczfic” shou}d be changed to: “pro;&c&speczﬁc we
miIns: NR 350 05 (4) what is “passwe maintenance and management”?

n. Ins. NR 350 06 {3} (a), how many crﬂdlts must be purchased‘? Are tha credits
_-purchascd in addztzon to o[her mltzgatlen eff{srts or are the purchased credits to be the orzly-

0. In s. NR 350 07 (1) it is unclcar whether tha techmques used t() devclop thc szght are
being compared to the baseline and post-construction conditions, or whether they are’ bemg
exammed asa separate conszdcratmn in detenmmng the number of acres.

= p In s "NR: 350. 07 (4) the smond sentence 1s unciear Is ‘the scntencc referrmg to
management activities that have not been nndertaken‘? If so, the wordmg needs to be changed to
somc}thmg like “. . . an appravcd pﬁan for intensive management activities . .. .”

g. Ins. NR 350 09 (2) (h), “letter or compliance” should be changcd to “letter of
compliance.”

r. In s. NR 350.09 (3) (b), the use of the passive voice makes it ambiguous who is
setting the performance standards. To the extent possible, passive voice should be replaced
throughout the rule.

s. Ins. NR 350,09 (3) (b), the third sentence is unclear. Does it mean that the applicant
or bank sponsor may impose additional objectives on itself, or that the department can impose
additional objectives?






Wiscensin Depanment of Administration
Division of Executive Budget and Finance
DOA-2048 {(R0S/1999)

Fiscal Estimate — 1999 Session

& Original (3. Updated LRE Number Amendment Nur#.ber if Applicable
{7} Corected [ Supplemental Bill Number . Administrative Rule Number
NR 103/350"
Subject ;
" Wetland Compeusawry Mmganen
Fiscal Effect

State: [7 No State Fiscal Effect
Check columns below only if bilt makes a direct appropriation
or affects. a sum sufficient appropriation. ' '
[0} Increase Existing Appropriation
{1 Decrease Existing Appropriation
3 Create New Appropriation

[ increase Existing Revenues
[0 Decrease Existing Revenues

= !nc_mas_e Costs — May be possible to absorb
within agency's budget.
7 Yes Bl No

a Becrease Costs

Local: 5 No-Local Govenuneﬂl Costs
1. [:_'j fncreaset:oszs SRR S I I increaseRevanues
: issive '_{I] Mandatary

4. T Decrease Revenues

2. {:} Decrease Cos&
I o Perm:sszve E} Manda:ec;y

. : 5 Typesafl.oca! Gavemmentai Umts Affected
[} Permissive {1 Maﬂdafﬁf? :

{1 Towns [ Vlfages
[0 Counties [7] Others'
- ) Sehool Districts [ WTCS Districts

o C;tz_es

1:3 Permissive [} Mandatory

Funct Sources Afieciad : '
Ik GPR. I} FEE: [3 PRO [ PRS . [3 SEG ) SEG—S

; Affeu;éd Chapter 20 Appropriations ERE

Assurnptions Used in Arriving at Fiscal Estimate .

SUMMARY OF RULES: 1999 Wisconsin Act 147 autherizes the Depamnent to cstablish a cempensatory mitxgar.zon program

and directs the Dcpamncnt o promulgate rules goveming the program.

FISCAL IMPAC‘T The Depamncnt will incur one-time costs associated with promulgating the rulés, mcfucimg rule

developmerit, holding hearings, compiling a record, f’ma!mng the rules, presentation to the Natural Resources Board, drafling

guidance, and conducting training. Because the rule development phase is likely 1o be comrovczszal thc Dcpamncnt cstzma{cs
o .__thax it wﬁl devotc axicast 1 000 houss cf staﬁ' t:.mc o comptztc thc mle dcvefopmcnx pmcc:ss.': o I P

Howcvcr, thcn: are szgmﬁcam ongomg woricicad amphcanrms and costs assccxascc! wxrh :mplem:mmg 2 cempcnsaxory
mitigation and enforcement program. - The Department estimates that compensatory mitigation.will require nearly 13,000 hours
in additional effort annually for Water DlVISlon field staff—or the equivalent of 7 FTE. This includes csumaxcd staff time spent
on permit processing, consultations i in cases that do not lead to formal permit applications, and momtczmg of ccsmpgnsamry
wetland mitigation sites. Addnmnaﬂy, the Departmcm anticipates the need :for an additiondl 1.0 FTE statewide pmgram

cccrdmter to administer \:hc mmganon prcgra.m for smtew:de cons;stcncy

Act 147 also gave ﬁzc_i)cpanmcnt thc authority to enforce wctiand water quality certification decisions and pmsocute iiicgéi
wetland destruction. A Departmental workload analysis estimates that it will require an additional 4 FTE enforcement specialists

to adequately sdminister the enforcement component of Act 147,

All totaled, the Department projects additional, ongoing annuailzcd costs associated with an additional 12.0 FTE totalmg

$591,000.

Long-Range Fiscal Implications

None
Prep_ared By: Te}ephoné No. Agency
~JoePolasek /) 6082662794 DNR
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Wxscor%sm Department of Admmlstratzon -
Division of Executive Budget and Finance

DOA-2047 (ROS/1999) . .
Fiscal Estimate Worksheet — 1999 Session
Detziled Estimate of Annual Fiscal Effect
N LRB Number Amendment Number if Apoli
£ Original 3 Updated pplicable
[} Corrected [7 Supplemental’ Bill Number Administrative Ryl Number
NR 1037350
Subject
Wetland Compcnsatory Mmgancm

One-time Costs or Revenue Impacts for State and/or Local Government {do not include in annualized fiscal effect):
Rule Development Costs = 1600 houm x $25/br = $25,000. :

Annuahzed Costs: Annualized Fiscal impact on State Funds from:

. R increased Costs Decre .
A. State Costs by Caiegory o L | 1s 591000 ecreased Costs
) _-State Gaerat:ons ot Saianes and anqes ' 1 i S 15
'-:m Position Changes) L N 1200 FTE )| (- FTE )
. State Qperatzcrts e Other Costs o o ; ' -
Local Ass:stance o -
Alds to lndmciuafs or Organizations -
Total State Costs by Category $ 591,000 S -
' L increased Costs
8. State Costs by Scua-*_ce_cf_ Funds ase Decreased Costs
GPR_ o 7 $ s .
FED I _ NV
_____ PRGIPRS B S . : : | S _. : S .. ”-.
SEG!SEG-S 591,000 -
Complete this only when proposal wil Increased Reveriue Decreased Revenue
State Revenues . increase or decrease state revenues {e.g., | - R - :
S o -tax increase, decrease in li !‘cense fee,etc) | .
GPR Taxes $ 3 -
GPREamed | -
PRO/PRS -
SEG/SEG-S . .
Total State Revenues $ $ -
Net Annualized Fiscal Impact
State Local
Net Change in Costs $ 591,000 $
Net Change in Revenues $ 3
Frepared By: Telephone No. Agency
Joe Po!asck\ /] ' 608-266-2794 DNR
Authorized Sidyyture Telephone No. Date (mmlddfccyy) -
J
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Office of Sen, Judith Robson
Office of Rep. Glann Grothman

Phone S08-266-2253 Joint Caml‘mﬂ:ee for
Pone 8082648485 . ... . oo Review of

Administrative Rules

Report to the Leg:s!ature on

" Clearinghouse Rule 00—164
- Pmuogd_pummto_s..zzmg( Ya), Stats:

Descnmzcn of the Raie

Cieannghouse Rule G{M 64 reiates to wetland compensatory mmgateon The
rule was wrrtten by the D@pan:ment of Naiuraf Rasources under the authonty
provlded in ss. 23, 321 281 15 and za7 11(2)(&) Stats The ruie ;mpiements 1999
Wisconsin Act 147, whnch rec;uweci the department to write rules for both the process
and the requsrements for compensatory mﬁagatlon prajects and mit;gation banking

The proposed ru&e amends chapter NR 103 of the Wrsconsun Admmlstratwe
Code to address the process foz' conmderatnon of wetiand compensatory mit:gatnon
and creaies a new chapter of the coda NR 350 to estabiash the reqwrements for
mrtlgatton prqec’zs and mstsgatlon bankmg o | |

CR 00—1 64 was subm:tted to the Senate Commlﬁee on Envarcnmental
Resoumes on July 19 2001 for standzng commtttee revsew The commzﬁee did not
hold a pubizc heaﬁng but met in executsve sesszon on August 30, 2001. The
commlt’tee voted unanimousiy 10 request mod;ftcatzons to the fule :

Stmukaneousiy, the proposad ruie was submttted to the Assembiy Commitiee

on Environment on July 19 2001, A pubizc hearing and executive session was held



xecutive session the committee voted 7-0, with three

members absent, to request modifications.

The Depar&ment of Nafurai Resources submstted a modmed version of the
proposed rule to both the Senate and Assembiy cammzttees on ﬁ)ctober 1, 2001.

The Senate comm;ttee conducteci an‘exécutive session by polling on October
9, 2001 and unanimously objected to section NR 350.06(3) of the proposed ruie

On October 11 20(}“! the Assembiy commlttee met in executwe sessaon and |
" voted 6—4 to object !o sectzon N R 350 04 of the proposed rule -
Because of the objections of the stand;ng committees GR {)O 184 was |

referred to the Jomt Commtttee for Rewew of Admm:straiave F{u[es

Actxon by the Joirit Commzttee for Revaew of Admm tstrat[ve Fiuies

One of the statutory dutxes w;th whach the Joant Commzﬁee for Rev;ew of

SE _:_'Admsn;strat:ve Fiules is charged is. ihe rewew of ;Jamai or cempiete objec!ions to

cieamghouse rules by stand;ng commuttees of the Assemb[y and Senate Generaily,
the Joint Committee may take one of three execut;ve acttons in. response to a o
standlng commtttee objectlon o
T The Jomi Cemmlttee may vote to coneur in thé objectlon of a standmé -
comm:ttee Shou!d thls occur the ckeannghouse ru!e tn whoie or :n paﬂ
will be suspended The Jotnt Commlttee must then zntroduce b:tis znto

both houses of the Leg:staiure to codxfy the objectton



* . The Joint Committee may vote to nonconcurin the objection of a standing
| g;_o_mmé_ﬁe__e. In that event, the clearinghouse rule will gointoeffectas v
 written by the agency. .
* The Joint Committee may vote to request that the agency make
. modifications to the clearinghouse rule:

Regarding Clearinghouse Rule 00-184, the Joint Committee held a public
h@aring__gng:e;n;ecu_tive___sessi_on on November 14,2001 at which the objections of the
Senate aﬁd Asset;rzbly cormmittees to CR 00-184 were discussed,

The Joint Committee voted 7-3to-not concur in the objection of the Assembly
Committee on Environment to section NR.350.04 of the proposed-rule. Therefore,
this portion of the rule may go into effect as written by the:depattment. -~

__Howg_var,_ the Joint Committee also voted 7-3 to-concurin‘the objection of the
Senate Committee on. Envaronmental Resources, ob;ectmg ta sectaon NR 350: 06(3) o
‘of Ihe preposeﬁ ruie LpnE | i

On December 12, 2001, the Joint Committee voted to introduce 2001 LRB

4367 and 2001 LRB 4298 (introduced here in bill form) to-uphold the Legislature’s

objection to CR 00-164. The Joint Committee vote to introduce these bills was 82, =

Arguments Presented For and Against the Proposed Rule

The portion of the rule to which the Joint Committee objected deals with the
amount of compensatory mitigation that.is required for a particular development

project.




. The proposed rule would establish a general ratio between com péhsatdry
mitigation and destroyed wetlandsof 1.5 to"1. That is; for every 1 acrs of impacted
wetland a project prop.orzen.t would have to compensatewith'1'5 acres of new or
restored wetland: -$_ec’_€_i§n NRH 350,06 (1) = anr .

The poriion ot the rule to which the*Joint Commiittee objected would provide
an exception to'this .ge.r'ieraf requirement. The Zéb.jected- to portion of the rule would
gzve ihe department auihenty 10 approve a rat!o of 1 ta 1 for deveiopment pro;ects
| fmpacting more than 29 acres H o | g

- The: Jomt Commlﬁee uphaid ’the ob;ecticn of the Senate committes to this
portion.of GR OO 164 after heanng the following: arguments atits pubiic heanng

Arquments in Favor.of tho:Objedtion

- _.__-_ﬂ_?e.proposqd;mfesdoss ':noz".:-}%e“ﬂect=!egi'siai‘iveim‘eni*:The“iégiélaﬁon'b'n

wh;ch thls ruie is based made no- disimction between smatt and !arge wetfand

i pfO]EC’IS It is therefnre inappmpriate for zhe department 10 make this 'ciist;nctmn on 1ts'."

own.

: ! The proposed ruie is arbii‘rac/ The mle appﬁes a standard to pm ects that
mpact more than 20 acras {}f wettands that ts iess strmgent than iha standarct for
smaEter prolects even though !arger projects have environmental impacts that are
equal to or exceed the impacts of smaller projects.

.-Arguments Against Concurrence in'the Oblection *~

W.. Requiring a 1.5 to 1 rati for large projects would be éxcessively costly. It
would be very costly to provide 1.5 acres of mitigated wetland for every 1 acre of

impacted wetland on projects exceeding 20 acres. The rule provision allows the
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department to use a 1 to 1 ratio only if the project proponent can prove a record of

past successes with other wetland mitigation projects.

Statutory Basis for the Joint Committee’s Objection

The Joint Committee objeéted to a portion of Clearinghouse Rule 00-164
pursuant to s 227.19(5)(d), Stats, and for the reasons.enumerated in ss.

227 19(4)((1)3 and 6 Stats ‘That i is, on the gmunds that the rute prov;saon does not
compiy with Ieglsiatlve ;ntant and that the prowsmn 1=s arb;trary and capricious.

The .proposed rule provi sion _doe_s not comply wsth eg;slatlve intent because
there is no evidence that the Legislafure intended to.hoid mitigation projects on
parcels of land above a cortain size to a different standard than projects on smaller
pieces of iand. The act on which this rule is based does not differentiate between

prOJects of different s:zes and the rule shculd not either

treats development projects requiring mr{xgai;on dlffefentiy dependzng on the size of

the project. The enmronmeniat harm caused by !arge development projects is equal
oo or exceeds the harm caused by smaller development projects yet the rule holds

large projects to a less stnngent standard than smatfer pro;ects
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