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Pat Essie and I met with Representative Gregg Underheim this week 1o discuss the 1RO rule draft, -(“/ A J\
He suggested thut we share our recommendations with you in advance of the public hearing on N
Taniary 10" and we are pleased to do so. Lf

IRO Rule Change Recommendations
1. Medicat license requirement (Draft language - Page 13)

[8.10 (5) The independent review organization shall have a medical director or
chinical director with professional post-residency experience in direct patient care
who holds a current license to practice medicine, has a clinical specialty
apprapriate to the type of reviews conducted and oversees the medical aspects of
the guality assurance and credentisling program., '

fucreating this provision, the commissioner has exceeded the scope of the statutes. The
requirement that the clinical director hold a-current license to practice medicine would eliminate
or greatly inhibit chiiropraciors Trom owning independent review organizations.

Chiropractors and medical doctors are licensed under separate sections of the statutes and are
governed by separate examining boards. The chiropractic protession has statutory protection
under 632.87 (3)(b)(1) to insure that clinical decisions related ro chiropractic care are made by s
chiropractor. This is necessary becsuse medical doctors do not have the clinical training
necessary to evaluate chiropractic treatment. [n addition, because the two professions
aggressively compete over a broad range of neuro-musculoskelctal conditions once could not
reasonably expect that there would not be a medical bias in their reviews of chiropractic claims.

Kegommendation

PO (5) () The isdependent review organization that reviews medical claims shall have a
medical director or clinical director with professional post-residency experience in direct patient
care who holds # current license to practice medicine, has a clinical specialty aparopriate to the
type of reviews conducted and oversees the medical aspects of the quality assurance and
credentialing program.

1810 (5} (b} The independent review organization that reviews chiropractic claims shall have &
medieal-directorerclinical director with professional pest-resideney experience in direct patient

cire who frolds a corrent license (o practice wediers chiropractic, has a clinical speciaity
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appropriate to the type of reviews conducted and aversees the svediosd chiropractic aspects of the
quality assurance and credeatialing program.

18.10 (5) (c) The independent review organization that review both medical and chirepractic
claims shall have separate a medical director er and chiropractic clinical diroctor with
professional post-residency experience in direct patient care. The medical director shall whe
holds a current license to practice medicine and the chiropractic ciinical divector a current
license to practice chiropraciic and each shall have has a clinical spooialty appropriate to the
ype of reviews conducied and oversees the respective medical and chiropractie aspects of the
quality assurance and credentialing program,

2. Chiropractic expert definition (Draft language - Page 12)
A Medical peer reviewer must:

18.10 (4) (¢) Hold a non-restricted license in a state of the United States and, for
physicians, a current certification by a recognized American medical specialty
board in the area or areas appropriate 1o the subject of the independent review.

The chiropractic profession wants to ensure that the reviews on behalf of its patients are
conducted with the same degree of relative expertise as thase of the medical profession. The
process by which chiropractors atain specialty status is similar to that of the medical profession;
however, the chiropractic profession uses a different nomenclature for its doctors with specialized
education.

Recommendation

18.10 (4) (c) Hold a non-restricted license in a state of the United States. and-for-phystoians,
Physicians shall hold a current certification by a recognized American medical specialty board
and chiropractors shall be diplomate cligible in a program requiring at least 300 hours of
postgraduste credit honrs and that has approved by a college of chiropractic, the Americun
Chiropractic Associgtion or the Internationai Chiropractic Association, in the area or areas
appropriate to the subject of the independent review,

3. Clintcal experience of reviewers {Stafute ekcerpt)
632.835 (5) (a) The commissioner shall promulgate rules for the independent
review required under this section. The rules shall include at least all of the

following:

632.835(5) (‘a}; 5. Standards for the practices and conduct of independent review
organizations.

The commissioner’s drafl is silenl on the amount of ¢linical experience a reviewer must have to
be qualtfied to conduct a review. In the sbsence of such a standard, recently graduated doclors,

with little or no clinical experience. would be allowed to conduct reviews,

Recommendation -

A medical doctor or chirepractor shail have at least 10 years of clinical experience prior tu
serving as # clinical peer reviewer,

I
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4. Documentation requirements (Statute excerpt)
The insurer has the following cbiigatieﬁwhcn 4 patient requests an independent review,
632!835(3}(& ) Within § business days aller receiving written notice of a request

tor independent review under par. (a). the insurer shall submit to the independent
review organization copies of «ll of the following;

632.835(3Xb)t. Any information submitted 1a the insurer by the insured in
support of the insured's position in the internal grievance under s 632.83.

The insurznce cormmissioner's rules do not require an insurer Lo list the documents they have
torwarded 1o the independent review organization. Historically, this has been a major area of’
conflict as insurers routinely fail to send 1o the reviewer all of the clinical files they received from
the provider.

Recommendation

An inyurer shall provide a list all of the clinical documentation forward to the independent
review organization.

5. Quality ussurance plans (Statute excerpt)

032.835 (4) (ag) An independent review organization shall have in operation a
quality assutance mechanism to ensure the timeliness and. quality of the
independent reviews, the qualifications and independence of the clinical peer
reviewers and the confidentiality of the medical records and review materials.

The commissioner’s rules do not contain a require an indepéndent review organization 1o submit
their quality assurance plaits 10 the insurance commissioner’s office. Since parients have the right
1 seleet the independent review organization, this information would greatly assist them in
making a more informed decision.

Recommendation

Euch independent review organizations shaull, on annual busis, submit their quality
assurance plans to the insurance commissioner’s office. :

We appreeiate your considertion of our recomineadations. | look forward to providiag you with
any additional information that you may require.
Siucercly,

G oz

Russ@ AL Leonard
Executive Director
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January 9, 2001

The Honorable Connie L. O’Connell
Commissioner of Insurance

P.O. Box 7873

Madison, WI 53707-7873

Dear Commissioner O’ Connell:

Enclosed are the initial comments of the Wisconsin Association of Health Plans
regarding the first draft of Clearinghouse Rule 00-169, relating to health plan grievance
requirements and independent review organizations,

The Association supported the passage of Senate Bill 350, which created the independent
review process for adverse determinations and experimental treatment determinations

made by health plans.

In some cases, however, we believe the proposed rule goes beyond the Legislature’s
intent by creating requirements that are not consistent with the statutes and may actually
contradict the statutes. In other areas the proposed rule contains provisions that are
inconsistent with existing provisions of the Administrative Code.
We continue to believe that the independent review process can serve the public interest
by providing for a cost-effective and timely review of coverage disputes that are not
resolved through the standard grievance process. Our comments include suggested

language changes that we believe will allow the process to work more efficiently and
better reflect the intentions of the Legislature.

Thank you for the opportunity to comment on this rule. The Association looks forward to
working with you and your stafY to review our comments in more detal.

Sincerely,

DLkl

Joseph A. Kachelski
Deputy Director

10 Hast Doty Street » Suite 563 » Madison, WT 53703
608-255-8599 » Fax 608-255-8627 = www.wihealthplans.org



Office of the Commis

WISCONSIN ASSOCIATION OF HEALTH PLANS

sioner of Insurance (OCI) Rule on Hw%cgaaﬁ Review Organizations (IROs)

Comments on Rule Provisions (1/9/01)

Topic

Page Number
& Section

OCI Rule Language

Specific Suggested Change/Rationale

Definition of “complaint”

Page 2
s.Ins 18.01 (3)

“any expression of digsatisfaction mwnmommom by
the insured, or an insured’s authorized
representative, to the insurer about the insurer or
a provider with whom the insurer has a direct or
indirect contract,” .

“any yerbal expression of dissatisfaction expressed by
the insured, or an insured’s authorized representative,
to an insurer about an insurer’s health benefit plan, the
administration of a health benefit plan or the nrovision
of services under a health henefit plan by an insurer’s
contracted providers. An expression of dissatisfaction
shall not be considered a erievance for purposes of 5.
Ins 18.02 (4) unless it is submitted to the insurer n

writing.”

Rationale: Our suggested language clarifies the
distinction between complaints and grievances. There
is no need to make grievances a subset of complaints,
Our language specifies that the dissatisfaction nust be
related to a health benefit plan and eliminates the
undefined distinction between “direct” and “indirect”
contracts, consistent with s. Ins 9.01 (3).

Page |




Topic

Page Number
& Section

OCI Rule Language

Specific Suggested Change/Rationale

Definition of “grievance”

Page 3
s. Ins 18.01 (6)

“any written expression of dissatisfaction with

the administration, claims practices

OF provision

of services by an insurer offering a health
benefit plan as defined in this chapter.”

“any dissatisfaction. expressed in writing to an mnsurer
by or on behalf of an insured. about an mmsurer’s health
benefit plan, the administration of a health benefit
plan or the provision of services under a health benefit
plan by an insurer’s contracted providers.”

Rationale: The rule draft’s definition of grievance is
inconsistent with the definitions of grievance in ss. Ins
3.67 and 9.01 (5). We recommend that final language
be consistent throughout the Administrative Code.

Our proposed language restores the “by or on behalf
of an insured” reference and eliminates the reference
to “as defined in this chapter” since that clause is not
attached to other defined terms in the rule. Our
language also parallels the definition of complaint.
We believe “claims practices” need not be separately
identified because the term “administration” is broad
enough to include claims practices.

Determinations subject to
independent review

Page 5
s. Ins 18.02 (2)

refusal of an insured’s request fora
from the insurer shall be considered
determination.”

“For purposes of this subsection, denial or

teferral
an adverse

Delete sentence.

Rationale: According to the statutes [s. 632.835 (1)
(a)], denial of referral is not an adverse determination.
The draft rule language could be construed to mean
that an insurer’s denial of a request to cover the
services of a specific provider would be considered an
adverse determination, even if the service would be
covered if performed by a different provider.

Page 2




Topic

Page Number
& Section

OCT Rule Langnage

Specific Suggested Change/Rationale

Notification of right to
appeal an adverse
determination or an
experimental treatrnent
determination

Page 5
5. Ins 18.02 (2) (b

“The notice to msureds of their right to request
an independent review shall comply with s.
632.835 (2), Stats., and shall be accompanied by
the informational brochure developed by the
office describing the independent review
process,”

“The notice to insureds of their right to request an
independent review shall comply with s, 632.835 (2),
Stats., and shall be accompanied by the informational
brochure developed by the office describing the
independent review process, or a substantially simjlar
notification developed by the insurer. The brochure or
its substitute need only be provided when the insured
is notified of the disposition of a grievance related to
an adverse defermination or an experimental freatment
determination.”

Rationale: An insurer should have the option of
changing the brochure’s format to meet ts specific
administrative needs. There should be no need to
provide the brochure more than once in the
grievance/independent review process.

Apparent typographical error
in s. Ins 18.02 (2) (c)

Page 5
s. Ins 18.02 (2) (¢

“The notice to insureds shall also contain a
statement that the grievance or independent
review process need not be exhausted in order
for insured to use other. However, the notice
shall include 2 statement that references s,
632.835 (3) (1), Stats., mforming insureds that
once the independent review organization
makes a determination, the determination is
binding upon the insurer and insured.”

Delete s. Ins 18.02 (2) (c).

Rationale: The draft rule goes beyond the statutory
language of 5. 632.835 (2) (b) and appears to require
the insurer to invite litigation. In addition, the
statutory language specifically requires insureds to
exhaust all levels of grievance before a case is sent for
independent review.

The brochure language can address the issue of
binding determinations.

Page 3




Topic

Page Number
& Section

OCI Rule ﬁm:m;mmw.

Specific Suggested Change/Rationale

Notification requirements in
response to complaints

Page 6
s. Ins 18.02 (3)

“In addition to other notices and provisions,
including s. Ins 9.39, each time an insurer
offering a health benefit plan receives
complaints concerning administrative matters or
makes other determinations affecting coverage,
or . . . initiates disenroliment proceedings, the
insurer shall notify the affected insured of the
right to file a grievance, The insurer shall
provide the following notice to insureds:

(a) Their right to grieve the initiation of
disenrollment, administrative matters or other
determinations affecting coverage shall either
direct the insured to the policy or certificate
section that delineates the procedure for filing a
grievance or shall describe, in detail; the
grievance procedure to the insured. The
notification shall state the specific reason for the
administrative dispute, initiation of -
disenrollment or other determination affecting
coverage.

(b) A statement that the insured need not
exhaust the grievance process in order to utilize
other remedies.”

Delete s. Ins 18.02 (3) and replace with:

“In addition to other notices and provisions, including
5. Ins 9.39, each time an insurer offerine 2 health
benefit plan denies a claim or benefit or initiates
disenrollment proceedings. the insurer shall notify the
affected insured of the right to file a grievance. For
urposes of this subsection. denial or refusal of an
enrollee’s request for a referral from the msurer shall
be considered a denial of a claim or benefit. When
notifving an insured of the right to crieve the
determination. the insurer shall either direct the
insured to the policy or certificate section that
delineates the procedure for filing a xrievance or shall
describe, in detail, the erievance procedure to the
insured. The notification shall state the specific
reason for the denial or initiation of disenrollment.”

Rationale: The draft rule language goes well beyond
the current provisions of s. Ins 9.33 (2). It would
require insurers to send invitations to file a gricvance
even when a verbal complaint is immediately
addressed to the insured’s satisfaction. Our suggested
language is consistent with the current provisions of s,
Ins 9.33 (2). It eliminates the requirement to
acknowledge complaints with 2 written notification of
the right to file a grievance. It also eliminates the
requirement that insurers invite Htigation, consistent
with our comments on s. Ins 18.02 {2) (c).

Pape 4




Topic

Page Number
& Section

OCI Rule Language

Specific Suggested Change/Rationale

Signature on written
grievance decision

Page 7
$. Ins 18.02 (4) (g)

“The panel’s written decision to the. grievant ag
described in s. 632.83 (3) (d), Stats., which shall
be signed by one voting member of the panel
and include a written description of position
titles of panel members involved in making the
decision.”

“The panel’s written decision to the grievant as
described in s. 632.83 (3) (d), Stats., which shail be
signed by one member of the pane] and include a
written description of position titles of panel members
involved in making the decision.”

Rationale: The change is consistent with the existing
language in s. Ins 9.33 (5) {g). The requirement that
the decision include written descriptions of panel
members involved in making the decision is sutficient
to distinguish between the signatory and the members
who voted.

Reporting requirements

Page 8
8. Ins 18.02 (9) ()

“Any provider providing services to the health
benefit plan, either directly or indirectly, shall
be required, by the insurer, to promptly identify
complaints and grievances and forward
complaints and grievances to the instrer in g
timely manner for recording and resolution.
Any insurer offering a health benefit plan shalt
require all direct or indirect contracts for
provider or administrative services to include a
proviston to promptly identify complaints and
grievances and forward these complaints and
grievances in a timely manner to the insurer for
recording and resolution.”

“Any provider providing services to the health benefit
plan shall be required, by the insurer, to promptly
identify complaints and grievances and forward
complaints and grievances to the insurer in a timely
manner for recording and resolution. Any insurer
offering a health benefit plan shall require all
contracts for provider or administrative services to
include a provision to promptly identify complaints
and grievances and forward these complaints and
grievances in a timely manner to the insurer for
recording and resolution.”

Rationale: Our suggested change eliminates the
undefined distinction between “direct” and “mdirect”
contracts, consistent with our comments on . Ins

18.01 (3).

Reporting requirements

Page 8
s. Ins 18.02 (9} (d) 2

“Benefit services including denial of a benefit,
denial of experimental {reatment, quality of
care, refusal to refer insureds or to provide
requested services.”

Move “quality of care” to its own category [create s.
Ins 18.02 (9) (d) 3].

Rationale: This change is consistent with OCI's

grievance reporting requirements for calendar year
2001,

Page 5




Topic

Page Number
& Section

OCI Rule Language

Specific Suggested Change/Rationale

Prohibited actions

Page 9
s. Ins 18.04

“Insurers offering a health benefit plan may not
require binding arbitration or other requirements
that restrict an insured’s right to seek alternative
remedies. Insurers may not require an insured
to exhaust internal grievance or independent
review prior to utilizing other sources for
resolution of complaints. An insured may seek
an alternative remedy at any time,”

Delete.

Rationale: The independent review law outlines the
independent review process and its relationship to the
existing grievance process. S. 632.835 {2} (o)
describes that relationship and requires the grievance
process to be exhausted prior to the initiation of the
independent review process. The independent review
law does not deal with “alternative remedies.”

This requirement creates a prohibition that has no
basis in the independent review law. OCI's gutdance
in the past to insurers has been that if the statutes are
silent on an issue, then there is no prohubition.

Some insurers have OCl-approved language in their
policies that requires the internal process fo be
exhausted.

Independent review

procedures

Pages 9-10
s. Ins 18.10 (1)

“Independent review organizations shall have
and demonstrate compliance with written
policies and procedures governing all aspects of
both the standard and expedited review
processes as described in s. 632,835, State,,
ncluding all of the following:

{b) A procedure to determine, upon receipt of
the referral for review, all of the following:

2. Whether the case relates to a clinical 1SsUe or
an administrative issue.”

Delete 5. Ins 18.10 (1) (b) 2.

Rationale; There should be no reason for an
“administrative issue” to be the subject of an
independent review, so the distinction between
clinical and administrative issues is unnecessary,

Page 6




Topic

Page Number
& Section

OCI Rule Language

Specific Suggested Change/Rationale ]

Independent review
procedures: what
information shall be
considered

Page 10
s.Ins 18.10 (1) (e) 1

“For cases referred to independent review
organizations regarding an adverse
determination, the independent review
orgamization and its reviewer shall consider
information pertinent to the case including all of
the following:

1. The insured’s medical records,

3. The terms of coverage under the insured’s
health benefit plan.

4. Information accumulated regarding the case
prior to its referral to independent review,
including the rationale for prior review
determinations, ..

1. Information the insurer received or considered in
its initial adverse determination and its mternal
grievance determination, including information
submitted to the insurer by the insured in support of
the insured’s position,

3. The policy or certificate language upon which the
inswurer relied in making its initial adverse
determination and its internal eri
determination.

4. The insurer’s rationale for its rior review
determinations.

Rationale: S. Ins 18.10 (1) (e) requires independent
review organizations to consider types of information
beyond the scope of what an insurer is required to
provide to the independent review organization under
$.632.835 (3) (b). The draft rule language could be
construed to create an obligation for insurers to
provide and pay for information they do not possess or
is otherwise not included in the statutory

requirements,

Under our proposed language, the insurer would be
obligated to provide all information that it received or
considered in making its initial adverse determination
and its internal grievance determination. This would
mclude any of the insured’s medical records that were
relevant to the insurer’s decision and in the insurer’s
possesston. This would also include the policy or
certificate provisions upon which the insurer relied in
making its decisions. Our suggested changes to ss.
Ins 18.10 (1) (e) 1 and 3 would make s. Ins 18.10 )
(e) 4, as drafted, largely redundant. Therefore, we are
suggesting that it be modified to include only a

reference to the insurer’s rationale for its prior
determinations.

Page 7




Topic

Fage Number
& Section

OCI Rule Language-

Qualifications of clinical
PeCr reviewers

Page 12
s. Ins 18.10 (4) (a)

“Be an expert in the treatment of the nsured’s
medical condition that is the subject of the
independent review.”

Specific Suggested Owazmw\ﬁwmomm_m

Delete s. Ins 18.10 (4) (a).

Rationale: The term “expert” is not defined and is
probably not definable. Ss. Ins 18.10 (4) (b, (), (&)
and () are sufficient criteria to establish the
qualifications of clinical peer reviewers.

Reporting requirements for
independent review
organizations

Page 14
s. Ins 18.14 (2) ()

“The number of requests for independent review
resolved and, of those resolved, the number
resolved upholding the adverse determination
by the insurer and the number resolved
reversing the adverse determination by the
insurer.”

Create new g, Ins 18.15-

“The office shall annually provide for and publish an
independent audit of a statistically sionificant sample
of cases referred to independent review organizations.
The purpose of the audit shall be to establish the
extent to which different independent review
organizations reached similar conclusions in cases
nvolving similar circumstances.”

Rationale: If the independent review process is
effective, the audits should document high rate of
consistency among different independent review
organizations. Itis in OCI’s interest to be aware of
any significant variation in outcomes so that it may
propose rule modifications, and it is in the public’s
interest to be informed of the effectiveness of the
process,

Page 8




State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

Yommy 5. Thompson 121 East Wilson Sfreet  P.O. Box 7873

_ Goverrior Matiison, Wisconsin 53707-7873
R . Phone: {808) 266-3585 » Fax: (B08) 266-9935

Connie L. O'Connell E-Mal: information@oci state.wi.us
Commissioner http:/fbadger. state. wi.us/agencies/ociioci_home.hitm

January 26, 2001 .
Y JAN 3 © 2001

Honorable Rodney C. Moen

State Senator

8 South Capitol

Madison WI 53702

RE:  los 18 - Independent Review Organizations

B I

Thank ybu for sharing the comments of the Wisconsin Chiropractic Association (WCA) regarding
our proposed administrative rules on Independent Review Organizations (IROs).

We recently held a public hearing on the rule where the WCA also shared their comments with
us, and their comments will become part of the official record for this rule. In addition, OC! staff
has met with the WCA to discuss their concerns. The comment period on the proposed rule
closes February 9, 2001. Once the comment period has ended, we will consider all comments
we have received, review the rule language, and make any needed amendments prior to
forwarding the rule for legislative review.

If you have any additional questions or concerns, f would be happy to discuss this with you -
further, S R - | o

Sincerely,

(o L OC 0]

Connie L. O'Connell
Commissioner



© White, Melissa )
From: Lonergan, Sandra
Sent:  Tuesday, February 06, 2001 5:43 PM
To: White, Melissa
Subject: chiros & IER

Hi there --

Gregg decided to write a letter to Connie for the chiros, It's slightly stronger than Rod's but
doesn't exactly say what Russ wanted. Somewhere in between I quess. Gregg just wants
you guys to know that he isn't "going out in front" on this for them. When you read the
letter, you'll understand! Dagny will send you a copy of the letter tomorrow (Wednesday).

I'll talk with you next week. Enjoy the snow & rain!

(?o(} _ % Cﬁ"’p Pt
VYT Buss leonadl  ded codre A

R ngaaehb




State Representative

GREGG UNDERHEIM

Chair: Assembly Committee on Health

February 6, 2001

Connie O'Connell, Commissioner

Office of the Commissioner of Insurance
121 East Wilson Street

Madison, Wisconsin 53702

Dear Commissidn Conneill:

I write regarding Clearinghouse Rule 00-169 creating INS 18 relating to health benefit
plan grievance requirements and independent review organizations. Specifically, I bring
to your attention the concerns set forth by the Wisconsin Chiropractic Association
(WCA). T have recently had the opportunity to meet with them regarding this rule and
in reviewing their December 15, 2000 memo to you, they have made two
recommendations that I believe merit serious consideration.

The first recommendation deals with the requirement under Ins. 18.10 (5) that the
independent review organizations “have a medical director or clinical director with
professional post-residency experience in direct patient care who holds a current license
to practice medicine, has a ciinical specialty appropriate to the type of reviews
conducted and oversees the medical aspects of the quality assurance and credentialing
program”.

The following language, submitted by the WCA, addresses their concern.

18.10 (5) (a) The independent review organization that reviews medical claims
shall have a medical director or clinical director with professional post-residency
experience in direct patient care who holds a current license to practice medicine, has a
clinical specialty appropriate to the type of reviews conducted and oversees the medical
aspects of the quality assurance and credentialing program.

18.10 (5) (b) The independent review organization that reviews chiropractic claims
shall have a-medical-directer-er-clinical director with professional pest-resideney
experience in direct patient care who holds a current license to practice medicine
chiropractic, has a clinical specialty appropriate to the type of reviews conducted and
oversees the medieal chlropract;c aspects of the quality assurance and credentialing

program.
Capitol:
P.O. Box 8953 District:
Madison, Wisconsin 53708-8953 Toll-Free (888} 534-0054 1657 Beech Street
(608) 266-2254 TDD: (800) 228-2115 Oshkosh, Wisconsin 54901

(608) 2823654 Fax Rep.Underheimiz)legis. state. wi.ug {920y 233-1082
gf:i Printed o recyeied paper.



18.10 (5) (c) The independent review organization that review both medical and
chlropractzc claims shall have separate a medical director or and chiropractic

clinical director with professional post-residency experience in direct patient care. The
medlcal director shall whe holds a current license to practice medicine and the
chiropractic clinical director a current license to practice chiropractic and
each shall have has a clinical specialty appropriate to the type of reviews conducted
and oversees the respective medical and chiropractic aspects of the quality
assurance and credentialing program.

The second recommendation deals with the requirement for a medical peer reviewer to
hold “a current certification by a recognized American medical specialty board in the
area or areas appropriate to the subject of the independent review” (18.10 (4) (c). The
rules do not define a similar requirement for the chiropractic profession.

The following language change has been submitted by the WCA and I ask for your
consideration of it.

- 18.10 (4) (c) Hold a non-restricted license in a state of the United States. and-for

- physicians; Physicians shall hold a current certification by a recognized American
medical specialty board and chiropractors shall be diplomate eligible in a
program requiring at least 300 hours of postgraduate credit hours and that
~has approved bya college of ch:ropractzc, the American Chiropractic
Association or the International Chiropractic Assoc:atlon, in the area or areas
appropriate to the subject of the independent review.

Thank you for your prompt attention to this matter. If you have any quéstions or wouid
like to discuss this personally, please feel free to contact me.

Sincerely,

State Réprghentative
54% Assembly District

GU/sjl
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Wisconsin Chiropractic Association
521 E. Washington Avenue

Madison, Wi 53703

Tel. (608) 256-7023 ® Fax (608) 256.7123

June 20, 2001

Senator Rod Moan
PO Box 7882
Madison, WI'53707

Dear Sanatbr Moen:

The Wisconsin Chiropractic Association hag carefully reviewed NS, 8.33 and respectiully
r&questa that the Senate Health Commitiee make the follawing mnémcamns to the rule,

_ng,gw guatnﬁcations Wi stat. 832, 875 (Gm) {c) states that physlc;aﬁs” st hold a current

“cenification by a recognized medical specialty board. ‘Neither the statutes nor the proposed rule
define a similar raqmramam for the chiropractic profession. Chiropraptic patients have a right to
axp@c:t thﬁt their reviews are conducted at the sama relative level of professionalism as the
reviews conducted by the mediical profession.

Proposed change to the rule

Ing 18,12 (4) Reviewer Qualifications  In addition 10 the requirements of 5. 632.835 (8m), Sats.,
the independent review organization shell require all clinical peer reviewers assigned to conduct
independant reviews to be physicians or other appropriale heaith care providers whose
quaii?maﬁuns afe venﬂad gvery 2 years,

' _Chlmpwm shall.be diplomate sligible in a program requiring at least 300 hours of
- postgraduate credit hours and that has appraved by a university or coliege of chlropradiz,
*the American Chiropractic Association or the Intarnational Chirepracﬁc Assnnmimri, m the
area or aress appropriste to the subjest of the independent review.

Rgi:fmat;uﬁ reguirements  Under 632.835(3) an insurer is required to immediataly notity the
commissioner and the independent review organization of the request for an indepandeant review,
To avoid fmnon andto eliminate unnecessary delays the time frame for immediate should be
dafmad .

Praposed change to the rule

The rule should cross reference this section of the statutes and define the word immediately
should be defined to mean within one business day.

Clinical ﬂecumgggﬁm Under 632.835 (3) (b) 1 an insurer is required to submit fo the
independent roview organization any information submitied 1o the insurer by the insured in
support of the insured’s position. To avoid {:nnﬂacts, the insurer should be required to fist all of the
documantation forward 1o the mdependent review argamzatmn This will aliow the patient and the
health care provider the opporunity to insure that the insurer hag In tact submitted ali of the
glinical documentation that was part of the grievance procedure.

Proposed change to the rule

ing 18.11 (3)(b} The insurer ghall provide the information required in 8.632.835 (3)(b), Stats, to
the independant review organization without requmng a written release from the insured in

Serving Wisconsin's haalth care neods since 1911
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accordance with s, 610,70 (5)(f). The inaurar shall provide a fist of the documents and the
number of pages of each type of document to the Independent review organization,

Signed opinicng  Under 632.835 (3) (f) the decision must bé in writing and signed an behalf of
the independent review organization. The rules should specify the name of the individual that
performed tha review on behalf of the indeperdent review organization tq insure that conflicts
have not ocourred as defined under 832.835 (8).

Proposed changs to the rule

Ins 18.12 (1) (h) Procedures 1o ensure that within 2 businass days of rendering a-determination,
the Independent review organization shall, in addition to the requirements of 5.632.835 {(3)h,
Stats., send to the insurer, the insured, ar the insured’s suthorized representative a written notice
of the determination that inoludes all of the foliowing: ‘

1. Theguastion or issue thal was referrad for raview.

2. * A description of the qualifications of the reviewer or reviewers.

3. - A clinical rationale or sxpianation for the independent review organization’s determination,
. including supporting evidence signad by the reviewer or reviewers..

uality assurance plans . Under 632,835 (4) (ag) an independent organization must have in
operation a quality assurance mechanism to ensure the timeliness and guality of the independent
reviews, the qualifications and independance of the clinical peer reviewsrs and the confidentiality
of the madical records and review materials. Independsnt review organizations. shouid be ‘
required to submit their quality assurance pians to the commissionar's office where they would bs
available for public inspection. This will aliow members of the public to make a more informed
decision as 1o which independent review organization they ought to-select to patform their

independent raview.
Proposed changs to the rule

“ .- Ins. 18.12 (2) Quality Assurance Procedures. Independent Review organizations shall annually.
 file of copy of their quality assurance pian with the commiasioner and shall astablish,
maintain and demonstrate compliance with written quality assurance procedures that promots
objective and systematic monitoring and evaluation of the independent review process and that

includes, at a minimum, all procedures 1o ensure the following:

Experience equirement - Under 832.835 (5} (a} § the commissioner musl promulgete
standards for the practices and conduct of indepandant nile organizations. To insure that
indepandent réviews are performed by experienced practiioners, the rules should state that ali
clinical peer reviewer must have at loast 10 years of clinical-expsrience priof to serving as a
clinical peer raviawer. '

Proposed changs to the rule ‘

(8) All clinical peor reviewars shall have at least 10 years of clinical experience.
We appreciate your consideration of our recommendations.

Sincerely, |

o

Executive Director
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June 21, 2001
TO: The Honorable Connie L. O'Conmell
Commissioner of Insurance
FROM: Wisconsin Association of Health Plans Executive Committee

RE; Independent External Review Rule

We have completed a thorongh review of the redraft of Clearinghouse Rulc 00-169, relating to
Tndependent External Review (IER). Followingare our remaining concerns and our proposed
resolutions 10 ‘each.

1. S.1Ins 18,10 (1), Definition of “Adverse Determination”

The definition of "adverse determination” is central to the implementation of the entire IER
process. While the revised definition significantly improves upon the second draft of the rule, we
continue to believe that the statutory definition of adverse determination speaks for itself and

needs no modification or clarification. ‘We are concerned that any attempt fo expanduponthe o
definition comtained in the statutes will result inan unintended expansion of the scope of the law.

Legislaturc's intent. We belicve the revised definition could still be used to allow a requast fora
specifically excluded benefit associated with a non-participating provider, like acupuncture or
aromathérapy, to proceed to TER. The Legislature clearly did not intend to give independent

review prganizations the power 10 rewrite insurers' policies by negating policy exclusions.

'-Wﬁ%'rmﬁaiﬁmmrnedihnt-stefémﬁcﬁs to-providers, rather than services, stray from the

Proposed resolution: The definition of “adverse determination” should b identical to the
definition in's. 632.835 (1) (a), Stats., with no additional qualifications.

3. S, 18.112), Notification of IER Rights
We continue to belicve that the sequence of events specified by the rule is problematic.

The rule requires insurers to provide notice of IER rights, a list of independent review
organizations, and other information that would lcad members to reasonably believe that they
have an immediate opportunity to pursue IER. Insurers must provide this information before the
grievance process is exhausted and indeced before the member even chooses to pursue a

grievance. Insurers would be required to provide this information twice - once }Sefme the
gnﬁvanag progess and once after.

We believe that the TER notification is most appropriately provided at the point a grievance
determination is made in favor of the insurer. We recognize that there are limited statutory
exceptions to the requirement that insureds first exhaust the grievance process before pursuing
IER. However, we believe these exceptions will be rare and can be accommodated in other ways.
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Proposed resolution: Modify s. 18.05 as follows:
' +fns 18,05 EXPEDITED GRIEVANCI

Proposed resolution: The IER notice should be required when the insured is notified of &
gricvance resolution in favor of the insurer. To accommodate a potential expedited IER, the
notice should also be required when the insurer receives a request for an expedited gricvance ot
cxpedited review. Since mutual agreement is required to bypass the grievance process in a non-
expedited situation, the IER notice should not be required to inform insureds that they may
bypass the grievance process unless it is the insurer’s intent to agree to do so. It scems
incongruous to compel an insurer 10 notify members of a "right” that members may not
independently exercise.

3. S.18.03(2) (c), Provider Contract Requirements

The drafi language expands the current ules [s. Ins 9.33 (7) (b)) significantly. We are not aware
of any deficiencies inthe existing rule that would suggest changes are needed.

Proposed resolution: ‘Substitute existing language in's. Ins 9.33 (7) (b) for draft language ins.
1803 () ().

4. S.1B.05, Exped:ted Gﬁwmcﬁ :
S. 18.11 (3) (d), Expedited Reviews

The language in ss. 18.05 and 18.11 (3) (d) is imprecise in defining the circumstances that would
warrant an expedited grievance of review process. In both cases, the rule language creates a
broader standard for expedited grievances or reviews than contemplated by the statutes or other
rule provisions.

PROCEDURE,. Sections 18,03 (2)10 (4) and (6) do

not apply 1o situations ore-the-porm

alth-effects for-thed ed-expedited gricvances. of these situations, an insurer
health benefit plan shall develop a separate expedited grievance procedure.”

3D < )
.
P-FHE H RE-HRS nediied &

offeringa

[The term "expedited grievances” is defined in s. 18.01 (3). That definition refers to “serious -
jeopardy” to life or health, "severe pain” ar aphysician's opinion. The language in's, 18.05 is far

more vaguo ("could have adverse health effects™) and seems to require insurers o develop an

expedited grievance procedure for grievances that don't meet the rule's criteria for an expedited
grievance].

Modify s. 18.11 (3) (d) as follows:

"(d) Subdivisions (a) to (¢) do not apply to situations where mmwﬂwiﬁ‘?—“

determings that the normal duration of the independent review process eeuld-would jeopardize
the life or health of the jnsured or the insured's ability 1o regain maximum fimctic rosult-int

[The proposed rule language ("could result in adverse health effects for the insured”) is vague and
strays from the relevant statutory language. Our suggested change mirrors the language from s,
632.835 (3) (), Stats ]

Thank vou for the opportunity to provide these additional comments,
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June 28, 2001

State Representative Gregg Underheim
Chair: Assembly Committee on Health
P.O. Box 8953

Madison, W1 53708-8953

RE: WEA Trust Response to [ER rules to Legislature (CR Assembly 00-169)
Dear Reprcs'entative Underheim:

The WEA Tmst is pleased to see that much of the confusxon in the prior draft of the rules has
been ciarxfied However, some problems remain. We request that the Committee assure that
these remaining problems be addressed, if necessary through a hearing.

1. Ins. 18.03, Grievance procedure, subsection (5) Authoerization for Release of
Information:

This entirely new rule is confusing. It correctly recognizes the fact that someone
purporting to act on behalf of an insured must be authorized to do so, yet prohibits the insurer
from verifying that authorization. In addition, the insurer must obtain a written release before
sharmg the insured’s mechcal information with the representative; but must proceed: with the

: _gnevancﬁ ‘even if the. msured refuses to provide the release. There is no purpose in activating a

grievance procedure and convening a grievance panel if the relevant medical information cannot
be discussed with the grievant’s authorized representative. This is an untenable approach to
dealing with confidential information, especially since use of confidential information is now
highly regulated at both the state and federal level. (The reference in 18.11(3)(b) to Sec.
610.70(5)(f)y suggests that a misinterpretation of that statutory section may have led to this odd
rule.}

Proposed Action: Delete 18.11(3) (b) entirely, and revise subsection (5) as follows:

(5) Authorizatzon For Release of Informatxon Aﬁﬁ&safefeﬁfenﬁg—a-hea}eh—beﬂeﬁ%

mpfeseﬁm*eae%eﬁ{he—msufeé—s—beh&}# An insurer may reqmre the msured or the
insured’s authorized representative, legal guardian or court appointed representative, to
provide a written release to the insurer to act on the insured'’s behalf, activate the
grievance procedure, share the insured’s personal medical information with the insurer’s
grievance panel, independent review organization and the insurer’s authorization
representative if that individual is not already a legally recognized representative. The
insurer must include the release form with the acknowledgment of receipt of the
grievance as described in sub. (4), either upon request or if the insurer has reason to
believe the insured intends to use a representative. The release form shall contain
information describing the scope, duration and purpose for the release of personal
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medical information. The insurer shall not1fy the msured that failmg to 51gn and retum

grievance review process, and m’tzmately z‘he mdependent review process, cannot
proceed.

2. 18.04 Right of the Commissioner to Request OCI Complaints be handled as
Grievances:

The section heading references OCID’s right to “request” that an OCI complaint be
handled under the statutory grievance process, and that is the appropriate approach. However,
the provision grants: OCI the right to “require” that an OCI complaint be handled as a grievance.
Sucha bian.ket right is not authorized by the statute and is not consistent with the statutory

language.

Ins. 1_8.12-(1){1), IRQ’s scope of authority regarding experimental treatment:

The rule suggests that the standard for evaluating “‘experimental treatment” is
“effectiveness and efficacy.” The rules have now even deleted the minimal reference, previously
at 18.01(5), to the statutory definition of “experimental treatment.”

The statutes, in Sec. 632.835(3m)(b), clearly specify the criteria for an IRO determination
that treatment is not experimental. The statute states that . . . the IRO shall determine that the
- treatment is: n_{:st experimental and-find in favor of the msuxed only:if'the IRO finds all of the
~following: ... ;2 and then lists a series of criteria. Proposed rule 18.12(1)(f) ignores the very
specific stamtory criteria and instead substitutes a vague reference to “effectiveness and
efficacy.”

Propesed Action: Define “experimental treatment” in the rules using the statutory
criteria, and then use the specific defined term “experimental treatment” in 18.12(1)(f) and
elsewhere in the rules.

4. Standards for IRO Decisions:

The statute, at Sec. 632.835(3)(m), establishes standards for any IRO review. Foremost
is that an IRO decision “must be consistent with the terms of the health benefit plan under which
the adverse determination was made.” Yet the statutory standards in general, and this standard in
particular, are not referenced in the rules as a standard relevant to the IRO process. Instead, the
only mention of the relevance of the terms of the health plan is at Ins. 18.12, Independent
Review Organization Procedures, subsection (1)(e)3., where “the terms of coverage under the
insured’s health benefit plan” is listed as a piece of “pertinent information” for an IRO
procedure. This is an inadequate and inaccurate reference to the statutory standard.
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Proposed Action: Fither add a “Staﬁaards” sectloga to the rule which incorporates the
statutory standards or add the following tng 12(1)(b):
f’
6. Whether a decision in favor of the insured would be consistent with the terms of
the health benefit plan under which the adverse determination was made, as required by
Sec. 632.835(3m).

5. 18. 11(1)(3) Independent Review ’I‘imeframes
Sec. 632 835(3)03) of the statute provades that an insurer must submit the relevant
gnevance information to the IRO “within 5 business days.” Ins. 18.11{1)(3) requires the insurer
to give “written notice of the IRO request to OCI and the IRO within 2 business days of receipt.”
This is either inconsistent with the rules or excessive procedure. Sending off the grievance
- information is clear notice to the IRO, and that is also most reasonable time to inform OClLofthe -
3 IRO actwatlan | :
Preposed Actmn In 18 11(1)(3) change €27 fo 5.7
Thank you for the opportunity to comment on these rules.
Sincerely,

C)ww”j?% /&z [w/f

- Carol L. Rubin

o :Assomate General Counsei

CLR/cll

ce: Connie O’Connell, Commissioner of Insurance:
Michael Stoll, General Counse!, the WEA Trust



State Medical Society of Wisconsin

Working together, advancing the health of the people of Wisconsin

July 2, 2001

The Honorable Rodney Moen, Chair
Senate Committee on Health, Utilities, Veterans and Military Affairs S
P.O. Box 7882 /
Madison, Wisconsin 53707-7882

The Honorable Gregg Underheim, Chair
Assembly Health Committee

P.O. Box 8953

Madison, Wisconsin 53708-8953

Dear Senator Moen and Representative Underheim:

Please accept this letter as written comments on behalf of the State Medical Society of
Wisconsin in regard to Clearinghouse Rule 00-169.

Briefly, we note that three objections remain to the language of the final rule, particularly
the involvement of physicians as conduits for complaints and grievances, the description
of reviewer qualifications, and finally, the determination of when a treatment denied as
“experimental” is payable. We request that these important changes now be incorporated
into the final rule.

‘;ir‘i
Specifically, the SMS strongly disagrees with the requirement that physicians be
responsible for forwarding oral and Wiiften complaints as well as grievances to insurers.
The purpose of this Tegistation was to create a grievance and independent external Teview
(IER) function, not a complaint function. IER is designed to address grievances about
denials of coverage. The addition of “complaints” dramatically expands the scope of the
legislation and will unnecessarily clog the system and reduce the ability to accomplish its
objectives.

Furthermore, sec. 18.01(2)(c) inappropriately inserts the physician into a contractual
relationship between the insurer and the patient. Patients already complain frequently
that doctors spend too little time with them. This unnecessary administrative burden,
when added to all of the other administrative requirements demanded by various health
plans, Medicare, Medicaid, and so forth, will further reduce the amount of time
physicians may spend providing patient care,

The SMS also requests that sec. 18.12(2)b) be strengthened and clarified to read as
follows:

18.12(4) REVIEWER QUALIFICATIONS: In addition to the
requirements of s. 632.835(6m), Stats,, the independent review
organization shall require all clinical peer reviewers assigned to conduct "™
independent reviews to be physicians or other [delete "appropriate”} health f “““';i
care providers (a) have the same training background and licensure as the e

330 EAST LAKESIDE STREET - PO BOX 1109 « MADISON, W1 537011109 - 800.362.9080 - 608.257.6781 « FAX G08.283 5401 - www wismed.org



nroviders in the case being reviewed. For example, podiatrists should be

reviewers for podiatry cases; chiropractors should be reviewers for

chiropractic cases. and physicians should be reviewers for cases involving

allopathic or osteopathic medicine, and (b) hold a non-restricted license in

a state of the United States, and for physicians, hold the same specialty

and sub-specialty board certification (recognized by the American Board

of Medical Specialties) as the physician in the case under review.

f"?‘?

Finally, the“’SNT)S requests that the statutory. cmtena for evaluating proposed treatment be
adopted. Instead of using the explicit statufory 'y criteria at sec. 632. 835(3m)(b) Stats., sec.
181 2(1)(f) of the rule sets the standard for evaluation of a treatment as its “effectiveness
and efficacy,” which is considerably more vague. At minimum, the statutory ‘citation
should be given. Better yet, the statutory language, which is short, should be inserted
into the rule. The rule would then read as follows:

A decision of an independent review organization regarding an
experimental treatment determination is limited to a determination of
whether the proposed treatment is experimental. The independent review
organization shall determinate that the treatment is not experimental and
find in favor of the insured only if the independent review organization
finds all of the following:

1. The treatment has been approved by the federal food and drug
administration, if the freatment is subject to the approval of the federal
food and drug administration.

2. Medically -and scientifically - accepted--evidence clearly demonstrates.

- that the treatment meets all of the foiiowmg criteria:-

a. The treatment is safe.

b. The treatment can be expected to produce greater benefits than the
standard freatment without posing a greater adverse risk to the
insured.

¢. The treatment meets the coverage terms of the health benefit plan
and is not specifically excluded under the terms of the health
benefit plan.

We appreciate the opportunity to provide our comments, and I am happy to answer any
questions you may have.

Sincerely,

Marilyn Windschiegl, JD
Legislative Counsel

ce: Julie E. Walsh
Office of the Commissioner of Insurance
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July 3, 2001

Executive Committee Members
Wisconsin Association of Health Plans
10 East Doty Street, Suite 503
Madison WI 63703~

" Dear Members of the Executive Committee:

Thank you for your memo identifying outstanding concerns with the OCIl's Independent
Review rule. | appreciate the time you have spent looking info the rule. | would like to
take this opportunity to respond briefly to each of the concerns that you raised. | believe
the concerns raised can be resolved through the following explanation of the OCl's
interpretation and our plan to include this information in an explanatory bulletin to
insurers prior to the effective date of the rule.

1. The definition of “adverse determination.” It is OCl's interpretation that as defined,
- -adverse determination does not expand the authority of an independent review.

" organization. It is our belief, and we will convey this to insurers through the bulletin, .. ..
that nothing in the definition of adverse determination can be construed to require
coverage of provider services that are inconsistent with the terms of the policy.

Section 632.835 (3m) (a), Stats., specifically requires that the decision of the

" independent review organization be consistent with the terms of the health benefit
plan and, in order for an independent review organization to continue to be licensed,
it must demonstrate compliance with the statutes. Therefore, OCl expects that the
definition of adverse determination could not be used to allow a request for services
that are specifically excluded from the health benefit plan to be reviewed by the
independent review organization.

2. Notification of independent review rights. The timing of when notices are sent to
consumers is controlled by statute, not rule. The rule does not dictate the content of
insurer notices other than to ensure that consumers be made aware that the
independent review organizations exist and may be an appropriate forum. However,
the OCI does not expect nor require the insurer to promote or encourage
independent review through its notices. Rather, OCl would anticipate that an insurer
would comply with the statute and provide the requisite notices in a concise manner.
Again, we wili address this requirement in a bulletin.




3. Provider contract requirements. The language in s. Ins 18.03, (2) (¢) addresses a
difficulty that the OCI has encountered over the past years. Specifically, in response
to inquiries regarding consumer complaints involving providers, some insurers have
repeatedly informed the OCI that because they do not contract directly with that
provider, they need not respond to the complaint. Instead, the insurer forwards the
complaint to the provider or the network with whom the provider contracts with no
responsibility to ensure the consumer receives a timely response or any response {o
their concerns. The OCI sees this issue as one of consumer protection that also
places all insurers on an equal playing field. itis unfair to the consumer not to
receive a response to a concemn, nor is it fair that some insurers may not be counting
all complaints merely because they are related to a subcontracted provider. Further,
the OCI needs to be sure that the insurer, the entity with whom the consumer
contracts, is responsive to the consumer and ensures compliance with reporting
requirements. The current language in s. Ins 9.33 (7) (b).is msufﬁcxent to protect
consumers and mamtam a levei piaymg field among insurers,

4. Expedtted gnevances and reveews The OCl is concerned that the Associ atton
believes the rule definitions and references stray from the statutes. By including
specific cross-reference to the appropriate sections, the OCI has attempted to
reinforce the statutes and the time frames and limitations contained within the
statute, not broaden or confuse. There are slightly different rule requirements
between expedited grievances and expedited reviews. This arises because of the
lack of statutory guidance on grievances and the desire to parallel chapter ins 18
with chapter Ins 8, by maintaining the existing definition of expedited grievances. In
contrast, s. 632.835 (3) (g), Stats., provides specific guidance and limitations on

: -_;_expedited rev;ews that are then referenced wathm the expedtted rev:ew sectaon of the .

| trust this responds to your concerns. Again, it is the intention of the OCI to provide
insurers with guidance through a bulletin prior to the effective date of the rule so that the
above clarifications can be known to all Wisconsin insurers. Thank you again for
alerting me of your concerns.

Sincerely,
Cornn 4O G

Connie L. O'Connell
Commissioner



. collaboration

Center for Public
Representation

Medical Society
of Milwaukee County

Siate Medicat Society
of Wisconsin

Wisconsin AARP

Wisconsin Nurses
Association

. Wisconsin Society
= of Podiatric Medicine

for

July 3, 2001

The Honorable Rodney Moen, Chair

Senate Committee on Health, Utilities, Veterans and Military Affairs
PO Box 7882

Madison, Wisconsin 53707-7882

The Honorable Gregg Underheim, Chair
Assembly Health Committee

PO Box 8953

Madison, Wisconsin 53708-8953

Dear Senator Moen and Representative Underheim:

Thank you for the opportunity to comment on the proposed IER Rules,
Clearinghouse Rule 00-169. The participants of the Collaboration, who have signed
below, would like the submit the following comments:

1. OCI proposes an order to repeal and recreate s. Ins 9.33 and to create ch. Ins 18.
If 9.33 is repealed and replaced by ch. Ins 18 as ch. Ins 18 is currently written,
OCI will no longer be required to produce an annual report. Without such a
requirément it seems unlikely that an annual grievance report would be written.
We feel the report is important and that OCI ought to still be required to produce
it.

2. For clarity, we suggest changing the last sentence of the second paragraph of the
OCI Analysis. The revised sentence should read:

“All health benefit plans, including limited service health plans and preferred
provider plans, are required to provide insureds the right to access the grievance
process that has previously been required only for managed care plans.”

3. It is unclear in our reading how 18.03(2) “Notification of Right to Appeal
Determinations” and 18.11{2) “Notification of Right to Independent Review” are
to be understood in relation to one another. 18.11 requires that each time an
insurer makes an adverse determination the insured should be send notice of the
right to request independent review. However, 18.03 requires that each time an
insured is denied a claim or benefit the health benefit plan shall notify the insured
of the right to file a grievance.

4. 18.04 “Right of the Commissioner to Request OCI Complaints be Handled as
Grievances” is an idea that both the collaboration and WEA objected to

ofo Medical Sociely of Milwaukee County - 1126 8. 70th Street, S-507 . Milwaukee, Wl 53214
« e-mail: msme@district-1.0rg
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previously. The rules should permit only an insured or an insured’s authorized
representative to file a grievance.

18.06(2) seems to suggest that grievances need either be categorized into the
broad categories of “plan administration” or “benefit services.” We would like
for the rules to specify more narrow categories. For example, the rules would
clearly indicate that benefit services grievances should be broken down into
denial of benefit, denial of experimental treatment, quality of care, and refusal to
refer insureds or to provide requested services.

In 18.12(1)({), the standard for evaluating a proposed treatment is “effectiveness
and efficacy.” The rule should require that the determination whether a treatment
is experimental be made in accordance with the requirements of Sec.
632.835(3m)(b), giving the statute citation. For utmost clarity, it is important that

the statutory criteria be quoted.

18.12(1)(h)(3) should be amended so that the written notice of the determination
includes “a clinical rationale or explanation for the independent review
organization’s determination, including supporting evidence and a clear statement

of the decision.”

In 18.12(2)(b), the requirements for a peer reviewer have been condensed to a
suitable matching of reviewers to specific cases. This is not a clear standard and

we propose the following:

18.12(4) REVIEWER QUALIFICATIONS: In addition to the
requirements of s. 632.835(6m), Stats., the independent review
“organization shall require all clinical peer reviewers assigned to conduct
~ independent reviews to be physicians or other {delete "appropriate"] health
care providers (a) have the same training background and licensure as the
providers in the case being reviewed. For example, podiatrists should be
reviewers for podiatry cases: chiropractors should be reviewers for
chiropractic cases. and physicians should be reviewers for cases involving
allopathic or osteopathic medicine, and (b) hold a non-restricted license in
a state of the United States, and for physicians, hold the same specialty
and sub-specialty board certification (recognized by the American Board
of Medical Specialties) as the physician in the case under review.

18.12(6) states an IRO must employ or contract with a medical or clinical
director, depending on the scope of the reviews being performed by the IRO.
Specifically, it permits a limited-scope IRO to use a clinical director in while it
requires a medical director in the section dealing with a non-limited IRO. This
language is confusing, for two reasons. First, subsection (b), which is about a
limited-scope IRO, talks about "full scope” of review, which would make more
sense in subpart (2), which identifies the requirement for a non-limited IRO.
Second, what is the difference between the medical director and clinical director,
and why is one required in one instance and not the other?



9. Per 18.18(6), the IRO “may charge no more” than the filing fee if it determines
that the matter is not within its authority to review. We had previously objected
to an IRO receiving the $25 filing fee for deciding whether a claim is reviewable;
we are still opposed to the IRO receiving the filing fee for such a decision.

10. We strongly disagree with the requirement that physicians be responsible for
forwarding oral and written "complaints” and grievances to insurers. The purpose
of this legislation was to create a grievance and independent external review
function, NOT a complaint function. IER is designed to address grievances about
denials of coverage. The addition of "complaints" dramatically expands the scope
of the legislation and will unnecessarily clog the system and reduce the ability to
accomplish its objectives.

Furthermore, Sec. 18.01(2)(c) inappropriately inserts the physician into a
contractual relationship between the insurer and the patient. Doctors already have
limited time with patients. Patients frequently complain that doctors spend too
little time with them. This unnecessary administrative burden will further reduce
the _émount of time physicians may spend providing patient care.

For these reasons, both provisions should be removed from the {inal rule.

We appreciate the opportunity to comment and are happy to answer any questions
you may have.

Sincerely,

Voo b D St
Louise Trubek David Slautterback

Senior Attorney AARP

Center for Public Representation

Ao %ﬂ/f/fé%

Ron Stark, M.D. ohn Petersen, M.D.

Milwaukee County Medical Society Milwaukee County Medical Society
Y

Victor S. Soderstrom, D.P.M. John E. Patchett

President Executive Vice President

Wisconsin Society of Podiatric Medicine State Medical Society of Wisconsin

CC: Connie O’Connell, Commissioner of Insurance
Rep. Mark Miller
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July 10, 2001

The Honorable Gregg Underheim
Chair, Health Committee
Wisconsin State Assembly

PO Box 8952

Madison, WI 53708-8952

Dear Representative Underhein:

The Wisconsin Academy of Family Physicians (“WAFP”),
respectfully requests modification to the Independent External Review
(“IER”) rule.” As a point of reference, WAFP is Wisconsin’s largest single
medical specialty in the state, representing over 1400 physicians. WAFP is

i 'aiso the most: geagraphwaﬂy d;spersed physmlan group, providing cradle to

grave primary health care'to Wisconsin citizens in small towns and bag cities,
solo practices and large HMOs.

WAFP agrees with the comments made by the CHCP Collaboration
and asks that the recommended amendments be included in the final rule. In
addition to- those comments, WAFP requests that the rules include a standard
for the review of health plans’ adverse decisions based on medical necessity.

As currently written, if a health care plan denies coverage for a
patient’s treatment because the plan determines that the treatment is not
medically necessary and the adverse decision is reviewed by an independent
review organization (“IR("), the rule does not provide guidance or critena for
the IRO’s review beyond that the decision must be “consistent with the terms
of the health benefit plan under which the adverse decision was made.” Sees.
632.85(3m)(a), Stats. The rule requires IROs to consider pertinent
information before making its determination, but does not require the IRO to
apply a certain standard to that pertinent information.

53rd Annual Scientific Assembly + June 7-10, 2001 - Waukesha, Wi

I’V:scons*m Acac!emy ofFamzl_y P/zyszczans

Phone: {262) B12-0606 + Toll Free (WI1): 1-800-272-WAFP « Fax: (262) 242-1862
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The administrative rule could provide the standard by defining “medically necessary™
care. In an unrelated OCT rule, OCI defines “medically necessary” as follows:

“Medically necessary” means that the service or supply 1s:

1. Required to diagnose or treat an injury or sickness
and shall be performed or prescribed by the physician;

2. Consistent with the diagnosis and treatment of the
sickness and injury;

3. In accordance with generally accepted standards of
medical practice;

4, Not solely for the convenience of the insured or the
physician.

Ins. 3.54(3¥d), Wisconsin Administrative Code.

Altemnatively, “medically necessary” and the standard could be defined as it is in the
various pending federal “patient bills of rights.” The standard from S. 1062, the Bipartisan
Patient Protection Act, which passed in the U.S. Senate and is pending in the U.S. House of
Representatives, is as follows:

Standard for Determination. The independent medical

©.reviewer’s determination relating to the medical necessity and
appropriateness, or the experimental or investigation nature, or
the evaluation of medical facts of the item, service, or
condition shall be based on the medical condition of the
participant, beneficiary, or enrollee (including the medical
records of the participant, beneficiary, or enrollee) and valid,
relevant scientific evidence and clinical evidence, including
peer-reviewed medical literature or findings and including
expert opinion.

S. 1062, section 104(d)(3) (emphasis added). The federal language is consistent with
many states’ independent review criteria. For example, in Minnesota, the rules provide the
following standard:

“Medically necessary care” means health care services
appropriate, in terms of type, frequency, level, setting, and
duration, to the enrollee’s diagnosis or condition,
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and diagnostic testing and preventive services. Medically
necessary care must:

A. be consistent with generally accepted practice
parameters as determined by health care providers in the same
or similar general specialty as typically manages the condition,
procedure, or treatment at issue; and

B. help restore or maintain the enrollee’s health; or

C. prevent deterioration of the enrollee’s condition; or

D. prevent the reasonably likely onset of a health
problem or detect an incipient problems.

Minnesota Rules, part 4685.0100, subp. 9b. (emphasis added).

_ T‘hank'you for considering these comments and request for modification to the IER
proposed administrative rules.

Simcerely,

Dr Tt

Bradley Fedderly,
- Chair, Legislative Committee

cc: Senator Rodney Moen
Ms. Connie O’Connell, Insurance Commissioner
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1SCONSIN ASSQCIATION OF

! A HI | SEF 21 1993

] [FE AND HEALTH INSURERS

September 17, 1993

The Honorahic Tommy G Thompson
Office of the Governor

Room 115 East, State Capital
Madison, W1 53703

‘Dear Governor Thompson:

{ am writing on behalf of the various members of the "Tenney Group” to thank you for meeting
with us on"‘Monday so that we could share -with you, as well as Commissioner Musser and other
members of your administration, our sincere interest in working to support passage of your
Wisconsin Health Care Partaership Plan,

At our meetling we circulated a discussion paper which as it turned out needed some revision.
We have corrected the discussion paper and the corrected copy is attached herewith
{Attachment A).

As you noted at the meeting, "the devil is in the details” on some of the issues that remain 10
be resolved. We are anxious 1o meet with Commissioner Musser and her staff for this purpose.

“Since: our meeling, .the Commissioner's ‘staff has held ‘a number of meetings with insurer and
HMO representatives ' (o discuss the récommendations presented to Commissioner ‘Musser by her
staflf regarding ¢xtension of Act 250 provisions to the individual and proup health insurance '
market (see Attachment B). It is {air to say that a number of these recommendations are highly
controversial. [ believe that many participants in these discussions remain hopelful that these
issues can be worked out, but there are also many who believe that there are issues raised in

Atiachment B that could make timely resolution of outstanding concerns more difficult.

Sincerely,

Commissioner Musser
Secretary Whitburn
Secretary Klauser

Akl Aswoctation for Likhersns + Aasericun Furily U Group * i Life 1 m-w:;mammmuvmm~mwuﬁwcm
CAMA Mostaal Ensuranoe Group + Employtrs ok & Gas. = Ppuirabie Reserve jon « fonst G § Insurmace Corp.
& L 1 Corp. v Milirmakex: Lifc 1 Cop. » Mackonal Guumeekion Life Co, v Nwtional I Bencll
North " £ L0 § Co. « Rank bty Life ¥ @.«smmmw-smmmm.-ﬂmimm<
Waaats Lricies Cowgmolcn « Wi i Nsidonal Lifc Co. = Wi in Phrysicisns Sorvice B Corp.
Kathloeny E. Farrtworh 3 Sowch Plockoey Street Som) 25617
Excostive Dlrecior Sabe 202 Fax (408) 248-1733

Madisan. WT $¥103
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September 17, 1993

To: The Honorable Tommy G. Thompson
The Honorable Josephine W. Musser

From: The Association of Wisconsin HMOS
Health Ingurance Association of America
Mortenson, Matzelle and Meldrum, Inc.
The Wisconsin Chapter of the National

' Federation of Independent Business

The Wisconsin Association of Health Underwriters

Independent Insurance Agents of Wisconsin

-?réi@agibnﬁlgznsnrgncexagents-Of Wisconsin

rTwhg;Wis§¢ns;§$hssqgiat$qnjoﬁ.foe and Health Insurers
The Wisconsin Aasbgiaticn:ﬁf-Lifesﬁnderwriters
‘Wisconsin Restaurant Association

Re: Wisconsin Health Care partnership Plan (WHCPP) -
Senate Bill 327

Reprééentatives from the above organizatiuné met several times to
discuss the provisions of Senate Bill 327 and areas of mutual
agreement and concern. We support the WHRCPP provisions that call ///:%

_ for the development of regional health councils to better 288007 vﬂ‘ sﬂ
to bolster the purchasing power of individuals and small employers, ‘?{’;ﬁg\‘r

" /

who might otherwise have Jifficulty obtaining health care

coverage.
W N

ﬂf_ﬁiggﬂggggggize the need for a change in the way that insurers ??
and HMOs price their products and make those products available.
further, we believe the Office of the Commissioner of Insurance
should provide appropriate regulatory oversight of the various
actors in the system and coordinate activities among the regional
health councils.

We do, however, have some questions and concerns about the way to

acggmplish the goal of making health care more available and more

affdf&aple; We offer our collective experience and suggestions to

help make the WHCPP more workable and to take better advantage of

the positive attributes of the current health care system. The
. remainder of this memo discusses those questions and concerns.
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Q. How should jipsurance coverage be offered to participants in
the purchasing pools? ' -

A. Commissioner Musser and Senator Rosenzweig have agreed that

the regional health councils will not solicit and enroll (/
participants. Solicitation and enrollment will be done by @l

Jicensed agents and licensed employees. See attached letters.

DISCUSSION:  The current bill language calls for the regional
health councils to solicit and ‘enroll participants. While we
believe it is important for the purchasing pools to provide
information about coverage availablé through the pool, we believe
it is equally important for the pool to draw upon existing market
mechanisms and experience and allow insurers’ and HMOs* licensed |
agents and licensed employees to continue to provide services to '%{t‘\
consumers. We understand the concern about the level of agent Qﬁ’&s 'ﬂ
commigsions but believe the better approach is to require ri*" [’JJ (o

7/

Pl disclosure of such commissions and sllow the market to establish Pﬂ : (,lﬂ
e - i
~appropriate commission levels. . [Wﬂ ,

We also believe it more efficient to allow ‘employers to continne 1.
to purchase coverage on behalf of their employees because of the
savings for both employers and the regional health councils in
adfinistrative costs.

.

0. How .sil'ould premiums for the coverage offered through the pools
be established? o
M““‘"

A. Insurers and HMOs should establish the premium charged for
Coverage affered through the purchasing pools using a modified

community rating approach. T
W

e —— v
e

DISCUSSION: We believe the implementation of a *pure” rating
eystem as currently required under the bill would attract only
those higher cost employers and individuals who find the pure
community rate attractive when compared to the private market.
This conclusion is supported by a data study conducted under the

gt v,
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W Health Insurance Association of America, a copy of
which is attached. o TH“B"
We reco the use of a m d _comm t roach that , gA

the type of coverage, i.e. family or {)‘Ef

%;BQL

'and the age, sex, and location of \,*

.-“

would take into considerat.
single, the plan benefits, _ nd
participants, but not the health status or claim experience of 4\
articipants. Under this approach, lower risk, lower cost U

employers and individual are more likely to seek coverage through L
the pool and ensure an adequate spread of risk. -

The WHCPP also ‘calls for the regional councils to establish the

premium - c¢harged = for ' coverage offered to pool members. k

Historically, this type of price control has not worked. We b\isfﬂ
i

s

believe that consumers should select health coverage in the same q
way they select other products and that price should be a factor ‘6&9
£o consider when making a buying decision. Health insurance is
similar to other products in that higher guality sometimes means
a higher price. To the extent price controls fail to consider
* thie fact, such controle may ultimately drive quality out of the
SYatam;frvﬁfﬁitanatalyghtng,xigaﬁcﬁ;qagiity“dfivén_out_céuiﬁﬂhe_
the quality of an enhanced provider network with specialty and
sub-specialty provider choices. for consumers. We Dbelieve
cousmaz:s_-_ar-a sufficiently equipped to select appropriate health
_ care coverage where price as well as quality and provider chcice
form the basis for such a selection.

0. Who will be able to offer coverage through the purchasing
pool? .

A. Qualified insurers and EMOs and others mnmeeting the same
financial and other standards should be allowed to offer
coverage -through the pools.

DISCUSSION: We propose a mechanism under which the purchasing
pools would allow insurers and HMOs to offer coverage to pool
participants if they meet certain statutory requirements. We
suggest that those statutory requirements include the use of
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managed care techniques to help control costs and the ability to
meet financial standards equivalent to those for insurers and HMOs
to assure participants of the ability of anyone offering coverage
to meet their promise to provide payment and/or services.

0. Who should participate in the pools and under what
restrictions?

A. The'fcllowiag-greups should be eligible to participate in the
pools with the restrictions as noted:

e Public employees;

] Individﬁala and employers of 100 or fewer employees
who will pay a re-enrollment fee to rejoin the pool
after a termination of coverage; and

e Employers of 101 or more employees who agree to remain
in the pool for three years and who remain outside the
pool for three years after a termination of coverage.

* ‘Employers in the pool should offer coverage to all employees

' who work 30 or more hours per week.

DISCUSSION: To encourage participation in the pool and help
ameliorate adverse selection, different eligibility rules should
apply to different size emgloyéfs. Smaller employers who
experience more volatility in financial ability to pay premiums
than larger employers should be allowed to enter and exit the pool
nore freely. The re-enrcliment fee should be set at & level high
“Eﬁﬁgag-ta discourage frequent entries and exits but low enough not
to discourage participation. Larger employers who, by and large,
self-fund their health care plans should not be allowed such
freedom because of the consequences to the pool’'s costs when they
decide to insure through the pool because of bad claim experience.
The three-year lock-in and three-year lock-out serve to limit
self-funded employers from "dumping® bad claims experience into
the pool and driving up costs for everyone else in the pool.

.06



~Jul1<09-01 09:56A NFIB-WI 608-255-4909

September 17, 1993
Page 5

The volatility of small employers’ financial situation should also
be considered in mandating employee coverage. Many snall
employers simply cannot afford to offer coverage to employees
working fewer than 30 hours per week. The 30-hour requirement

suggested here ‘tracks with current defipitio f_ full-time
employment under the "small employer health insurance market
reforms. "

M

_Ehefissﬁea;diééussedﬁin'ghia,mgga.dé_nat_neggssarily represent all
organizations?Tcongeﬁns”withdthe'WRCEP. 'Each organization may

have concerns with other igsues that may not be necessarily raised

in the general discussions presented here.

We remain ready as a group and individually to continue to offer
our expértise and input to help make the WHCPP a better plan and
to offer specific amendatory language should agreement be reached
on revisions to the bill.

L OF



