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to develop methods of administration that insure that the W-2 program is operated in a
manner consistent with the requirements of the ADA and §504 of the Rehabilitation Act.
The W-2 agencies in Milwaukee have demonstrated, and continue to demonstrate, a
pattern and practice of discriminating against, and failing to provide equal access to,
parents with physical disabilities, mental disorders and learning disabilities, and parents
who have family members with disabilities by failing to identify, assess and accommodate
their needs.?

Before detailing the specific factual allegations of this complaint, a description of the
program, its background, and policy and practice is provided.

Background

The state of Wisconsin replaced the AFDC program with three distinct programs,
all of which use TANF funds. The first, and most widely known, is the Wisconsin Works
program or W-2. §49.141 et.seq. Wis. Stats.* This program is for custodial parents. The
second is the SSI Caretaker-Supplement Program which provides cash assistance to
children whose parents receive SSI1.° §49. 775 Wis. Stats. The third is the Kinship Care
program which provides monthly payments to relatives who are caring for grandchildren,
nieces, nephews, siblings and other related children and who satisfy certain criteria.®
§48.57(3m) Wis. Stats. The focus of this complaint is the W-2 program. The purpose of
that program is to provide payments to custodial parents, in exchange for the completion
of W-2 activities such as job search, education and work. The program also offers child
care, transportation, and job access loans.

Ifa parént satisfies the W-2 eligibiﬁty criteria, he or she may be placed in one of the
four W-2 employment positions. They are as follows:

3 The term family members is used as defined in the W-2 program to include the
parent participant’s dependent children, his or her spouse and non-marital co-parent living in the
household.

4 A copy of the relevant state law is attached as Attachment 1.

s The SSI-Caretaker program is limited to parents who receive SSI benefits and
provides a cash supplement of $250 for the first child and $150 for each subsequent child. There
is no state program for parents who receive Social Security Disability benefits. Parents receiving
SSIor SSDI cannot access any W-2 services, including child care and transportation.

é The Kinship program replaces the former AFDC - non-legally responsible relative
program but unlike that program requires that the relative pass a criminal background check and
that the child be at risk of abuse or neglect if he or she were to remain in their own home.
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1. Transitional placements defined as placements for parents who have
or will be incapacitated for at least 60 days, are needed in the home
because of the illness or incapacity of another member of the W-2
group, or are incapable of performing a trial job or community service
job.

2. Community service jobs defined as activities for parents who are not
otherwise able to obtain employment, designed to improve their
employability by providing work experience and training and to assist
them to move into unsubsidized employment or a trial job.

3. Trial jobs defined as part or full-time jobs to improve the employability
of parents by providing work experience and training for which the W-
2 agency pays a wage subsidy to an employer to employ the W-2
participant.

4, Unsubsidized employment defined as employment for which the W-2
agency provides no wage subsidy. Under state policy this category
has been defined to include both parents who are employed and

~ parents who are not now employed but who are found job ready
based on their work history, education and ability to work.

A W-2 participant assigned to a transitional placement, known as W2-T, can be
assigned for up to 28 hours per week in activities such as counseling, physical
rehabilitation, substance abuse treatment, or work, and for not more than 12 hours of
education and training activities. A parent assigned to a community service job (CSJ)can
be assigned to work activities for not more than 30 hours per week and education and

 training activities for not more than 10 hours a week. For parents assigned to trial jobs the
activity is the employment itself and any training or education provided by the employer.

Once a parent is placed in either a W2-T or CSJ position she is eligible for payments
beginning on the date of placement. W-2 participants assigned to transitional placements
receive a monthly grant of $628 and participants in community service jobs a monthly grant
of $673.7 Individuals assigned to W-2 trial jobs receive the wage paid by the employer,
who in turn receives up to $300 a month from the W-2 agency. A participant assigned to
a CSJ or W2-T placement who fails to complete all of his or her assigned activities, without
good cause, can be sanctioned (have her monthly payment reduced) $5.15 for every hour
missed.

4 The actual payment is issued the first of the month after the W-2 work
participation period ends. For example, an individual in a community service job is placed in W-
2 on January 16th, she participates from January 16th through February 15th, and is paid for that
period on March 1st.




For W-2 applicants or participants who are adversely affected by W-2 agency
decisions, including application denials, termination of benefits or services, payment
sanctions or placement in an inappropriate employment position, a review system is
provided. The first stage of review is before the W-2 agency. Itis commonly known as a
“factfinding”. If the factfinding decision is adverse the individual may then seek review
before the state Division of Hearings and Appeals (DHA).2

W-2 Policy and Practice

DWD establishes policy for the W-2 program through state administrative rules, its
W-2 policy manual, and documents known as “Operations Memos”.® These documents
describe the policies and procedures the W-2 agencies should follow. In addition, when
determining eligibility for W-2 and the most appropriate work placement in an individual
case, the W-2 workers utilize the state computer system known as CARES.

An individual seeking services from the W-2 program must first meet with a
Resource Specialist. The Resource Specialist makes a preliminary determination of the
applicant's eligibility for W-2, determines if she is able to work, directs her to other
resources and evaluates the need for W-2. If the applicant meets the basic W-2 eligibility
requirements and needs W-2 services she is referred to a case manager known as a
Financial Employment Planner (FEP).

The FEP has seven days from the date of request for assistance to meet with the
applicant and complete the eligibility determination and W-2 work placement.” A recent
study by the Manpower Demonstration Research Corporation (MDRC) found that this
intake process is generally accomplished during a single interview , lasting a little over an

8 The Division of Hearings and Appeals is part of the state of Wisconsin’s
Department of Administration and independent from DWD.

? The administrative rules are approved by the state legislature and published in
Wisconsin’s Administrative Code. The other documents referred to are operating guidelines or
instructions issued by DWD and found in the W-2 Policy Manual and DWD Operations Memos.
A copy of the state rules and W-2 Policy Manual are attached as Attachments 2 and 3. The
relevant Operations Memos are attached as Attachments 4-A through 4-F.

10 The FEP is required to review the W-2 participation agreement with the applicant
which outlines the basic rights and responsibilities associated with participation in the W-2
program. See Attachment 3, Wisconsin Works Manual, Chapter 5. The W-2 application and
participation agreement can be found in Appendix III of the manual.
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hour."" During this time the FEP is required to make the final determination of non-financial
and financial eligibility, obtain any necessary verification, review the requirements of the
W-2 program and, based on an informal assessment, determine the appropriate work
position (i.e., job ready, CSJ or W2-T), and W-2 activities. This process is guided and
controlled by the sequence of screens found in the CARES computer system. .

The CARES system contains a computer screen entitled “assessment-participation
readiness” which lists several conditions that might affect the applicant’s ability to
participate, including medical, family problems, housing, legal, no/limited English, felony
conviction and other."? In order to complete this screen many FEP’s simply ask the
applicant if she has “barriers” to employment. DWD has not developed any tools, such
as a series of factual questions, for use during the initial screening to determine whether
a potential disability exists. The MDRC study found that the primary focus of the intake
interview is the purpose of the W-2 program, its principal features (ie. payment
mechanism, sanctions, and time limits) and employment. Issues that might indicate the
presence of a disability are, according to the study, less often discussed. Medical issues
were found to be only moderately mentioned (65% of the intake interviews observed) and
child medical issues were infrequently mentioned (17% of the intake interviews
observed).”

At the time of the initial interview and work placement, or soon thereatfter, the W-2
agencies administer a basic reading and math test (usually the TABE) to determine
functional educational levels. Three agencies, Maximus, UMOS, and YW-Works, also
utilize other testing, such as the BESI (Barriers to Employment Success Inventory) and the
JSAI (Job Search Attitude Inventory). These tests are generally self-administered during
orientation sessions or classes. The W-2 participant is required to attend the testing or
orientation class and must be able to read, write and comprehend the testing instrument.”
The tests rely on total scores and FEPs do not generally review the responses to individual

"' See Attachment 6, MDRC report - Matching Applicants with Services : Initial
Assessments in the Milwaukee County W-2 Program, page 63.

12 See Attachment 5, CARES assessment - participation readiness screen.
B See Attachment 6, MDRC Report, pages 79 to 88.

1 In the case of Employment Solutions, even this basic test was not administered in
the early years of the program. As a result, for a significant number of W-2 participants
educational levels were not known. Based on our observations, Employment Solutions did not
begin administering the TABE on a regular basis until early 2000.

13 The use of testing has changed and evolved over time in all the agencies.
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questions to identify possible participation concerns. '

After the initial intake, if the FEP determines that a more thorough assessment is
needed to better determine the applicant’s work placement and/or activities, he or she may
refer the participant for a formal assessment as part of a CSJ or W2-T assignment.'”
During the early years of the program “formal assessments” were rarely conducted. As
participants began to near their time limits, some of the agencies began to utilize more
formal mechanisms to determine if “barriers” to employment exist. Because DWD has not
defined the term assessment, nor established the necessary components, there is no
common understanding of what is included and the assessments that are conducted vary
greatly both in terms of the information obtained and recommendations made. They
include the self-administered tests described above, in-home family history and need
determinations, as well as mental status evaluations (including IQ testing) by a licensed
psychologist.®® In some cases, most notably that of OIC and Employment Solutions,
employability plans for participants designate disability assessment as the assignment;
in actuality the referral is for counseling or a worksite for disabled persons, often with no
actual assessment. There is no system in place that insures that an assessment will be
conducted after the intake process if a potential disability is suspected. And the formal
assessments that are conducted do not routinely include an analysis of the nature of the
disability, the extent to which it affects the participant’s ability to participate in W-2
activities, the needed accommodations, and the participant’s ability to sustain employment.
Whether or not an assessment is conducted, when, and what is included, depends on the
agency, the FEP involved, and the individual or agency conducting the assessment."

e For example, the BESI relies on the total score to determine if an individual has
barriers to employment and does not trigger further inquiry if a participant raises a particular
issue, such as the need for mental health care. See discussion below at page 13, case of D.C.

17 See Attachment 3, W-2 Policy Manual, Chapter 5, Section 5.4.0 which provides
that the W-2 agency may refer applicants/participants for a formal assessment to determine the
appropriate level of participation, but does not require them to.

8 Only UMOS, YW-Works and Maximus contract with a psychologist in limited
cases. Employment Solutions” assessments were generally in-home family history evaluations.
In many cases where “barriers” were noted, there was often no explanation of how they would
affect W-2 participation or ability to work.

® The MDRC report finds that formal assessment measures were discussed in 34%
of the intake interviews observed - 86% at the YW Works, 30% at UMOS, 26% at OIC, 20% at
Maximus and 5% at Employment Solutions. MDRC does not define the term formal assessment
and appears to be referring to self-administered testing. The MDRC study suggests that the YW-
Works utilizes a psychologist in all cases; it does not. In fact, FEP’s have advised this office that
if a participant is not maintaining good attendance she cannot be referred to the psychologist See
Attachment 6, MDRC study, pages 90 and 94-95.
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The failure to conduct assessments on a regular basis may be due, in part, to
DWD's policy which requires the W-2 agencies to obtain completed medical examination
-and capacity forms from the participant's doctor or other health provider. By policy these
forms are required before referral for a vocational assessment.? In practice they are also
required before assignment to a W2-T placement and/or modification to a placement or
assignment. This office has been repeatedly advised thata disability will not be recognized
unless a properly completed medical form is produced. Individual doctors are, of course,
not obligated to complete such forms, some have refused to do so and some are not able
to fully assess functional capabilities.

Once itis determined that an individual is going to be placed in a W-2 work position
an employability plan is developed by the FEP. The purpose of the plan is to identify the
participant’s placement, her employment goals and the required W-2 activities, including
the number of hours of work, training, education or other activities assigned each week,
who is to provide the services and the site where the activity is located. If supportive
services such as child care and transportation are needed the plan is required to identify
those services. W-2 policy provides that CSJ and W2-T participants are generally required
to participate in activities 30 to 40 hours perweek.?' Generally plans are notindividualized,
and even in those cases where a comprehensive assessment has been conducted, the
plan is often not based on the assessment. Rather the focus is having at least 30 hours

A report by the Wisconsin Legislative Audit Bureau found that for the year 2000
11.3% of the statewide W-2 population were placed in the category of occupational assessment
and 7.9% in disability assessment. For Milwaukee the numbers are as follows:

Occupational ~ Disability

Assessment Assessment
Employment Solutions 2.0 6.8
Maximus 24.2 13.0
OoIC 21.7 8.6
UMOS 6.2 ‘8.8
YW-Works 164 3.6

See Attachment 8, Wisconsin Legislative Audit Bureau Report 01-7, Wisconsin Works Program,
page 19 and Appendix 4. These numbers are based on the assignments listed in CARES. The
MDRC numbers are based on the intake interviews observed. Neither report actually reviewed
the outcome (i.e. the reports generated) of the assessments.

» See Attachment 4-F, Operations Memo 01-41 (July 2, 2001).

2 See Attachment 4-A, Operations Memo 98-23 (March 11, 1998) and Attachment
3, W-2 Policy Manual, Chapter 7, Sections 7.3.1.2 and 7.3.2.2. See also discussion below, page
11, regarding W-2 contract standards which require assignment in at least 80% of W-2 cases to
30 hours of activity. ,




of participation.?

For most activities, such as counseling, education, job training, and work
assignments, the W-2 agencies contract with other agencies. The types of training and
worksites are limited and all the agencies contract for at least one site for disabled persons.
Generally, persons with disabilities are not assigned to CSJ or trial job positions.

If the participant misses assigned activities and does not have good cause a
payment sanctionis entered. State policy identifies court appearances, the unavailability
of child care, and other circumstances beyond the control of the participant, as determined
by the FEP, as good cause reasons for non-participation. This last reason is not defined
further. State policy also requires that the W-2 participant provide timely notice to the FEP
of the reason for the non-participation® All the W-2 agencies require written
documentation of the reason for the absence; some require it to be provided within 7 days
of the absence, others within 10 days. If the participant claims the absence was the result
of physical or mental health problems an excuse from a medical professional is normally
required, even if she suffers from a chronic condition. FEP’s are not required to review
sanctions before they are entered, and in some agencies the sanctions are entered by a
contract agency that has no familiarity with the participant.

W-2 Time Limits

The state of Wisconsin limits the number of months an individual can participate in
the W-2 program. Like federal law, Wisconsin limits W-2 assistance to sixty (60) months.
Considered are all months a payment was received, even if sanctioned, while in a trial job,

2 See Attachment 6, MDRC study, pages 93-94 noting that some FEPs felt their
options were limited in both the type of assignments and hours of participation they could assign.

The MDRC study, which reviewed CARES assignments for the period of October
1997 through October 1999, found that for persons in the W2-T category 49% were assigned to
physical/mental rehabilitation, 28% to employment search and 25% to work experience. For CSJ
participants two thirds were assigned to employment search and work experience, 22% to
education, 15% to employment training and 9% to soft skills training. See Attachment 6, MDRC
report page 52.

The LAB report details the types of activities assigned to W-2 participants for the
year 2000. See Attachment 8, pages 19-22 and Appendices 2, 3 and 4. The numbers receiving

mental health counseling in the five agencies range from a low of 3.8% (OIC) to 8.2% (YW-
Works)

B See Attachment 3, W-2 Policy Manual, Chapter 11, Section 11.3.0.
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CSJ or W2-T position. This time limit can be extended in unusual circumstances in
accordance with DWD rules.?*

In addition to the 60 month limit each of the subsidized W-2 positions has a 24
month time limit. These limits can also be extended in certain circumstances. As set forth
in state policy, when evaluating eligibility for an extension the W-2 agencies are required
to determine:

1. For transitional placements - if the participant has made all
appropriate efforts to find unsubsidized employment by
participating in all assigned activities and, if so, whether she
has significant barriers which prevent advancementto a higher
W-2 employment position.

2. For community service jobs - if the participant has made all
appropriate efforts to find employment and, if so, whether local
labor market conditions preclude a reasonable unsubsidized
employment or trial job opportunity.

i State rules provide for extension of the 60 month time limit in the following
cases:

(1) A W-2 participant is unable to work because of personal disability or
incapacitation, or is needed as determined by the agency to remain at home to care for a member
of the W-2 group whose incapacity is so severe that without in-home care provided by the W-2
participant, the incapacitated W-2 group member’s health and well-being would be significantly
affected.

(2) A W-2 participant has significant limitations to employment such as any of the
following:

a. Low achievement ability, learning disability or emotional problems of
such severity that they prevent the individual from obtaining or retaining
unsubsidized employment, but are not sufficient to meet the criteria for
eligibility for SSI or SSDI, or ‘

b. Family problems of such severity that they prevent the W-2 participant
from obtaining or retaining unsubsidized employment.

(3)  The W-2 participant has made all appropriate efforts to find work and is unable to
find employment because local labor market conditions preclude a reasonable Job opportunity.
In this subdivision, “reasonable job opportunity” means a job that pays minimum wage, and
conforms to all applicable federal and state laws. See Attachment 2, Wisconsin Administrative
Code, Rule 12.09(2)(n).




3. Fortrial jobs - if the participant has made all appropriate efforts
to find and accept employment and, if so, whether local labor
market conditions preclude a reasonable unsubsidized
employment opportunity.?®.

In a more recent memo DWD advises the W-2 agencies that the 24 month criteria and the
60 month criteria have been combined.”® However, a significant difference remains. In
order to qualify for a 24 month extension because of a personal disability or the disability
of a family member, the W-2 participant must first demonstrate that she has made all
appropriate efforts to find unsubsidized employment. The 60 month criteria found in state
rule does not require a participant with a disability or with a disabled family member to
satisfy this precondition. (See footnote 24 above) ‘

All extensions of the time limits must be approved by DWD. DWD policy states that
extensions are available only in unique circumstances.? For each case nearing its time
limit, the individual W-2 participant’s FEP must consider whether, based on state criteria,
an extension is appropriate. If the FEP decides that an extension is warranted, a request
for approval is submitted to DWD. If the FEP decides it is not, no request is submitted.
DWD does not, as a general rule, review cases in which an extension is not requested by
an agency FEP to determine if the participant has a disability or a family member with a
disability and to determine if appropriate services have been provided. '

W-2 Contracts

DWD administers the W-2 program in each county through individual contracts. In
all counties, except Milwaukee, there is one W-2 agency serving the entire county.
Milwaukee County has been divided into six geographic regions of roughly equal case size.
In Milwaukee, DWD contracted with five agencies, three non-profits - UMOS, OIC and
Employment Solutions - and two for- profit agencies - Maximus and YW-Works - from the
program’s inception through December 31, 2001 to serve the six regions. Until December
31,2001 Employment Solutions administered the program in two regions, the rest of the
agencies each had one region. Beginning January 1, 2002 Employment Solutions no
longer has a contract to provide W-2 services and UMOS and YW-Works now serve two
regions each. W-2 participants are required to receive services from the region they
reside within and when a participant moves to a new region her case is usually transferred

» See Attachments 4-B, 4-C and 4-D, Operations Memos 99-48 (June 29, 1999),
99-49 (June 30, 1999) and 99-89 (November 22, 1999).

2 See Attachment 4-E, Operations Memo 01-30 (June 4, 2001).
2 See Attachment 3, W-2 Policy Manual, Chapter 2, Section 2.3.2.
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to that region. In most cases, the actual paper case file is not sent to the new region.

The initial W-2 contracts were for a 28 month period beginning in late 1997 and
ending in December 1999. The amount of funds the W-2 agencies received for the
contract period was based on the anticipated caseload the agency was expected to serve.
If an agency served fewer persons it was allowed to retain a portion of the unexpended
funds as profit.*® Because the W-2 agencies served fewer families than anticipated all the
Milwaukee agencies earned profits on the initial contracts.?®

In order to be selected to administer the W-2 program for the second two years
(2000-2001) the W-2 agencies had to satisfy certain criteria for the 1997-1999 period,
including standards for caseload size, assignment of at least 80% of the agency's
participants to 30 hours of activities or more per week , a recidivism rate of less than 20%,
and a developed employability plan in the CARES system in at least 95% of the cases.
The five Milwaukee agencies satisfied these criteria. The contract standards for the 2000-
2001 contract period were similar and, in addition, included standards for employment
rates, wages, job retention (defined as 180 days), full and appropriate engagement for W-2
participants and assignment to basic education activities including high school equivalency
programs, job skills training, basic education, literacy and ESL courses. Full and
appropriate engagement was defined in both periods as having a current employability
plan in the state’s computer system and at least 30 hours of assigned activity. Each of the
W-2 agencies (including Employment Solutions) satisfied these 2000-2001 contract
performance criteria and were offered contracts for the latest period.

The W-2 agency performance criteria for the new two year contracts (2002-2003)
are similar to the previous standards with the addition of the following : compliance with
DWD training standards, informal assessments completed and documented in CARES in
80% of the cases within 30 calendar days from the date of the W-2 placement, a formal
assessment completed and documented in CARES within 30 calendar days of placement
in 80% of the W2-T cases, and timely and complete submission of extension requests. In
addition, DWD will monitor customer satisfaction and financial accountability.*

% In addition to serving new applicants the agencies were responsible for converting
AFDC cases to W-2 cases if the parent satisfied the W-2 eligibility criteria and the requirements
for placement in a W-2 work position.

» A 1999 State of Wisconsin Legislative Audit Bureau report describes the funding
process and calculation of profits. See Attachment 7, Report 99-3,WisconsinWorks
Expenditures. See also, Wisconsin Legislative Audit Bureau report 01-7, Wisconsin Works
Program, Attachment 8, page 32-42.

30 See, Attachment 9, W-2/FSET Performance Standards Information Map,
Contracts 2002-2003. The terms informal and formal assessments are not defined. The
requirement of formal assessments is limited to W2-T participants only and assumes persons
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W-2 Participants

It is generally recognized that many parents who are eligible for TANF programs
have disabilities or family members with disabilities. These disabilities include physical
disabilities, learning disabilities, mental impairments and low IQs. A recent GAO report
notes that a 1999 Census Bureau survey found that a total of 44% of TANF recipients
reported having physical or mental impairments.®' Thirty-eight percent reported an
impairment severe enough to interfere with the performance of one or more basic activities
of daily life. The characteristics of Wisconsin’s TANF population are no different. The
following case examples, from among the many families this office has represented,
illustrate the problems faced by participants and the failures of the W-2 agencies.

Denials and Terminations of W-2 Benefits and Services

D.B. - D.B. sought assistance from the W-2 program in October 2000. She has an
extensive work history, but was forced to stop working due to various health problems,
including fibromyalgia and major depression all of which interfere with her daily activities.
D.B. met with the FEP assigned to her case and was advised that because W-2"is a work
program and she is not now able to work, she was not eligible for services. She was
required by the W-2 agency to sign a “voluntary decline of W-2 services” form.

This office represented D.B. and challenged the agency'’s action through the hearing

with disabilities are not placed in any other work category or diverted from the program.

n See géneraily GAO report 02437, October 31, 2001. See also report of Center on
Budget and Policy Priorities, February 29, 2000 cited in OCR Policy Guidance - Prohibition
Against Discrimination on the Basis of Disability in the Administration of TANF.

The Legislative Audit Bureau W-2 evaluation concludes that the data it examined
did not suggest that the current W-2 caseload consists only of those with higher than expected
barriers to employment. However, the data analyzed is primarily based on the W-2 agencies
identification of participants. In addition, the report acknowledges that many W-2 agencies
indicate that the numbers found by the Bureau are not an accurate measure and that as many as
one-third of the population have disabilities, AODA problems, mental health concerns or other
substantial barriers to employment. See Attachment 8, pages 78-79 of report.

The recent MDRC study indicates that W-2 staff in Milwaukee suggest that the
number of participants with disabilities and other barriers to employment is significant and has
increased over time. As the study notes, the perceived increase could simply be the result of
greater recognition of barriers among participants. The report also notes that among the
interviews observed 40% of the applicants reported a chronic medical condition. See Attachment

6, MDRC report, pages 39-52.
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process. The state DHA hearing examiner found that the agency’s actions were not only
wrong but “unconscionable”. Because this office had received similar complaints a letter
was sent to the Secretary of DWD on June 11, 2001 concerning this practice. No response
has been received to date.®

D.C. - D.C. first applied for W-2 assistance on September 18, 2001. Because she
was recently employed she was found “job ready” and assigned to job search activities.
D.C. completed the assessment process at her W-2 agency, including the BESI (Barriers
to Employment Success Inventory). Inresponse to the questions in the self-administered
assessment, D.C. noted that she had some concern aboutfinding mental health assistance
and great concern about becoming depressed or discouraged. No one at the agency
explored these issues further. On October 29, 2001 D.C. presented a letter to her FEP
from her treating therapist indicating that she was suffering from major depression and, as
aresult, “there will be days that she will be unable to function with daily activities.” Despite
this medical documentation the FEP continued D.C.’s “job ready” placement.

This office represented D.C. in the review process. The agency factfinder found that
D.C. should be placed in a W-2 transition (W2-T) work position. Inresponse to questioning
atthe factfinding, the FEP stated that in all cases, without exception and regardless of any
other medical evidence, the agency requires a completed medical capacity form before
placing a W-2 eligible parentin a W-2T position.* Because D.C. lacked such a completed
form a W2-T placement was not made.** FEPs at the other agencies have concurred with

this statement of policy.

T.S. - T.S. has been diagnosed with Crohn’s disease. Her treating physician
indicates that as a result she suffers from chronic fatigue, diarrhea and abdominal pain.

Recently she was found eligible for SSI on the ground that her ability to perform
employment is severely compromised. In September 2001 her W-2 benefits and services
were terminated by her W-2 FEP because she did not return a completed medical capacity
form. T.S. had requested that her doctor complete the form but he declined to do so. The
W-2 agency had previously received other evidence of T.S.’s medical condition and

symptoms.*

32 See Attachment 10, DHA decision WWW-40/47472, “Voluntary Decline of W-2
Services” form, and June 11, 2001 letter to DWD in D.B.’s case.

B See Attachment 4-F for a copy of the DWD required form.

34 See Attachment 11, November 8, 2001 Factfinding decision, completed BESI and
JSAI tests, and December 14, 2001 letter to DWD in D.C.’s case.

35 See Attachment 12, the FEP’s letter to T.S. and T.S.’ response. See also
Attachment 13, DHA decision WWW-40/42309 (January 5, 2000) a similar case in which the
agency failed to properly assess the W-2 participant’s needs and provide appropriate
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Failures to Identify, Conduct Assessments and Provide Accommodations

S.E.-S.E. has been diagnosed by her treating psychiatrist with suffering from panic
disorder with agoraphobia and depression. In April 2001 the W-2 agency referred her to
a psychologist for a mental status evaluation. In his reportthe psychologist concludes that
S.E. suffers from mood disorder, anxiety disorder and learning disabilities, that her
condition has resulted “in severe impediment for full job functioning” and notes that S.E.
has severe limitations in the areas of interpersonal skills, work skills and work tolerance.

Among other activities, S.E. was assigned to a W-2 worksite known as Creative
Workshop for 15 hours a week.* Because of her condition and inability to function around
other people S.E. did not attend and was subject to repeated sanctions. Atthe factfinding
requested on S.E.’s behalf her FEP stated that she was unaware of the psychologist’s
report and S.E.’s condition. She stated further that there is only a limited number of
worksites available to participants. S.E. is now assigned to a worksite for disabled persons
were she performs simple tasks such as packing boxes and “snapping parts together.”
She receives no job training. '

P.J. - P.J. suffers from left arm lymphedema and severe arthritis which affects her
knees, back, hips and shoulders. Because of these conditions her ability to perform
functions of daily living is severely impeded. This office, on P.J.’s behalf, repeatedly
requested a formal assessment to determine what, if any, jobs she might be able to
perform and the training needed. Because she had difficulty performing her W-2 work
assignments (often she was required to use both hands which resulted in swelling and pain
to her left arm) we also requested modifications to her assignment. Eventually she was
assigned to work at the W-2 office filing and collating documents. On many days P.J. sat
idle because there was no work for her to perform. Finally, the W-2 agency, referred her
to an assessment at Goodwill Industries. The assessor concluded that P.J. should not look
for work “until after her health has been more fully assessed and a functional capacities
assessment has been completed.” No further assessment was completed. P.J. is now
receiving SSI benefits. In addition to being assigned to activities which aggravated her
condition and being denied appropriate training, P.J. was subjectto payment sanctions and
advised as she neared her time limits that an extension would not be requested on her

behalf.¥’

accommodations even though it was aware of her mental health problems and her son’s disability
because her doctor would not complete a medical capacity form.

36 See Attachment 14, W-2 Employability Plan dated June 29, 2001 for S.E. which
also includes employment search for 10 hours a week as part of her activities even though she
was in a W2-T position because she was unable to work, and the payment sanction notice for the
month of August 2001.

37 See Attachment 15, July 9, 2001 letter to Employment Solutions in P.J.’s case.
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C.M. - C.M. suffers from a hemiated disc and has significant limitations on her ability
to sit, stand, stoop, and crouch. She experiences constant pain which is aggravated by
prolonged sitting and standing. She was recently found eligible for Social Security
disability benefits. The W-2 agency assigned C.M. to the 20 hours of work, 12 hours of
education, 5 hours of employment search and 3 hours of physical rehabilitation activities.
She was not able to perform the work activities on a regular basis because of her disability
and was subject to payment sanctions. No assessment was conducted by the W-2
agency. Instead C.M. was advised that in order to be excused from her assignment she
needed a doctor’s statement for each day of absence even though her doctor indicated she
would, because of her impairments, have good and bad days, and would be likely to miss
more than four days of work a month. C.M. was not offered any training or other services
that she could perform within her limitations.®

C.B. - C.B. has been diagnosed as suffering from major depression and irritable
bowel syndrome. On many occasions she has been unable to properly care for her own
daily needs and the needs of her children and has required assistance from family
‘members. She too has now been found eligible for SSI benefits. While enrolled in the W-2 -
program C.B. was assigned to work and education activities which she had difficulty
performing. As a result she was subject to payment sanctions. C.B.’s case was also
repeatedly transferred from one FEP to another with a no continuity of service. Despite
ourrequests no assessment was conducted. Instead C.B. was required to have herdoctor
complete medical capacity forms on a periodic basis.*

T.J. -In the past T.J. was diagnosed with cervical cancer and depression. She was
assigned by her FEP at Maximus to a number of activities including 25 hours a week of
doctor’s care. She was sanctioned for not completing these activities. T.J. did not have 25
hours of scheduled doctor’s visits each week, but her FEP stated that her assignment
reflected the state requirement that all participants be assigned to at least 30 hours of
activity.** Recently, T.J. once again began experiencing significant and debilitating health

» See Attachment 16, Employability plan for C.M. dated December 5, 2000 and the
payment sanction notice for the month of March 2001. See also Attachment 17, DHA decision
WWW-40/39137 (August 2, 1999) a similar case in which the W-2 participant was sanctioned
for missing activities because she could not produce a doctor’s excuse for all days of absence
even though the agency knew she suffered from chronic mental health problems and was

experiencing side effects from her medication.

» See Attachment 18, September 22, 1999 Employability Plan for C.B. assigning
her to 30 hours of work and 10 hours of basic education for the period of September 22, 1999
through December 28, 1999 and subsequent plan dated November 1 1, 1999 assigning her to 28
hours of work and 2 hours of Behavioral Health Services.

“ See Attachment 19, DHA decision, WWW-40/42671 (May 31, 2000) in the case
of T.J.
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problems related to her cancer. Her case had been transferred to a different FEP whowas
not aware of her condition and who advised T.J. an extension of time would not be
requested on her behalf. Only after filing a factfinding request and submitting medical
records was an extension request prepared for T.J.

K-M. - K.M. suffers from substance abuse problems, depression and anxiety. She
is currently enrolled in a treatment program. Due to her condition K.M. was placed by the
W-2 agency in a W2-T work position. K.M. then obtained employment on a limited basis,
approximately 12-15 hours a week. She is not able to work additional hours because of
hertreatment and mental health problems. K.M.’s case had previously been in another W-
2 region which had medical records documenting her condition, but these records were not
transferred to the new agency.* Until this office intervened on her behalf, K.M. was
advised her W-2 would end because she was employed, and employed persons cannot
be enrolled in a W2-T position - only a CSJ position.

D.R. - D.R. has been diagnosed as having a mild cognitive deficiency and suffering
from depression and alcohol abuse. A psychologist’s report indicates that she has poor
to no ability to maintain regular attendance, sustain an ordinary routine where working
alone without special supervision or complete a normal workday without interruptions from
psychologically-based symptoms. Her W-2 activities in the past, as assigned by the W-2
agency, were to attend work and education activities for 30 hours a week with no special
supports. D.R. was subject to numerous payment sanctions. On her behalf, this office
repeatedly requested that a comprehensive assessment of her mental status be
conducted. The agency failed to do so; instead Legal Action of Wisconsin referred her to
a psychologist for an evaluation. '

D.M. - D.M. has been diagnosed as cognitively disabled with a full scale 1Q score
of 60 and as suffering from depression by a psychologist acting as a consultant to a W-2
agency. The psychologist indicated that D.M. has severe limitations in the areas of
communication, interpersonal skills, and work skills. D.M. has been subject to repeated
sanctions because of her inability to complete her W-2 assignments. Otherthan changing
her worksite to a site for participants with disabilities, the W-2 agency did not offer to
modify D.M.’s assignment, (i.e. to provide specialized education, training, or a job coach).
When D.M. obtained employment the agency did not offer her any supports to help with

4 See Attachment 20, DHA decision WWW-40/42367 (December 16, 1999) a
similar case in which the new W-2 agency had to be ordered to obtain the participant’s records
from her prior region. The participant in that case had mental health problems which were
documented in medical records submitted to the first agency but not sent to the new agency.
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the transition to work 2 Her FEP at the time maintained that if she could work then she
must not be disabled.

Most recently D.M. was again subject to sanction. At the factfinding requested on
her behalf she stated that at her assigned worksite she receives no training and has little,
if any, contact with the work supervisor. The new FEP assigned to D.M.’s case was not
aware of the psychologist's report and modifications were never made to D.M.’s plan.®®

G.M. - G.M. has been diagnosed as cognitively disabled and suffering from
depression and anxiety disorder. She frequently experiences severe panic attacks. Her
treating psychiatrist indicates that she has poor to no ability to understand, remember and
carry out simple instructions, maintain regular attendance, perform routine repetitive work
at a consistent pace without an unreasonable number and length of rest periods, and deal
with the normal stress of routine, repetitive works. G.M. contacted this office because she
had been subject to repeated payment sanctions. Her employability plan indicated that
she was assigned to complete 20 hours of work experience, in part to assess her ability
to perform work activities, 10 hours of ESL classes (G.M. speaks only Spanish) and 2
hours to see her psychiatrist each week. Because of herillness and inability to take public
transportation, go anywhere alone and be with groups of people, G.M. was not able to
complete her assignment. Although G.M.’s FEP suspected that G.M. was suffering from
mental health problems the payment sanctions were not modified and the agency did not
refer G.M. for a comprehensive assessment with a licensed psychologist until December
13,2000. She had been receiving W-2 since 1998. Because G.M. was visibly shaken and
anxious during a factfinding, her FEP suggested that she withdraw her factfinding request
but did not offer to remove the sanction. G.M. has now been approved for SSI benefits.*

E.S. suffers from diabetes mellitus which is poorly controlled and has affected her

concentration and, to a degree, her extremities. She is lethargic, experiences black-out
spells and numbness in her hands and feet. When E.S. reached her 24 month time limit

@ See Attachments 21 and 22, DHA decisions WWW-40/37956 (May 11, 1999) and
WWW-40/40484 (September 14, 1999) two cases in which the W-2 agency changed the
participant’s W-2 placement from a W-2 subsidized work position to an unsubsidized work
position without assessing her ability to work. In the first case the participant never began the
employment, in part, because she did not feel she could perform the tasks required due to back
and other problems. In the second case the participant, who suffers from mental health problems,
was placed in the W-2 working category and then designated job ready after working at
McDonald’s for four days.

“ See Attachment 23, November 26, 2001 Factfinding decision and December 14,
2001 letter to DWD in D.M.’s case.

4 See Attachment 24, DHA decision WWW-40/44638 (June 12, 2000). We
requested three separate factfindings on G.M.’s behalf for seven months of sanctions. See also
Attachment 25, DHA decision WWW-40/35329 (November 13, 1998), in which the participant,
like G.M., was assigned to a worksite for an assessment but could not attend because of mental
health problems and then sanctioned.
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in the W-2 T work position she was advised that an extension would not be requested, but
that she could be moved to a CSJ position if she was able to participate in regular work
activities. E.S. felt she could not comply with the requirements and declined the CSJ
position. E.S. was found eligible for SSI benefits in July 2001. Recently, this office sent
aletter to the state DWD regarding a case which presented a similar fact pattern, a pattern
we have seen repeated in a number of cases - participants with disabilities are advised that
they cannot be assigned to the CSJ category unless they can participate in full work
activities.*®

Y.D. - Y.D. has been diagnosed with severe depression and bipolar disorder. She
is not able to care for herself or her children. Her mother and other family members assist
her with the basic activities of daily living. In the spring of 2001 her mother contacted this
office because Y.D.’s W-2 payments had been sanctioned for three months. At the
factfinding requested on Y.D.’s behalf the FEP assigned to her case stated that Y.D. was
assigned to 30 hours of work experience and 10 hours of basic education. Step 1 listed
on this employability plan stated “complete disability assessment”. Another plan assigned
Y.D. to 20 hours of physical rehabilitation which represented her therapy sessions with her
psychiatrist. Y.D.’s file contained evidence of her mental health problems. The FEP
assigned to her case was relatively new and stated that he had not discussed her case
with her previous FEPs and was not familiar with her problems. The factfinding decision
issued on Y.D.’s behalf finds that the agency failed to properly assess and monitor Y.D.
case in “light of the obvious and documented limitations Y.D. suffers from™.*s

D.J. - D.J. suffers from chronic debilitating depression and anxiety attacks. A
psychological evaluation conducted by a consultant with the W-2 program concluded that
D.J. has severe limitations in the areas of self-care, self-direction, interpersonal skills and
work tolerance. He found that she has difficulty processing information that requires
attention, concentration, and organization. This evaluation was conducted on November
9, 2001 upon Legal Action’s request after several factfindings concerning eight months of
payment sanctions.*

W-2 Extensions

M.H. - M.H. recently contacted this office because she had exhausted her 24 month
CSJ clock, had not been offered the opportunity for an extension and had not secured
employment. This office requested a W-2 factfinding review on M.H.’s behalf. At the
factfinding the OIC agency representative stated that she had been assigned to M.H.’s

4 See Attachment 26, December 14, 2001 letter to DWD in a case similar to E.S.’s
case.

a6 See Attachment 27, May 9, 2001 Factfinding Decision and June 11, 2001 letter to
OICin Y.D.’s case.

4 See Attachment 28, April 28, 2001 Factfinding decision and June 11, 2001 letter
to YW-Works in D.J.’s case.
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case only recently and had only limited familiarity with M.H. The FEP stated further that
M.H. had been denied an extension because of non-participation in her W-2 activities.
However, as the factfinding decision finds, M.H.’s record does not contain evidence to
Support the agency’s claim. M.H. completed the 6" grade in school, received special
education services while in school and, according to TABE test scores from June 2000, her
reading and math levels are equivalent to the second grade level. M.H. recalls only one
brief episode of employment at a Goodwill store. Despite these facts, the agency could
produce no evidence of an assessment of .H.’s limitations and her ability to participate
in the program and maintain employment.®®

P.M. - P.M. suffers from depression, irritable bowel syndrome and diabetes. She
describes herself as a slow learner and reports she was in special education classes as
achild. She has a limited work history. P.M. has exhausted both her W2-T and CSJ time
clocks. On two occasions the W-2 agency declined to request an extension of time on
P.M.’s behalf. Initially the FEP assigned to P.M.’s case concluded that because her case
was transferred at 20 months there was “insufficient time to evaluate™it. A second FEP
concluded that P.M. did not want an extension because she has not “complied fully with
W-2 activities.” On P.M.’s behalf, this office requested a comprehensive assessment,
referral to the Division of Vocational Rehabilitation and the processing of a request for an
extension. P.M. was also subject to payment sanctions, and, on atleast one occasion, the
sanction was for failing to attend doctor’s appointments of ten hours a week, appointments
not actually scheduled.*

A.H. - AH. contacted this office because she was informed that her W-2 services
and benefits would be ending because she had reached her CSJ time limits. The
extension evaluation formin A.H.’s case concludes that she is not eligible for an extension
because she has “too much non-participation.” The FEP who made this decision had
recently been assigned to A.H.’s case which was transferred from another region. A.H.
states that as a child she was a slow learner and assigned to special education classes.
An assessment conducted after this office requested a factfinding on A. H.’s behalf
indicates that she has a severe learning disability with language skills at or below first
grade level. The assessment concludes that AH.:

will require a great deal of support for reading any forms or other printed
material and in completing applications for employment. Once placed, she
might benefit from some transitional job coaching to identify any potential
problems related to job task requiring reading or writing and suggesting job
modifications or other accommodations.

48 See Attachment 29, December 19, 2001 Factfinding decision in M.H.’s case.

@ See Attachment 30, January 18, 2001 and August 31, 2001 employability plans.
The first plan requires 30 hours of combined medical/therapy appointments, the second has 10
hours of medical appointments and 15 hours of job search. Neither plan includes work training.
Also attached are two extension records, dated April 4, 2000 and April 27, 2001 in P.M.’s case.
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There was no evidence of significant non-participation in A.H.’s case and no evidence of
any prior assessment even though A.H. had been receiving W-2 services and benefits

since December 1997.%°

E.M. - E.M. has been diagnosed with fibromyalgia and anxiety. Her treating doctors
indicate that due to her ilinesses she would have difficulty performing the mental tasks
associated with even routine repetitive employment and that she has a limited ability (less
than two hours without a break) to sit and stand. She uses a cane to walk. E.M.’s W-2
benefits and services were terminated on June 31, 2000 because she reached her time
limits and an extension was not requested by the agency. Despite the fact that E.M. had
been receiving W-2 since the beginning of the program the only assessment was a home
assessment completed on January 26, 2000. That assessment recites E.M.’s physical
limitations as reported by her and concludes that she is on medical leave from the W-2
program. There is no assessment regarding her ability to perform W-2 activities or her
ability to work.®'

Participants Caring for a Disabled Family Member

T. X. - T.X. is the father of a disabled child who suffers from significant brain
damage and seizure disorder. The child must be fed through a tube and receives in-home
nursing services and physical, occupational and speech therapy due to his condition and
developmental delays. T.X.'s wife cannot provide other than temporary care for the child
due to her own disability and her inability to understand the complexities of her son’s care.
In early January 2001 T.X.’s FEP informed him that because of W-2 time limits, he could
continue to receive W-2 benefits only if he agreed to perform full-time work activities.
Because T.X. must provide full-time care for his child , he signed a form declining W-2. His
eiig,ibiﬁg was reinstated and an extension requested only after this office intervened on his
behalf.

M.L. - M.L. applied for W-2 services and benefits in the fall of 2001 after losing her
employment due to frequent absences. M.L.’s absences were the result of her needtobe
available for her son who suffers from severe emotional and behavioral problems. Atthe
time her son was frequently removed from school because of his behavior and was
undergoing an assessment for special education services. When M.L. was placed in a
work position she was assigned full activities of 30 hours a week which she had difficulty

50 See Attachment 31, June 23, 2000 extension record and associated documents and
August 2, 2001 letter to DWD in A.H.’s case.

3t See Attachment 32, January 26, 2000 CART assessment in E.M.’s case.

52 See Attachment 33, T.X..’s letter to Maximus and January 23, 2001 letter to
Maximus in T.X.’s case.
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pefforming because of the need to be available for her son and to attend his school
evaluation meetings.%®

P.Z.is a Laotian refugee who speaks no English and is illiterate. She provides care
for her husband who has been diagnosed as suffering from severe chronic post-traumatic
stress disorder and major depression with psychotic features. P.Z. also suffers from
depression and has a son who is severely developmentally delayed. When P.Z. initially
reached her time limits the W-2 agency requested and received an extension on her
behalf. When this extension period ended, P.Z.'s FEP informed her that a second
extension would not be requested and had her sign a form declining W-2 services and
withdrawing her request for a second extension. The forms were in English. P.Z.'s FEP
was aware of her need to be available to care for her husband. The DHA decisionin P.Z.’s
case finds that the agency failed to obtain a formal evaluation of P.Z.'s and her family’s
medical and mental health problems to determine if she needed accommodations, and
orders the agency to remedy its failures and request an extension on P.Z.’s behalf.5*

E.F. - E.F. has been receiving W-2 benefits since at least 1999. In the spring of
1999 she was assigned to 30 hours of work experience activities despite the fact that she
had no child care for her severely disabled five-month-old child. The child was born with
extensive brain damage and among other problems had difficulty swallowing and needed
to be fed through a tube. The child could only be placed in a care setting which included
skilled nursing services. At the time of her assignment E.F. advised her FEP that she was
still waiting for an available space in a skilled facility and, as a result, she could not
participate in W-2 activities. Her W-2 assignment was not modified until this office
intervened on her behalf.

W-2 ProgramFaHures

DWD’s W-2 policy manual advises the W-2 agencies of their obligation to comply
with the ADA and of the need to identify barriers to employment, provide appropriate
case management services and utilize other agencies that serve persons with
disabilities.** Despite these pronouncements, DWD has, by its policies and practices,
designed a system that fails to insure individualized treatment and effective and

33 See Attachment 34, December 4, 2001 letter to Employment Solutions in M.L.’s
case. See also Attachment 35, DHA decision WWW-40/45495 (November 28, 2000) a case
similar to M.L.’s in which the participant was subject to a sanction for not participating in her W-
2 activities. Her failure was due to her need to be available for his son because of his behavior
problems and school suspensions.

*  See Attachment 36, DHA decision, WWW-40/50056 (August 24, 2001) in P.Z.’s
case.

5 See Attachment 3, W-2 Policy Manual, Chapter 1, Section 1.5.0. and Appendix II,
Civil Rights Obligations and Appendix V, Case Management Resource.
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meaningful opportunity to parents with disabilities and parents who have family
members with disabilities. Through its policies, contract standards and financial award
system, DWD has rewarded the W-2 agencies for reducing caseloads, for assigning
participants to an established number of activity hours without regard to their needs or
the needs of family members, and for payment sanctions. For their part the W-2
agencies have failed to develop systems to insure that W-2 eligible parents with
disabilities or who have family members with disabilities are properly identified,
assessed and afforded needed accommodations so they can enjoy the full benefits of
the program.

The above case examples, and the many more like them, illustrate the policies
and practices that result in the failure to properly serve applicants/participants with
disabilities and applicants/participants with disabled family members. The policies and
practices that lead to this failure are:

. 1. W-2 applicants with disabilities are denied the benefits and services of a W-2

: subsidized work position (i.e., trial jobs, CSJ or W2-T) when they are designated
job ready without being screened and/or assessed to determine how their
disability affects their ability to work.

2. W-2 applicants with disabilities are denied the benefits and services of the W-2
program when they are told they are not eligible for W-2 because they cannot
perform work activities.

3. Applicants with disabilities or who have family members with disabilities are not
identified during the application process because effective screening tools have
not been developed by DWD and/or are not being used.

4. Resource specialists and FEPs are not sufficiently trained to enable them to
identify W-2 applicants who have disabilities or who have family members with
disabilities.

5. Applicants and participants are not afforded the opportunity for a timely
comprehensive assessment when the intake interview indicates that the disability
of the participant or a family member may impact on her ability to participate in
and benefit from the W-2 program. DWD has failed to develop any guidelines for
use by the W-2 agencies that detail what a comprehensive assessment should
include.

6. Applicants and participants are required to produce a properly completed
medical examination and capacity form before being placed in a W2-T
placement, having a further assessment, receiving a modified assignment, or
being considered for an extension of the time limits. No adjustment to this DWD
policy is made when the applicant’s or participant’s doctor fails or refuses to
complete the form or fails to fully assess functional limitations.
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10.

11.

12.

13.

In those cases where an assessment is obtained, employability plans are, in
many cases, developed without regard to the individual’s abilities and needs as
determined by the assessment. Instead the focus is on full participation, defined
by DWD policy as 30 hours of activities a week.

Participants with disabilities or who have family members with disabilities are not
provided worksite accommodations that allow them to participate in the full array
of training and work programs offered other W-2 participants. In many cases
disabled participants are placed at worksites for persons with disabilities and
given rudimentary tasks to perform. As a general rule, participants with identified
disabilities or who have family members with disabilities are not assigned to CSJ
or trial job positions.

In some cases the W-2 agencies assume that participants who have significant
medical problems as identified by their physician cannot benefit from training, fail
to offer accommodations so they can benefit, and instead limit their activities to
pursuing SSI benefits.®

Participants who are assigned to W2-T placements because of their disability or
the disability of a family member receive a lower monthly payment amount
($628) as compared to participants assigned to CSJ placements ($673) solely
because of their disability or the family member’s disability even though they are
often assigned to the same number of participation hours and, in some cases,
the identical activities.

The W-2 agencies have failed to develop specialized education and training
programs for participants with mental impairments and leaming disabilities.*’

Parﬁcipants with disabilities or who have family members with disabilities are not
offered programs which would assist them with the transition to unsubsidized
employment .

The FEPs who are primarily responsible for crucial decisions - determining the
appropriate work placement, referring the individual for a formal assessment,
determining work activities and hours of participation, entering payment

3 On occasion, in response to questioning by this office about work activities that

might be available for certain individuals we are often advised that there is little available and
SSI should be considered.

37 In the cases discussed above, D.R., D.M., GM., M.H., and A.H. have been

identified as mildly or moderately cognitively disabled or with a leamning disability. Yet we are
not aware of any specialized programs offered to participants like them.
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sanctions, recommending that an extension be granted - are, in many cases, not
trained to work with persons with disabilities.*

14.  DWD and the W-2 agencies fail to review sanctions before they are entered to
determine whether the participant had the ability to perform the assigned
activities and some agencies have developed systems for entering sanctions
which give the responsibility to third parties who are not familiar with the
participants.>®

15. DWD and the W-2 agencies require participants to produce written medical
excuse for all absences without exception even where the participant or the
participant’s family member suffers from a chronic condition which can
reasonably be expected to result in missed activities.

16.  DWD and the W-2 agencies have not modified the factfinding process in any way
so that applicants or participants with disabilities can utilize the process and/or
receive assistance in utilizing the process to challenge adverse agency actions.

17. In evaluating participants who are nearing the time limits for W-2, DWD and the
W-2 agencies use participation history as the primary test for extending benefits;
if non-participation exists the FEP does not consider the next test, i.e., whether
the participant has been unable to participate because of her disability or the
disability of a family member.® FEPs are not instructed to determine if the non-

3 One agency, Maximus, does have specialty FEP’s who are generally skilled in
working with disabled persons and knowledgeable about community services. In order to be
assigned to the specialty unit a Resource Specialist or FEP must identify the need.

» In many cases a participant with a disability or a disabled family member may be
sanctioned for months without any intervention or review to determine if the non-participation is
related to the disability. The Legislative Audit Bureau study found that sanctions have been
applied inappropriately but did not have the data to determine the numbers of inappropriate
sanctions. See Attachment 8, page 57. :

The MDRC study identifies the YW-Works agency as placing considerable
emphasis on formal assessments. See Attachment 6, page 95. It is equally noteworthy that the
YW-Works sanctioned more of its caseload, 48% for the period of October 1999 through
December 2000, than any other W-2 agency in the state. See Attachment 8, LAB study, page 55.
It has been our experience that while the YW-Works may conduct assessments, those
assessments are often not utilized effectively and policies, such as the submission of medical

excuses for each absence, are strictly applied.

In the cases of S.E., C.B., D.M., Y.D., and D.J. the FEP indicated that another
individual or agency, with no familiarity with the participant, entered the payment sanction.

60 See Attachment 4-C . Operations Memo 99-49 and the extension evaluation form
included with that memo.
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participation is the result of the failure to identify a disability, conduct an
assessment and/or provide appropriate services. Nor are they instructed to
disregard months in which appropriate services were not received because an
assessment was not completed and/or needed accommodations were not
provided.

18.  The W-2 agencies do not regularly assess progress in W-2 activities, (i.e.
education, counseling) to determine if a participant has a disability that requires
accommodations to allow her to participate in the program or that interferes with
her ability to benefit from the activities assigned, or to determine whether the
needs of a family member with a disability interfere with the participant’s ability to
participate in, and benefit from, the program.

19.  Participants with a disability or who have a family member with a disability and
whose cases are transferred to another W-2 agency within Milwaukee County
have no continuity of service because in most cases the actual case file is not
transferred and medical documents and assessments are not forwarded to the
new W-2 agency. In addition, participants’ activities are terminated and they
must be reassigned to new activities.

20.  The W-2 agencies subcontract with a number of entities to provide education,
training, work experience but do not provide training or oversight to insure that
these subcontracted agencies understand and comply with their obligations
under the ADA and §504 of the Rehabilitation Act.

21.  The written materials provided by DWD and the W-2 agencies which describe
the W-2 program and the rights and responsibilities of applicants/participants do
not provide information regarding applicants and participants’ rights under the
ADA or §504 of the Rehabilitation Act. Nor are applicants and participants
advised of how to file a complaint if they feel they are, or have been, subject to
discrimination.®’ ‘

22. DWD and the W-2 agencies have not modified their procedures to ensure that
modes of communication, other than written notices, are used when the agency
is aware that the participant will be unable to comprehend a written notice. due to
a mental impairment or learning disability.

23. DWD does not exercise oversight over the W-2 agencies to ensure compliance
with the ADA and §504 of the Rehabilitation Act, has failed to take corrective

§ See Attachment 3, W-2 Policy Manual Appendix I, W-2 Forms. The only
information we could find is the following statement which appears on W-2 assignment, sanction
and other adverse action notices “Special needs: If you have a disability or other need, you may
request help to participate by contacting the worker listed above.” (Referring to the FEP). See
Attachments 14 and 16, sanction notices in the cases of S.E. and C. M.

25




action when complaints have been brought to its attention, and has failed to
develop adequate measures or contract benchmarks to insure compliance.®?

24. DWD has made no effort to survey or otherwise determine the needs of W-2
eligible families in Milwaukee and to review its policies, procedures and
programs to insure that the needs of disabled participants and disabled family
members can be met.%®

Conclusion

The W-2 program is presented as a program that assesses individual needs and
limitations and assigns eligible parents to work positions and activities based on those
assessments. However, the program is also based on a work first philosophy and a
“light touch” approach offering applicants/participants only those services they request,
and responding to only those needs the applicant/participant clearly articulates and
documents through a medical capacity form. State policies reward the W-2 agencies
for reducing caseloads, engaging participants in the maximum number of activity hours,
and offering limited services. State policies do not reward the W-2 agencies for
identifying disabilities, conducting assessments, and providing appropriate
accommodations and meaningful services.

DWD and the W-2 agencies have long been aware of the need for better
screening tools, timely comprehensive assessments and programs for participants with
disabilities and those who need to care for family members with disabilities. They are
repeatedly heard to say that the remaining W-2 population is harder to serve and has
more significant barriers than originally recognized. Yet despite this acknowledgment,
change has been slow and ineffective. Participants with disabilities or who have family
members with disabilities are still not properly identified, offered the opportunity for a

62 For a number of years the lack of assessments and accommodations have been
problems brought to DWD’s attention by this agency, other advocacy groups, W-2 audits and
DHA hearing decisions. See Attachment 37, March 27, 2001 letter to DWD from Legal Action in
response to W-2 public hearing.

A W-2 advisory committee formed by DWD in the spring of 2001 issued
recommendations late in 2001 encouraging DWD to review sanctions and cases denied an
extension on a regular basis, to develop a screening process to identify persons with disabilities,
to ensure that assessments are conducted, and to encourage the utilization of appropriate
providers to serve persons with disabilities. DWD projects that a screening process will not be
developed until the fall 2002. The benchmarks discussed in the new W-2 contracts discussed at
footnote 30 above do little to address the inadequacies identified in this complaint.

6 See Attachment 8, page 79, Legislative Audit Bureau report which notes that
according to W-2 agency officials the data collection and management system DWD utilizes
does not capture this type of information.
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timely comprehensive assessment, and provided appropriate and meaningful
education, training and work opportunities so they can achieve sel -sufficiency. In
cases where a disability is recognized after months or years in the program, DWD and
the W-2 agencies offer no adjustment to the sanction or extension process, even when
it is clear that the participant was not afforded appropriate services in the past. No
procedures have been adopted to review past or current sanctions or cases in which a
participant reaches her time limit without being offered an extension. Finally, DWD has
made no effort to identify the numbers and types of disabilities within W-2 eligible
families so it can take whatever steps are needed to adjust its policies, procedures and
practices to ensure full compliance with the ADA and §504 of the Rehabilitation Act.

We request, on behalf of the W-2 families we represent, that OCR require DWD
and the Milwaukee W-2 agencies to take ali necessary corrective action to remedy their
past non-compliance with the ADA and §504 of the Rehabilitation Act and ensure future

compliance.

Dated at Milwaukee, Wisconsin, this 8" day of February, 2002.

/ i .

OM G

PATRICIA DeLESSIO

LEGAL ACTION OF WISCONSIN, INC.
230 West Wells Street, Room 800
Milwaukee, Wisconsin 53202
Telephone: (414) 278-7722

Fax: (414) 278-7126

ANNE DeLEO

Attorney at Law

2401 North Mayfair Road, Suite 210
Milwaukee, Wisconsin 53226
Telephone: (414) 476-1015
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Summary of Policy Guidance

Prohibition Against Discrimination on the Basis of Disability in the Administration of TANF
(Temporary Assistance for Needy Families) )

Department of Health and Human Services Office for Civil Rights

The United States Department of Health and Human Services (HHS) is issuing policy guidance on the
prohibition of discrimination on the basis of disability in Section 504 of the Rehabilitation Act of 1973
and Title II of the Americans with Disabilities Act of 1990 in the administration of TANF programs.

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA) created
Temporary Assistance for Needy Families (T, ANF), and repealed the Aid to Families with Dependent
Children Program (AFDC), the Job Opportunities and Basic Skills Training program (JOBS) and the
Emergency Assistance program (EA). Both the Americans with Disabilities Act of 1990 (ADA) and the
Rehabilitation Act of 1973 apply to TANF programs. See 42 US.C. § 608(c) (Federal TANF statute
reiterating ADA/Section 504 application to TANF programs). Title II of the ADA provides that no
qualified individual with a disability shall, by reason of such disability, be excluded from icipation in
or be denied the benefits of the services, programs or activities of a public entity, or be mﬁgw to
discrimination by any such entity. 42 U.S.C. § 12131. Section 504 of the Rehabilitation Act of 1973
prohibits the same discrimination by entities that receive Federal financial assistance. 29 U.S.C. § 794.

; 5 : ‘ ’ g 5 e : gm ‘
the Department has indicated that States may be subject to penalties if audits show that they
"over-sanction," i.e., impose sanctions on individuals when sanctions are inappropriate (2)

compliant TANF progrmn that the Oﬁce for Civil Rights will apply in its compliance reviews and/or
investigations of complaints of discrimination on the basis of disability in T& programs
requirements are not new; rather, they reiterate ADA Title I and Section 504 principles that OCR has
been enforcing for many years.

The guidance also sets out "promising practices" 'Pﬂﬁéi%,piocedmandotherst@s

that recipients and coveredmﬁﬁwcantaketoememmmngfulf g’ access to TANF programs by people
with disabilities. These "pmmzsmg practice” provisions are not mandatory requirements; they are one
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Appendix 1: Example of Promising- Practice in Modifying Policies and Programs to Ensure Equal
Access — Sample Diagnostic Review Checklist

Policy Guidance

Prohibition Against Discrimination on the Basis of Disability in the Administration of TANF
(Temporary Assistance for Needy Families)

A. BACKGROUND
1. Legislative and Regulatory Framework

On August 22, 1996, President Clinton signed into law the Personal Responsibility and Work

Opportunity Reconciliation Act of 1996 (PRWORA).{4) This legislation repealed the Aid to Families

with Dependent Children program (AFDC), the Job Opportunities and Basic Skills Training program

go S) ag the Emergency Assistance program (EA) and created Temporary Assistance for Needy
amilies (TANF).

PRWORA requires that programs established with TANF funds serve one of four purposes, to:

(1) provide assistance to needy families so that children may be cared for in their own homes or in the
homes of relatives;

(2) end the dependence of needy parents on government benefits by promoting job preparation, work,
and marriage;

(3) prevent and reduce the incidence of out-of-wedlock pregnancies and establish annual numerical goals
for preventing and reducing the incidence of these pregnancies; and

(4) encourage the formation and maintenance of two—pamnt families.(5)

Under TANF, States have flexibility in how they respond to individual family needs. In return, States are
expected to move towards a strategy that provides appropriate services for needy families {6)

PRWORA also specifies, among other things, that Section 504 of the Rehabilitation Act (Section 504)
and the Americans with Disabilities Act (ADA) apply to any program or activity that receives Federal

Title IT of the ADA also applies to the programs and activities of all State and local government entities.

Title I and Section 504 State and local government entities and HHS Federal fund recipients to
ensure equal access throug] pmﬁsionofapprognatemmtomodiﬁrpoﬁci ices and

of these civil xightsprotec“t%nsensurweqnalo rtunity for persons with disabilities to benefit from all
aspects of welfare reform, including access to th Proper support services to enable such individuals to
workandtokeepﬂxeirﬁmﬂieshealthy,safeand' g

2. The Challenges

Notwithstanding gains in work for many TANF clients, other families with multiple barriers to work are
atrisk of losing benefits before obtaining employment or of being unable to benefit from TANF job
training, education and other programs. Some former welfare beneficiaries have succeeded in moving to

te extraordinary obstacles. However, others, due to known or unrecognized disabilities, need
additi training, accommodations, and support services to prepare for or succeed at work.
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studies show that as much as 40 percent of the adult welfare population may have leaming disabilities.
‘The studies also found that up to 28 percent of welfare beneficiaries have menta] health conditions.(9) A

Significant number of these beneficiaries also have physical disabilities, while some have multiple
impairments or face multiple barriers to work (10)

Reports of the Presidential Task Force on Employment of Aduits with Disabilities point to a multitude
of employment barriers faced by ns with disabilities, including inadequate work o portunities
resulting from discrimination andp'gasgequatc education and job skills, as well as lack of access to health
insurance. The complexity of existing work incentives and lack of benefits counseling also raise
significant employment hurdles for people with disabilities (11)

3. State Activities

In the course of its enforcement activities, OCR has found that States vary significantly in the extent to
which they have planned and implemented policies, practices, and procedures to identify barriers to
employment for people with disabilities and provide necessary supports and services. Many States have
undertaken substantial efforts to address the needs of individuals with disabilities, especially for
individuals with learning dlsablhtxes Other States, however, have no Systems established for assessing

For some public entities, TANF policies relating to individuals with disabilities consist only of
exemption from TANF requirements. This practice, however, denies individuals with disabilities access
to TANF services and results in discriminatory exclusion of many individuals with disabilities from the
program.(12) The Federal TANF statute is founded on the public policy that individuals formerly on
welfarewillb?bettcroﬁ'.ifpmviMwithjqband/or ini niti i i

4. OCR Guidance

On August 27, 1999, the HHS Office for Civil Rights (OCR) issued two-part guidance explaining how
Federal civil rights laws apply to certain aspects of welfare reform on civil rights laws and welfare
reform (13) The purpose of the present guidance is to respond to additional questions that have been

local government entities that are involved in the delivery or administration of TANF programs, and on

ipients of Federal financial assistance from HHS involved in TANF activities, in fulfilling their
responsibilities pursuant to Title IT of the ADA and Section 504 of the Rehabilitation Act. Specifically,
this guidance identifies essential requirements of an ADA-504 complaint TANF program that the Office
for Civil Rights will min its compliance reviews and/or investigations of complaints of

] i i ofdisabiﬁtyinTANFpmg:mns.lhmreqmrementsamnotnew;rather, .

they reiterate ADA Title II and Section 504 principles that OCR has been enforcing for many years. This
guidance is ﬁmitedtoﬂlcsocialscrﬁces context, and is not intended to address the obligations of
employers under Section 504 or Title I of the ADA_
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number of States and other localities. These "promising practice” provisions are not mandatory
requirements; amonewayferaTANFagwcy(asnotedinfoomoteB,misguidanccusestheterm
"TANF agency" to mean all covered entities under Section 504 and State and Ipca{gqvexmpenial entities

opportumity to benefit from TANF programs, to reasonably modify TANF policies for individuals with
disabilities and to adopt non-discriminatory methods of administering TANF programs. Descriptions of
possible approaches that comply with Section 504 and Title II of the ADA in this guidance should not be
construed to preclude States from devising alternative approaches to meet these legal requirements.

This guidance does not, and is not intended to, reflect the best of the full range of TANF practices with
respect to indiyiduals with disabilities. The "promising practices" portion of the guidance should
therefore be regarded as a work in progress while States continue to develop more and better solutions to
issues raised by disability in administering TANF programs.

B. LEGAL AUTHORITY
The Disability Policy Framework

The legal framework governing the administration of programs, projects, and activities by State agencies
and service providers are set out in regulations promulgated by the Department of Justice(l4) and the
Department of Health and Human Services.{15) A recitation of the key provisions is set out in OCR's
August 27, 1999 Technical Assistance materials concerning welfare reform and disability issues.

Two concepts central to Section 504 and Title II of the ADA are of particular importance to
administration of TANF programs in a manner that ensures equality of opportunity for individuals with
disabilities. These concepts are: (1) individualized treatment; and (2) effective and meaningful
opportunity. .

Individualized treatment requires that individuals with disabilities be treated on a case-by-case basis
consistent with facts and objective evidence. Individuals with disabilities may not be treated on the basis
of generalizations and stereotypes.(18) Such prohibited tréatment would include denying TANF
beneficiaries with disabilities access to parts of the TANF agency's program based on the stereotypical
view, unsupported by any individual assessment, that people with disabilities are unable to participate in
anything but the most rudimentary work activities.

Moreover, individuals with disabilities must be afforded the opportunity to benefit from TANF
programs thétz1 is as effective as the opportunity the TANF agency affords to individuals who do not have
disabilities,

and must also be afforded "meaningful access" to TANF programs.(18) ——

TANF agencies must provide reasonable accommodations, auxiliary aids and services, and
communication and program ibility, unless the agency can demonstrate that such provision would
result in a fundamental aitcmﬁoninthenatureofthepmgmnorinunducﬁnancia! and administrative
burdens. TANF agencies must also make reasonable modifications to policies, practices, and procedures
when the modifications are necessary to avoid discrimination on the basis of disability unless the agency
can demonstrate that making the modifications would fundamentally alter the nature of the service,

program, or activity.{19)
In addition, the "methods of administration” or operating methods of a TANF agency must not have a
effect. Specifically, a public entity may not directly or through contract or other

arrangement utilize criteria or m of administration that, among other things, have the effect of
subjecting qualified individuals with disabilities to discrimination on the basis of disability, or that have

2/8/01 10:31 AM




Sof24

In this guidance, the Office for Civil Rights addresses three key requirements of Title IT of the ADA and

504 that are relevant to the rights of TANF beneficiaries with disabilities. These requirements are: (1) to
cnmequalaccessthmughthepmvisionofappmpﬁatesmﬁow;(Z)tomodifypolicics,ptaaicesand

procedures to deeswhaocm,un!&sdomg sowoﬁldrcsultina nd: alteration to the
pmgram,andg;) to adopt non-discriminatory methods of administration. The essential components of

these requirements are set forth belbw, along with promising practices that outline steps that TANF
agencies and providers can take to accommodate the needs of TANF beneficiaries with disabiliﬁes._ The

a. Ensuring Equal Access to TANF Programs Through the Provision of Appropriate Services to
People with Disabilities

b. Modifying Policies, Practices and Procedures to Ensure Equal Opportunity

The TANF agency modifies policies, practices and procedures when necessary to ensure equal
opportunity for people with disabilities. Modifications required may affect all stages of the TANF
program, from application to training, education and wo stages, to ensure that people with disabilities

¢. Non-Discriminatory Methods of Administration

The TANF agency operates its program in such a way as to ensure that individuals with disabilities are
not subjected to discrimination on the basis of disability. In order to ensure that the agency’s policies and
practices do not subject individuals to disability-based discrimination, the TANF agency should: train its
staff to provide equal access to TANF programs for individuals wﬂhdzsablhtxes, ensure that training

agency; establish clear written policy that incorporates modifications to policies, rograms

to ensure access for persons wi disabilities; conduct regular oversight of TANF and
services to ensure that | piem‘ﬂzdisabiliﬁeshaveeqaalaccess, or otherwise ensure that its policies
and practices do not subject individuals with disabilities to discrimination, .

Section D of the guidance provides additional details about legal requirements and about "promising
practices" that may assist TANF agencies in carrying out their legal obligations.

C. COVERAGE
1. Covered Entities ("TANF Agencies")

Under Section 504, "covered entities” include any State or local agency, private institution or .
organization, or any public or private entity that (1) operates, provides or engages in health or social
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service programs and activities and that (2) receives federal financial assistance from HHS directly or

through another recipient/covered entity. Examples of covered entities include but are not limited to
State, county and local welfare agencies, programs for families, youth and children, job training and
welfaretoworkagenciwandﬂmrmmractors, subcontractors and vendors, whethergouglicorpﬁvatc,
for-profit or nonprofit, and other providers who receive F. financial assistance HHS. As noted
earlier, this guidance uses the term "TANF agency" to refer to covered entities under Section 504 and
State and local governmental entities under Title IT of the ADA..

2. Protected Individuals

Federal definitions govern who is considered an individual with a disability for purposes of compliance
with the ADA and Section 504. The ADA and Section 504 define a "disability" with respect to an
individual to mean a physical or mental impairment that substantially limits one or more of the major

impairment. See 28 C.F.R. § 35.104 (definitions section of ADA Title I regulations); See also U.S.
Department of Justice, The Americans with Disabilities Act: Title I Technical Assistance Manual, at
4-9 (Nov. 1993); See also 45 CF.R. § 84.3(3)(1){) (definitions section of Section 504 regulations). The
definition of disability under the ADA and Section 504 is a different definition of disability than that
typically used to determine eligibility in programs that provide cash assistance based upon disability,
such as the Federal Supplemental Security Income and Social Security Disability Insurance programs. It
may also be different than the definition of disability that some States use in determining whether an
individual may be exempt from certain program rules in TANF.

D. LEGAL REQUIREMENTS AND "PROMISING PRACTICES"

1. The Legal Requirement to Ensure Equal Access to TANF Programs Through the Provision of
Appropriate Services

TANF agencies must afford qualified individuals with disabilities an opportunity to participate in or
benefit ﬁnnz}‘l ANF programs that is equal to the opportunity the agency offers to individuals without
disabilities (22

In order to comply with this legal requirement, TANF agencies must provide TANF beneficiaties with
disabilities with services that are appropriate, and that give these beneficiaries an equal opportunity to
benefit from the agency’s job placement, education, skills training, employment and other TANF
activities.

The TANF statute and regulations require the TANF agency {6 assess the "skills, prior work experience
and employability" of beneficiaries (23

It is critical that TANF beneficiaries with disabilities receive an assessment that allows them e
oppo:ﬁmitytobmeﬁtﬁomTANFpmgmmsandtheass&ssmentpm. This assessment should
incorporate an individualized analysis of each person’s ability to meet the program requi
thanonstemotmcsorassnmpﬁomabomtheeﬂ'eaofatypcofadisabiﬁty. ‘agencies should tell
applicants and beneficiaries that, although disclosure of disability is not required, individuals can alert

the agency to a disability.

Agencies should also inform applicants and beneficiaries that any disclosure is voluntary. At a
minimum, inltgkc hvfwyorkcrs g?oglgagcmabig to rfecogmnlmii pgtuzlnsﬁfvlh%isabﬂiﬁcs, a.gd to conduct an isx’zitigl
screening to identify possible disability for indivi agree to undergo screening. Suc
screening should be conducted only byuahedsmﬁusingscmeningtoolsthathavebempmpedy .
validated. If there is an initial indicaﬁonthataniadividualbasadisabﬂity that may impact his/her ability
to successfully complete or benefit from a current or proposed program assignment based on applicant or
beneficiary disclosure, an initial screening or other information, the TANF agency should give the
individual an opportunity for a more comprehensive evaluation or assessment 25

The appropriate services provided by the TANF agency should be based on the agency's review of its
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ovm programs (See discussion of "diagnostic review," in Section D.2), on TANF beneficiaries' needs as

identified through the agency's screening and assessment processes, or on other methods the TANF

-

‘agency utilizes to ensure that appropriate services are provided. For example, an individual witha

learning disability or mental retardation may need specialized instruction in reading and writing before

EANF agencie};s’ have the obligation to ensure effective communication Wﬁ:h individnalﬁsI who have

earing, speech, or visual impairments. TANF agencies must provide such persons wi auxiliary aids
(including such aids as interpreters, note-takers, and materials in alternative formats) if necessary to
ensure effective communication, so long as providing these aids does not cause a fundamental alteration
in the TANF program or result in undue financial or administrative burdens.(30)

In addition, TANF agencies may not exclude individuals with disabilities by providing TANF services
in buildings that are inaccessible to people with mobility impairments. The TANF agency is not,
however, required to make structural changes in existing facilities where other methods are effective in
New construction and alterations to existing facilities must be made accessible and useable by persons
with disabilities except where structurally impracticable (32)

Finally, TANF agencies frequently use contracts and vendors in the administration of their TANF
programs. Agencies should be aware that these contractual and financial relationships do not eliminate
TANF agencies' responsibility to ensure that TANF beneficiaries are not subjected to disability-based
ésmmﬂaﬁmwmﬁmmhﬁsaimimﬁmhmmdwymeMtofmmrmmbyTM
contractors and vendors. Implementing regulations for Section 504 and Title I of the ADA state clearly
that a recipient offedaalﬁmds('mthcoqntextofSecﬁon 504) or a State or local government program
(in the context of the ADA), may not directly or indirectly (e.g., "through contractual or other
arrangements”) put into place, or allow to be into place, a system or program which has the effect of
subjecting qualified individuals with disability to discrimination on the basis of disability.(33)

beneficiaries ﬁdthdisabiﬁﬁestopaﬁdpawinTANFpmgmmbmeﬁtsandmcwamequaimthe
opportunities afforded to applicants and beneficiaries without disabilities, even if the TANF agency
carries out its program through the use of contractual or other arrangements.(34)

Promising Practices in the Provision of Equal Access to TANF Programs
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E:cgmplés of practices that, if effectively implemented, would assist TANF agencies in ensuring that
individuals with disabilities are provided with an assessment that affords equal opportunity to
benefit from TANF programs, including the assessment process, include:

o ﬂheTANFagmcyuﬁﬁmawmbhaﬁonofsmhgandassessmemmbmdeImnﬁnewhema
TANF beneficiaries face a variety of obstacles, including physical, emotional, learning or
behavioral disabilities.(35)

« *The TANF agency trains its case workers to administer a client interview guide and objective
screening instruments designed to identify TANF beneficiaries who may have learning
disabilities. The TANF agency then refers beneficiaries who appear to have learning disabilities
for an in-depth assessment by the State vocational rehabilitation agency or by mental health or
education providers.(36)

o *When there is an initial indication that applicants and beneficiaries may have disabilities as a
It of applicant or beneficiary disclosure, an initial screening or other information, these

individuals are offered the opportunity to receive a comprehensive assessment. This assessment
determines: whether the individual in fact has disabilities; the nature of any disability; the extent
to which the individual is capable of employment or participation in employment-related (eg. job
training or education) activities and under what conditions; the implications of the disability on
securing and maintaining employment; the appropriateness of a particular work assignment or
plan for employment; the need for reasonable accommodations, reasonable modifications to
policies, the provision of auxiliary aids and services and communication assistance; the need for
training and education prior to employment; the applicability of work participation rules and time
limits, and the appropriateness of applying sanctions. To the extent the State requires the
development of an individual responsibility plan, the components of the plan must be based on
results of such assessments as are undertaken by the State.

« *The TANF agency ensures that qualified personnel, including specialized staff, conduct
, ive assessments.37) Specialized staff may provide assessments and other assistance
for TANF beneficiaries who are unable to complete work activities, do not remain employed and
who are recommended for further assessments by a service provider.(38) The agency might also
decide to adopt a team approach to assessments, including psychologists and other medical,
vocational, and rehabilitation experts, who are trained in making assessments of adults with
disabilities in the employment context.

o *The agency ensures that any screening or assessment tools it uses are validated for the purposes
for which they are intended. '

Examples of practices that, if effectively implemented, would assist TANF agencies in providing
appropriate services to ensure equal access to individuals with disabilities include:

« *A TANF agency provides appropriate counseling services (e.g., mental health-services, anger
management counseling) to TANF bcneﬁcia(rgi;; with mental or emotional disabilities who have
barriers to employment and self-sufficiency.32) The TANF agency establishes linkages and
partnerships with other public (including State education ang'%ocaﬁonal rehabilitation agencies,
State community colleges), nonprofit or private agencies to fulfill these aspects of their
obligations under the Title II of the ADA and Section 504.

« *To evaluate and properly serve TANF beneficiaries who may be hampered by a variety of
barriers to employment, the TANF agency enters into a partnership with the State vocational
rehabilitation agency to provide assessment and follow-up services for long-term TANF
beneficiaries. TANF beneficiaries who are eligible for vocational rehabilitation services are
provided with such services. The vocational rehabilitation agency develops an "employability
plan” for beneficiaries who are ineligible, and refers these beneficiaries back to the TANF agency
for plan implementation (40) ‘

« *TANF beneficiaries identified by case workers as having learning, mental and physical
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"hard to serve.” The contractors help TANF beneficiaries prepare for, find and maintain jobs.(41)
« °In order to ensure an adequate supply of providers, the TANF agency reimburses providers in
such a way as to facilitate, rather than impede, equal opportunity for individuals with disabilities
to benefit from the TANF program. Where the State establishes a system of outcome-based
ent (i.e., of paying service providers only when TANF beneficiaries complete a
program) the TANF agency takes into consideration the additional costs of providing services to
persons with disabilities so that service providers do not reject such persons, or provide them with

inappropriate or inadequate services to persons with disabilities.

« *When individuals with disabilities leave the TANF program, the TANF agency conducts "exit
interviews" that include a discussion of whether the individuals believe that any disabilities they
have were appropriately assessed, and whether the individuals' disability-related needs were
addressed and accommodated. The agency utilizes this information to refer individuals with
disabilities to other support services that may assist them after they are no longer TANF

Examples of practices that, if effectively implemented, would assist TANF agencies in affording
individuals with disabilities access to all TANF programs for which they are qualified include:

« The TANF agency enters into a partnership with a non-profit agency to provide supportive
services that enable individuals with developmental disabilities to participate in the work activities
of subsidized public and private employment. -

+ *The TANF agency provides a special job training course for TANF beneficiaries with speech and
hearing impairments, but it does not require these individuals to participate in the special program
or refuse to permit individuals with speech and hearing impairments to participate in job training
courses in which both individuals with disabilities and individuals without disabilities participate.

Examples of practices, that, if effectively i lemented, would assist TANF agencies in providing
individuals with disabilities with equal ;ng“s to TANF programs when TANF services are
provided through contractual and other relationships include:

¢ *The TANF agency obtains infogmatio.n from contractors and vendors as part of the agency's

* +The TANF agency monitors contractors and beneficiaries for compliance with Title II of the
ADA and Section 504 (see additional discussion of monitoring in Part D-3, below).

2. The Legal Requirement to Modify Policies, Practices and Procedures to Ensure Equal Access to
TANF Programs and Services

would result.(42)

Inordertocnmthatnwessmymodiﬁcaﬁonsatemade, the TANF agency may need to conduct a
diagnostic review of agency policies, practices and procedures. Based on this review, the agency would
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| determine changes necessary to ensure that people with disabilities have an equal opportunity to benefit
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from TANF programs. As part of this review, the TANF agency would conduct a thorough assessment
of the prevalence of various populations of people with disabilities who participate in its TANF
programs. Based on this information, the entity analyzes each step of the TANF program to determine
wkatchangesarcnec&ssaxytomepeoplcu&thdisabﬂiﬁeshave an equal opportunity to access and
benefit from TANF programs and related activities. Appropriate areas for modification following a
diagnostic review include: (1) the application process and procedures relating to notifying beneficiaries
of their rights; (2) the nature and requirements of TANF programs; and (3) policies and practices to aid
individuals in sustaining TANF program participation. Programs appropriate for a diagnostic review
include TANF, "welfare to work," child care, and any other forms of Federally assisted or State or local
government-run programs related to TANF activities. Alternatively, the TANF agency may engage in
other means to ensure that hecessary modifications are made to policies, practices and procedures.

TANF agencies should also make reasonable modifications in policies and practices that govern
exemptions for individuals who are unable to meet requirements and sanctions for such failure. For
example, TANF agencies may exempt individuals with disabilities from work requirements or time
limits when, due to their disabilities, these individuals are unable, with or without reasonable
accommodation, to participate in work or other TANF program requirements (43)

In addition, rather than sanctioning TANF beneficiaries who, due to their disabilities, do not comply
with work or other program requirements, TANF agencies may make reasonable modifications that
facilitate compliance, or grant extensions or temporary exemptions to TANF requirements.(44)

Promising Practices in Modifying Policies and Programs to Ensure Access for People with

_ Disabilities

Examples of practices, that, if effectively implemented, would assist TANF agencies in modifying
policies and programs to ensure access for people with disabilities include undertaking a "diagnostic
review" of current programs and practices:

« +With respect to each step of the welfare or TANF program, the TANF agency develops an
"ADA/504 checklist" to ascertain accessibility for persons with various types of disabx%?ﬁcs. See
Sample Diagnostic Review Checklist at 1. The checklist covers every aspect of the
provided to individuals with disabilities); to the screening/assessment stage (including checklist of
mcthodswdctenninetheaﬁstenceofdisabﬂﬂyandmcessaryaccommodaﬁom); to the
education/training and employment stage (including checklist questions used-by-the agency to
ensure that cgntr§ctors and vendors are educated about and implement appropriate
accommodations).

Examples of practices, that, if effectively implemented, would assist TANF agencies in modifying
policies and programs to ensure access for people with disabilities include modifications in the
application process and procedures relating to notifying beneficiaries of their rights:

« *A TANF agency with a complicated application process modifies its application process to
ensure the process is accessible to individuals with learning disabilities or mental retardation. The
agency may do this by modifying the application form itself, by obtaining the information needed
to apply for benefits through a verbal interview, by providing necessary assistance for individuals
with disabilities to complete the application process, or by other similar means.

« *A TANF agency includes the following language in notices:
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You can let us know if you have a disability.
fif you cannot do something we ask you to do, we can help you do it or we can change what you have to
o.

Here are some of the ways we can help:y
We can call or visit if you are not able to come to our office.
We can tell yoy what this letter means,

Ifl' you are on [insert the name of the TANF program], we can help if you cannot do something in your
plan.

We cizhn help you devise an employability plan that allows you to work even though you have a
fisability,

We can help you appeal.

comprehend the notice due to a mental impairment or leaming disability, the TANF agency
modifies its procedures to ensure other modes of communication are attempted, such as oral
communication, phone calls, and home visits, before taking a negative action based upon the

o *Where the TANF beneficiary would like the agency to involve a family member, a legal
representative, or another advocate to assist the person in understanding TANF agency rules and
the consequences of not following them, and to assist the agency to understand the beneficiary's
limitations, the TANF agency incor ' i \
not, however, avoid its own obligations to explain policies in a meaningful manner, or to provide
interpreters or other required assistance,

uﬁdexstandinsﬁﬂcﬁons forthosév&thdfevdopmcmal ormentalnnpaxrments, (2) TTY numbers
for ns who are deaf/hearing impaired; and (3) location of accessible sites for le with

m impairments. The TANF agency also posts signage alerting people with disabilities how
btain further assistance, T

o *The TANF ageac)t;gmﬁdcs services appropriate to address the needs of beneficiaries with
disabilities as identified by the beneﬁciaryintbescmeningprocessorassessmcntpmcmsw, orat
Some other time. For example, a person with a specific learning disability or mental retardation is
pmvi@dwithspecializedins&mﬁnninreadingand writing so that the individual can comply with
a TANF plan that requires the individual to obtain employment.

o *The agency modifies procedures to ensure that beneficiaries with disabilities receive on-the-job
training, and/or training and supports over a longer period than typically afforded if necessary, and
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time limits are suspended. For example, a TANF agency allows TANF beneficiaries who score
below the ninth-grade level on a standardized adult basic education test to enroll in adult basic
education classes. The TANF program's time limits and work requirements do not apply to these
beneficiaries until beneficiaries either reach the ninth-grade level or complete adult basic

Similarly, an agency suspends State-imposed time limits while individuals with suspected learning
disabilities are being assessed (49)

« *The TANF agency continuously reviews the progress of TANF beneficiaries to ascertain whether
a beneficiary's disability is affecting the ability to make progress toward meeting an employment
goal. This responsibility includes providing follow-up contact on missed appointments or missed
deadlines and referral for additional comprehensive assessments if the beneficiary is not making
progress jn ability to find work or in work assignments.

« *A TANF agency broadly defines activities that “count" toward the State's TANF work
participation rate(50) ,
in order to assist TANF beneficiaries with disabilities, such as including supported work
activities(>1) in the definition of subsidized private employment (52)

TANF allows States to use their discretion in defining "countable" activities.(53)

Examples of practices, that, if effectively implemented, would assist TANF agencies in modifying
policies and practices to ensure access for people with disabilities include modifications in policies and
practices concerning exemptions, extensions and sanctions:

o *The TANFagency;nodiﬁw workprogrampmcedmmtoenmpethat,whma'{:m beneficiary

hasalmowndisabihtytbatpmventsthebeneﬁciaryﬁnmcanymg Ing out work requirements with or
without reasonable accommodations, the mdmdua! is exempted from the work requirement.

requirement to six contacts per week.

* *A TANF agency grants TANF beneficiaries who have beendxagnosed with learning disabilities
an extension to State-imposed time limits for completing education and training programs when
the failure é_g} complete these programs in accord with time limits is the result of the beneficiaries'
disability.

« *A TANF beneficiary who receives mental health counseling on a regular basis during the work
day requires a flexible schedule. The employer to whom the beneficiary is referred is unwilling to
permitthisﬂm’biﬁtyandMnlﬁmthcbeneﬁciaxyenlyiﬁhgbencﬁcimyagmeswkwpa .
consistent, pre-established schedule. Rather than sanction the beneficiary for failure to obtain
employment, the TANF agency either works with the employer to make the accommodation
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required by the beneficiary or provides the beneficiary with an alternative referral.

policies and programs to ensure access for people with disabilities also include modifications
in policies and practices that aid in ividuals in sustaining TANF program participation:

* *A TANF agency that utilizes individual responsibility plans addresses in the plan not only the
suitability of job opportunities, but also the needs of a beneficiary with a disability for health care,
benefits counseling, and disability-related services and supports. Because many persons with
disabilities face multiple barriers and require interventions funded by a multiplicity of agencies
and programs, the agency also provides comprehensive case management/service coordination.

e *The TANF agency takes steps to ensure that the person with a disability is applying for benefits

: m of promising practices, that, if effectively implemented, would assist TANF agencies in
m

Stamps, ¢hild care, transportation assistance.

o *Where a family has a child whose disability affects the parent's ability to work, the TANF agency
modifies its practices to facilitate the parent's compliance with an employment plan. For example,
the TANF agency grants the parent an extension of time to meet wo requirements until the time
that specialized child care required by her child is available, or hel identify appropriate child
care so that the parent can work. Similarly, where the parent does gin to work and then is unable
%o work because of the repeated need to leave work to care for the child with a disability, the
TANF agency establishes procedures which ensure that the parent and her family are not
sanctioned for the parent's inability to retain her job.(36)

o *Where a TANF beneficiary, as a result of a disability, needs intervening assistance, training, or
treatment in order to continue working, the TANF agency provides it. When there is a break in a
person’s work or training due to a disability, the agency does not simply determine the person is
no longer eligible for supports such as child care, transportation, and training when she is able to
return to work or training. Further, time limits may be extended.

3. The Legal Requirement to Adopt Non-Discriminatory Methods of Administration

TANF agencies may not utilize methods of administration that have the effect of subjecting qualified
individuals with disabilities to disability-based discrimination.(57) ~

This legal reqmremcnt govemé both activities engaged in directly by the TANF agency, as well as
activities that the agency carries out through contractual or other arrangements (58)

The phrase "methods of administration"” refers to the "official written policies" of the TANF agency and
to the "actual practices” of the agency.(59)

TANF agencies may need to ﬁﬂﬁﬂ&eirobﬁgaﬁontoenmretbatthcagency’spoﬁciesaadpmcﬁces do
not subject individuals to disability-based discrimination by TANF agencies by training staff to provide
equalaooesstoTANFpmgmmsforindividualswithdisabﬂiﬁcs, Effective training is one means of
mgingthatthmisnatagabetweenaTANFagency's written policies and procedures, and the actual
practice of employees in the front line j ing with persons with disabilities, Effective training

also;nsmethatsimilmvu’ainingispmvidedtostaﬁ:‘ofTANFcomxactorsandvcndorstohelpthwe
providers carry out TANF activities that comply with Title IT and Section 504.

TANF agencies may need to fulfill their obligation to ensure that the agency's policies and practices do

not subject individuals to disability-based discrimination by developing and implementing a
comprehensive written policy that incorporates modifications made to policies,‘pgacﬁces and programs
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| agcncyk policy with respect to the State's TANF program as well any regulations promulgated by the
agency.

Finally, TANF agencies may need to fulfill their obligation to ensure that the agency's policies and
g_racﬁc&s do not subject individuals to disability-based discrimination by conducting regular oversight of

service providers should also monitor their policies and procedures in all programs they administer

implement them, and whether sources of and arrangements for assistance are current and viable. Further,
the TANF agency should also establish procedures to monitor periodically all aspects of compliance
with Section 5Q4 and the ADA by service providers and other entities with whom it has entered into
contractual or other arrangements. )

Also integral to operating a non-discriminatory system consistent with Section 504 and Title IT of the
ADA is the obligation to establish several types of procedural safeguards, including procedures for
processing ADA/504 complaints; procedures for addressing disability-related issues in placement; and
procedures for raising disability-related problems prior to any imposition of sanction.

Promising Practices in Non-Discriminatory Methods of Administration
Examples of promising practices, that, if effectively implemented, would assist TANF agencies in

modifying policies and programs to employ non-discriminatory methods of administration include
appropriate training practices and the creation and implementation of written policies ensuring

access for people with disabilities:

« *The TANF agency trains caseworkers and service providers to:
(1) look for and recognize the possibility that an applicant or beneficiary has a disability;

(2) treat TANF beneficiaries with disabilities as individuals, and not on the basis of disability-based
(3) understand disability issues and services (including reasonable accommodations, reasonable
modifications to policies, auxiliary aids and services), and referral arrangements and in the use of
screening instruments;

(4) work with agencies with specialized expertise in addressing the needs of persons with disabilities
such as vocational rehabilitation agencies; -

(5) become knowledgeable about State policy regarding provision of services to persons exempt from
work participation requirements; and ‘ ——

(6) become knowledgeable about disability benefit programs such as SSI, SSDI, Medicaid, and
Medicare, as well as other benefit programs.

o *Through an interagency memorandum of understandin. , a State provides cross-training for
employees of its TANF and vocational rehabilitation agencies regarding the needs of TANF
beneficiaries with physical and developmental disabilities, and the services provided to this

population by each agency.(60)

« *Under a contract with the State Department of Education, the State TANF agency hiresa
"disahiiitg;:;grport specialist” to train TANF case managers to identify TANF beneficiaries with
learning disabilities and arrange for reasonable accommodations for these beneficiaries in the
TANF work program. The disability support specialist also trains GED instructors to identify,
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modify and adapt instructional materials to meet the needs of TANF beneficiaries with learning
disabilities.(61)

e *A State provides training to employees of various State agengcies, including the TANF and
vocational rehabilitation agencies, regarding the modification of teaching instruction, materials
and policies and practices foradtﬂmwithlemningdisabiﬁﬁw. The State also conducts a
“train-the-trainer” workshop for other States in its geographical region.(62)

Examples of practices that, if effectively implemented, would assist TANF agencies in employing
non-discriminatory methods of administration include monitoring compliance with Title I of the
ADA and Section 504 and establishing procedural safeguards:

« *The TANF agency monitors its staff, its contractors and its sub-contractors to ensure
implmneptaﬁon of programs, projects and activities in a nondiscriminatory manner by analyzing
data and-tecords and conducting reviews. The agency imposes penalties on and requires corrective
actions of contractors and sub-contractors for violations noted during a review. Additionally, the
agency's monitoring rules include a process for reviewing policies and procedures.

o *The TANF agency Systematically and routinely investigates and assesses which beneficiaries are
being sanctioned and why to determine whether or not beneficiaries who are sanctioned have a
disability and whether the disability substantially contributed to the beneficiaries’ noncompliance.
The agency's ADA/Section 504 notice includes information regarding the right to have disability
taken into account if disability is a basis of non-compliance.

« +The TANF agency establishes and publish&c procedures for resolving complaints under Section
504 and the ADA that follow the guidelines established by the Department of Labor for
implementing the welfare-to-work programs and the Workforce Investment Act (63)

e *Where a beneficiary tells the TANF agency that the proposed work assignment is not compatible

with his or her disability, the agency has a procedure in place that permits the beneficiary's claim
to be fully considered before Placement can be made.

APPENDIX 1

EXAMPLE OF PROMISING PRACTICE IN MODIFYING POLICIES AND PROGRAMS TO
ENSURE EQUAL ACCESS

SAMPLE DIAGNOSTIC REVIEW CHECKLIST

Application Stage:

Notice/Information Issues

1. Do staff ask applicants whether assistance will be necessary during the appﬁca;i;n process due to
2.1Is this inquiry accompanied by examples of such assistance (e.g., "if you have a disability that affects
your ability to fu 1 or respond to questions in the application, we can help. Fex;;l)s:ample, we C;l;a q
assist you by reading questions to you; recording your answers, etc. Do you need this or another

of help to gﬂ out the application?"). .

3. When communicating with beneficiaries about TANF, does the agency routinely include further
Instructions for people with disabilities who need extra help in responding? Are these additional .
Instructions easy to understand for those with developmental or mental impairments? Do the instructions
include (1) TTY numbers for persons who are deaf/hearing impaired and (2) the location of accessible
sites for people with mobility impairments? "
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4. Do TANF agency offices prominently feature posters or other signage alerting people with disabilities
how they can obtain further assistance?

Initial Screening for Disability and Accommodation Needs
« Do initial intake procedures used by TANF staff include a screening of applicants to ascertain

potential disability and accommodation needs? Do these intake procedures allow staff to ascertain
whether the person may need a more comprehensive assessment to make such a determination?

« Are intake workers trained to recognize potential disabilities? If there is an initial indication that
an individual has a disability that may impact his/her ability to successfully complete or benefit

from a current or pmposeig gram assignment based on applicant or beneficiary disclosure, an
initial screening or other information, does the intake worker give the individual an opportunity

for a moge comprehensive evaluation or assessment?

« Do TANF workers inform individuals that they can disclose a disability and/or a need for a
reasonable accommodation?

« Is it made clear that disclosure of disability is voluntary?
o Are screening instruments validated for the purpose for which they are used?

Assessment of Accommodation Needs for People with Disabilities

1. Does the agency provide for an assessment after initial intake where appropriate? Does the assessment
] me:

o *Whether the individual has one or more disabilities;

*Nature of the disability;

*Extent to which an applicant is capable of employment or participation in employment-related
activities;

*Under what conditions the individual is capable of employment; '
*Implications of the disability on immediately securing employment;

*Appropriateness of a particular work assignment;

The need for reasonable accommodations, reasonable modifications to policies, provision of
auxiliary aids and services and communication assistance, and/or additional training and

« *Applicability of work participation rules and time limits, and the appropriateness of applying

2. Is it clear that participating in an assessment is voluntary?
3. Are qualified personnel conducting these comprehensive assessments? -
4. Where necessary to ensure equallngortumty for individuals with disabilities, does the TANF agency

o
involve in the assessment process ical, psychological, vocational, and rehabilitation experts who are
 trained in making assessments of adults with disabilities related to employment?

Job Training/Education Stage

1. Where a TANF program features training or educational opportunities, are these opportunities
accessible for beneficiaries with disabilities? Specifically, are they accessible for people with mobility
impairments? People with impairments affecting communication? People with developmental
impairments? People with mental or emotional impairments?

2. To the extent these job training and education programs are o ed by other agencies or entities, are
TANF agency staff trained in how to get beneficiaries with disagi‘;li?iics enrolled in these programs?

[ I ]

* 6 0 o

170f24 2/8/01 10:31 AM




e —-.r.wuuluqn_n[ﬁ
« d

3.To the extent these programs are operated by other agencies or entities, has the State or primary
TANF agency made the other entities aware of their obligations under the ADA and Section 504 to
modify?policies and procedures to ensure that people with disabilities have an equal opportunity to
benefit?

4. How does the TANF agency monitor how individuals with disabilities function in training programs?
iselt}:cm a method in place to ensure close tracking of whether an individual's accommodation needs are
ing met? _ )

Work Program Stage
1. Was there a determination of whether modifications or accommodations to job opportunities are
necessary due to disability?

.

2. Is the TANF ‘agency working with employers to ensure that employers are aware of ADA obligations
regarding reasonable accommodations for individuals with disabilities?

3. Is the agency working with employers to ensure that beneficiaries with disabilities are not steered to
dead-end jobs?

4. How does the TANF agency monitor how individuals with disabilities function in job placements? Is
there a method in place to ensure close tracking of whether an individual's accommodation needs are
being met?

5. Is the agency ensuring that potential obstacles to sustaining employment for people with disabilities
are being addressed?

2. 64 FR 17793 (April 12, 1999).

- 3. For ease of reference and readability, in this guidance we use the term "TANF agency" to mean both
L "covered entities" as defined by Section 504 (including any State or local agency, private institution or
organization, or any public or private entity that 1) (}peraxw, provides or engages in health or social
servicepmgzamsandacﬁviﬁcsandtbat@)reoeivm ederal i assistanceﬁwomHHSdhecﬁyor
tl}rcugh another recipient/covered entity), and State and local governmental entities covered by Title II
of the ADA. ~

4. P.L. 104-193. This legislation is codified at 42 U.S.C. §601 et seq. Regulations implementing the
legislation may be found in 45 C.F.R. Parts 260-265. . '

5. Section 401 of TANF (42U.5.C. §601); 45 CFR. §260.20. While this guidance focusds largely on
the first and second purposes of TANF, the information in the guidance also applies to the third and
fourth purposes.

6. 64 FR 17722 (April 12, 1999).

7- Section 408(d) of TANF, 42 U.S.C. §608(d)); 45 C.FR. § 260.35.

8. Presidential Task Force on E:?Ployment of Adults with Disabilities, "Re-charting the Course: First
Report of the Presidential Task Force on Employment of Adults with Disabilities” at Appendix-17
(November 15, 1998), ht Jfwww.dol.gov/ blic/, ~ €ad/1998rpt/1998mpt. eafter

"Re-charting the Course"). The Task Force was established pursuant to Executive Order 13078 (March
13, 1998). Other statutory requirements affecting the civil rights of beneficiaries with disabilities in the
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context of welfare to work may also apply. See, e.g., Section 188 of the Workforce Investment Act of
1998 (WIA), 29 U.S.C. § 2938, and its implementing regulations at 29 C.F.R. Part 37. These provisions
bar discrimination on various grounds, including disability, in programs and activities that are operated
by One-Stop partners and are part of the One-Stop Center delivery system established by the WIA, even
if the programs are not physically located within a One-Stop Center. See 29 C.F.R. §§ 37.2(a)(2),37.4
(definition of "recipient™). If States opt to include their T, programs as part of their One- Stop
éyestems, their programs may be subject to the jurisdiction of the Department of Labor’s Civil Rights
nter.

9.1d.

10. Eileen P. Sweeney, Recent Studies Indicate that Many Parents Who are Current or Former Welfare
Recipients Have Disabilities or Other Medical Conditions, Center on Budget and Policy Priorities,
February 2000, http://www.cbpp.org/2-29-00wel.htm. Of course, not every person with such disorders
or conditions is covered by the ADA or Section 504. Individuals are protected by these statutes when
their physical or mental condition substantially interferes with a major life activity. See discussion of
legal definition of disability in Part C, infra.

11. "Re-charting the Course" at page 5; Presidential Task Force on Adults with Disabilities,
"Re-charting the Course: If Not Now, When? The Second Report of the Presidential Task Force on
Adults with Disabilities,” at 1, (Nov. 15, 1999),
http://www.dol.gov/dol/_sec/public/programs/ptfead/ifnotnow.htm. Other barriers include the lack of
adequate care for a child with a disability and inaccessible or non-existent transportation. See, e.g.,
Timmons, Jaimie Ciulla, Susan Foley, Jean Whitney-Thompson and Joseph Green, Negotiating the
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