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CHAPTER 856
OPENING ESTATES

856.01 Jurisdiction. 856.17 Lost will, how proved.
856.03 Wills in court for safekeeping. 856.19 Order admitting will.
856.05 Delivery of will to court. 856.21 Persons entitled to domiciliary letters.
856.07 Who may petition for administration. 856.23 Persons who are disqualified.
856.09 Petition for administration, contents. 856.25 Bond of personal representative.
856.11 Notice of hearing on petition for administration. 856.27 Appointmentof special administrator if appointment of personal represen
856.13 Will must be proved; informal probate. tativeis delayed.
856.15 Proof of will and proof of heirs where uncontested. 856.29 Letters issued to trustee of testamentary trust.
856.16 Self—proved will. 856.31 Selection of attorney to represent estate.
Cross-reference: See definitions in ct851 the will to the proper court after he or she has been duly notified

o L . in writing by the court for that purpose, he or she magdre
856.01 Jurisdiction.  The jurisdiction ofa proceeding for niyteqto the county jail by warrant issued by the court and there

administrationof a decederd’estate is as follows: kept in close confinement until he or she delivers the will as
(1) If the decedent was domiciled in this state, indbenty yequired.

in this state where the decedent was domiciled at the time of the(S) APPLICABILITY OF SECTION. This section applies to wills

decedent'sleath. codicils, documents incorporated by reference und@63.32 (1)

~ (2) If the decedent had no domicile in this state, inGunty or (2) and information needed for proof of a lost will under s.
in this state where property of the decedent is locatedthend g5g.17

courtwhich first exercisegurisdiction under this subsection has History: 1977 c. 4491997 a. 1882001 a. 102
exclusivejurisdiction.
History: 1977 c. 4491993 a. 486 856.07 Who may petition for administration. (1) Gen-
Wisconsins New Probate Code. Erlangahfs. Law Oct. 1998. ERALLY. Petition for administration of thestate of a decedent may
be made by any person named in the will to act as persepa
sentativeor by any person interested.
2) AFTER30DAYS. If none of those named in silh) has peti
edwithin 30 days after the death of the decedent, petition for
inistration may beadeby any person who was guardian of
ecedent at the time of the decededéath, any creditor of the
decedentanyone who has a cause of action or whoahaght of
appeal which cannot be maintained without the appointment of a
personakrepresentative or anyone who hasrdaarest in property
856.05 Delivery of will to court. (1) DuTy anp LiaiLITY ~ Whichis or may be a part of the estate.
OFPERSONWITH CUSTODY. Any person, other than a person named History: f1973 C-%OZO%%S-%OZ in £ ion by any | g
i the will to act as personal representative, having the CUSIOUY T eumyaemsasc i ooy B, ) Hieestdser,
anywill shall, within 30 days after he or she has knowledgb®f for administration.
deathof thetestatorfile the will in the proper court or deliver it " L ) .
to the person named in the will to act as personal representatfeb-09 Petition for administration, contents.  The peti
Any person named in a will to act as personal representative s nfor administration shall comply with 879.01and in addition
within 30 days after he or she has knowledge that he or shéfiall state: o _
namedto act as personal representative, and has knowledge of thél) The nameage, domicile, post-fi€e address and date of
deathof the testatoffile the will in the proper courtinless the will death of the decedent;
hasbeen otherwise deposited with the court. Any person who (2) That the decedent left property requiring administration;
neglectsto perform any of the duties requiridthis subsection,  (3) Whetherthe decedent leét will and the date of execution
without reasonable cause, is liable in a proceeding in courtdpthe will;
everyperson interested in the will for all damagesised by the  (4) The name angost-ofice address of the person named in
neglect. ~ thewill to act as personal representative;
_(2) Duty OF PERSONWITH INFORMATION. Any person having  (5) Thename angost-ofice address of the person named as
informationwhichwould reasonably lead him or her to believe ifestamentaryrustee in the will;
the existence of any will of a decedent of which he or she does not(e) Thename and post-fite addressf the person for whom

havecustody and having information that no more recent will : P
the deceased has been filed with the caud that 30 days have?itrtzrpsgg?nﬁlé%? 22 %é?:gﬁglti:plxlzlecsheﬁ?;\i,\%he pessemibity

elapsedhfter the death of the decedent, skabmit this informa 0" 1903 a. 4862001 a. 102
tion to the court within 30 days after he or she has the |nfOrmathL‘ﬂCrﬂoss—ref_e.ren?e:Sge $863.23providing for a petition for determination of heir
i i ini ipin a petition for administration.

(3) PENAI.'TY' Any person \_NhO with intent to injure or de_frauos Cross—reference: See s879.25for requirement of filing of an &flavit as to mil
any person interested in a will suppressesecretes any will of a1y service.
a person then deceased or arfprmationas to the existence or Cross-reference: See ss813.22to 813.34 Uniform Absence as Evidence of
locationof any will or having custody of any will fails to file it in Deathand Absentee’Property Actfor a procedure for determining the fact of death

. . . X whenevidence is not available.

the court orto deliver it to the person named in the will to act as
perspnalrepresentative _sh_aII be fined not more than $500 @r6.11 Notice of hearing on petition for administra -
imprisonedin the county jail for not more than one year or bothion. When a petition for administration is filed, the court shall

(4) LiaBiLITY FORNEGLECT. If any person has custodyafiy = seta time for proving the will, if anyfor determination of heirship
will after the death of the testator and after a petition for admingsdfor the appointment of a personal representative. Notice of
tration has beefiled, neglects without reasonable cause to deliveearingon the petition shall be given povided in s879.03with

856.03 Wills in court for safekeeping.  If a will has been
filed with a court for safekeeping during the testattifetime, the
court on learning of the death of the testator shall open the will
give notice of the cour$ possession to the person named in t
will to act as personal representative, otherwise to some per,
interestedin the provisions of the will. If probat@risdiction
belongsto any other court, theill shall be delivered to that court.
History: 1977 c. 4492001 a. 102
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the additional requirement that when any person interested-is reg-ost wills: The Wsconsin law Burrell and Portei60 MLR 351.
resentedy a guardian ad litem, notice shall be given to both the L . ) .
personinterested and the perssmjuardian atitem. A copy of 856.19 Order admitting will. ~ Every will, when admitted to
thewill which is being presented for proof shiadi sent to all per Probateas prescribed by statute, shall have that fact signified
sonsinterested, except those whose only intereasia benefi thereonby the court. o _
ciary of a monetary bequest or a bequest or devise of specific prg ithout a prima facie showing of fraud, a mere allegation is ndtcguit to
. refuirea court to reopen the admission of a wdlprobate after the time for appeal

erty. To those persons a notice of the nature and amount of Bifired In Matter of Estate of Kennerg4 WWs. 2d 413247 N.Wad 75
deviseor bequest shall be sent.

History: 1993 a. 486 856.21 Persons entitled to domiciliary letters. Letters

prggfgfsagrfgrr]?&ceﬁee s863.23which provides for determination of heirship andsha” be granted to one or more of the persons hereinafter men
Whenthe heirs at law had not been heard from for 30 to 40 years, published ncti@n€d,who are not disqualified, in the following order:

of hearing on proof of the will was legal notice to the heirs us@&6.1. In re Estate i i
of Phillip,02 Wis. 20 354284 N Wad 908(1979) (1) Thepersomamed in the will to act as personal representa

tive.
856.13 Will must be proved; informal probate. No will (2) Any person interesteid the estate or the perssmominee
shallpass any property unlegshas been proved and admitted tavithin the discretion of the court.
probateor informally admitted to probate under &65. (3) Any person whom the court selects.
History: 1973 c. 39 History: 1993 a. 4862001 a. 102
An attorney may not solicigitherdirectly or indirectly to be named, or to have
856.15 Proof of will and proof of heirs where uncon - arelative named, executor in a will. StateGuibankian54Wis. 2d 605196 N.Ww2d
tested. (1) GENERALLY. The court may grant probate of an/33(1972)-

uncontesteahill on the execution impen court by one of the sub
scribingwitnesses of a sworn statement that the will was execuft dingthe person named in the viill act as personal represen
as required by the statutes and that the testator was of sound IVeis not entitled to receive letters if the person is any of the fol
of full age and not acting under any restraint at the time of the eiéw ; P y
cution thereof. If an uncontested will contains an attestati Ing.
clauseshowing compliancevith the requirements for execution (&) Under 18 years of age.
unders.853.030r853.05 the court may grant probate without any (b) Of unsound mind.
testimonyor other evidence. (c) A corporation not authorized to act as a fiduciary in this
(2) ProOF oUTSIDE THE COUNTY. Upon request of the peti state.

tioner, the petitionels attorney qrif the petitioner is in the military ~ (d) A nonresident of this state whas not appointed a resident
service,the petitione's attorney-in—fact, the court in which theagentto accept service of processall actions or proceedings
estateis pending may by order direct that proof of heirs or proefith respect to the estate and filed the appointment with the court.
of will, if uncontested, may be taken in open canrny county  (e) A person whom the court considers unsuitable for good
in this state, or by a judge having probate jurisdiction in@hgr  causeshown.
;sﬁateotr tterr_|tory01;j§he United States, for use in the court in which (2) Nonresidencymay be a stitient cause for nonappoint

eestate 1S pending. . mentor removal of a person in the cosrtliscretion.

(3) REMOVAL OFWILL FORPROOFOUTSIDETHE COUNTY. If a will History: 1971 c. 213.5; 1993 a. 4862001 a. 102

filed for probate is removed from the court in whtble estate is A ng%;ninee may not Itae fgur)d “tun?rl:itablte”t exgg}p[t uponlg'rzqurgtf\ls Fertalirgngkt%

endingsothat it may be proved outside the COU. hall durin capacityor competence to administer the estate. State ex rel. First National Ban
iqs absgnce be repla)i:ed Igy a photographic copymgr a certifie%l COpsY: Skow 91 Wis. 2d 773284 N.W2d 74(1979).

a trust document allows the beneficiaries to select a successor trustee but does
thereof. not specifically allow appointment without court approval, the instrument sheuld

(4) WILL AND PROOFTO BE RETURNEDAND FILED. After a will ~ [ead to permit nomination of a rustee subject to court approval. Matter of Sherman

is proved in acourt other than the court in which the estate ispend  egjgent aéem appointed undere’[his section is no(t an ir’:gispens)able party in an

ing, the will and the proof of will shall be sent to the caumhich  actioninvolving the estate. Bugbee@onahue483 F Supp. 132§1980).

the estate is pending. If no contest develops at the time fixed for

provingthe will in the court in which the estate is pending, the wiit56.25 Bond of personal representative. (1) GENER-

and proof of will shall be filed as though made in the court iaLLY. A person shall not act as personal representative, nor shall

which the estate is pending. lettersbe issued to the person until the person has given a bond in
(5) WHEN NO COMPETENTSUBSCRIBINGWITNESSIN STATE. Ifno ~ accordancevith ch.878, with one or more sureties, conditioned

competentsubscribing witness resides in this statehe time onthe faithfulperformance of the perssrduties, to the judge of

fixed for proving the will or if none of them, after reasonable dilithe court, or until thecourt has ordered that the person be

gencecan be found in this state, tbeurt may admit the testimony @ppointedwithout being required tgive bond. If the court does

of other witnesses to proviee competency of the testatitie exe ~ Notrequire a personal representative to give bond prior to the per

cution, proof of testatds handwritingand that of one of the sub Sonalrepresentative’letters being issued, the court may require

.23 Persons who are disqualified. (1) A person

scribingwitnesses. the personal representative to give bond at any later tifre
History: 1975 c. 3311977 c. 4491991 a. 220 requiremenbf a bond and the amounttbi bond is solely within
Cross-reference: Sees.863.23which contains the general provisions in regardhe discretion of the court, except thad bond shall be required

to proof of heirship and determination of heirship. of any trust compankank, state bank or national banking associa

856.16 Self-proved will. A self-proving acknowledgment 1" Wlh'gh _Ishautzhzcz)rlégdozeggz)czlse trust powers and which has
andaffidavit included in a will are governed by&53.04 compliedwith s. 5901 )
History: 1997 a. 188 (2) WHEN 2 OR MORE PERSONALREPRESENTATIVES. If 2 or more
personsare appointed personal representatives, the judge may
856.17 Lost will, how proved. If any will is lost, destroyed requireno bond, may take a bond from each, take a joint bond
by accident or destroyed without the testat@onsent the court from all or take a bond from some but not all.
has power to take proof of the execution and validity of the will (3) SHARE OF ESTATECAN STAND AS EXCESSSURETY. If any dis
andto establish the same. The petition for the probatiee will  tributee,including one serving as personal representative,-stipu
shallset forth the provisions thereof. latesto a reduction of the bond and that the distribstebare of
'F:”StF;?ry:_ 1(?177 ﬁ 4491_ 0 estabish 3 wills haldoer Proof held s the estate stand as excess surety to the extent of the reduction, the
o eiioni the aternative o coabls one of il elder Procfiekd < juigemay reduce the bond by an amount equal o the estimated
N.W.2d 9. shareof such distributee.
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(4) WHEN wiILL WAIVES BOND. A direction or request inill to permit nomination o trustee subject to court approval. Matter of Sherman B.

: ; ki Smith Family Trust,167 Ws. 2d 196482 N.w2d 118 (Ct. App. 1992).
thatthe personal representative serve without bond Ibmdtng A trustee has a duty to the trust beneficiaries to ensure that the personal representa

onthe court. tive transfers all property to which the trust is entitled. Even where the same person

i actsas trustee and personal representative the trustee has a duty to enforce claims the
(5) SECTION 895.345NOT TO APPLY. Segt|0n895.345does not trusthas against the personal representative. Old Republic SuretyEzen, 190
applyto bonds of personal representatives. Wis. 2d 400 527 N.W2d 389(Ct. App. 1994).

History: 1993 a. 486
856.31 Selection of attorney to represent estate.
856.27 Appointment of special administrator if  Whenevera corporate fiduciary is appointedtas sole personal
appointment of personal representative is delayed. Iffor representativethe person or persons receiving the majority inter
any cause, a personal representative is not appoimtaa estate estfrom theestate may within 30 days after the date of the appoint
at the hearing on appointment, the court at the heashrajl ment select the attorney who shall represent the personal represen
appointa special administrator to administer the estate until-a ptativein all proceedings of any kind or nature, unless good cause

sonalrepresentative is appointed. is shown before the court why selection should not be so made, or
unlessthe testatds will names the attorney or firm who shall-rep
856.29 Letters issued to trustee of testamentary trust. resentthe personal representative. The corporate fidusiaal

If the will of the decedent provides for a testamentary trust, lett8gdify the persons who are entitledrtame the attorney of this

of trust shall be issued to the trustee upon admission of the willight within 5 days after appointment. ¢ase a person is under
probateat the same time that letters are granted to the personal gigability, the court appointed guardian, if amyay act for such
resentativepnlessthe court otherwise directs. Upon issuance ¢fersonunder this section. In the case of a minor who has no court
lettersof trust, the trustee shall continte be interested in the appointedguardian, the natural guardian, if anyay act for the
estateand beneficiaries in the testamentary trust shall cease td'jgor. “Interest”, as used in this section, means benefitiatest
interestedn the estate excepinder s851.21 (3) This section Whetherlegal or equitable.

shallapply to wills admitted to informal probate and letters issuedfistory: 1973 c. 2331975 ¢c. 331421
in inf | administrations An attorney may not solicigitherdirectly or indirectlyto be named, or to have
In Informa . arelative named, executor in a will. StateGulbankian54 Wis. 2d 605196 N.W2d
History: 1973 c. 39 733(1972).

If a trust document allows beneficiaries to select a successor thustdees not A will provision directing that the named attorney representstate was upheld.
specificallyallow appointment without court approval, the instrument should be re&tre Estate of Devroy09 Ws. 2d 154325 N.W2d 345(1982).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/895.345
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/statutes/2001/851.21(3)
https://docs.legis.wisconsin.gov/document/acts/1973/39
https://docs.legis.wisconsin.gov/document/courts/167%20Wis.%202d%20196
https://docs.legis.wisconsin.gov/document/courts/482%20N.W.2d%20118
https://docs.legis.wisconsin.gov/document/courts/190%20Wis.%202d%20400
https://docs.legis.wisconsin.gov/document/courts/190%20Wis.%202d%20400
https://docs.legis.wisconsin.gov/document/courts/527%20N.W.2d%20389
https://docs.legis.wisconsin.gov/document/acts/1973/233
https://docs.legis.wisconsin.gov/document/acts/1975/331
https://docs.legis.wisconsin.gov/document/acts/1975/421
https://docs.legis.wisconsin.gov/document/courts/54%20Wis.%202d%20605
https://docs.legis.wisconsin.gov/document/courts/196%20N.W.2d%20733
https://docs.legis.wisconsin.gov/document/courts/196%20N.W.2d%20733
https://docs.legis.wisconsin.gov/document/courts/109%20Wis.%202d%20154
https://docs.legis.wisconsin.gov/document/courts/325%20N.W.2d%20345

