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State of Wisconsin vl W»’Lﬁ}?’/
2001 - 2002 LEGISLAT .

AN ACT to repeal 30.0}(1b), 30.01 (it), 30.01 (6b), 30.01 (6d), 30.01 (7m), 30.01
(9),,3()?02’ 30.025,30.03 (title), 30.03 (3), 30.10 (title), 30.10 (1) to (3), 30.10 (4)
(title), 30.10 (4) (c), 30.105, 30.123 (5), 30.1255 4), 30.14;(title), 30.15 (title),
30.20?:5, 30.292, 30.501 (8), 30.537 (4) (e), 30.60, 30.61 (9), 30.62 (2) (D, 30.62
(2) (i), 30.62 (9), 30.67 (3) (c), 30.68 (4) (b), 30.68 (12), 30.71 (1), 30.73 (4), 30.74
(2) (b), 30.78 (1g), 30.78 (3) and 30.81 (1m) and (2); fo renumber subchapter
III (title) of chapter 30, subchapter IV (title) of chapter 30, 30.01 (1m), 30.01
(3e), 30.01 (3m), 30.01 (3s), 30.01 (10), 30.08 (4), 30.10 (4) (d), 30.103, 30.11

 (title), 30.11 (6), 30.12 (4m), 30.121 (7), 30.1255 (title) and (1) and (3), 30.13 (3)
(title), 30.13 (8), 30.133, 30.14 (1), 30.15 (1) gntro.) and (a) to (¢), 30.15 (3), 30.16,
30.2025, 30.203, 30.2037, 30.205, 30.21, 30.24, 30.25, 3Q.26, 30.265, 30.27,
30.275, 30.277, 30.29, 30.294, 30.298 (title), 30;298 (4), 30.32, 50.33, 30.50 (2),
30.67 (3) (iﬂfro.), (a) and (b), 30.742 and 709.03 (form) 27.; to vrenumber and
amend 30.015, 30.027, 30.03 (2), 30.05, 30.056, 30.06, 30.07 (title), 30.07 (1),
30.07 (2), 30.10 (4) (a), 30.10 (4) (b), 30.11 (1) to (4), 30.11 (5), 30.12 (4),.30.12
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(5), 80.121 (title), (2), (3), (3g), (3m), (31), (4), (5) and (), 30.122, 30.123 (1),
30.124, 30.126 (title) and (2) to (9), 30.126 (10), 30.13 (3), 30.131, 30.14 (2), 30.15
(1) (d), 30.196, 30.202, 30.2026, 30.204, 30.206, 30.207, 30.28, 30.298 (1), (2) and
(3), 30.298 (5), 30.30, 30.31, 30.34, 30.35, 30.37, 30.38, 30.61 (10), 30.63, 30.635,
30.64, 30.67 (1) and (2), 30.67 (3) (title), 30.675 (intro.), (1) and (2'), 30.68 (35 (a),
30.68 (3) (b) to (d), 30.68 (5m), 30.69 (1) (b) and 30.69 (1) (c); o amend 25.29
(1) (a), subchapter II (title) of chapter 30 [precedes 30.035], 30.13 (title) and (1)
(c), 30.13 (4) (c), 30.135 (2) (a) and (4), 30.50 (4q), 30.501 (9), 30.505, 30.52 (1)
(b) 1r., 30.54 (2), 80.571, 30.61 (1), (2) (intro.), (3) (intro.), (4), (6) (b), (7) and (8),
30.62 (title), (1) and (2) (b) and (c), 30.62 (2) (d), 30.62 (2) (g) 1. to 3., 30.62 (2m)
and (3) (a), 30.62 .(4) to (8), 30.625 (1) (intro.) and (2), 30.65 (1) (intro.), (b) and
(f) and (2), 30.66 (1), (2) (title) and (8), 30.67 (4), (5) and (6) (b), 30.68 (title) and
(2), 30.68 (4) (a), 80.68 (4m) (title) and (5), 30.68 (6) to (8) and (8m) (a), 30.68 (9)
and (11), 30.69 (title), (1) (title) and (a), 30.69 (2), 30.69 (3) (a), (b), (c) 1. to 8. and
(d), 30.69 (4), 30.70, 30.73 (2) (a), 30.74 (1) (c) and (d), 30.74 (2) (a), 30.74 (3),
30.772 (4), 30.78 (1r) and (2), 30.79 (1) (a) and (b) 2., 30.79 (1) (b) 1., (2), (3) and
(4), 30.80 (2), 30.80 (3), 30.80 (4), 30.81 (3), 30.81 (4), 30.90, 33.475, 236.16 (3)
(d) (intro.) and 299.05 (1) and (2) (a); to repeal and recreate 30.12 (title) and
(1) to (3), 80.12 (5) (title), 30.123 (title), 30.123 (2) to (4), 30.18, 30.19, 30.195,
30.20, 30.77, 30.78 (1) (title) and (intro.) and 30.81 (1) (title) and (intro.); and

“to create 30.01 (1h), 30.035, 30.04, 30.08, 30.12 (5) (a), 30.213 (title), 30.215,

30.243 (3) (c), 30.245, 30.258, 30.263 (title), 30.263 (4), 30.265 (1) (title), 30.276,
30.353, 30.381 (titlé), 30.50 (1b), 30.50 (4u), 30.50 (9b), 30.50 (10m), 30.50 (13r),
30.5005, 30.605, 30.62 (2) (c) 2., 30.62 (3) (c), 30.66 (3) (c), 30.68 (5¢g) (c), 30.68
(8m) (c), 30.68 (14) (title), 30.69 (1) (c), 30.74 (2) (d), 30.771, subchapter VI (title)
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1 of chapter 30 [precedes 30.95], 30.96 (title), 30.98 (title), 30.98 (1) (title), 31.93,
60.782 (1m) and 709.03 (form) 27. of the statutes; relating to: recodification of

2
@ u’éﬁ’so **%m/@% beaddad 18067

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

PREFATORY NOTE: This bill @f) contains the final recommendation of the joint
legislative council’s special committee on navigable waters recodification. The special
committee was charged by the joint legislative council with recodifying ch. 30, in order
to update language and make technical corrections in ch. 30. The special committee
determined that the following portions of ch. 30 merit recodification:

&Subch. 1 (deﬁnitions)‘/e_;

«Bubch. II (regulation of structures, deposits, dredging, and other activities that
affect navigable waters) v

ASubch. V (boating)

This i)i]l@creates a new subch. VI for penalties and enforcement provisions
that apply to the entire chapter. - '
_—e —

The other 2 subchapters in ch. 30 atle not recodified. This bill @relocates subch.
IIT (harbors) to make room for the renumbegred provisions in subch. I, But makes no other
changes in either subch. III (harbors) apd \subch. IV (Lower Wisconsin State Riverway).

The changes made is bill current statutes are described in detailed
notes throughout this bill . In addition, the report to the legislature regarding this
bill A4 contains background information, a summary of special committee discussions,
and a bibliography of information prepared for and submitted to the special committee,
The remainder of the prefatory note contains a brief summary of the key provisions of this

bill dbadt.
~—————> NAVIGABLE WATERS REGULATION
' The bill d6a#)
R@réanizes all of the statutes thét provide for permits or approvals under subch.

IT-of ch. 30, so that these statutes are in a consistent format, use consistent terminology -
and have consistent decision-making standards where appropriate.

Requires the department of natural resources (DNR) to develop and make publicly
available mags and data that show »the results of its determinations of navigability.

Directs the DNR to develop rules that describe the methods it uses for makmg
determinations of navigability. * : ' '

‘Requires DNR to promulgate rules that describe the public interest and public
rights and the rights of riparian owners for purposes of decisions to approve or deny
permits and approvals affecting navigable waters under subch. II of ch. 30.




2001 — 2002 Legislature -4- LRB-4773/P1
: RNK....:.ch

Codifies the supreme court cases that set forth the kinds of evidence that can be

used to determine if a lake or stream is navigable.
\_9————“

Modifies provisions regarding farm drainage ditches to provide an exemption from
regulation, rather than an exemption from the definition of “navigable”, and clarifies the
exemption so that it only applies to projects for an agricultural purpose.

- =
Creates a procedure to request a hearing if the DNR issues an order modifying or
rescinding a permit or contract.

—_— :
Authorizes DNR to issue a permit for a deposit in navigable waters if, among other
things, the deposit will promote public rights and interests in navigable waters.

Authorizes additional “short form” permits to simplify the approval process for
several of the permit statutes.
— |

Modifies the current notice and hearing process by allowing the DNR to issue a

denial directly after receiving a complete permit or contract application.
——

Requires a person who wishes to challenge a permit or contract in a contested case
hearing to make a more detailed showing of the facts and legal standards that support
the objection; and requires DNR to find that those facts raise a reasonable doubt that the
project, as progosed, complies with the applicable standards in subch. II.

Authorizes mediation between the applicant and persons with an interest in a
permit or contract if the applicant, DNR and the other interested parties agree to this’
process.

W __—>STATE BOATING REGULATION

The bill f5f)

Eliminates the authority of DNR to change statutory regulatlons by
administrative rule in order to conform to federal regulations; and requires DNR to
submit legislation to conform statutes to federal regulations.

—_—

Consolidates and makes consistent the provisions regarding equipment and

operation of patrol boats.
———

Updates references to activities that involve being towed behind a boat.

—_—
Updates federal cross—references that are incorrect, and adds federal

cross—-references where current statutes have a nonspecific reference to federal law.
\_—Q/‘

Extends the current prohibition on retail sale of a boat made in this state that does
not comply with noise limits so that this prohibition also applies to retail sale of boats
made elsewhere.

O — '

Creates a statutory exemption from the requirement to carry a personal flotation
device for racing shells, sculls, kayaks and canoes, to duplicate the current exemption in
federal law.

- 2 _
Authorizes but does not require that a parent or guardian be liable for a minor’s
actions in boat operation; violations by a minor are currently deemed to be a violation by
the parent or guardian.

—_—

Permits operation of a boat within 100 feet from a skin diver’s flag or swimmer if
there is not sufficient room beyond 100 feet from the flag to maneuver, but boat operation
may not exceed slow—no—wake speed. :

g LOCAL BOATING REGULATION

W "
e/,
' t‘l'
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The bill (}béﬂé:

@ Authorizes a town, village,or city to enact boating ordinances of clearly local
@ concern, even if another local governmental unit (county, lake districg or town sanitary
district) has adopted an ordinance applicable to the same lake or stream.

—_— O

Expands county authority so that a county may enact boating ordinances for an
@ inland lake if authorized to do so by the towns, villages  or cities surrounding the lake or
@if those towns, villages or cities do not enact a boating ordinance.

Provides that counties may enact boating ordinances for outlying waters
contiguous to the county.

Lists stafe boating regulations that require strict conformity in local ordinances
and sets standards for other local ordinances which are required by statute to be
consistent with state regulations.

—_—

Expands the scope of DNR review so that it applies to all local boating ordinances.

—_—
Authorizes a sheriff or a town, village or city to issue emergency regulations

applicable to boating. 7 (U e Lt o Rk
1 SECTION 1. 25.29 (1) (a) of the statutes{;\is amended to read: o
2 25.29 (1) (a) Except as provided in sé. 25.293 and 25.295, all moneys a}zccri'uing
171y
3 to the state for or in behalf of the department under chs. 26, 27, 28, 29'(and 350,
4 subchs. I and VI of ch. 77and ss. 23.09 to 23.31, 23.325 to 23.42, 23.50 to 23.99, 30.50
\/ = ,amd 90.2) v
5 to 36:65 30.578, 70.58, 71.10 (5) 71.30 (10}(, including grants received from the /
6 federal government or any of its agencies except as otherwise provided by law. LNV BE
- T T
D 7 SECTION 2. Subchapter III (title) of chapter 30/6f tflie stattites is renumberfod ) 50
¢ S\eds TN . PO e 0P 0by™
55/ 8 ~ subchapter IV (title) of ch;pter 30(1 Erecedes 30:49‘y. P 30.361 4 Wy b 2Ry
——— e e wlovt o p 62
/\E; .. = SECTION 8. Subchapter IV (title) of chapter 3Q¥0f the statutes is renumbered A&
U’\f g S5 CA, Lprecedes 30,401~ e "]
10 subchapter III (title) of chapter 30([precedes 30.400. ' g %D (aj"""““‘“‘”"
D — T e —— e WWd g 30 ' ‘ 8
11 “SECTION 4. 30.01 (1b) of the statutes is (vepea'l)ed@
n, The defiflition of<qui \level OfvaTdr loss™ is.mVed 6t here.to
sT3ONB .
12 SECTION 5. 30.01 (1h) of the statutes is created to read:
v
13 \J 30.01 (1h) “Contested case” has the meaning given in s. 227.01 (3). Vv
14 -14) SEcTION 6. 30.01 (1m) of the statutes is renumbered 30.50 (3m)’ b -2

Note: The definition of “designated mooring area” is moved to the boating
subchapter, where that term is usedp £ the statutes

Hae<rion 120,01 (nq) (W Creoted 9 Azadl ! .
?@o,(‘)/(ln\ " Tnuv b ol Pellivediond poo the mean

=L < A99.01(4)
vmﬂX W s
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J Aevuwmiserad.
o, (
SECTION 7. 30.01 (1t) of the statutes s rapoaiedly 30. 266 () TG

seleceted ¥O S, 30,46 6,
NOTE: The stbstaree-ofthe definition of “Aotation device” is remmmy

(5r(g) a i
« SECTION 8. 30.01 (3e)6f the statutes is renumbered 30.50 (5g). % ‘%L‘L/
NoTE: The definition of “mooring” is relocated to the boating statutes, where that Ve ¢
term is used. v :

v SECTION 9. 30.01 (3m) of the statutes is renumbered 30.50 (5m).

NorTE: The definition of “mooring anchor” is moved to the boating statutes, where
“he thmt term is used.

SECTION 10. 30.01 (3s) of the statutes is renumbered 30.50 (5r).

Nore: The definition of “mooring buoy” is moved to the boating statutes, where thad e
term is used.

2
v SECTION 11. 30.01 (6b) of the statutes is repealed.

NotEe: The definition of “substantive written objection” is repealed. This term is
is used in s. 30.135, regarding water ski platforms and water ski jumps: a substantive
written objection is required to obtain a contested case hearing to challenge issuance of
a permit for these structures. However, the DNR determines by rule the reasons that will
support a substantive written objection under s. 30.135, making the definition
unnecessary for purposes of that section. The only other use of this term is in the general

, notice and hearing provisions of current s. 30.02, which are substantially modified in this
o Ayrafb> and moved to s. 30.245. The new notice and hearing provision contains additional
, requirements for objections to a permit or approval that are sufficient to obtain a
contested case hearing, rendering this definition unnecessary for purposes of the general

notice and hearing provision. /\WM A43.01 (51*7 m)
e .

SecTIoN 12. 30.01 (6d) '6f the statutes is r (5){ a2, R
NoTE: The definition of “surplus water” is only used in s. 30.18. The substance of ’ '
/\tlns-deﬁmh is incorporated into s. 30.18, if.s30:38(D(ehdy € i
/T il " v do- 15 (N, ,
SEcTION 13. 30.01 (7m) of the statutes is x’e’pe‘a’be@ ) e 0wz a{

= NoOTE: The deﬁniﬁon of “water loss” is relocated to s. 30.1%
Vv .
SECTION 14. 30.01 (9) of the statutes is repeateds romuwmibsend 30.15 (1)),
\ 5 Wher e Yum o luned d)

| NotE: The definition of “withdrawal” is relocated to s. 80.1§. . (b)

/ SEcTION 15. 30.0% (10) of the statutes is renumbered
I i\ . '

NotE: The definition of “Wolf River municipality” is relocated to é

witere that term is used. The new numbering of this statute i

as proposed by thi

SECTION 16. 30.015 of the statuteswma

The v (0 tnaed 1o Hia Chagon dealury |
Wjd’mﬁwmw Lpedd bey CUS3 ~ fefriemen.



© (0 o] -3 (2] at - w N =

—_ e e e e e
A Ot AW N = O

17

18
19
20
21

2001 — 2002 Legislature —7- | LRB-ATIAT]

SECTION 16

30.251 Time limits for issuing permit determinations. In issuing permits

under this ehapter subchapter, the department shall initially determine whether a e

complete application for the permit has been submitted and, no later than 60 days
after the application is submitted, notify the bapplicant in writing about the initial |
determination of completeness. If the department determines that the application
is incomplete, the notice shall state the reason for the determination and the specific
items of information necessary to make the application complete. An applicant may
supplement and resubmit an application that the department has determined to be
incomplete. There is no limit on the number of times that an applicant may resubmit
an application that the departmentv has determined to be incomplete under this
section. The department may not demand items of information that are not specified
in the notice as a condition for determining whether‘the application is complete
unlejés both the department and the épplicant agree or unless the applicant makes
material additions or ‘alterations to the project for which the application has been
submitted. . -
SECTION 17. 30.02 of the statutes is repealed. , y

NoTE: Section 30.02 contains the provisions for notice of hearing under ch. 30.
These provisions are repealed here and recreated, in substantially modified form, in s.
30.245.

/ SECTION 18. 30.025 of the statutes is repealed.

NortE: The procedure in s. 30.025 substantially duplicates the procedure in s.
196.491 (3). It appears that the procedure in s. 196.491 (3) is used rather than the
procedure in s. 30.025, so the latter procedure is repealed.

SECTION 19. 30.027 of the statutes is renumbered 30.255 and amended to read:
30.255 Lower Wisconsin State Riverway. For activities in the Lower
Wisconsin State Riverway, as defined in s. 30.40 (15), no-person—obtaining the
department shall include a condition in a permit under subehs-Lfor IT eV that the

gibch: L
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SECTION 19

1 person obtaining the permit may not start or engage in the activity for which the
2 permit was issued unless the person obtains any permit that is required for the

3 activity under s. 80.44 or 30.445.

NOTE: The only permits under subch. V are for motorboat races and moorings.

Neither of these activities appear to require a permit under s. 30.44 or 30.445. Therefore,
the reference to subch. V is deleted.

This provision is rewritten as a permit condition for a permit issued under ch. 30. i =
This shifts the burden to the depaitmentofnatural resgurtes¥DNRY to condition its

issuance of a ch. 30 permit upon obtaining any additional permit that may be required
if the activity is located in the Lower Wisconsin State Riverway.

4 SECTION 20. 30.03 (title) of the statutes is repealed.

5 SECTION 21. 30.03 (2) of the statutes is renumbered 30.97 and amended to read:
@ 30.97 W Enforcement of forfeitures; abatement of nuisances. The
8
9

district attorney of the appropriate county or, at the request of the department, the
attorney general shall institute proceedings to recover any forfeiture imposed or to
abate any nuisance committed under this chapter or¢ch.-31.

D)

Norte: This abraaét deletes the cross—reference to ch. 31 and replicates current s.
30.03 (2) as s. 31.93. . ) i “
®R NOTE ¢ Should Hie Afecenec v S. 30,97 e Vo WQ’}W
Mcad ol "chapter 7

10 SECTION 22. 30.03 (3) of the statutes is repealed.

NotrE: The current text of s. 30.03 (3) is as follows: “All forfeitures shall be
recovered by civil action as provided in ch. 778 and when collected shall be paid directly
into the state treasury.”. This provision is unnecessary.

11 T80 the u} is )'<' H\J6E.TZT§’-"1-)
1 SECTION 24, Subchapter II (title) of chapter 30 [precedes 30.035] of the statutes

is amended to read:

14 CHAPTER 30
15 SUBCHAPTER II

@, , NAVIGABLE WATERS m

17 SECTION 25. 30.035 of the statutes is created to read:
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The department shall develop)and make publicly |

NAVIGABILITY; MAPS AND DATA'.

availablegmaps and data that show the results of determinations of navigability that
" are made by the department. At a minimum, the maps and data shall inctude

navigability determinations made after the effective date of this sém

3
4
5

| 6 [revisof inserts date]. To the extent practicable, within the-constaints of\araitgbie
7 staff~erfd fangdy, the department shall incorporate past 'determinations_ of J/
8 navigabili\ty into the maps and data. NS, 30,000 VS
9

sy A - f
‘::-_._ /lkl ot . e

SECTION 26. 30.04 of the statutes is created to read: e =
@QML«. ma

i 30.04 UW“‘%% @) The department maypromulgate ralédunder

this Subchopnr ncluden omy o Wmd P 5
11 -rmo suWochapay | ond Ouy\)/ ce_to <
M\;{"ﬁg @@w Any reference to %p/rg(nswn of this subchapter includes any rules -

e

promulgated under that provision.

®

(a) The standards in common law and statutes for determining whether a body

16 of water is a lake or stream.

17 (b) The methods used by the department for makmg determmatlons of whether
18 a lake or stream 1s navigable under s. 30.08. v

19 (c} The public interest and public ‘rlghts and the rights of riparian owners in
20 %% waters.

21 (d) The methods for evaluating how an activity or structure regulated under
22 this subchapter may promote or be detrimental to the public interest and public

- Va1 able
23 rights in ! waters and to the rights of riparian owners.
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SECTION 26
1 (e) The methods for evaluating how an activity or structure regulated under St [
2 this subchapter may materially obstruct navigation or materially reduce the flood - |

3 flow capacity of a stream.

Zt ] \
R¢s "he specific reasons.that will suppert a substantive written objection.~

4
5 (g) The kinds of scientific evidence that may be used to show that a farm
6 drainage ditch was a navigable stream before ditching for purposes of s. 30.215.

7Q< W The department shall promulgate rules that L}dﬂm the local

governmental units that are requlred to receive notice under this subchapter where

9 any procedure in this subchapter requires notice to a local governmental unit. At a
10 minimum, notice shall be provided to the f’ollewing local governmental units, if the
@9 prOJect or act1v1t)(sub£§t \ti the requirement of a permit or approval, an order, or a

12 hearing is located in the local governmental unit: /

13 ~ (a) The clerk of a municipality. bill

14 (b) The secretary of a town sanitary district.

15 (c) The secretary of a public inland lake protection and rehabilitati >
a4 01+H@)O). oK

(d) The %zcretary of a county drainage board.
@ et NOTE ;Do Btiom B0 .04 (2)uses Hiw iama&wé, uud on S| m

NOTE The new requirement for rules related

5ubc\(\a teeto, lake  beds heds umder /. d o P
@ SECTION 27. 30.05 of the statutes is/frenumbered 30.233 and amended to read: 1 o£ O
_Stolerarmeior— ,

18 30.233 Applicability of » i -
19 shorelands alkceleds ’. sambeds. Nothing in this-chapter subchapter relative {{%
20 to the establishment of bulkhead or pierhead lines orthe placi_rig of structures or

21 deposits in navigable waters or the removal of materiels from the beds of navigable

I/

ke

22 waters is-applieable g@%ﬁﬂ w e

E
]
=
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SECTION 27 .
tugm bed
1 the title to which has been granted by the state to a municipality mm@;mmg\

2 which the legislature has authorized a municipality to OCCupy. A
; D

NortE: This statute is amended to apply to other lakes in hich lakdbed grants have .
been made and to authorization to occupy portions of a streambed.

SEcTION 28. 30.056 of the statutes ié renumbered 30.261 and amended to read:

30.261 Exemption from certain permit requirements. Notwithstanding
v/
ss. 30.12, 30.19, 30.195,and -36-294 30.975, the city of Oak Creek may not be required

v v . .
to remove any structure or concrete or other deposit that was placed in Crayfish

Creek in the city of Oak Creek before June 1, 1991, and may continue to maintain

v ,
the structure, concrete9 or deposit without having a permit or other approval from the

sSub

—

© oo'q (o> BN v/ | > w

department.

10 SEcTION 29. 30.06 of the statutes is renumbered 30.331/and amended to read:
11 30.331 Waiver of certain provisions of this ¢ The department, by
12 rule, may waive the applicability to specified navigable waters of the United States

13 of all or part of those provisions of ’this ehapber subchapter which relate to the

14 establishment of bulkhead or pierhead lines or the placing of structures or deposits
15 in navigable waters or the removal of materials from the beds of nav able waters.
§€ o xCme nte

@ - The department may promulgate sueh the rule only after &[has entered into-aw-
~20n agivment that
@ gagseamon-tévlth the appropriate federal agency whe¥e+n—14;+s-ag¥eed od providing ){hat rzﬁw,es

the comparable fe_cé_t\e:'al law w4t be enforced on the waters in question in lieu of the
v oy
state law whichi is beifrg"waived. The objective of such the agreement shall be to avoid

duplication of admimst\ratlon with respect to navigable waters over which this state
exo.

__________/
and the Y=8:|government have concurrent jurisdiction, in those situations wherein

administration by a single governmental agency will tend to gvoid confusion and the

23 necessity of obtaining permits from both the state and federal governments by those
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SECTION 29

who are subject to the law and at the same time will adequately protect the public
interest. The agreement may contain such further provisions as are designed to
achieve this objective.

V" SectioN 30. 30.07 (title) of the statutes is renumbered 30.257 (title) and
amended to read:

30.257 (title) Limits—and eonditions Time limits for permits and

contracts. ” k@ S a0
SEcTION 31. 30.07 (1)} of the statutes is renumbered 30.253\) and amended to

oV ‘/’_“

read: or . .
. ‘ Y
30.257 (1) Except as provided in par(b) sub. (2), every permit or contract issued
%nder 88, this subchapter for which a time limit is not provided by s.

W
35%@&_}% void unless the project is completed within 3 years after the permit
LER RS l-sﬁgf‘e‘:@?a% “Wlb); 20.257(4)
A5 (2) The department may spec1f‘y a time limit of less than 8 years for a permit
or contract issued under, - 29 this subchapter. For good cause, the
department may extend the time limit for a permit or contract issued under s5—30-01
$6-30-29 this subchapter for no longer than 2 years if the grantee requests an

extension prior to expiration of the initial time limit. s

SEcCTION 32. 30. 07 (2) of the statutes is renumb red 30.249 and amended to

rend: Mw%um}wm o vof

30.249- m _M_adg;& & @j a permit or contract. For good

cause, the department may issue an order to modify or rescind any permit or contract

issued under s8-30:01-t6-30:29 this subchapter before its expiration. The department

shall schedule a centested case hearing.on the order if the holder of the permit or

contract ohjects in writing to the proposal to modify or rescind the permit or contract,
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) SECTION 32
oL /ugég wrgd
and the department receives the objection within 30 days after providing notice of
its proposal to the holder of the permit or contract. The department shall give notice
("

of the hearing to each local governmental unit funder s. 30.04 [#4. If a hearing is

, v
cheduled the division of hearings and appeals shall mail a written notice at least

10 days before the hearing to the holder of the permit or contract and to each person

receiving notice of the department’s proposal.

NoTE: Procedures are added related to modifying or rescinding a permit or contract
in order to provide explicitly that the holder of any permit or contract must receive due
process in such proceedings.

_13_ | LRB-4773/P1
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SECTION 33. 30.08 of the statutes is created to read:

N DELLAIM‘I oN) Al bodw O‘F wadr

30 08 awgabﬂlty ) EAKBS ANDSTREAMS. :
/YLe,éfheolpLD -

nav1gable in fact for any purpose whatsoeye -are declared to be navigable waters.

2) ENLARGEMEMSJN NAVIGABLE WA \‘S\All enlargements in navigable waters,

“\\.

(WWMWWMMMWaWW

I

b{;ffﬁ‘eaﬁsveﬂae%trahwg&tmn, the department shall, at a minimum, use a boat,

1. It is necessary to drag or carry the boat, skiff, or canoe over occasional areas

of shallow water or occasional obstructions.

/
/</

d 1 d t b bl at ; T e e e T —
ﬂec are (0] enav1ga e waters (

¢
i

cew ot Ler

| sbmmmmtreﬁfﬁ\ﬁhrﬁés@srwiﬂﬁ&e adult

in the boat, skiff, or cance. The department may determine a stream to be navigable J

which are (}Ww,w

a‘:’;%

A}

=
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2. The conditions of navigability are present only in regularly recurring periods
of high water, so long as the periods of high water are of sufficient duration to allow
recreational use. |

3. The conditions of nav1gab111ty are the result of natural or artificial

conditions, he natural or art1ﬁc1a1 condltlons are of long standing.

(”QL /"\J[ c

st
(¢) The department may determme whether a stream is nav1gable in f'ac :

on measurements or calculations that predict, to a reasonable scientific certainty, the

existence of water in the stream sufficient to allow actual navigation asm

2 dotoounptiovw of Nan Lndax”
par o) "3”””6

Th depaftment may dete er@ﬂmﬁhds&ramgable’}n/factfﬁased'\

memoﬁmmaﬁm/

egardless of who makes the deter;mnatlon of nav1gab1hty, if it, 1s  determined to be
e e

navigable using the methods described in this section. P

S S e

NoTE: The determination of whether a lake or stream meets the legal d%%r%%d (% i&
of nawgablhty is critical, both for the public and for riparian property owners, because

it is the means for determining whether a project that affects surface waters is subject insedl

to the regulations in subch. II of ch. 30, through the statutory system of permits, contracts
and other regulations. Itis also critical to determining the property rights of and among
riparian owners.

The special committee has determined that public confidence in the regulatory
system for navigable waters is being undermined by the lack of a clear, publicly accessible
statement of: (1) the legal standard used to determine if streams are navigable; and (2)
the various methods that the DNR may use to determine if a particular stream meets the
legal standard of navigability. bill

With respect to the first issue, above, the legal standard for determining if a stream
is navigable is currently found in court cases ynd in a very brief description in s. 30.10.
To address the concerns regarding the ability oRmembers of the public to locate the legal
standard for navigability of a stream, this dyaftyyestates the current test of navigability
that is found in court cases and the statutes. In these provisions, the special committee
is merely restating and not recommending a change in the legal standard for determining
whether a stream is navigable.

With respect to the 2nd issue, above, the methods that the DNR currently uses to
determine if a lake or stream is navigable are not currently set forth in any statute or rule.
To address the concerns regarding the methods used by DNR to determine if a stream is
navigable, this dvaftproposes a combination of statutes and rules to expressly state the
test of navigability. (The DNR is required to make its determinations of navigability

bill

1414
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using, at a minimum, a boatjskiff, or cange of the shallowest draft used for recreational
purposes, with one adult in the boat, skiff, or capoe. \This method of determining
navigability is the “test” set forth in Wiscopsin supreme churt cases. The DNR is also
directed to promulgate rules (seeis. 30.04.£8)\in this d#aft) déscribing the methods it uses
to determine if a lake .or.styeam is navigable. In addition %o the test involving actual
navigation, the DNR may also use other methods to determine navigability of streams
(such as measurements or calculations), so long as those methdds predict sufficient water
in the stream to allow for actual navigation during periods oftigh water.

The special committee’s objective in recommending this thange is to create a test
of navigability for streams that will be applied consistently thrpughout the state by the
DNR. For the first time, this will give the test of navigability fqr streams a clear public
statement, a substantial degree of predictability and repeatability and, from the public
perspective, a sense of fairness. This test of navigability will lpssen the chance for the
application of public rights in navigable waters to depend on the choices made by DNR
staff regarding the type of watercraft and the amount of weight ¢arried in the watercraft.

The special committee is not recommending a change in the statutes related to the
determination of navigability for lakes. The current statutgry standard for lakes is
“navigable in fact”, and does not appear to cause problems. Fpr consistency, the phrase
“for any purpose whatsoever” is applied to lakes under this drafh, just as that phrase
applies to streams under current s. 30.10 (2). The public concerns regarding the test of
navigability relate to streams, particularly those at the margins between navigability
and nonnavigability. ' ' '

The special committee discussed, but chose not to recommend, a test of navigability
for streams that involves specification of the size and weight of the canoe, paddlers, and
cargo, as well as other aspects of the test. Although court cases mention depth of water,
and duration of high water, the courts are referring to evidence that supports
determinations of navigability, and not to the test of navigability. _

The current legal standard of navigability is summarized in Memo No. 4,
Alternatives for Consideration by the Special Committee: The Definition of Navigability
and Related Issues (November 20, 2000). Memo No. 4 discusses the leading case on the

- navigability of streams, DeGayner and Co. v. Department of Natural Resources. The key
provisions of the “test” of navigability in DeGayner are that navigability of a stream is
tested with the shallowest draft boat available for recreational use, such as a kayak or
canoe, and that navigability is determined based on the amount of water in the stream
during the periodic and recurring spring runoff, ' '

With respect to the depth of the stream, the supreme court noted that evidence had
been presented to the trial court in DeGayner that canoes and kayaks used for
recreational purposes could be floated in as little as 3 inches of water. With respect to the
duration of high water, the supreme court cited an earlier case that had found
navigability during periodic rises of a stream from 4 to 13 days duration.

However, it is important to understand that these numeric standards were not
adopted by the supreme court as part of the “test” for determining whether a stream is
navigable. DeGayner was the review of a judgment of the circuit court which had
sustained the order of the DNR determining that the stream in question was navigable
in fact. Conflicting evidence had been presented to the trial court, including testimony
by DNR employees that the stream was not navigable. The legal issue in DeGayner was
whether there was “substantial evidence” in the record to support the DNR
determination. The substantial evidence standard for review of agency determinations
does not require the court to find that there was a preponderance of evidence to sustain
the agency’s findings, but rather that the finding was supported by substantial evidence
in view of the entire record. Thus, in referring to 3 inches of water and 4 to 13 days of high
water, the court was acknowledging evidence that supported the DNR determination.
The court’s holding in DeGayner did not specify how much water must be available, for
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how long, or even require that the determination of navigability be conducted by means
of actual navigation. '

- The special committee’s recommendation continues to allow various other testing
methods, and to allow the exercise of discretion and judgment by the DNR. The supreme
court has not precluded the use of calculations of water depth and duration, consultation
of historic records, or any other method of determining navigability, so long as that
evidence relates to the potential for actual navigation.

The special committee acknowledges that the current court test of navigability is
based on any form of recreational use of waters for boating. It is not appropriate to make
the statutory test overly precise, so as to exclude any common methods of or future
developments in recreational boating. The special committee determined that a more
precise test of navigability would, in fact, involve a change from current law.

Any determination of navigability using the statutory methods is cast as a
presumption, which can be rebutted by other evidence of navigability or nonnavigability.
It should be noted that the presumption applies to any determination of navigability or
nonnavigability, regardless of who makes the determination. Thus, the presumption
could apply in a dispute between riparian owners, in which the navigability or

- nonnavigability of the stream was at issue. ‘ :

This\draft uses “lake” and “stream” in new s. 30.08 and elsewhere in subch. II of
ch. 30. There does not appear to be a pattern in the cases or statutes with respect to these -
terms. Other terms are used throughout the statutes to describe surface waters,
including river, slough, bayou, marsh, pond, spring pond, glacial pothole lake, flowage,
creek, bay, watercourse, and brook. No legal significance attaches to the use of any of
these terms. “Lake” and “stream” are used as collective terms to refer to all such waters. p

*% %y MoTE: Maskyif wz op with Vpody of watey () Huo NOTE, MusST b
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SEcTION 35. 30.10}(1) to:(3) of the statutes are repealed. '

SECTION 36. 30.10 (4) (title)‘/of the statutes is repealed.

SECTION 37. 30.10 (4) (a) of the statutes is renumbered 30.213 (2) and amended

to read:

30.213 (2) This-seection Section 30.08 does not impair the powers granted by law
under s-30-123 gtL(i)/ or by other law to municipalities to construct highway
bridges, arches)or culverts over streams. |

SECTION’3-8. 30.10 (4) (b) of the statutes is renumbered 30.09 and amended to

read:

30.09 (i Boundaries of lands adjoining waters. The boundaries of

lands adjoining waters and the rights of the state and of individuals with respect to

all-such those lands and waters shall be determined in conformity to the common law

so far as applicable, but in the case of a lake or.stream(erroneously meandered in the

P .
~Dody o Wiy
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o SECTION 38

original U.S. government survey, the owner of title to lands adjoining the meandered
bod N ot weky '

'la-k@‘tn*sweaﬂ}J as sH‘own on sueh the original survey, is conclusively presumed to own

\

to the actual fhorehnes unless it is first established in.a suit in equity, brought by
e\ a

the U—S-[;;overnment for that purpose, that the government was in fact defrauded by

such survey. If the proper claims of adjacent owners of riparian lots of lands between

meander and actual shorelines conflict, each shall have his or her proportion of such

those shorelands. ' %

SECTION 39. 30.10 (4) (c) of the statutes is repealed.

NoTE: The provision regarding farm drainage ditches is relocated to new s. 30.215.

& /
CTION 40:—30710 (4) (d) 0 atutes is T ered .
. . INDSERT
SECTION 41. 30.103 of the statutes is renumbered 30.325. [T7-9

SECTION 42. 30.105 of the statutes is repealed.

Nore: This provision relates to the method for determining the footage of shoreline
for certain spe01ﬁc purposes under ch. 30. The substance of this provision is recreated at

several places in this draft,where the determination of shoreline footage is part of the
statutory procedure. Lb, 1]

SECTION 43. 30.11 (title) of the statutes is renumbered 30.321 (title).

SECTION 44. 30.11 (1) to (4) of the statutes are fenumbered 30.321 (1) to (4) and

amended to read:
30.321 (1) Wao MUNICIPALITY MAY ESTABLISH. Any municipality may, subject to

‘the approval of the department, by ordinance establish or reestablish a bulkhead line

along any section of the shore of any

dy of Yo O Jespalitis Shotl eoteoLsh
;g‘bx%%fd)le Within its boundaries. '9'3“3\“ P padid

(2) STANDARDS FOR ESTABLISHING. -Bullchead- hnwsh&H»be--establishedkn the

e LUl pead Usrae
public interest and shall conform [as nearly as practlcable to the ex1st1ng shores

except that in the case of leases under s&b—@)—and-é%24 39 (4) or 30. 343< Bulkhead

\:L/u Iy W,gw,"w 2

b A A AR T
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Hﬁes—may—bealppmved farthe the existing shoreline ihm&hmég:onsmtetlt with

andka part of any lease executed by the board of commissioners of public lands.
ESTARLISHMENT OF LinEs

HGHSMHEW ,(munmlpahty proposes to establish or

reestablish a bulkhead line , the

i

municipality shall indicate both the existing shore and the pfoposed bulkhead line
upon a map and shall file with the department for its approval 6 copies of the map
and 6 copies of the ordinance establishing the bulkhead line. The map shall use a
scale of not less than 100 feet to an inch or any other scale required by the
department. The map and a metes and bounds description of the bulkhead line shall
be prepared by a land surveyor registered in this state. The department may require
the installation of permanent reference markers 'ee&flfé bulkhead line. U)pon
approval by the department, the municipality shall deliver the map, descriptior;(and

ordinance to the office of the register of deeds of the county in which the bulkhead

(4) RIPARIAN RIGHTS PRESERVED. Estabhshment of a bulkhead line shall not

abridge the riparian rights of riparian Rlparl@mpuetgps‘may place

solid structures or fill up to sueh the bulkhead line.
SECTION 45. 30.11 (5) of the statutes is renumbered 30.343(and 30.343 (title)
and (5) (a), as renumbered, are amended to read: ‘

30.343 (title) Finding Lease of submerged land; finding of public

interest.

(5) (a) Prior to the execution of any lease by the board of commissioners of public
lands concerning rights to submerged lands or rights to fill in submerged lands held
in trust for the public under s. 24.39, the department shall determine whether the

proposed physical changes in the area as a result of the execution of the lease are
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1 | consistent with the public interest. Thirty days before making its determination, the
2 department shall notify, in writing, the-clerk of the-county-and clerk of thecityvillage
3 er—tew%—m—wh&eh—the—ehanges—&pe—pxsepesed each local governmental unit under s.
4 30.04 1{2 and the U.S. Army Corps of Engineers of the application for the lease. In
5 | making its finding the department shall give consideration to all reports submitted
6 to it. The department shall not approve a lease applied for under s. 24.39 (4) (a) 2.
7 if the department determines that the leaee may threaten excessive destruction of
8  wildlife habitat, y |
9 SECTION 46. 30.11 (6) of the statutes is rehumbered 30.321 (5).

10 . ‘SECTION 47. _30.12 (tk() and (1) #6X3) of the statutes, as affected by 200]3
1 isconsin Act 16, Mrecreated to read: §

12

13 permit; exceptions; penalty. (1) PErMIT REQUIRED Unless a permit has been

e department under thlS sectlon or the le 1slatur as'authorlzed the

16 (a) ﬂb/ depc 't’ ny material or to place tructure upon the bed of any
17 nav1gable water where no bulkhead line has been established@i")\,\

18 (b) B depos1t any material or to place any structure upon the bed of “an»y_/
19 \* bnav1gable water beyond a lawfully established bulkhead lin p__r’l\J

ubsection (1) does not ap af‘ollowmg

20 Im) @8 EXCEP

21 (a) Activities of the dep 1 @spe;t;tlon carried out in accordance
22 ith s. 30.341.

23 (b) Highway bridges constructed or recongtructed by munia}ﬁalities under s

24
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4 / under s. 30.135.
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5 |
6 | s30.263,
7 f{SEC’T 7o) ,
8 % ‘b@ A& 48 ZPERMITS TO P } |
| ) 06 qu&d wioey Subo.( )
9 | (a) A rlparlan owr ma}}dpply to the depaxtmentXor a permn;(to build or maintain
10 for the owner’s’use a /s{ructure or to deposit a\y material forwhich a~permitis.
11 | .
e o prondacy Uty 3uh0-(3), \ applucahmi o
12 (b) }\The notice and hearing provisions of s. 30. 2435\apply to perm1t$\apphad>f0r
Sb il < —
13 | )\ under th;, sectlon \VLQ W@/\/ maund apn)
14 (c) g\T e department shall grant a permlt apilie £oa§ under this
B of Ha ) JJ"WJ - ‘f”fz’V/‘ ! } ‘
15 subsectign iffit finds thatﬁhékft‘juzetm ’{;9/(/ CE ’
A LQ"L/L(, ’ ™
16 Will ot~ %m obstruct navigation; NS
. Y
17 J Fnot er1a11y edyce the flood flow capacity of a strea M .
18 A jibff & Wﬁ? th terest. N
ot be detrih al to the puk c1neres
/ | BUTP BT AN
19 ! (d) The depa N ent shall \am a permlt fo;ma depy sﬂ:‘under this se\x\;\in if the
20 f a,u of *f/wf‘ ' W“j | \ N
21 Is’{forjvﬁe\urpose of 1mﬁ?ev1ng habitat or mamtalmng 11ttoral d rft\ v
. o, L
29 | 2Meé R réquireiRentsof \[&T 30
duposck St mmdupmmo A%
23 5 87 Promotesl‘pubhc rights hind interests in navigable Waters CEAPNT ST &
24 TS T T. UC R DEP NA | (a) %
25
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SECTION 47

—

1. Place a layer of sand or similar material on the bed of a lake adjacent to the

4. Place crushed rock or gravel, reinforced cgncrete planks, adequately secured

is|navigable water for the purpose of developing a ford if an equal amount of material

is|removed from the stream bed. /

/
5. Place crushed rock or gravel reihforced concrete planks, cast in place

concrete or similar material on the bed of nav able waters adJacent to the owner s

/

operty for the purpose of building a boat landing.

~

6. Place a permanent boat shelter adjacent\to the owner’s property for t{ile
ptgirpose of storing or ' otecting watercraft and assochated materials, eXcept that %no
‘ z
permit may be granted for a permanent boat shelter which is constructed after Nﬁay

3 | 1988, if the pfoperty on which the permanent boat shalter is to be located aiso

contains a boathouse within 75 feet of the ordmary high—w ter mark or if there is
\ v |
a;boathouge over navigable waters adjacent to the owner’s pre\ erty.

. |
7. Place an intake structure and pipe on the bed of a navigable water for the

‘ .f

_ \
purpose of constructing a dry fire hydrant to supply water for fire protection

i

, 8. Drive a piling into the bed of a navigable water adjacent to the owner s

prope\\for the purpose of deﬂectlng ice, protecting an existing or prop7)sed

T ———
/

structure, or providing apivet- point-for turning watercraft. 7
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10\ Intake or outfall structures that are 1é6s than 6 feet to the water side of the

in addition to thoge listed in par. (a), thaf are subject to the permit and procedure in
this subsection.
(¢c) The notice and hearing p,x‘ovisions of s. 30.245 do not apply to a permit

applied for under this sub ectior;,f

/ .
(d) The department m J,deny a permit applied for under this subsection if it

P}
i
!

\ﬁnds that the structure or dgéo it will:
, / |
g 1. Materially impair;ihaviga ion; or |

| /
; 2. Be detrimentalj}l,/o the public\interest.

7 i
(e) Ariparian m;?ﬁer is exempt fromy the permit requirements under sub. (1) and | -
this subsection for a/structure specified under par. (a) 9. if the riparian owner notifies
the department irf writing of the location of bhe structure at least 10 working days

i

]oefore it is pla d and places the structukxe in conformity with standards |

promulgated as tules by the department. The depArtment shall promulgate rules to

establish stadards governing the placement of strictures specified under par. (a)

(f)/ The department may promulgate rules that identXy activities or structures,

im addition to those listed in par. (e), that are exempt from the permit requirement /

H {
in

b. (1). Rules under this paragraph shall include standards and procedures fozf
th\é““acti\vity or structure. ‘ | /
S T —— ) 7

e
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=

prohibitions or permlt or approval requlrements 38901ﬁ?d under this-seetion-or s.
20.-543,

R X y
D) Q 29.60 @ 30.123, 30,19, 30.195, 80.20,(59.692, 61.351, 62.23 1 0r 87.30 or

18
19

Yoo
chs. 281 to 285 or 289 to 299;-except-s-281.48. However, at the earliest practlcal time

prior to the commencement of these activities, the department of transportation

1 (g) The department may promulgate rules to carry out the purnds“és“eﬂ par. (a)
- T~
2 6., including rules to establish minimufﬁ/standards to govern the architectuiral\
3 features of boat shelters and the number of boat shelters that may be constructed \\
4 adjacent to a parcel oM%mles may not govern the aesthetic features or color
5 of boat shelterszhe standards shall be designed to assure the structural soundness
6 and duf'ablhty of a boat shelter. A municipality may ¢ ordinances not
7 inconsistent with this section or with rules promulgated under this section \/
8 regnlatmg the arci}il_t_e"clt—g‘al features of boat shelters.J il N |NSECT
NortE: Under current law, the DNR does not have general authority to issue a 9\3" Ig
permit under s. 30.12 to “déposit any material”. This sectiyn allows the DNR to issue a
permit to deposit material upon the bed of a navigable water, but uses a different
standard for the DNR to make its determination. This draftfadds an additional criterion
for approval of a permit to deposit material in navigable waters--the deposit must
“promote public rights and interests in navigable waters”.
WW\)‘L, , NoT.'m current Iaw for violation of s. 30.12 permit requirements
. is the only criminal penalty in subch. II. This section keeps the criminal penalty for
¥0 P ‘ repeat violators and adds a civil forfeiture as the basic penalty. ,
-O&.}e,:\, s~ A new “short form” penmt is added in new s. 30.12 (4) (a) 10. for intake and ou
(g structures (4 ( "h -H
Skt £P-30.124) @) (a)
6@ ' 'SECTION 48. 30.12 (4)jof the statutes is renumbered 30.341{%1\&)'39’.3%1/()1))3&
oond ,
10 (8)7(5)and (6); as-refiumberedare(amended to read
4
11 30.341 ) Activities affectmg mdamd waters as=deﬁﬂed_m's-284-91-
12 as) @QQN_;&E: Lng waters-as de deﬁned ings’ M}M@&that are carried out
13 under the direction and supervision of the department of transportation in
14 connection with highway, bridge) or other transportation project design, location,
15 construction, reconstruction maintenance ) and repair are not subject to the
16
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SECTION 48

shall notify the department of the location, nature,and extent of the proposed work

that may affect the J@l&l@@w waters-\ V
3

3 20 .%4)[ £2) The exemption under par—(—a9 gb (1) does not apply unless the activity is

4 accomplished in accordance with 1nterdepartmental liaison procedures established

&9 by the department/ 3 e depaeto transporl/tlon for the purpose of
{ 1
minimizing the adverse env1ronmental 1mpact if any, of the activity.

6
SECTION tRA; 30,13 j 0 54!(4—)

7 20.%41(4) 6 Ifthe department determines that there is reasonable cause to believe that

8 an activity being carried out under this subseetion section is not in compliance with

9

the environmental protection requirements developed through interdepartmental

L X
10 liaison procedures, it shall notify the department of transportation. If the secretary
o v »
11 and the secretary of transportation are unable to agree upon the methods or time
. e
12 schedules to be used to correct the alleged noncompliance, the secrelgry,

13 notwithstanding the exemption provided in this subseetion section, may proceed

14  with enforcement actions as the secrel:ary deems appropriate.
15 205 ) GExcept as may be required otherwise under s. 1.11, no public notice or
16 hearing is required in connection with any interdepartmental consultation and
17 cooperation under this subseetion se cé/ v

szcnod # . RA; 30.13 (4)(()) BO 241 (‘7)
18  |30.% 7.&) This subseet}en section does not apply to activities in the Lower W1scons1n

7
19 State\‘R‘)lQ%y, as deﬁned in s. 30.40 (15).

~~

20 SECTI . 30.1 of the sta enumbere 2 ~  INBERT :Q4-QD

21 SECTION 50. 30.12 (5) (title) of the statutes is repealed and recreated to read:
22 - 30.12 (5) (title) PENALTIES.

23 ‘SECTION 51. 30.12 (5) of the statutes is renumbered 30.12 (5) (b) and amended
24 to read: v

%CC-T'OU #1 AN 20 FRCHERS 30 34;(5)
_RAy
@5‘20 “@* . m,-a 50, Q(L{)(e) 30.34( (¢)

V/
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L% Note : (ot 20.14(6). Shoujldf‘lil Veae SECTION 51
pLunagteo b:;m%;fo‘gg) >

30.12 (5) (b) Any person vielating who violates this section or any term or

K

2 condition of a permit issued pursuant-therete under this section, and it is alleged in \%
3 the indictment, information, or complaint;yand proved or admitted on trial -
4 scertained by the court after conviction that the person was reviously convicted
5 within alt eriod of 5 years for a violation of this section or any term or condition ‘/
Pi&,uv\
a permit issued under this sectlon: shallﬁﬁgm&mmt
ot

~ than $l 000 o i prisonedt (ot more than 6 months or both
A S BP0 D [ DR,
8 >SECTION 52 30 12 (5) (a) of the statutes is created to reatl: §

9 30.12 (5) (a) Any person who violates this section or any term or condition of
(O
e

5
Z/J:O a per it issued under this section is subject to the penalty under s. 30.381 (1) ” S Al

@L ........................... AL
11 J SECTION £ 53 30.121 (title), (2), (3), @m) (31), (4), (5) and () of the statutes) NoT&
FroOM

12 as affected by 2001 Wlsconsm Act 16, are renumbered 30.281 (tltle) (2), (3), (8g)) Pruz=

13

14

15 | NAVIGATION. The owner of a boathouse ora flxed hotlseboat which extends beyond thé | s
16 ordinary high—water mark of any nav1ga/bl\e Waterway and which is in a major state| \
17 of disrepair or is a materi}al/ebstructlon to nav1gat10n may be ordered by the| -

181 department tgeremove the structure from the waterway. The department shall follow '

19 the procedures set forth in s. 30-03 30.96 (4) (a) for ordering removal of a structure.

\

1
%‘.
20 If such a structure is abandoned and the department, after due dlhgen\c\e cannot g

21 locate the owner, the department shall utilize the procedures set forth in s\}l 187

N

e et S st e TSRS

22 \_ (1) for removing the abandoned structure. vw W@) INSERT
= —_

23 ~ SECTION 54, 30.121 (7) of the statutes is renumbered 30.381 ®. 25-32

24 SECTION 55. 30.122 of the statutes is renumbered 30.217 and amended to read:
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SECTION 55

30.217 Unauthorized structures. All permanent alterations, deposits)or
structures affecting navigable waters, other than boathouses, which W;re
constructed before December 9, 1977 and which did not require a permit at the time
of construction, shall be presumed in conformity with the law—uﬂ-less—a—wp}t-tea
eempl&m%%—ﬁied—wmhm—lgg-days—eﬁ;eeen%epg_;m Upon the filing of a

complaint, the department shall proceed with an action to enforce the applicable

statutes.

NortE: The time period for filing a written complaint has long since expired, and
- has no bearing on current structures.

3(1) Mun1c1pa11t1es which construct or reconstruct highway bmdges shall

el

not be required to r

such the construction or reconstruction. All munlci@/hagh’“ ay brldges shall be

e

th standards developed under s. 84.01

constructed or reconstructed in accordan

department undeFt
7

or over navigable

) 8~ BUbsechion ‘ e )not app the following:

- (a) / Highway %ﬁtrud or reconst
mu lities.

\ s

ain permits under this section or s. 36-10-ex 30. 12 gr 30,L2'3 for )
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SECTION 58

(b) Bridges constructe intained by the department of transportation

under s. 30.

SRR —

(4) PERMITS TO CONSTRUCT OR MAINTAIN A BRIDGE. (a) Wapply to the
department ToFa- permlt\t}c/on—st?uct or maintain-a-bridge for wh1ch aﬂpermlt is /

N

ettt e i e - ,‘,gu/

S
/ (b) The not1ce and hearmg provisions of s. 30.245 apply to a permlt applle¢M hY

«mww\_‘ i T

under this section except that T earing is requ1red for a bridge that

s Cjw‘asamo@ %
%@Bnaﬁ;gable_wateﬁless than 35erfth1de s EEE——— )

/
g E
f !
f :
i :

(c) The department shall grant a permit applied for under thls section if it finds t

t at the bridge: P |
e . . e
1. Will not materially obstriret- vigation; - |
2. Will not materially reduce the eﬁecwapamty of a stream; and 21 "};93
T — }S -1

3. Will not be detrlmentalfto the pubhc interest.

‘SECTION 59. 30.123 (5) of the statutes is repeale?f‘”

e

NortE: This repeals a requirement that bridges constructed over navigable streams )
be maintained in a safe condition, as determined by the DNR The DNR does not have
the expertise to review bridge safety and mamtenance IR

6(.'&(1 ) ‘ u)_/."

SECTION 60. 30,124 of the statutesw@,g_f_r:ced 2001 Wi
Pye ue

renumbered 30 351: and 30.351 (1) (1ntro ) as renumbered is amended to read:
£IvEvo.)
30.351 (1) ANotwithstanding ss. 30.12, 30.20, 30. 44, and 30. 45, and if the

department finds that the act1V1ty will not adversely affect the pubhc interest or

private rights or interests in fish and w1ld11fe populatlons nav1gat10n or waterway

RN
flood flow capacity and will not result in environmental pollutlon(éprd-eﬁned—m-s:

299:01<4); the department may do all of the following on pubhc lands or waters

AQ P
SECTION 61. 30.1255&@%@%&( of the statutes Arenumbered 30. 91 HJs
Z g ,.,_.;, /: }-,

-

- PR ..
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SECTION 62

~—SgcTION 62. 30 12‘35 (4) of the statutes is repealed

¥k NoTE: T N B I A RN VS irpropms v
Note: The repealed provisi i
1999-2000

to expend moneys in fiseal years
or educational activities regarding aquatic nuisance species.

‘ ._jOwHT(ﬂ
SEcTION 63. 30.126 (title) and (2) to (9) of the statutes are renumbered
20.Q 60
(title) and (2) to (9 and 80285 (5) (g), as renumbered, is amended to read:
20.3
89265 (5) (8) May not have improper flotation devices. No person may

construct, place) or maintain a fishing raft on authorized portions of the Wolf River
unless each ﬂotation device used on the fishing raft is clean and uncontaminated,
properly attached to the fishing raft) and properly maintained in conformity wvith
minimum standards established by—tile depaftment by rule. The department shall

establish minimum standards for the condition, attachment) and maintenance of

flotation deévices used on fishing rafts. This paragraph applies to any device used to < )

rovide flotation for a fishing raft, including each individual barrel or stvrofoam .

coffin. .. yy Note: Why ot g\puj- \\(’V\%,S“? astlanome WS- 0. o )(ﬁ@
e (I
I\%W 1%YX 6 ( 10) of the statutes is renumbered 30.381 &) and amended

to readt /(Q\ o G)

person who violates

30.381 @& Penarres HAAWEKAAN) (a) W
%A '

ﬂ%or any order issued by the department under this-seection s. shall
forfeit not less than $10 nor more than $250 for each offense. Each day of violation

constitutes a separate offense.

(b) z et 2 A person who violates any

ordinance adopted or order issued by the municipality under this-seetion s.

is subject to the penalty established by ordinance. A Wolf River municipality may

0.3kl
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W SECTION 64

not establish this penalty \a level which is lgss severe than the penalty established

(\/“( . '1 A

under par. (a).

.30.13 (title) Regulatio

SECTION 66. 30.13 (3) (title) of the statutes 1%\9MMWMM% ’@
!

SECTION 67. 30.13 (3) of the statutes is renumbered 30.323 (1 )

s

30.323 (1) (a) Any municipality authorized by s. 3011 30.321 to establish a

(a), as renumbered, is amended to read:

bulkhead line may also establish a pierhead line in the same manner as it is
authorized to establish a bulkhead line, except that a metes and bounds legal
description is not required nor is the map required to be prepared by a registered land
surveyor and except that if the municipality has created a board of harbor
commissioners the municipality must obtain the approval of the board concerning

the establishment of the pierhead line in addition to obtaining the approval of the

department. -—

))and 30.823 (1) -

SECTION 68. 30.13 (4) (c) of the Statutes is amended to read: NS

30.13 (4) (c) Extends beyond pierhead line; exception. A wharf or pier which |

; v
extends into navigable waters beyond any pierhead line established under sub-43)
s. 30.323 constitutes an unlawful obstruction of navigable waters unless a valid

permit, licenseyor authorization for the wharf or pier is granted or unless it is a

permissible preexisting wharf or pier. A wharf or pier is a permissible preexisting _

wharf or pier if it existed prior to the establishment of the pierhead line, if it is not

extended or expanded after that date and if the ownership of the land to which it is
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SECTION 68
attached did not change after that date except that a wharf or pier continues its
status as a permissible preexisting wharf or pier for one year after the date the
change of ownership is recorded. The seasonal removal of a wharf or pier does not
affect its status as a permissible preexisting wharf or pier if it is reestablished in
substantially the same form. Status as a permissible preexisting wharf or pier does
not imply that authorization for the wharf or pier is provided for the purposes of par.
(a) or (b). The owner of a wharf or pier may submit evidence to the municipality that
it is a permissible preexisting wharf or pier at any time after the municipality
wablshes th portesd g, (1o vepeated g Hut

SECTION 69, 30.13 (6) of the statutes is renumbered 30.3 3 ).
SECTION 70. 30.131 of the statutes is renumbered 30.283;jand 30.283 (1) (intro.)

and (f) and (2), as renumbered, are amended to read:

30.283 (1) (intro.) Notwithstanding s. 30-133 30.09%?1 wharf or pier of the type
which does not require a permit under ss. 30.12 (1) and 80.13 that abuts riparian land
and that is placed in a navigable water by a person other than the owner of the
riparian land may not be considered to be an uﬁlawful structure on the grounds that
it is not placed and maintained by the owner if all of the following requirements are

met:

(f) The placement of the wharf or pier complies with the provisions of this

chapter; with-any rules-promulgated-under-this chapter subchapter and with any

applicable municipal regulations or ordinances.

(2) Notwithstanding s. 30-133 30.095,‘41 easement under sub. (1) may be
conveyed if it is conveyed at the same time, and to the same person, that the land to
which the easement is appurtenant is conveyed.

v
SECTION 71. 30.133 of the statutes is renumbered 30.095. |
% ¥%x NOT€ ! The freatment of s. 30.13% (5 MISS(V?. 5
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SECTION 72

I NSERT

SEcCTION 72. 30.135 (2) (a) and (4) of the statutes are amended to read: 5~ )

30.135 (2) (a) Upon receipt of a complete permit application, the department
shall either order a hearing or provide notice stating that it will proceed on the
application without a hearing unless a substantive written objection to issuance of

the permit is received within 30 days after publication of the notice. The department

on m

to receive notice. The department may provide notice to other persons as it considers
appropriate. The applicant shall publish the notice as a class 1 notice under ch. 985

in a newspaper designated by the department that is likely to give notice in the area

affected. The applicant shall file proof of publication with the Separtment
The YIO‘HQ&CL nd /‘Luuunc); Provisiols 215307845 de

. if';/(«w’f“f\'”!'
SECTION 73 30.14 (tltle) of the stat s is repealed
Secronf. 3014 (17 (WM )0 caleds

SECTION 74. 30.14 (1) of the statutes'is ren bered 30.327.
SECTION 75. 30.14 (2) of the statutes is renumbered 30.247 and amended to

read:

+ 30.247 Hearings by department. Upon complaint by any person to the

department that any wharf, pier)or other structure exists in navigable water in
— 54
violation of s. 30.12 er~30.13 or 30-207% 30.223 or that any wharf, pier}or other

—

structure proposed to be built in navigable water will violate s. 30.12 er 30. 13 or

30.207 30. 223 the department shall investigate and may hold a hearlng to

determine whether the Wharf, pier, or other structure is or would be in violation of

L ’
shall provide a copy of the notice to the applicant for the permit, the-clerk-of each

+0

/

local governmental un1t‘under s. 30.04 géz and toany other person required by law
. 2 D
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SECTION 75

those sections. If no hearing is held, the complainant shall be informed of the results
of the investigation.
_SEcTION 76. 30.15 (title) of the statutes is repealed.
v SecTion L AP 0. 1601 ( ? |
SECTION 77. 30.15 (1) (intro.) and (a) to (c) of the statutes are renumbered 30.98
(1) (intro.) and (a) to (c).

(4)
SECTION 78. 30.15 (1) (d) of the statutes is renumbered 30.381 @ and amended

to read:
%47

30.381 &) Censtruets Any person who constructs or places any structure or

deposits any material in navigable waters in violation of s. 30.12 or 30.13 shall forfeit

not less than $100 nor more than $500-for each offense. Each day during which a

structure or deposit exists in violation of this subsection is a separate offense.

SEcTION 79. 30.15 (8) of the statutes is renumbered 30.98 (2).

SEcCTION 80. 30.16 of the statutes is renumbered 30.95.

) (mB8n.

CTION 81. 30.18(of the statutes is frepeptad-andeereated to read:
' (Lytiro .
30.18- i .K(l) DEF}I)II»’TIONS. In this

section:

pa

e

PERMI IRE - 3 1 26
ERM TREﬁp ED. (a) Streams. Un }ss.a\&erml as /bee%g@n;ed{y the

epartment under this section, no-person may divert water froth.a stream if:

1. The di ion is for the purpos;g ofmaintaining or restofing% normal level
of a nayigable lake or the ow of a:\?%mﬁ,mer

el
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SECTION 81

in-the-watershed of the stream from whic

or stream is locat

_The diversion is for the purpose of agriculturdor-izrigation.
TP TRealon.

reams or lakes. Unless a permit hasbeéh granted by the department

g
e

. may divgr/gt,wat?r?c)m a lake or stream if the diversion

will result in ;;Wfag?n;im Lgallons per day in any 30—-day period
abow h’s authorized base leyel of water loss. This paragraph does not apply

to a person required to obtain an approval under s. 281.41.

nder this section, no p

) it for diversiondef water: er a y the départiment,
N

for a permit to divert water from&\lake% or stream%for which a permit is required by

’sub. (2).

(b) The notite and hearing provisions of s. 30.245 apply to a perriit applied for

under this section, but\got if a hearing on the application uhder this section is
conducted as part of a hearing under s. 293.43.
(c) In addition to the notice réyyuirements of paf. (), the department shall mail

a copy of the notice under par. (b) to:

is proposed to be diverted is located and which is adjacent to any wunicipality in
the diversion will take place.

5. Each person specified in s. 281.35 (5) (b) or (6) (f), if applicable.
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SECTION 81
fov ‘H'w, Mog@

(d) An application for a diversion of watergl\mder sul. (2) (a) 2. shall ncl de the

-Prem&S

following:

1. Written statements of consent to the diversion from all riparian owners who
are making beneficial use of the water proposed to be diverted. ./

2. Evidence\of permission or authority to enter any land through w ch it is
proposed to divert the\water for the purposes of obtaining information éluired for
drafting the plans for the\project. as mact T ( 0 od

(e) The department shall granti\a perm 1y nisub. (2) (a) if the
department determines that: |

1. The proposed diversion is for use on riparian laxd.

- 2. The proposed diversion will nob\be detrimeng4l to the public interest.

3. The water to be diverted is either ngt being beneficially used or all riparians
who may be adversely affected by the diver§fon have consented to the proposed
diversion.

(f) The department shall grant a permit applied for under sub. (2) (b) if the
grounds for granting a permit under 4. 281.35 (5) (d) are met and, if a permit is also
required under sub. (2) (a), if thedepartment makes the dstermination in par. (a).

(4) PERMIT CONDITIONS; REPORTING; REVIEW. (a) The department shall specify on
eacﬁ permit issued under tife section the quantity of water that myy be diverted and
the times during which #ater may be diverted. If the permit is issue¥ under sub. (2)
(b), the permit shall Also specify the factors enumerated in s. 281.35 (6).

(b) A pérsb » granted a permit under this section shall report to the department
the volume angd'rate of withdrawal and the volume and rate of water ldss in the form

and at the tfmes specified by the department.
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permit at least ojce every 5 years. If the permit was required yfider sub. (2) (b), the
department shall keview the permit as réquired under s. 287.35 (6) (b).

(d) A person is§ued a permit for the purpose of irrigation or agriculture may use
the water on land contiguous to the permittee’s ripariar/land, but may not withdraw

more water than the \permittee withdrew befor¢’ August 1, 1957 unless the

.department approves the additional amount/ withdrawn by modifying the-

permittee’s permit. v (
[Gm) 48 REVOCATION. (a) Thi department shall revoke a permit issued under sub.
(3) (e) which is not subject to su‘. 2) ()i t finds:

1. That the water being diverted is/o ’e ger water that is not being beneficially

used, unless all riparians adversely Affected by the diversion continue to consent to

it; or

% 2. If the diversion is from/a stream\designated by the department as a trout

stream, that the revocation ig' desirable for onservation purposes.

(b) The department ' ay revoke a permi, issued under sub. (3) (e) that is not
subjecf to sub. (2) (b) if j£ finds that the diversion\is detrimental tothe stream from
which the water is djferted.

(¢) The depgrtment may revoke a permit issusd under sub. (3) (f) only as
pi‘ovided under/. 281.35 (6).

(6) PRPREQUISITES TO PROJECT CONSTRUCTION. No work shall be commenced on

the cangl/headworks or other structures necessary for the projedt until the plans for

 thoge strucjures have been approved by the department. Any perso having received
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SECTION 81

et
R

other works authorized by the permit after the damage which will be sualz‘a\_

of such land ha§w b,een"éﬁfiéﬁed, or has been determined as

™

provided for in ch. 32, ajg | afterthe final s

o™

by the owner or own

rmined and all costs have been

paid to the per§5ﬁ§:ntitled thereto or to the clerk of the circuit court on their a¢

: R —
NotEe: Current s. 30.18 (7) allows the applicant to “enter any land through which

it is proposed to divert water”, after the permit application is filed, to conduct surveys.

This provision is deleted, and replaced by a requirement in new s. 30.18 (8)¥b for the

applicant to obtain permission or authority to enter the land. 2{’6 m) Lg,\\

ECTION 82. 30.19 of the statutes is repealed and recreated to read:

authorization has been grqnted by the legislature, it is/ uhlawful:

A M3y (a) o construct, dredge enlarge any artificia Avater body that connects with

a navigable waterway or where any\part of the ayzlﬁciél water body is located within
500 feet of the ordinary high-water mark of 'navigable waterway.

/_\ M (b) Toconnect a navigable waterws artificial water body with a navigable

waterway by a navigable surface chafinel.

AM (e) Tograde or remove top 0il from the bank

a navigable waterway where

the area exposed will exceed O’OOLO sqglare feet.
: Im ’

‘/(b) Agriculttiral uses of land.
Rpj AYZD

(¢) (c) WorK required to maintain the original dimensions of an enlargeinent of a

authorized under sub. (2) (a) or (b).

1vset /
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addition to the notice under s. 30.245, notice shall also be p ovided to the following: \}

. and hearing is not required for dredging artificial water bodies fo

bodies of water affected by t

of water affected by the project or to all

property affected by the project.

for a project that would

Kinnickinnic River, t

Nore: This provision continues the applicability of notice an\(}‘ earing provisions Moz
only to perrmt applications under sub. (2) (b) and (¢). Under the current\statute, the notice
k the purpose of top.
connection to a navigable waterway or where part of the artificial water body is within 2)% )
500 feet of the ordmary hlgh—water mark of the nav1gable waterway. In addition, an oA

a “short form’ INgeRT

permit ls“prowded for grading or removing prsml where advance notl given to the ﬁg - ‘6
department and the work conforms to rules of the (Aepartment that describe methods for

such work. Ao p;sod, ‘P( ow Ve bank
1\ Each local governmental unit under s. 30. 04\Q9< UJ\

y property owner’s associations for with respect to the

project. If no property eWwner’s association exists,

notice shall be given to at least 5 p‘ sons who own property adjacent to the bodies

persons if fewer than 5 persons own

4. The Milwaukee Metropolitan Sewerage District for any permit application
ect the Milwaukee River, tha, Menomonee River, the

fg

(c) The department shall grant a permit applied for under this section if it

Root River or any tributary of those ri

. The project will not be detrimental to the public interest.
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natural or artifitial water body affected by the project.

(5) PERMIT CONMNTIONS. A permi{ to constructN\an artificial Waterway and

connect it to a navigable waterway under this section shall provide that the ar@ 0_(1 WLW%

waterway shall be a public waterway. J <« — INSET

w256
NotE: Current s. 30.19, which requires a permit for enlargement and protectlon
of waterways, contains an exception for navigable lakes and streams and any portion Wyderial
Lake Michigan within\Milwaukee County. This exception is not included in this from p- M
that s. 30.19 will apply uniformly to all nav1gable waters. Howrwr, Coopantd 5, 30.05
Lgsmuumbesad, 5. 20.90%) Cerdinues 4o app WAL |Gk adox

permit has been ted by the department under this section or a statute expressly
authorizes the activity, erson may change the course of or straighten a nav;g@le
stream.,

/,,

URSE. (a) A person m?p{)]y to the

(2) PERMIT TO CHANGE STREAM

department for a permit to engage in activities

_sub. (1).

it i§ required under

determines that:

1. The applicant is the®owner of land upon which the stream is located.

2. The proposed-thange in course or straightening of the stream will improve

the economic or aesthetic value of the applicant’s land.
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1 3. The proposed change in comgﬁmmgﬂﬂ-the\stream will not
2 adversely affect the flood flow capacity of the stre r otherwise be detritmental to
3 the public interest.
4 4. The proposed f};a e in course raightening of the stream will not be
5 detrimental to the rights of other riparians locate ~the stream or all such
6 riparians have consented to approval of the application.
NOTE: Itis not clear whether current s. 30.195 is subject to the requirement of ;_7 INSERT
notice and hearing. Current s. 30.02 provides that the notice and hearing provisions of
that statute apply in any proceeding under ch. 30 where public notice is required. Under 31- L
s. 30.195 (3), the DNR may issue a permit either on its own motion or after a public
hea¥ing.. This does not appear to be a clear statement that a public hearing is required,
1 and it is thersfore uncertain whether the notice and hearing requirement of current s.
bi 30.02 applies. Thi makes the permit under s. 30.195 subject to the notice and

hearing requirements of new s. 30.245 for relocation of more than 500 feet of stream

length, which corresponds with the division between type II and type III actions
: ing stream locations Tor envi ental review under ch. NR 150, Wis. Adm. Code.

i ,\mfu eliminates the current provisign in s. 30.195 (4) that states that no

common law liability and no liability under any othe tute for damages resulting from
the change in the course of the stream or straightening a § is affected by s. 30.195.
Nothing in current s. 30.195, or s. 30.195 as amended by thidydy suggests that an
exemption from liability is created. Compliance with the provisions in a permit unders.
30.195 may have a bearing on the issue of negligence, but current s. 30.195 (4) is
unnecessary. Also, the provision in the current statute that creates a presumption of
exercising due care in complying with a permit is better addressed by the court as part
a negligence action.
The exception for land owned by Milwaukee County or a city, village or town in
Milwatkge County is deleted. This provision was originally created as part of s. 30.195
when it was adopted in 1961, and was added as a floor amendment. This exception is not
included in tht so that s. 30.195 will apply uniformly to all navigable waters.

J
, , A
as renumbered, is amended to read: . . wee & < ‘DQW}M
Nie Ynelosue o \I\‘\\’Lfg&b le w&"\'e,'f‘s} 's-f—:awici pei +es,

@ SECTION 84. 30.196 of the statutes is renumbered 30.313 and 30.313 (intro.),
8
9 30.313 [(intro.) A municipality may enclose navigable waters by directing,

10 placing,or restricting navigable waters into an enclosed drain, conduit, storm sewer,

11 or similar structure if the department grants the municipality a permit. The

V L

12 department may grant this permit to a municipality after following the notice and

-
13 hearing requirements under s. 30.02(3)-and(4)/30.245 inds that granting the

14 permit: - MW



