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1 AN ACT to create 100.2065 of the statutes; relating to: prohibiting persons who
2 provide broadcast and cable television services from transmitting
3 programming that is encrypted in a certain manner.\/ e wmmé The 20 A
. . -’r\ 3,
.a %2!”{"“% /’W .

Analysis by the Legislative Refefence Bureau -

This bill prohibits the provider of any broadcast audio or video service or any
cable televisign telecommunications service from fransmitting from this state any
programming that is encrypted in §f1 a manner that fbé ficdgratnrhi
wedgrded by he recipient of the programming(for the recipient’s personal use.
Current federal law specifies the extent to which a recipient may record
programming for personal use.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

4 SECTION 1. 100.2065 of the statutes is created to read: o

5 100.2065 Encryption of audio and video programming prohibited. (1)
6 In this section:

7 (a) “Broadcast service” has the meaning given in s. 196.01 (1m).
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(b) “Cable television service” h\as the meaning given s. 196.01 (1p).

(2) No person who provides a br(}adcast service or a cable television service may

transmit from this stateo(program'r,h' g that is encrypted ﬁ}\n W a manner that &fgq

>
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I have placed the tion.prohibition created in this in chapter 100 of the
statutes. That chapter i ge %a.d.m_ig];s};:ered by DATCP. not your
intention to have Déj‘»(ff’l administer this proRibitioe! please let me know and I will
red ft ace di.ngJX,%wmm_ﬂlemww It T e N

%’ j It is possible that a court might conclude that the encryption prohibition created in this
‘ draft is preempted by federal law. Generally, federal law preempts state law if

Congress has expressed an intent to occupy a given field. The encryption issue
concerns the fields of radio and television broadcasting and of copyright. Both of these
complicated areas are heavily regulated under federal law. Furthermore, the FCC has
been involved in the proposed license for an encryption technology for digital television
known as DFAST (Dynamic Feedback Arrangement Scrambling Technique). This
technology would enable the program provider to mark a given program with
instructions about whether the program may be recorded. The recording device will
not be able to record a program for which a “no copy” instruction is given. Because the
FCC appears to support the right of a content provider to scramble or encrypt its
programming, and because the broadcasting and copyright fields are heavily regulated
under federal law, it is possible that a challenge to the prohibition created in this draft
on preemption grounds might be successful. If you would like me to research this area
in greater depth, please let me know.

‘ Robin N. Kite

| Legislative Attorney

| Phone: (608) 266-7291

| ’ E-—mail: robin.kite@legis.state.wi.us
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December 9, 2002

This is a redraft of 2001 Assembly Bill 910. Please note that the language in this draft
has been revised. The revisions are for purposes of clarity only. They do not make any
substantive changes to the draft.

It is possible that a court might conclude that the encryption prohibition created in this
draft is preempted by federal law. Generally, federal law preempts state law if
Congress has expressed an intent to occupy a given field. The encryption issue
concerns the fields of radio and television broadcasting and of copyright. Both of these
complicated areas are heavily regulated under federal law. Furthermore, the FCC has
been involved in the proposed license for an encryption technology for digital television .
known as DFAST (Dynamic Feedback Arrangement Scrambling Technique). This
technology would enable the program provider to mark a given program with
instructions about whether the program may be recorded. The recording device will
not be able to record a program for which a “no copy” instruction is given. Because the
FCC appears to support the right of a content provider to scramble or encrypt its
programming, and because the broadcasting and copyright fields are heavily regulated
under federal law, it is possible that a challenge to the prohibition created in this draft
on preemption grounds might be successful. If you would like me to research this area
in greater depth, please let me know.

Robin N. Kite

Legislative Attorney

Phone: (608) 2667291

E-mail: robin.kite@legis.state.wi.us
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Frem: Schneider, Marlin

Sent: Wednesday, December 11, 2002 8:53 AM

To: LRB.Legal

Subject: Draft review: LRB-0959/1 Topic: Cable television copy protection mechanisms

It has been requested by <Schneider, Marlin> that the following draft be jacketed for the ASSEMBLY:

Draft review: LRB-0959/1 Topic: Cable television copy protection mechanisms
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Cc: Rep.Schneider
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Mike Barman - Senior Program Asst. (PH. 608-266-3561)
(E-Mail: mike.barman@legis.state.wi.us) (FAX: 608-264-6948)

State of Wisconsin

Legislative Reference Bureau - Legal Section - Front Office
100 N. Hamilton Street - 5th Floor

Madison, WI 53703
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