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Amendments to AB6] 6 as of December 8 2003

‘The followmg amendments to AB616 are neededrz .
| Ifthe Chapter 5 1/55 amendment is not passed the cost estlmate of the b111 wﬂl mcrease

Chapter 51 and 55 Cases AR o
. . The draftincludes language that ehmmates the reqmrement for an. mdxgency determmatrcn in
- Chapter 51 anid 55 commrtment cases, If all mdlgency determinations are eliminated in these
. cases effective J2 Jantiary 1; 2004 the State Public Defender would not have mformatron to .
- determine whether the representation falls under the néw eligibility guidélines; or the old lower

guidelings. It is  importantto have ; accurate information to charge counties their. share of the

- costs before the State funds the. lngher gurdelmes on Jung 26, 2005. Without this. amendment the
S State would be responsrble for all costs related to Chapter 51 and 55 effectrve January 1 2004

To correct th1s, anamendment could be made .as follows -

B

' Sectlon 48 Effectrve dates

2) The treatment of sectrons, 977 0’7 (1) (a) and 977 07 (1) (c) of the statutes take effect on June

© 26, 2005

o .Note 977 07 (l) (1) relates to tnal level cases and 977 07 (1) (c) relates to appellate cases

"Word Correctlons .

Sections 29°and 39 currently refer to chrldren who are entltled to be represented by counsel

~ without a determination of indigency. - The word “children” should be stricken and replaced by

“persons” because there will -also be adults whe will qualify for counsel: w1thout a determination -

“of 1nd1gency Other language in the b111 has aheady been amended to reﬂect thls change -

, Sectlon 39 References to statutes ' S RIS : -
. This sectron prov1des that cases opened under certam statutes (]uvemle and commltment) recerve
' representatron without an mdrgency determmatxon The bill cutreritly includes the appropriate

statutes for trial level cases, but not for Appellate To remedy this, insert “51 60 (1), 5506

<(11)(a),880 33 (2) (a) 2.7 Aﬁer s48. 23i in line ]lO of1 page 15 of AB616'.

Section 16 and 17 Language contmulty

‘These sections refer to appointment of counsel in chapter 51 cases at county expense The .

language on lines 21, 22 and 23 on page 7 should be the same as the language on lines 10 and 11:
and counsel shall be trmely appomted at public expense as provrded in 51 .60”.

, Sectlon 41

This section provides that financial ehg1b1hty for the Wlsconsm Works program is the basis for
SPD ehgrbllrty After the word “homestead,” in line 23, this sentence should be added: « If the
person’s assets are not. sufﬁclent to, cover the ;mtrclpated cost of effectrve representatron Wwhen

1
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Dsida, Michael

_“

From: Komassa, Jennifer

Sent: Friday, January 09, 2004 3:49 PM
To: Dsida, Michael

Subject: AB 616

Thanks for making the change to July 1, 2005. In regards to the creation of positions, we want to go ahead and leave
those in the bill.

Thank you for working so’hard on this for us. We really appreciate it!

Jennifer

Jennifer Komassa

Research Assistant

Office of Representative McCormick
608-266-7500

Fax: 608-282-3656




Dsida, Michael

Lo
From: Dsida, Michael
Sent: Friday, January 09, 2004 3:39 PM
To: Ginger, Krista
Subject: another question

Should there be a reference to detentions under ch. 48 or 938 (and 8807 -- I'm not sure if people are detained in those
proceedings) at p. 12, line 2? Without that reference, s. 967.06 (2) (a) would apply to them, which doesn't make sense.

Mike Dsida

Legislative Reference Bureau
608/266-9867

michael.dsida @state.legis.wi.us

Dsida, Michael
e ——————— R
From: Dsida, Michael
Sent: Friday, January 09, 2004 3:20 PM
To: Ginger, Krista
Subject: changing "child" to "person”

I think this needs to be done at p. 10, line 12 also, but | thought | should let you know just in case I'm missing something

Mike Dsida

Legislative Reference Bureau
608/266-9867

michael.dsida @state.legis.wi.us
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October 27, 2003 ~ Introduced by Representatives Mc ICK, BIES, CoGGs, COLON,

CULLEN, GR S, HAHN, HEBL, HINES, JOHNSRUD, WCZYK, KREIBICH,
MILLER, , PETROWSKI, POCAN, RICHARDS, SHERMAN, SHILD STASKUNAS,
R, TURNER, VAN Roy and WEBER, cosponsored by Senators

EYER, MOORE, RISSER, ROESSLER and WIRCH. Referred to Commit
Corrections and the Courts.

[um—y

AN ACT to repeal 20.550 (1) (ja), 51.45 (12¥0) 2., 977.07 (2) and 977.08 (2) (d):

2 to renumber and amend 967.087 to consolidate, renumber and amend
3 51.45 (12) (b) (intro.), 1. and"3.; to amend 20.550 (1) (f), 20.550 (1) (fb), 51.15
4 (9), 51.20 (3), 51.20 (18) (o), 51.35 (1) (e) 1.,51.35 (1) (e) 2. c., 51.45 (12) (¢) 2.,
5 51.45 (13) (b) 2., 51.45 (13) (d), 51.45 (13) (j), 51.45 (16) (c), 55.06 (11) (a), 303.065
6 (5) (dm), 809.30 (2) (d), 814.69 (1) (a), 880.33 (2) (a) 2., 973.06 (1) (e), 977.02 (2m),
7 977.02 (3), 977.05 (4) (gm), 977.05 (4) (h), 977.05 (4) (i) 4., 977.06 (1) (), 977.06
8 (lm), 977.06 (2) (a), 977.06 (2) (am), 977.07 (1) (a), 977.07 (1) (), 977.08 (1),
9 977.08 (2) (intro.) and 977.085 (3); and to create 20.550 (1) (]'),20.550 (1) Ga),
10 51.60, 55.06 (11) (bm), 967.06 (2) (b) and 977.07 (2g) of the statutes; relating
11 to: indigency determinations and provision of legal services by the S‘;lte Public

_\\
@ Defender(and making appropriationy <~

Analysis by the Legislative Reference Bureau

Under current law, the State Public Defender (SPD) provides counsel to
represent people in various legal proceedings, including criminal proceedings that




2003 - 2004 Legislature -2- \D gk_kvé(‘é ‘KJ LRB-2730/3
W

RLR&MGD:kjf&kg:rs
ASSEMBLY BILL 616 /é

may result in imprisonment, e ergency detention or involuntary civil commitment

proceedings, proceedings for the protective placement of an adult, paternity
determinations, and juvenil

to children regardless of th
adults whom the SPD deter

Current law provide
representation if the person 64
necessary living expenses,|are 1nsuffiC1ent to cover the cost of /fffective legal
representation. Current lawequates reasonable and necessary liviig expenses with

beneflt amounts under the former Aid to Families with Dependent Children
program. But 2 o Sh
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limited by the SPD indigency cliteria. If a person is thg/subjeft of a legal proceeding
or which)appointed counsel i fop pgegang o cannot afford counsel, and the

nsel, the court must
independently review the person's\circumstances. If the gburt finds that the person
cannot afford counsel and does not tyeet the criteria for SPD appointment, the court
must appoint private counsel and the\Qunty in which fthe court sits must pay the ‘
appointed counsel — perc ent

: o
cyiteria for determining

in Works program (the person’s houisehold income does not exceed ‘/')
the federal poverty line and the person’s household assets, after excluding Y} §
to $10,000 for a vehicle and the value of the pergon’s home, do not exceed $2,500), ~— =
except the asset exclusion for a home fAs limited to $30,000 for SPD \E?
representation) SN
Q he bill further requir at counties reiml;Surse the SPD for providing counsel \{% §
to persons who qualify-as indigept “under the bill, but who would not qualify as \ > &
indigent under ent law. Thé reimbursemeént requirement applies to cases for 0\'{
which the S 1, 2004, and before June 26, 2005.
The bi

equlres the SPD /0 charge counties specified amounts based on the type of
or whig] :

prov1des the StatePeuhlic DefendeiAl
-G} m 44 25 ull—tlme equlvalen poSTtiC

by aifliar 3 C the SPD to provide legal
representatlon to any pot fson, regardless of whether the person is indigenit, who seeks
SPD representation agf i

pceeding for
mental health or gfcoholism treatment a protective placemeny proceeding, or a
proceeding to appéint a guardian because the person is alleged to\be nog competent

to refuse psychdtropic medication. F Finallsy @
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| For further inWﬁe state Iocal fiscal egti , which lef'/
printed ag’an appendi< to this bill,

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: :

——

SECTION 1. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert
the following amounts for the purposes indicated:
2003-04 2004-05
20.550 Public defender board “

(1) LEGAL ASSISTANCE
(ja) Payments from counties; state
public defender representation = PR C 1,513,200 2,547,300

SECTION 2. 20.550 (1) (f) of the statutes is amended to read:

20.550 (1) () Transcripts, discovery, and interpreters. The amounts in the
schedule for the costs of interpreters and discovery materials and for the
compensation of court reporters or clerks of circuit court for preliminary
examination, trial, and appeal transcripts, and the payment of related costs under
5. 967.06 (3)

SECTION 3. 20.550 (1) (fb) of the statutes is amended to read:

20.550 (1) (fb) Payments from clients; administrative costs. The amounts in the
schedule for the costs of determining, collecting and processing the payments

received from persons as payment for legal representation under s. 977.07-(2),

977.075 or 977.076.

)BCT/K)MM (;)\of\t‘ww
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Wisconsin Act .... (this act), section 46 (1), after deducting the amoyi(s appropriated

under par. (ja), to reimburse private attorneys and contract fprthe services of private
investigators in cases for which counties pay a fee under’2003 Wisconsin Act .... (this

act), section 46 (1).

SECTION 5. 20.550 (1) (ja) of the statufes is created to read:

20.550 (1) (ja) Payments fromebunties; state public defender representation.

As a continuing appropriation, from the moneys received from fees paid by counties

under 2003 Wisconsin AcpZ... (this act), section 46 (1), the amounts in the schedule

for the costs of represéntation provided by the office of the state public defender in

ounties pay a fee under 2003 Wisconsin Act .... (this act), section 46

ECTION 6. 20.550 (1}{3) of the Statutes,/asc/ereawd—bﬂemconsin Act .
this act), is-tepealed. —_ /

SECTION 7. 51.15 (9) of the statutes is amended to read: .

51.15 (9) NOTICE OF RIGHTS. At the time of detention the individual shall be
informed by the director of the facility or such person’s designee, both orally and in
writing; of his or her right to contact an attorney and a member of his or her
immediate family, the right to have an attorney provided at public expense, as

provided under s. 967.06-and ch-977.-if the-individualis achild or-is indigent

and the right to remain silent and that the individual’s state 'S may be used as
a basis for commitment. The individual shall also be provided with a copy of the
statement of emergency detention.

SECTION 8. 51.20 (3) of the statutes is amended to read:
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51.20 (3) LEGAL COUNSEL. At the time of the filing of the petition the court shall
assure that the subject individual is represented :by adversary counsel—If-the
individual clai to-beindi 4 t shall refortl to.t]
mdrw-idual—i&a-elﬂld—me—eeu{:t-shall-pefepthat_emld by referring the individual to the
state public defender, who shall appoint counsel for the ¢hild individual without a
determination of indigency, as provided in s. 48.23-(4) M.‘/

SECTION 9. 51.20 (18) (c) of the statutes is amended to read:

51.20 (18) (c) Expenses of the proceedings from the presentation of the
statement of emergency detention or petition for commitment to the conclusion of the
proceeding shall be allowed by the court and paid by the county from which the
subject individual is detained, committed, or released, in the manner that the
expenses of a criminal prosecution are paid, as provided in s. 59.64 (1). Payment of
attorney fees for-appeinted attorneys in-the-case-of children-and-indigents appointed
under s. 51.60‘éhall be in accordance with ch. 977.

SECTION 10. 51.35 (1) (e) 1. of the statutes is amended to read:

51.35 (1) (e) 1. Whenever any transfer between different treatment facilities
results in a greater restriction of personal freedom for the patient and whenever the
patient is transferred from outpatient to inpatient status, the department or the
county department specified under par. (a) shall inform the patient both orally and
in writing of his or her right to contact an attorney and a member of his or her
immediate family, the right to have counsel provided at public expense, as provided

under s. 967:06-and-ch-977-if the patient is-a child or is-indigent 51.60:/and the right

to petition a court in the county in which the patient is located or the committing

court for a review of the transfer.
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ASSEMBLY BILL 616 SECTION 11
SECTION 11. 51.35 (1) (e) 2. c. of the statutes is amended to read:

51.35 (1) (e) 2. c. The patient’s right to have counsel provided at public expense,

v
as provided under s. 967.06-and-ch-977-if the patient-is-achild-oris-indigent 51.60. _

SECTION 12. 51.45 (12) (b) (intro.), 1. and 3. of the statutes are consolidated,
renumbered 51.45 (12) (b) and amended to read:

51.45 (12) (b) The physician, spouse, guardian, or a relafive of the pérson
sought to be committed, or any other responsible person, may petition a circuit court
commissioner or the circuit court of the county in which the person sought to be
committed resides or is present for commitment under this subsection. The petition
shall:—1-—State state facts to support the need for emergency treatment;-3—Be and
be supported by one or more affidavits which that aver with particularity the factual
basis for the allegations contained in the petition. -

SECTION 13. 51.45 (12) (b) 2. of the statutes is repealed.

SECTION 14. 51.45 (12) (c) 2. of the statutes is amended to read:

51.45 (12) (c) 2. Assure that the person sought to be committed is represented
by counsel aﬂd—hidqe-peme&ela}msmapp%bﬁnd*gem—péep&m-pepsmmuqe
is-a-child;-refer-thatchild by referring the person to the state public defender, who
shall appoint counsel for the child person without a determination of indigency, as
provided in s. 48.23-{4) 51.60. ‘

SECTION 15. 51.45 (13) (b) 2. of the statutes is amended to read:

51.45 (13) (b) 2. Assure that the person is represented by counsel andif the

that-child by referring the person to the state public defender, who shall appoint
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ASSEMBLY BILL 616 SECTION 15

counsel for the ehild person without a determination of indigency, as provided in s.
48-23-{4) 51.60. The person shall be represented by counsel at the preliminary
hearing under par. (d). The person may, with the approval of the court, waive his or
her right to representation by counsel at the full hearing under par. (f).

SECTION 16. 51.45 (13) (d) of the statutes is amended to read:

51.45 (13) (d) Whenever it is desired to involuntarily commit a person, a
preliminary hearing shall be held under this paragraph. The purpose of the
preliminary hearing shall be to determine if there is probable cauie for believing that

cov,+ Shodd assure

the allegations of the petition under par. (a) are true. The[person—shaﬂ—be@presented
t

by counsel at the preliminary healnngmtd- if the-persen_is-a child-a acigen
b\‘ appamf'w\, ‘
A/ounsel-shal-l-ﬂmei'y-be-appemted-e ““t" Ihe
Qlai 51, 6 Counsel shall have access to all reports and records ésychlatnc ?.:ld
. s. i K o

otherwise, which have been made prior to the preliminary hearing. The person shall
be present at the preliminary hearing and shall be afforded a meaningful
opportunity» to be heard. Upon failure to make a finding of probable cause under this
paragraph, the court shall dismiss the petition and discharge the person from the
custody of the county deparrment. | |

SECTION 17. 51.45 (13) (j) of the statutes is amended to read:

51.45 (13) (j) Upon the filing of a petition for recommitment under par. (h), the
court shall fix a date for a recommitment hearing within 10 days; and assure that the
person sought to be recommitted is represented by counsel and—if-the-person-is
indigent—appeint by appointing counsel for him or her,—unless—waived
under s. 51.60. The provisions of par. (e) relating to notice and to access to records,

names of witnesses, and summaries of their testimony shall apply to recommitment
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hearings under this paragraph. At the recommitment hearing, the court shall

proceed as provided under pars. (f) and (g).
SECTION 18. 51.45 (16) (c) of the statutes is amended to read:
51.45 (16) (c) Payment of attorney fees for appointed-attorneys-in-thecaseof

v
children-and-indigents counsel appointed under s. 51.60 shall be in accordance with
ch. 977.

SECTION 19. 51.60 of the stattites is created to read:

51.60 Appointment of counsel. (1) AbuLTs. (a) In any situation under this
chapter in which an adult person has a right to be represented by counsel, the person
shall be referred as soon as practicable to the state public defender, who shall appoint
counsel for the person under s. 977.08 without a determination of indigency.

(b) Except as provided in's. 51.45 (13) (b) 2., par. (a) does not apply if the person
knowingly and voluntarily waives counsel.

(2) CHILDREN. In any situation under this chapter in which a child has a right
to be represented by counsel, counsel for the child shall be appointed as provided in
s. 48.23 (4).

(3) RETAINED COUNSEL. Notwithstanding subs. (1) and (2), a person subject to
proceedings under this chapter is entitled to retain counsel of his or her own choosing
at his or her own expense.

SECTION 20. 55.06 (11) (a) of the statutes is amended to read:

55.06 (11) (a) If from personal observation of a sheriff, pblice officer, fire fighter,
guardian, if any, or authorized representative of a board designated under s. 55.02
or an agency designated by it it appears probable that an individual will suffer
irreparable injury or death or will present a substantial risk of serious physical harm

to others as a result of developmental disabilities, infirmities of aging, chronic
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mental illness, or other like incapacities if not immediately placed, the person
making the observation may take into custody and transport the individual to an
appropriate medical or protective placement facility. The person making placement
shall prepare a statement at the time of detention providing specific factual
information concerning the person’s observations and the basis for emergency
placement. The statement shall be filed with the director of the facility and shall also
be filed with any petition under sub. (2). At the time of placement the individual shall
be informed by the director of the facility or the director’s designee, both orally and
in writing, of his or her right to contact an attorney and a member of his or her
immediate family and the right to have an attorney provided at public eXperise, as
provided under 5—967—06—aﬂd—el+—97—7—+f—themda4daal—}s-a-eh+ld-ep*s+nd*gem par.
(bm). The director or designegvshall’ also provide the individual with a copy of the
stafefriént by ‘tl'.le persoﬁ makibng' eniergenﬁy plaéement. | |

SECTION 21. 55.06 (11) (bm) of the statutes is created to read:

55.06 (11) (bm) 1. Unless an adult individual subject to an emergency
placement under par. (a) knowingly and voluntarily waives counsel, the individual |
shall be referred as soon as practicable to the state public defender, who shall appoint
counsel for the individual under s. 977.08 without a determination of indigency.

2. If a child is subject to an emergency placement under par. (a), counsel for the
child shall be appointed as provided in s. 48.23 (4).

3. Notwithstanding subds. 1. and 2., a person subject to an emergency
placement under par. (a) is entitled to retain counsel of his or her own choosing at
his or her own expense.

SEcTION 22. 303.065 (5) (dm) of the statutes is amended to read:
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303.065 (5) (dm) Payment for legal representation under s. 977.07 {2) (2m),

977.075 or 977.076;
4

SECTION 23. 809.30 (2) (d) of the statutes, as affected by Supreme Court Order
02-01, is amended to read:

809.30 (2) (d) Indigency redetermination. Except as provided in this
paragraph, whenever a person whose trial counsel is appointed by the state public
defender files a notice under par. (b) requesting public defender representation for
purposes of postconviction or postdisposition relief, the prosecutor may, within 5
days after the notice is served and filed, file in the circuit court and serve upon the
state public defender a request that the person'’s indigency be redetermined before
counsel is appointed or transcripts are requested ThlS paragraph does not apply to

person
a ehi-}d—erﬂuveﬂi-}e(who is entitled to be represented by counsel under s. 48.23, 51.60

0.33 2 a2 0r93823 )

SECTION 24 814.69 (1) (a) of the statutes is amended to read

814.69 (1) (@) For a transcript under SCR 71.04, a fee at the rate of $1.50 per
25-line page for the original and 50 cents per 25-line page for the duplicate. Except
as previded in s. 967.06 (3), the fee shall be paid by the county treasurer upon the
certificate of the clerk of court.

SECTION 25. 880.33 (2) (a) 2. of the statutes is amended to read:

880.33 (2) (a) 2. If the person requests but is unable to obtain legal counsel, the
court shall appoint legal counsel. If the petition contains the allegations under s.
880.07 llm),'ihe court shall refer the person to the state public defender, who shall
appoint counsel under s. 977.08 without a determination of indigency. If the person

is represented by counsel appointed under s. 977.08 in a proceeding for a protective
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placement under s. 55.06 epfer—th&&ppemtmem—ef—a—guaicd}an-&ndeps—ssg-cw_@m)

the court shall order the counsel appointed under s. 977.08 to represent the person.

SECTION 26. 967.06 of the statutes is renumbered 967.06 (1) and amended to
read:

967.06 (1) As soon as practicable after a person has been detained or arrested
in connection with any offense which that is punishable by incarceration, or in
connection with any civil commitment proceeding, or in any other situation in which
a person is entitled to counsel regardless of ability to pay under the constitution or v
laws of the United States or this state, the person shall be informed of his or her right

to counsel. Persens

(2) (a) Except as provided in par. (b), a person entitled to counsel under sub.

(1) who indieate indicates at any time that they—wish he or she wants to be
represented by a lawyer, and who €laim-that-they-are claims that he or she is not able
to pay in full for a lawyer’s services, shall immediately be permitted to contact the
authority for indigency determinations specified under s. 977.07 (1). The authority
for indigency determination in each county shall have daily telephone access to the
county jail in order to identify all persons who are being held in the jail. The jail
personnel shall provide by phone information requested by the authority.

(3) In any case in which the state public defender provides representation to
an indigent person, the public defender may request that the applicable court
reporter or clerk of circuit court prepare and transmit any transcript or court record.
The request shall be complied with. The state public defender shall, from the
appropriation under s. 20.550 (1) (f), compensate the court reporter or clerk of circuit
court for the cost of preparing, handling, duplicating, and mailing the documents.

SECTION 27. 967.06 (2) (b) of the statutes is created to read:
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967.06 (2) (b) If the person indicating that he or she wants to be represented

by a lawyer is detained under ch. ‘51{\ @%\55, the person shall be referred for
)

appointment of counsel as provided under s. 51.60/\@\_5_5.06 (11) (bm), whichever is v
’ L b.33(>)() > v
applicable. Yg 23( q) v §80.
’ ) 938 23 (1)
SECTION 28. 973.06 (1) (e) of the statutes is amended to read: ~ 2

973.06 (1) (e) Attorney fees payable to the defense attorney by the county or
the state. If the court determines at the time of sentencing that the defendant’s
financial circumstances are changed, the court may adjust the amount in accordance
with s. 977.07 (1) (a) and {2} (2g).

SECTION 29. 977.02 (2m) of the statutes is amended to read:

977.02 (2m) Promulgate rules regarding eligibility for legal services under this

PQX‘ Sons
chapter, including legal services for dhﬂdfeﬂ-ﬁvho are entitled to be represented by

counsel without a determination of indigency, as provided in s. 48.23 (4), 51 .GOé é%
55.06 (11) (2). 880.33 (2) (a) 2..0r 938.23 (4).

SECTION 30. 977.02 (3) of the statutes is amended to read:

977.02 (3) Promulgate rules regarding the determination of indigency of -

persons entitled to be represented by counsel, other than ehi persons who are
entitled to be represented by counsel under s. 48.23, 51.6022 :;L 55;@ (11) (a). 880.33
(2) (a) 2., or 938.23, including the time period in which the determination must be
made and the criteria to be used to determine indigency and partial indigency.
SEcTION 31. 977.05 (4) (gm) of the statutes is amended to read:
977.05 (4) (gm) In accordance with the standards under pars. (h) and (), accept
referrals from judges and courts for the provision of legal services without a

determination of indigency of ¢hildren persons who are entitled to be represented by

counsel under s. 48.23, 51.6 55.06 (11) (a). 880.33 (2) (a) 2., or 938.23, appoint
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- counsel in accordance with contracts and policies of the board, and inform the

referring judge or court of the name and address of the specific attorney who has been
assigned to the case. ’ |

SECTION 32. 977.05 (4) (h) of the statutes is amended to read:

977.05 (4) (h) Accept requests for legal services from <hildren persons who are
entitled to be represented by counsel under s. 48.23, 51.604;2 55.06 glll (a). 880.33
(2) (a) 2.. or 938.23 and from indigent persons who are entitled to be represented by
counsel under s. 967.06 or who are otherwise so entitled under the constitution or
1aws of the United States or this state and provide such persons with legal services
‘when, in the discretion of the state public defender, such provision of legal services
is appropriate.

SECTION 33. 977.05 (4) (i) 4. of the statutes is amended to read:

977.05 (4) () 4. Cases involving persons subject to emergency detention or

involuntary civil commitment under ch. 51, emergency detention under s. 55.06 (11)
(a). or a guardianship petition containing the allegations under s. 880.07 (1m).

SECTION 34. 977.06 (1) (a) of the statutes, as affected by 2003 Wisconsin Act 33,
is amended to read:

977.06 (1) (a) Verify the information necessary to determine indigency under
s. 977.07 {2} (2g). The information provided by a person seeking assigned counsel
that is subject to verification shall include any social security numbers provided on
an application under sub. (1m), income records, value of assets, eligibility for public
assistance, and claims of expenses.

SECTION 35. 977.06 (1m) of the statutes is amended to read:

977.06 (1m) APPLICATION FOR REPRESENTATION. The state public defender shall

request each person seeking to have counsel assigned for him or her under s. 977.08,
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other than a-€hild person who is entitled to be represented by counsel under s. 48.23,
51.60 . 11) (a). 880.33 (2) (a) 2., or 938.23, to provide the state public
defender with his or her social security number and the social security numbers of
his or her spouse and dependent children, if any.

SECTION 36. 977.06 (2) (a) of the statutes is amended to read:

977.06 (2) (a) A person seeking to have counsel assigned for him or her under
s. 977.08, other than a-child person who is entitled to be represented by counsel under
s. 48.23,51.6 /5;66—3- 11) (a). 880.33 (2) (a) 2.. or 938.23, shall sign a statement
declaring that he or she has not disposed of any assets for the purpose of qualifying
for that assignment of counsel. If the representative or .authority making the
indigency determination finds that any asset was disposed of for less thén its fair
market value for the purpose of obtaining that assignment of counsel, the asset shall
be counted under s. 977.07 {2} (2g) at its fair market value at the time it was'disposed
of, minus the amount of compensation received for the asset.

SECTION 37. 977.06 (2) (am) of the statutes is amended to read:

977.06 (2) (am) A person seeking to have counsel assigned for him or her under
s. 977.08, other than achild person who is entitled to be represented by counsel under
s. 48.23,51.60 55.06 (11) (a). 880.33 (2) (a) 2.. or 938.23, shall sign a statement
declaring that the information that he or she has given to determine eligibility for
assignment of counsel he or she believes to be true and that he or she is informed that
he or she is subject to the penalty under par. (b).

SECTION 38. 977.07 (1) (a) of the statutes is amended to read:

977.07 (1) (a) Determination of indigency for persons entitled to counsel shall

be made as soon as possible and shall be in accordance with the rules promulgated

by the board under s. 977.02 (3) and the system established under s. 977.06. No

X
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[y

determination of indigency is required for a child person who is entitled to be

2 represented by counsel under s. 48.23, 51,60 E;% %5.96 ““ (a). 880.33 (2) (a) 2.. or X

3 938.23.
4 SECTION 39. 977.07 (1) (c) of the statutes is amended to read:
5 977.07 (1) () For all referrals made under ss. 809.30, 974.06 (3) (b). and 974.07

efson
@ (11), except a referral of a eh-i-}d-ﬁho is entitled to be represented by counsel under

7 s. 48.23, 51.60 é;g 5?.06 (11) (a). 880.33 (2) (a) 2., or 938.23, a representative of the

8 state public defender shall determine indigency. For referrals made under ss. 809.30

Pé/f‘ SOn
~and 974.06 (3) (b), except a referral of a child ﬁmmed to be represented by

counsel under s. 48.23 or 938.23, the representative of the state public defender may,

h 11 unless a request for redetermination has been filed under s. 809.30 (2) (d) or the

12 defendant’s re.questlfor fepresénfation statés that his or her ﬁnahcjal circumstances

13 have materially improved, rely upon a determination of indigency made for purposes

14 of triall representation under this section.

15 | SECTION 40. 977.07 (2)‘€f the statutes is repealed.

16 SECTION 41. 977.07 (2g) of the statutes is created to read:

17 977.07 (2g) { Tﬁg representative of the state public defender or the authority for

18 indigency determinations specified under sub. (1)‘ shall determine that an individual

— CR" l.
g oF 19 is indigena @ndividual satisfies the financial eligibility requirements for a

<
g:’:ﬁm " 0 Wisconsin works group under s. 49.145 (3), except thai}in determining the value of
2 Ped 2
“F ‘ . the individual's assets under s. 49.145 (3) (a){fthe represéltative of the state public
applies’, kee Nsrer

22 defender or the authority shall exclude only up to $30,000 of the equity value of a

23 home that serves as the individual's homestead. ({The state public defender shall
| 0
24 consider any assets or income of the spouse of the person claiming to be indigent as
@ 2. The prosn Y Goet o not su_ffow,vf
4o comn M W«T&G/Q Coa?ts 197 Wm Wh—\
#Wﬁ%%cww whied. WWAMWMM
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committed by the person.
SECTION 42. 977.08 (1) of the statutes is amended to read:

977.08 (1) If the representative or the authority for indigency determinations

- specified under s. 977.07 (1) refers a case to or within the office of the state public

defender or if a case is referred under s. 48.23 (4), 51.604 ;E 55.06 ;11! (bm) 1., 880.33

(2) (a) .2., or 938.23 (4), the state public defender shall assign counsel according to
subs. (3) and (4). If a defendant makes a request for change of attorney assignment,
the change of attorney must be approved by the circuit court.

| SECTION 43.‘ | 977;08 (2) (intro.) of the statutes is amended to read:

977.08 (2) (intro.) All attorneys in a county shall be notified in writing By the
state public defender that a set of lists is being prepared of attorneys willing to
represent ehildren persons referred under s. 48.23 (4). 51.60 5.06 (11) (bm) 1
880.33 (2) (a) 2.. or 938.23 (4) and indigent clients in the following:

SECTION 44. 977.08 (2) (d) of the statutes is repealed.

SECTION 45. 977.085 (3) of the statutes is amended to read:

977.085 (3) The board shall provide quarterly reports to the joint committee
on finance on the status of reimbursement for or recoupment of payments under ss.
48.275, 757.66, 938.275, 977.06, 977.072); 977.075 and 977.076, including the
amount of revenue generated by reimbursement and recoupment. The quarterly
reports shall include any alternative means suggested by the board to improve
reimbursement and recoupment procedures and to incr'ease\the amount of revenue
generated. The department of juﬁ;tice, district attorneys, circuit courts and
applicable county agencies shall cooperate by providing any necessary information

to the state public defender.
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SECTION 46. Nonstatutory provisions.

(@\ The state public defender shall charge counties the following fees/for
providing legal representation to persons who are determined to be indigext under
section 977.072g) of the statutes, as created by this act, for whom zh indigency
finding would not haye been made under section 977.07 (2), 2001 stats., and for
whom the state public defender assigns counsel under section 977.08 of the statutes,
on or after January 1, 2004, and before June 26, 2005:

1. For an appeal, other thar under chapter 980 of the statutes, $1,391.

For a homicide_, $4,466.

For a class A, B, or C felony,

For a misdemeanor, $241.

For a commitment, other th

© ©® N ° ;oA W N

is.commenced shall pay the fee. Fees paid by counties under this subsec jon shall




10
11
12
14
15
16
17
18
19
20
21

22

23
24

&

2003 - 2004 Legislature -18 - LRB-2730/3
RLR&MGD:kjf&kg:rs
ASSEMBLY BILL 616 SECTION 46

/—__—
0 the appropriati counts under section 20, and (ja) of th
ed by this act— /

\(za'Auomq{yEﬁQ _Notwithstar ection 48.275 (2),938.275 (2), 973.06 (1)

T
section 977.07 (2), 2001 stats., and whom the‘ﬁ‘tatwblic defender assigns
counsel under section 977. /c'fj/e statutes, on or after J anuary“l“%2004 and before
June 26, 2005. Tgefé’/ rt may order such persons to pay attorney fees?gT)Temded

under sectr6/673 06 (1) (e) of the statutes to the county that pays a fee under "‘\\\

board are increased by 44. 25 PR positions on to be funded from the

appropriation under section 20.550 (1) @ithe statutes/ as created by this act) for
c

the purpose of providing legal representation to persons for whom the state public

(]

defender assigns counsel.

‘ﬂﬂgommw
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(1) INDIGENCY DETERMINATIONS. The treatment of sections 20.550 (1) (fb),

303.065 (5) (dmy), 973.06 (1) (), 977.06 (1) (a), 977.06 (2) (a), 977.07 (2) and (2g), and

977.085 (3) of the statutes @SECTION \ 46-{1) of this act (with respect to the cﬂi@/d/

or thining-indi first a]pplygto cases opened on the effective date of this

subsection.

(2) REPRESENTATION IN CIVIL COMMITMENT, PROTECTIVE PLACEMENT, AND
GUARDIANSHIP CASES.

(@) Emergency mental health detentions. The treatment of sections 51.15 9),
51.60, 809.30 (2) (d), 977.02 (3), 977.05 (4) (gm), (h), and () 4., 977.06 (1m) and (2)
(@) and (am), 977.07 (1) (a) and (), and 977.08 (1) and (2) (intro.) and (d) of the
statutes (with respect to the appomtment of counsel for persons subject to an
emergency detention under section 51.15 of the statutes) f1rst applies to emergency
detentions occurring on the effective date of this paragraph. |

(b) Involuntary commitments for mental health treatment. The treatment of
sections 51.20 (3) and (18) (c), 51.60, 809.30 (2) (d), 977.02 (3), 977.05 (4) (gm), (h),
and (i) 4., 977.06 (1m) and (2) (a) and (am), 977.07 (1) (a) and (c), and 977.08 (1) and
(2) (intro.) and (d) of the statutes (with respect to the appointment of counsel for
persons subject to an involuntary commitment proceeding under section 51.20 of the
statutes) first applies to proceedings commenced on the effective date of this
paragraph.

(c) Transfers of patients. The treatment of sections 51.35 (1) (e 1. and 2. c.,
51.60, 809.30 (2) (d), 977.02 (3), 977.05 (4) (gm), (h), and (i) 4., 977.06 (1m) and (2)
(@) and (am), 977.07 (1) (a) and (c), and 977.08 (1) and (2) (intro.) and (d) of the

statutes (with respect to the appointment of counsel for persons subject to a transfer
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under section 51.35 of the statutes) first applies to transfers occurring on the
effective date of this paragraph.

(d) Involuntary commitments for treatment of alcoholism. The treatment of
sections 51.45 (12) (b) (intro), 1., 2., and 3., and (9 2., (13) (b) 2., (@), and (), and (16)
(c), 51.60, 809.30 (2) (d), 977.02 (3), 977.05 (4) (gm), (h), and (i) 4., 977.06 (1m) and
(2) (a) and (am), 977.07 (1) (a) and (c), and 977.08 (1) and (2) (intro.) and (d) of the
statutes (with respect to the appointment of counsel for persons subject to a
commitment or recommitment proceeding under section 51.45 of the statutes) first
applies to proceedings for commitment or recommitment commenced on thé effective
date of this paragraph. |

(e) Protective placements proceedings. The treatment of sections 51.60, 55.06
(11) (a) and (bm), 809.30 (2) (d), 977.02 (3), 977.05 (4) (gm), (h), and (i) 4., 977.06 (1m)
and (2) (a) and (am), 977.07 (1) (a) and (c), and 977.08 (1) and (2) (intro.) and (d) of
the statutes (with respect to the appointment of counsel for persons subject to an
emergency detention under section 55.06 (11) of the statutes) first applies to
emergency detentions occurring on the effective date of this paragraph.

() Guardianship proceedings. The treatment of sections 51.60, 809.30 (2) (d),
880.33 (2) (a) 2., 977.02 (3), 977.05 (4) (gm), (h), and (i) 4., 977.06 (Im) and (2) (a) and
(am), 977.07 (1) (a) and (c), and 977.08 (1) and (2) (intro.) and (d) of the statutes (with
respect to the appointment of counsel for persons subject to a guardianship
proceeding under chapter 880 éf the statutes) first applies to guardianship

proceedings commenced on the effective date of this paragraph.

2 _-deletes”

SEcTION 48. Effective date§.  This act takes effect on L2
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1 (1) The treatment of section 20.550 (1) (ja) (by SECTION 6) of the statutes takes

effect on July 1, 2005.

(END)
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Dsida, Michael

From: GingerK@mail.opd.state.wi.us
Sent: Tuesday, January 13, 2004 10:57 AM
To: Michael.Dsida@]legis.state.wi.us

suggested amendment to eligibility bill

LRBs0293/1
SECTION 36. 977.07 (2) of the statutes is repealed.

SECTION 37. 977.07 (2g) of the statutes is created to read:

977.07 (2g) (a) The representative of the state public defender Mike should we also take
out the (1)??7?

shall (1) determine that an individual is indigent if any of the following applies:

1. The individual satisfies the financial eligibility requirements for a Wisconsin

works group under s. 49.145 (3), except that,

Ea), the representative of the state public

defender shall exclude only up to $30,000 of the equity value of a
home that serves as the individual’s homestead.

are sufficient to cover the anticipated costs of

effective representation for the type of case in which the person seeks representation.
(b) The state public defender shall consider any assets or income of the spouse

of the person claiming to be indigent as assets of the person, unless the spouse was
the victim of a crime allegedly committed by the person.

Krista Ginger
islative Ligison
Office of the Wisconsin State Public Defender
315 North Henry Street
Madison, WI 53703
phone (608) 264-8572
fax (608) 267-0584

01/13/2004




Page 1 of 2

Dsida, Michael

From: Dsida, Michael

Sent:  Tuesday, January 13, 2004 2:00 PM
To: ‘TobinM @ mail.opd.state.wi.us'
Subject: RE:

If there's an issue regarding the board's continued authority, I'm not sure a drafter's note would resolve it. What
about having the first par. say:

(a) Consider the anticipated costs of effective representation...?

----- Original Message----- ‘

From: TobinM@mail.opd.state.wi.us [mailto: TobinM@mail.opd.state.wi.us]
Sent: Tuesday, January 13, 2004 1:46 PM

To: Michael.Dsida@legis.state.wi.us

Subject: RE:

| think that the references to W2 standards and spousal income/assets are clear. | assume that the
general language about the Board's duties is sufficient to validate our continued use of anticipated cost of

counsel, although the statutory language will be repealed. Would it help to have a drafting note to that
effect, citing the admin code?

01/13/2004

|- Original Message----- o

From: Dsida, Michael [mailto:Michael.Dsida@Iegis.state.wi.us]
Sent: Tuesday, January 13, 2004 1:26 PM

To: Tobin, Michael

Subject: RE:

So here's what | have now:

The rules shall specify that, in determining indigency, the representative of the state public
defender shall do all of the following:

(a) Subject to par. (c), consider assets in the manner described in s. 49.145 (3) (a) and treat
assets as available to the person if they exceed the resource limitation in that paragraph, except
that the representative of the state public defender shall exclude only the first $30,000 of the equity
value of the home that serves as the individual's homestead.

(b) Subject to par. (c), treat income as available to the person only if it exceeds the income
limitations in s. 49.145 (3) (b).

(c) Treat assets or income of the person's spouse as the person's assets or income, unless the
spouse was the victim of a crime that the person allegedly committed.

From: TobinM@mail.opd.state.wi.us [mailto: TobinM@mail.opd.state.wi.us]
Sent: Tuesday, January 13, 2004 12:25 PM

To: Michael.Dsida@legis.state.wi.us

Subject: RE:

I like the idea of moving the language to 977.02. Would the following language work to
merge the W2 factors with the other factors in the admin code (primarily cost of counsel& #
of months, both driven by case type)?

The rules shall specify that in determining the applicant's ability to retain counsel, the
representative of the state public defender shall a) consider assets consistent with the
resource limitations standards set forth in sec. 49.145(3)(a), except that the state public
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Page 2 of 2

defender shall exclude only up to $30,000 of the equity value . . .; and b) consider that

income is available to the applicant to the extent that it exceeds the income limitations set
forth in sec. 49.145(3)(b).
Mike

-----Original Message-----

From: Dsida, Michael [mailto:Michael.Dsida@Ilegis.state.wi.us]
Sent: Tuesday, January 13, 2004 12:04 PM

To: Tobin, Michael

Subject: RE:

After playing around with this language, | think it probably makes the most sense to

include it in s. 977.02 (3) itself, by adding "The rules shall specify that a person is
indigent if..."

The main reason for doing that is that even if | keep the criteria in s. 977.07 (29), 1
will need to say what the rules must require. It probably makes more sense to just
do that in s. 977.02 (3). (Plus, 977.07 is otherwise only concerned with procedure.)

What do you think?

Mike Dsida

Legislative Reference Bureau
608/266-9867

michael.dsida @state.legis.wi.us
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AN ACT to repeal 51.45 (12) (b) 2., 977.07 (2¥4nd 977.08 (2) (d); o renumber and

amend 967.06; to consoiida&te, re umber and amend 51.45 (12) (b) (intro.),
1. and 3.; fo amend 20.550 (1) (f), 20.550 (1) (fb), 51.15 (9), 51.20 (3), 51.20 (18)
(), 51.35(1) (e) 1., 51.35 (1) (e) 2. c., 51.45 (12) (¢) 2., 51.45 (13) (b) 2., 51.45 (13)
(d), 51.45 (13) (), 51.45 (16) (c), 55.06 (11) (a), 303.065 (5) (dm), 809.30 (2) (d),
814.69 (1) (a), 880.33 (2) (a) 2., 973.06 (1) (e), 977.02 (2m), 977.02 (3), 977.05 (4)
(gm), 977.05 (4) (h), 977.05 (4) (i) 4., 977.06 (1) (a), 977.06 (1m), 977.06 (2) (a),
977.06 (2) (am), 977.07 (1) (a), 977.07 (1) (c), 977.08 (1), 977.08 (2) (intro.) and
977.085 (3); and to create 51.60, 55.06 (11) (bm), 967.06 (2) (b) and 977.07 (2g)
of the statutes; relating to: indigency determinations and provision of legal

services by the State Public Defender.

Analysis by the Legislative Reference Bureau

Under current law, the State Public Defender (SPD) provides counsel to
represent people in various legal proceedings, including criminal proceedings that
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may result in imprisonment, emergency detentior/ or involuntary civil commitment
proceedings, proceedings for the protective placement of an adult, paternity
determinations, and juvenile delinquency proce¢dings. The SPD provides counsel
to children regardless of the child’s income or gssets, but only provides counsel to
adults whom the SPD determines are indigen

Current law provides that a person is indigent for purposes of SPD
representation if the person’s income and assets, after deduction for reasonable and
necessary living expenses, are insufficient to cover the cost of effective legal
representation. Current law equates reasonable and necessary living expenses with
benefit amounts under the former Aid to Families with Dependent Children
program. But in determining whether a person can afford counsel, courts are not
limited by the SPD indigency criteria. If a person is the subject of a legal proceeding
for which he or she has the right to appointed counsel if he or she cannot afford
counsel, and the person offers proof that he or she cannot afford counsel, the court
must independently review the person’s circumstances. If the court finds that the
person cannot afford counsel and does not meet the criteria for SPD appointment, the

court must appoint private counsel and the county in which the court sits must pay
the appointed counsel.

This substitute amendmen en’f"c'fﬁ}nges the criteria f;
purposes of SPD representation. Under the sub
indigent for purposes of SPD representation if he
criteria for the Wisconsin Works program (th

etérmining indigency for
ftute amendment, a person is
she meets the financial eligibility
erson’s household income does not

excluding up to $10,000 for a vehicle and the falue of the person’s home, do not exceed

$2,500), except that the asset exclusion for a home is limited to $30,000 for SPD

representation. The bill also specifies that a person is indigent if his or her assets
ill not cover the cost of effective representation in his or her case.fyIn addition, the

substitute amendment requires the SPD to provide legal representation to any

person, regardless of whether the person is indigent, who seeks SPD representation

and is the subject of an involuntary commitment proceeding for mental health or

alcoholism treatment, a protective placement proceeding, or a proceeding to appoint

a guardian because the person is alleged to be not competent to refuse psychotropic

medication. Finally, the substitute amendment provides the Public Defender Board

with 44.25 new full-time equivalent general purpose revenue positions @%\

May 1, 2005 (the day on which the substitute amendment’s other changes become

effectlve)

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.550 (1) (f) of the statutes is amended to read:
20.550 (1) (f) Transcripts, discovery, and interpreters. The amounts in the

schedule for the costs of interpreters and discovery materials and for the
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SECTION 1

compensation of court reporters or clerks of circuit court for preliminary
examination, trial, and appeal transcripts, and the payment of related costs under
s. 967.06 (3).

SECTION 2. 20.550 (1) (fb) of the statutes is amended to read:

20.550 (1) (fb) Payments from clients; administrative costs. The amounts in the
schedule for the costs of determining, collecting and processing the payments

received from persons as payment for legal representation under s. 977.07(2),
977.075 or 977.076.

SECTION 3. 51.15 (9) of the statutes is amended to read:

51.15 (9) NOTICE OF RIGHTS. At the time of detention the individual shall be
informed by the director of the facility or such person’s designee, both orally and in
writing, of his or her right to contact an attorney and a member of his or her

immediate family, the right to have an attorney provided at public expense, as

provided under s.

51.60,

and the right to remain silent and that the individual’s statements may be used as
a basis for commitment. The individual shall also be provided with a copy of the
statement of emergency detention.

SECTION 4. 51.20 (3) of the statutes is amended to read:

51.20 (8) LEGAL COUNSEL. At the time of the filing of the petition the court shall
assure that the subject individual is represented by adversary counsel—If the
individual is-a-child; the eourt-shall refer that-child by referring the individual to the

state public defender, who shall appoint counsel for the ehild individual without a

determination of indigency, as provided in s. 48.23-(4) 51.60.
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SECTION 5

SECTION 5. 51.20 (18) (c) of the statutes is amended to read:

51.20 (18) (c) Expenses of the proceediﬁgs from the presentation of the
statement of emergency detention or petition for commitment to the conclusion of the
proceeding shall be alldwed by the court and paid by the county from which the
subject individual is detained, committed, or released, in the manner that the

expenses of a criminal prosecution are paid, as provided in s. 59.64 (1). Payment of

attorney fees for-appeinted attorneys in-the ease-of children-and indigents appointed
under s. 51.60 shall be in accordance with ch. 977.

SECTION 6. 51.35 (1) (e) 1. of the statutes is amended to read:

51.35 (1) (e) 1. Whenever any transfer between different treatment facilities
results in a greater restriction of personal freedom for the patient and whenever the
patient is transferred from outpatient to inpatient status, the department or the
county department specified under par. (a) shall inform the patient both orally and
in writing of his or her right to contact an attorney and a member of his or her
immediate family, the right to have counsel provided at public expense, as provided
under s.-967.06-and-ch-977;-if the patient-is-a-child or is-indigent 51.60, and the right
to petition a court in the county in which the patient is located or the committing
court for a review of the transfer.

SECTION 7. 51.35 (1) (e) 2. c. of the statutes is amended to read:

51.35 (1) (e) 2. c. The patient’s right to have counsel provided at public expense,
as provided under s. 967-06-and-ch--977,if the patient-is-a-child oris-indigent 51.60.

SECTION 8. 51.45 (12) (b) (intro.), 1. and 3. of the statutes are consolidated,
renumbered 51.45 (12) (b) and amended to read:

51.45 (12) (b) The physician, spouse, guardian, or a relative of the person

sought to be committed, or any other responsible person, may petition a circuit court
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SECTION 8

commissioner or the circuit court of the county in which the person sought to be
committed resides or is present for commitment under this subsection. The petition

shall-—1—State state facts to support the need for emergency treatment;3.—Be and

be supported by one or more affidavits which that aver with particularity the factual
basis for the allegations contained in the petition.

SECTION 9. 51.45 (12) (b) 2. of the statutes is repealed.

SECTION 10. 51.45 (12) (c) 2. of the statutes is amended to read:

51.45 (12) (c) 2. Assure that the person sought to be committed is represented

by counsel and;if the-person-claims-or appears-to- be-indigent; refor the persen-to-the
is-a-child; refer that-child by referring the person to the state public defender, who
shall appoint counsel for the ehild person without a determination of indigency, as
provided in s. 48.23-(4) 51.60.

SECTION 11. 51.45 (13) (b) 2. of the statutes is amended to read:

51.45 (13) (b) 2. Assure that the person is represented by counsel and,if the

that-child by referring the person to the state public defender, who shall appoint

counsel for the ehild person without a determination of indigency, as provided in s.
48-23(4) 51.60. The person shall be represented by counsel at the preliminary
hearing under pai'. (d). The person may, with the approval of the court, waive his or
her right to representation by counsel at the full hearing under par. ®.

SECTION 12. 51.45 (13) (d) of the statutes is amended to read:

51.45 (13) (d) Whenever it is desired to involuntarily commit a person, a

preliminary hearing shall be held under this paragraph. The purpose of the
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SECTION 12

preliminary hearing shall be to determine if there is probable cause for believing that
the allegations of the petition under par. (a) are true. The court shall assure that the
person shall-be is represented by counsel at the preliminary hearing and,—}flthe
person-is-a-child-eris-indigent; by appointing counsel shall timely be-appointed-at
public-expense;as-provided-in-5-967.06-and-eh-977 for him or her under s. 51.60.
Counsel shall have access to all reports and records, psychiatric and otherwise,
which have been made prior to the preliminary hearing. The person shall be present
at the preliminary hearing and shall be afforded a meaningful opportunity to be
heard. Upon failure to make a finding of probable cause under this paragraph, the
court shall dismisS the petition and discharge the person from the custody of the
county department.

SECTION 13. 51.45 (13) (j) of the statutes is amended to read:

51.45 (13) () Upon the filing of a petition for recommitment under par. (h), the
court shall fix a date for a recommitment hearing within 10 days; and assure that the
person sought to be recommited is represenfed by counsel and,—if the-person-is
indigent;-appeint by appointing counsel for him or her;unless-waived under s. 51.60.
The provisions of par. (e) relating to notice and to access to records, names of
witnesses, and summaries of their testimony shall apply to recommitment hearings
under this paragraph. At the recommitment hearing, the court shall proceed as
provided under pars. (f) and (g).

SECTION 14. 51.45 (16) (c) of the statutes is amended to read: -

51.45 (16) (c) Payment of attorney fees for appointed-attorneys-in the caseof

children-and-indigents counsel abnointed under s. 51.60 shall be in accordance with
ch. 977.

SECTION 15. 51.60 of the statutes is created to read:
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SECTION 15

51.60 Appointment of counsel. (1) ApuULTS. (a) In any situation under this
chapter in which an adult person has a right to be represented by counsel, the person
shall be referred as soon as practicable to the state public defender, who shall appoint
counsel for the person under s. 977.08 without a determination of indigency.

(b) Except as provided in s. 51.45 (13) (b) 2., par. (a) does not apply if the person
knowingly and voluntarily waives counsel.

(2) CHILDREN. In any situation under this chapter in which a child has a right
to be represented by counsel, coﬁnsel for the child shall be appointed as provided in
s. 48.23 (4).

(3) RETAINED COUNSEL. Notwithstanding subs. (1) and (2), a person subject to
proceedings under this chapter is entitled to retain counsel of his or her own choosing
at his or her own expense.

SECTION 16. 55.06 (11) (a) of the statutes is amended to read:

55.06 (11) (a) If from personal observation of a sheriff, police officer, fire fighter,
guardian, if any, or authorized representative of a board designated under s. 55.02
or an agency designated by it it appears probable that an individual will suffer
irreparable injury or death or will present a substantial risk of serious physical harm
to others as a result of developmental disabilities, infirmities of aging, chronic
mental illness, or other like incapacities if not immediately placed, the person
making the observation may take into custody and transport the individual to an
appropriate medical or protective placement facility. The person making placement
shall prepare .a statement at the time of detentioh providing specific factual
information concerning the person’s observations and the basis for emergency
placement. The statement shall be filed with the director of the facility and shall also

be filed with any petition under sub. (2). At the time of placement the individual shall
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SECTION 16

be informed by the director of the facility or the director’s designee, both orally and
in writing, of his or her right to contact an attorney and a member of his or her
immediate family and the right to have an attorney provided at public expense, as
provided under s-967.06-and-ch—977if the-individual is-a child or is indigent par.
(bm). The director or designee shall also provide the ihdividuél with a copy of the
statement by the person making emergency placement.

SECTION 17. 55.06 (11) (bm) of the statutes is created to read:

55.06 (11) (bm) 1. Unless an adult individual subject to an emergency
placement under par. (a) knowingly and voluntarily waives counsel, the individual
shall be referred as soon as practicable to the state public defender, who shall appoint
counsel for the individual uﬁder s. 977.08 without a determination of indigency.

2. If a child is subject to an emergency placement under par. (a), counsel for the
child shall be appointed as provided in s. 48.23 (4).

3. Notwithstanding subds. 1. and 2., a person subject to an emergency
placement under par. (a) is entitled to retain counsel of his or her own choosing at
his or her own expense.

SECTION 18. 303.065 (5) (dm) of the statutes is amended to read:

303.065 (5) (dm) Payment for legal representation under s. 977.07 (2) (2m),
977.075 or 977.076;

SECTION 19. 809.30 (2) (d) of the statutes, as affected by Supreme Court Order
02-01, is amended to read:

809.30 (2) (d) Indigency redetermination. Except as provided in this
paragraph, whenever a pe‘rson VV.hOSQ trial counsel is appointed by the state public
defender files a notice under par. (b) requesting public defender representation for

purposes of postconviction or postdisposition relief, the prosecutor may, within 5
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SECTION 19
days after the notice is served and filed, file in the circuit court and serve upon the
state public defender a request that the person’s indigency be redetermined before
counsel is appointed or transcripts are requested. This paragraph does not apply to

a ehild-erjuvenile person who is entitled to be represented by counsel under s. 48.23,
51.60 (1), 55.06 (11) (a), 880.33 (2) (a) 2., or 938.23.

SECTION 20. 814.69 (1) (a) of the statutes is amended to read:

814.69 (1) (a) For a transcript under SCR 71.04, a fee at the rate of $1.50 per
25-line page for the original and 50 cents per 25-line page for the duplicate. Except
as provided in s. 967.06 (3), the fee shall be paid by the county treasurer upon the
certificate of the clerk of court.

SECTION 21. 880.33 (2) (a) 2. of the statutes is amended to read:

880.33 (2) (a) 2. If the person requests but is unable to obtain legal counsel, the
court shall appoint legal counsel. If the petition contains the allegations under s.
880.07 (1m), the court shall refer the person to the state public defender, who shall
appoint counsel under s. 977.08 without a determination of indigency. If the person
is represented by counsel appointed under s. 977.08 in a proceeding for a protective

placement under s. 55.06 or-for-the-ap

the court shall order the counsel appointed under s. 977.08 to represent the person.
SECTION 22. 967.06 of the statutes is renumbered 967.06 (1) and amended to
read:
967.06 (1) As soon as practicable after a person has been detained or arrested
in connection with any offense whieh that is punishable by incarceration, or in
connection with any civil commitment proceeding, or in any other situation in which

a person is entitled to counsel regardless of ability to pay under the constitution or
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SECTION 22

laws of the United States or this state, the person shall be informed of his or her right
to counsel. Persons

(2) (a) Except as provided in par. (b), a person entitled to counsel under sub.

(1) who indicate indicates at any time that they—wish he or she wants to be

represented by a lawyer, and who elaim that they are claims that he or she is not able
to pay in full for a lawyer’s services, shall immediately be permitted to contact the
authority for indigency determinations specified under s. 977.07 (1). The authority
for indigency determination in each county shall have daily telephone access to the
county jail in order to identify all persons who are being held in the jail. The jail
personnel shall provide by phone information requested by the authority.

(3) In any case in which the state public defender provides representation to
an indigent person, the public defender may request that the applicable court
reporter or clerk of circuit court prepare and transmit any transcript or court record.
The request shall be complied with. The state pﬁblic defender shall, from the
appropriation under s. 20.550 (1) (f), compensate the court reporter or clerk of circuit
court for the cost of preparing, handling, duplicating, and mailing the documents.

SECTION 23. 967.06 (2) (b) of the statutes is created to read:

967.06 (2) (b) If the person indicating that he or she wants to be represented
by a lawyer is detained under ch. 48, 51, 55, 880, or 938, the person shall be referred
for appointment of counsel as provided under s. 48.23 (4), 51.60, 55.06 (11) (bm),
880.33 (2) (a) 2., or 938.23 (4), whichever is applicable.

SECTION 24. 973.06 (1) (e) of the statutes is amended to read:

973.06 (1) (e) Attorney fees payable to the defense attorney by the county or

the state. If the court determines at the time of sentencing that the defendant’s
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financial circumstances are changed, the court may adjust the amount in accordance
9 withs. 977.07 (1) (a) and @2;@-7,—- roles promlbgdill wndo s, 477.0a(3) ¥
3 - SECTION 25. 977.02 (2m) of the statutes is amended to read:
4 977.02 (2m) Promulgate rules regarding eligibility for legal services under this
5 chapter, including legal services for children persons who are entitled to be
6 | represented by counsel without a determination of indigency, as provided in s. 48.23
7 (4), 51.60, 55.06 (11) (a), 880.33 (2) (a) 2., or 938.23 (4). renumbaradl
=, g 17.0 a(D}and
SECTION 26. 977.02 (3) of the statutes is mad:
9 977.02 (3% J‘.r].io’;)omulgate rules regarding the determination of indigency of
10 persons entitled to be represented by counsel, other than ehildren persons who are
11 entitled to be represented by counsel under s. 48.23, 51.60, 55.06 (11) (a), 880.33 (2)
12 (a) 2., or 938.23, including the time period in which the determination must be made
13 and the c;dteria to be used to determine indigency and partial indigency. i (NS "/ 13
14 SECTION 27. 977.05 (4) (gm) of the statutes is amended to read:
15 977.05 (4) (gm) In accordance with the standards under pérs. (h) and (i), accept
16 referrals from judges and courts for the provision of legal services without a
17 determination of indigency of children persons who are entitled to be represented by
18 counsel under s. 48.23, 51.60, 55.06 (11) (a), 880.33 (2) (a) 2., or 938.23, appoint
19 counsel in accordance with contracts and policies of the board; and inform the
20 referring judge or court of the name and address of the specific attorney who has been
21 assigned to the case.
22 SECTION 28. 977.05 (4) (h) of the statutes is amended to read:
23 977.05 (4) (h) Accept requests for legal services from <children persons who are
24 entitled to be represented by counsel under s. 48.23, 51.60, 55.06 (11) (a), 880.33 (2)
25 (a) 2., or 938.23 and from indigent persons who are entitled to be represented by
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1 counsel under s. 967.06 or who are otherwise so entitled under the constitution or
2 laws of the United States or this state and provide such persons with legal services
3 when, in the discretion of the state public defender, such provision of legal services
4 is appropriate.
5 SECTION 29. 977.05 (4) (i) 4. of the statutes is amended to read:
6 977.05 (4) () 4. Cases involving persons subject to emergency detention or
7. involuntary civil commitment under ch. 51, emergency detention under s. 55.06 (11)
8 a), or a guardianship petition containing the allegations under s. 880.07 (1m).
9 SECTION 30. 977.06 (1) (a) of the statutes, as affected by 2003 Wisconsin Act 33,
10 1s amended to read:
11 977.06 (1) (a) Verify the information necessary to determine indigency under
12 —s-977-0742) . The information provided by a person seeking assigned counsel
rules promedgolid wnder s, 477.03(3) v~
13 that is subject to verification shall include any social security numbers provided on
14 an application under sub. (1m), income records, value of assets, eligibility for public
15 assistance, and claims of expenses.
16 SECTION 31. 977.06 (1m) of the statutes is amended to read:
17 977.06 (Im) APPLICATION FOR REPRESENTATION. The state public defender shall

request each person seeking to have counsel assigned for him or her under s. 977.08, \

other than a ehild person who is entitled to be represented by counsel under s. 48.23,

51.60, 55.06 (11) (a), 880.33 (2) (a) 2., or 938.23, to provide the state public defender

with his or her social security number and the social security numbers of his or her
spouse and dependent children, if any.

23 SECTION 32. 977.06 (2) (a) of the statutes is amended to read:

24 977.06 (2) (a) A person seeking to have counsel assigned for him or her under

25 s. 977.08, other than a-ehild person who is entitled to be represented by counsel under
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SECTION 32

s. 48.23, 51.60, 55.06 (11) (a), 880.33 (2) (a) 2., or 938.23, shall sign a statement

declaring that he or she has not disposed of any assets for the purpose of qualifyihg
for that assignment of counsel. If the representative or authority making the
indigency determination finds that any asset was disposed of for less than its fair

market value for the purpose of obtaining that assignment of counsel, the asset shall

V’
be counted under s-977-07-(2) @at its fair market value at the time it was disposed
rﬂ:l“ :?ﬂ;—;o N\AA‘«A, ot

—

of, minus the amount of compensation received for the asset.

wandan s, ‘)7? 0a(3)

v’

SECTION 33. 977.06 (2) (am) of the statutes is amended to read:
977.06 (2) (am) A person seeking to have counsel assigned for him or her under
8. 977.08, other than a-hild person who is entitled to be represented by counsel under

s. 48.23, 51.60, 55.06 (11) (a), 880.33 (2) (a) 2., or 938.23, shall sign a statement

declaring that the information that he or she has given to determine eligibility for
assignment of counsel he or she believes to be true and that he or she is informed that
he or she is subject to the penalty under par. (b).

SECTION 34. 977.07 (1) (a) of the statutes is amended to read:

977.07 (1) (a) Determination of indigency for persons entitled to counsel shall
be made as soon as possible and sﬁhali be in accordance with the rules promulgated
by the board under s. 977.02 (3) and the system established under s. 977.06. No

determination of indigency is required for a ehild person who is entitled to be

represented by counsel under s. 48.23, 51.60, 55.06 (11) (a), 880.33 (2) (a) 2.. or
938.23.

SECTION 35. 977.07 (1) (c) of the statutes is amended to read:

977.07 (1) (c) For all referrals made under ss. 809.30, 974.06 (3) (b), and 974.07
(11), except a referral of a e¢hild person who is entitled to be represented by counsel
under s. 48.23, 51.60, 55.06 (11) (a), 880.33 (2) (a) 2., or 938.23, a representative of
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the state public defender shall determine indigency. For referrals made under ss.

809.30 and 974.06 (3) (b), except a referral of a child person who is entitled to be

represented by counsel under s. 48.23, 51.60, 55.06 (11) (a), 880.33 (2) (a) 2.. or

938.23, the representative of the state public defender may, unless a request for
redetermination has been filed under s. 809.30 (2) (d) or the defendant’s request for
representation states that his or her financial circumstances have materially
improved, rely upon a determination of indigency made for purposes of trial
representation under this section.

SECTION 36. 977.07 (2) of the statutes is repealed.

[ PN e msmtm S

SECTION 37. 977.07 (2g) of the statutes is created to read:

\*‘ 977.07 (2g) (a) The representative of the state public j/efé';ider r the authority®

\\‘x

Jfor indi@‘ency determinations specified under suE)/(’i[); shall determine that an

o~
individual is 1nEhgent if any of the following a})phes

1. The 1nd1v1duaI“sat1sﬁes the ﬁnagga{ehglblhty requirements for a Wisconsin

works group under s. 49. 145 (3) GW determining the value of the

individual’s assets under s. 49»’145 (3) (a) the representative of the state public

defender Qhe authorlty hall exclude only -up to $30,000 of the equity value of a

home that serves as the individual’s homestead. ™
A""f Incepa
2. The person s/\assets are not sufficient to cov

the anticipated costs of

effective representatlon for the type of case in which the personrseeks representation.
‘(‘,b)fThe state public defender shall consider any assets or income of the spouse
o{ffﬂle person claiming to be indigent as assets of the person, unless the Spouse was

the victim of a crime allegedly committed by the person.

3R

SECTION 38. 977.08 (1) of the statutes is amended to read:
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SECTION 38

977.08 (1) If the representative or the authority for indigency determinations
specified under s. 977.07 (1) refers a case to or within the office of the state public

defender or if a case is referred under s. 48.23 (4), 51.60. 55.06 (11) (bm) 1.. 880.33

(2) (a) 2., or 938.23 (4), the state public defender shall assign counsel according to
subs. (3) and (4). If a defendant makes a request for change of attorney assignment,
the change of attorney must be approved by the circuit court.

SECTION 89. 977.08 (2) (intro.) of the statutes is amended to read:

977.08 (2) (intro.) All attorneys in a county shall be notified in writing by the
state public defender that a set of lists is being prepared of attorneys willing to

represent children persons referred under s. 48.23 (4), 51.60, 55.06 (11) (bm) 1..

880.33 (2) (a) 2., or 938.23 (4) and indigent clients in the following:

SECTION 40. 977.08 (2) (d) of the statutes ié repealed.

"SECTION 41. 977.085 (3) of the statutes is amended to read:

97;7 .085 (3) The board shall provide quarterly reports to the joint committee
on finance on the status of reimbursement for or recoupment of payments under ss.
48.275, 757.66, 938.275, 971.06, 97F072); 977.075 and 977.076, including the
amount of revenue generated by reimbursement and recoupment. The quarterly
reports shall include any alternative means suggested by the board to impro{re
reimbursement and recoupment procedures and to increase the amount of revenue
generated. The department of justice, district attorneys, circuit courts and
applicable county agencies shall cooperate by providing any necessary information
to the state public defender.

SECTION 42. Nonstatutory provisions.

(1) POSITION INCREASE. The authorized FTE positions for the public defender

board are increased by 44.25 GPR positions on the effective date of this subsection,
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SECTION 42

to be funded from the appropriation under section 20.550 (1) (c) of the statutes, for

the purpose of providing legal representation to persons for whom the state public

defender assigns counsel.
SECTION 43. Initial applicability.
(1) INDIGENCY DETERMINATIONS. The treatment of sections 20.550 (1) (),

1
2
3
4
5
@ 303.065 (5) (dm), 973.06 (1) (€)4977.06 (1) (a), 977.06 (2) (a), 977.07 (2) ‘,‘;nd
@
8
9

977.085 (3) of the statutes first ﬁ(; cases opened on the effective date of this

subsection. 4,) A117.02(3)

(2) REPRESENTATION IN CIVIL COMMITMENT, PROTECTIVE PLACEMENT, AND

GUARDIANSHIP CASES.

11 (a) Emergency mental health detentions. The treatment of sections 51.15 9, ,
@ 51.60, 809.30 (2) (d), 977.02 (3), 977.05 (4) (gm), (h), and (i) 4., 977.06 m’ (2)

13 (a) and (am), 977.07 (1) (a) and (c), and 977.08 (1) and (2) (intro.) and (d) of the

14 statutes (with respect to the appointment of counsel for persons subject to an
15 emergency detention under section 51.15 of the statutes) first applies to emergency
16 detentions occurring on the effective date of this paragraph.

17 (b) Involuntary commitments for mental health treatment. The treatment of

18 sections 51.20 (3) and (18) (c), 51.60, 809.30 (2) (d), 977.02 (3), 977.05 (4) (gm), (h),
@ and (i) 4., 977.06(2) (a) and (am), 977.07 (1) (a) and (c), and 977.08 (1) and

20 (2) (intro.) and (d) of the statutes (with respect to the appointment of counsel for

21 persons subject to an involuntary commitment proceeding under section 51.20 of the
22 statutes) first applies to proceedings commenced on the effective date of this
23 paragraph.

24 (¢) Transfers of patients. The treatment of sections 51.35 (1) (e) 1. and 2. c.,

51.60, 809.30 (2) (d), 977.02 (3), 977.05 (4) (gm), (h), and @) 4., 977.06
APy Ao AN
« the arestion sFs<oh
77.04(3) 65 the X
Zqz, p&g C3 ) (x) to @) o Hestrltes
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1 (a) and (am), 977.07 (1) (a) and (c), and 977.08 (1) and (2) (intro.) and (d) of the
2 statutes (with respect to the appointment of counsel for persons subject to a transfer
under section 51.35 of the statufes) first applies to transfers occurring on the
effective date of this paragraph.

(d) Involuntary commitments for treatment of alcoholism. The treatment of
sections 51.45 (12) (b) (intro.),' 1,2, and 3., and (c) 2., (13) (b) 2., (d), and (j), and (16
(), 51.60, 809.30 (2) (d), 977.02 (3), 977.05 (4) (gm), (h), and (i) 4., 977.06{(1m) and)

(2) (a) and (am), 977.07 (1) (a) and (c), and 977.08 (1) and (2) (intro.) and (d) of the

coooQ‘czm»hoo

statutes (with respect to the appointment of counsel for persons subject to a
10 commitment or recommitment proceeding under section 51.45 of the statutes) first

11 applies to proceedings for commitment or recommitment commenced on the effective

12 date of this paragraph.

13 (e) Protective placements proceedings. The treatment of sections 51.60, 55.06

@ (11) (a) and (bm), 809.30 (2) (d), 977.02 (8), 977.05 (4) (gm), (h), and () 4., 977 .OGW
@ @l 2) (a) and (am), 977.07 (1) (a) and (c), and 977.08 (1) and (2) (intro.) and (d) of

16 the statutes (with respect to the appointment of counsel for persons subject to an

17 emergency detention under section 55.06 (11) of the statutes) first applies to

18 emergency detentions occurring on the effective date of this paragraph.

19 () Guardianship proceedings. The treatment of sections 51.60, 809.30 (2) (d),

@? 880.33 (2) (a) 2., 977.02 (3), 977.05 (4) (gm), (h), and (i) 4., 977.06 @) (a) and

21 (am), 977.07 (1) (a) and (c), and 977.08 (1) and (2) (intro.) and (d) of the statutes (with

22 respect to the appointment of counsel for persons subject to a guardianship
23 proceeding under chapter 880 of the statutes) first applies to guardianship
24 proceedings commenced on the effective date of this paragraph.

25 SECTION 44. Effective date.
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(1) This act takes effect on May 1, 2005.

(END)
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This substitute amendment changes the criteria for determining indigency for
the purposes of SPD representation. Under the substitute amendment, the SPD
must adopt rules regarding indigency determinations that require (it¥” when
assessing a person’s eligibility, to consider the anticipated costs of effective
representation for the type of case in which the person is involved. The rules must
also require that assets and income be treated as available to the person if they
excgpd the asset and income ceilings for eligibility for the Wisconsin Works (W-2)
program, except that the asset exclusion for a person’s home is limited to $30,000.
(To be eligible for the W-2 program, a person’s household assets, after excluding up
to $10,000 for a vehicle and the value of the person’s home, cannot exceed $2,500, and
his or her household income cannot exceed 115 percent of the federal poverty line.)
Third, under the rules, the SPD must treat assets or income of the person’s spouse
as the person’s assets or income, unless the spouse was the victim of a crime that the

person allegedly committed.
2 INSERT (i/)3
3 The rules shall specify that, in determining indigency, the representative of the

state }S)ublic de%ndex shall do all of the following:
=T uf¢

(a) Consider the anticipated costs of effective representation for the type of case
X 449,02, (3)
in which the person séeks repFesentation.

4
5
6
@ (b) Subject to par. (tﬁ: consider assets in the manner described in s. 49.145 (3)
8
9

(a) '::nd treat assets as available to the person if they exceed the resource limitation
in that paragraph, except that the representative of the state public defender shall
10 exclude only the first $30,000 of the equity value of the home that serves as the
11 individual’s homestead. A |
1§ (c) Subject to par. (¢), treat income as available to the person only if it exceeds
13 the income limitations in s. 49.145 (3) (b).V
14 (d) Treat assets or income of the person’s spouse as the person’s assets or

15 income, unless the spouse was the victim of a crime that the person allegedly

16 committed. |
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