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statutes; relating to: various changes in the unemployment insurance law.

Analysis by the Legislative Reference Bureau |
This bill makes various changes in the unemployment insurance law.
Significant provisions include:- —-
e,
BENEFIT CHANGES jW
OTHER BENEFIT CHANGES
Employee status | A

Currently, in order to be eligible to claim benefits, an individual must, in
addition to other requirements, be an “employee” as defined in the unemployment
insurance law. Generally, an “employee” is an individual who performs services for
an employer in employment covered under the unemployment insurance law,
whether or not the individual is directly paid by the employer. However, an
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individual is not an “employee” if the individual performs services as an independent
contractor. o . _
Currently, during the four—year period beginning in the year 2000 (the specific
date varies in different situations), an independent contractor, other than a logger
or trucker performing services for an employer other than a governmental or
nonprofit employer, must meet at least seven of ten conditions concerning the ’
individual’s relationship to or control over his or her business or the services that he
or she performs. Two of the conditions that an individual may use to qualify as an
independent contractor require the individual to have a federal employer
identification number or to have filed business or self-employment income tax
returns with the federal internal revenue service based on the services performed as
- an independent contractor. The other eight conditions are the same eight conditions
that an individual was able to use to qualify as an independent contractor prior to
the year 2000. These conditions relate to the individual’s relationship to or direction
or control over his or her business or the services that he or she performs.
Beginning in 2004, in order to be considered an independent contractor, an
individual must hold or have applied for an employer identification number with the -
federal internal revenue service or must have filed business or self-employment
income-tax returns with the federal internal revenue service in the previous year,
and must meet at least six of the eight other conditions concerning the individual’s
relationship to or direction or control over his or her business or the services that he

or she performs. This bill makes permanent the test for determination of “employee”
status that is in effect prior to 2004.

Approved training

Currently, benefits may not be denied to an otherwise eligible claimant because
the claimant is enrolled in a vocational training course under certain conditions.
. This bill provides that this exception does not apply to a claimant who fails to provide

to the Department of Workforce Development (DWD) with his or her social security
number or who provides a false social security number. Current law also provides .
that a claimant is not subject to certain requirements to requalify for benefits by
obtaining new work after voluntarily terminating work or failing, without good
cause, to accept suitable work or recall to work for a former employer if the failure
occurs as a result of participation in a federal training program or the claimant
leaves work to enter or continue in such a program. This bill provides that this
exemption does not apply to a claimant who fails to provide a social security number
or who provides a false social security number. However, the bill extends the current
exemption so that a claimant who participates in such a program is not subject to
‘requirements to be able to work and remain available for work, and makes such a
claimant exempt from disqualifications or benefit reductions for taking a voluntary
leave of absence from work, working in self-employment, failing to maintain a
license, being employed by a family—owned business, or failing to provide certain
- information. However, the bill limits the current exemption so that it applies only
to dislocated workers and workers obtaining training under the federal Trade

Adjustment Assistance Act, rather than to all workers, who participate in certain
fedeljal aining programs. : :
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Recovery of benefit overpayments - v
Currently, DWD may offset any benefits that are overpaid to a claimant against
benefits that the claimant would otherwise be eligible to receive. This bill provides

for DWD to recoup any overpayment instead of offsetting it. The change facilitates
collection of overpayments during bankruptcy proceedings. -

- TAX CHANGES bk
i ; ‘ ke
Duration of levies M adwins
Currently, PWB-meay—administrativelV Ievy—2 D i y roBSTLY Of It d
DALY 0 LGS OTe prea-parson Wit p‘. Iebied=rer :..,\_ll b B rTos:

enforcimtg tollection-ef-the-debt~MNojevy applies for more than one year aﬁer the date
of service. This bill removes that limitation. Under the bill, a levy is effective until
the debt is satisfied or until DWD releases the levy, Whichever occurs first.

Enforcement of assessments against imposters pe,rc_-en,t .
- Currently, if any person makes a false statemepnt or representation in order to
obtain benefits in the name of another person, DWD may, by administrative action -

or by decision in an administrative proceedi
benefits and may also penalize the persopby levying an assessment against him or
her in an amount not greater than 508 of the benefits wrongfully obtained. The
assessment may be enforced by obtalmng a judgment against the person in court and
then by levying against the nonexempt property of the person to enforce the
judgment. This bill provides, in addition, that DWD may recoup the amount due
from other benefits that the person would otherwise be eligible to receive or may

issue an administrative levy against the property of the person without a court
proceeding.

g, require the person to repay the

OTHER CHANGES
Treatment of stepchildren

Currently, stepchildren are not treated as children for purposes of the
unemployment insurance law. This bill treats stepchildren as children for that
purpose. Among other effects, the change means that: a) unless an employer
otherwise elects, with the approval of DWD, the wages of the stepchildren of a
nonresident ahen who has nonimmigrant status are not subject to contribution
requirements (taxes) and these stepchildren may not claim benefits based on their
employment; b) ownership of a business by the stepchild of a claimant may result in
a limitation of benefit availability based on employment with that business; c) the

- need to obtain child care for a stepchild or domestic abuse involving a stepchild may

serve to permit a claimant to obtain benefits after voluntarily terminating work
without requalifying by engaging in new work, under certain conditions; and d)
ownership of a business by a stepchild of another owner may result in treatment of
the business as the successor of the previous business rather than treatment of the
business as a new business, under certain conditions.

Late appeals

Currently, if a party in an unemployment insurance determination files an
appeal that is not timely, DWD may schedule a hearing concerning whether the
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party’s failure to file the appeal on a timely basis was for a reason that was beyond
the party’s control. This bill provides that if a party files an appeal that is not timely,
an appeal tribunal (attorney employed by DWD) must review the reasons given by
the party for not filing a timely appeal and if those reasons, taken as true and
construed most favorably to the party, do not constitute a reason that was beyond the
party’s control, the tribunal may dismiss the appeal without a hearing and issue a
decision finding that the appeal was not filed on a timely basis. If the tribunal finds

- that the appeal may have been filed late for a reason that was beyond the party’s

control, the department may schedule a hearing on that issue.
Method of payment of certain court filing fees

Currently, DWD has a lien on the property of each employer for payment of
contributions (taxes), together with any interest, fees, and forfeitures owed by the
employer. DWD may issue a warrant and record the warrant with the clerk of circuit
court to secure payment of the amounts due. DWD need not pay the filing fee with
each warrant that is recorded, but instead pays semiannually or at another interval
that is agreed to by the clerk of circuit court. This bill provides that DWD need not
pay the filing fee for any satisfaction of a warrant or release or withdrawal of a
warrant at the time it is recorded, but instead may pay the clerk of circuit court
periodically in the same manner that fees for recording of warrants are paid

Payment of banking service costs

Currently, the cost of banking services incurred by the unemployment reserve
fund is paid by maintaining compensating balances in the bank accounts that are
used to make daily transactions. This bill provides for the treasurer of the fund to
make estimates, prior to the beginning of each calendar quarter, of the earnings that
the fund could anticipate in that quarter if compensating balances are maintained
to cover service costs and, alternatively, if the moneys that would otherwise be
maintained in bank accounts to cover service costs were instead retained in the
federal unemployment trust account and the banking service costs were paid from
that account. The treasurer is directed to pay banking service costs using the method
that the treasurer determines will permit the fund to realize the greatest net
earnings in that quarter. - : :
Reporting of social security benefit information

Currently, claimants and their employers and retirement systems are required
to report to DWD any information specified by DWD relating to the portion of social -
security benefits received by a claimant that is not based upon taxes paid by a

claimant. This bill makes the reporting requirement applicable to all social security
benefits received. :
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

-~

The people of the state of Wisconsin, represented in senate and assembly, do
‘enact as follows:

SECTION 1.. 20.445 (1) (n) of the statutes, as affected by 2008 Wisconsin Act 33,
is ”aniended to read: | o .

20.445 (1) () Employment assistance and unemployment insurance
administration; federal moneys. All federal moneys received, as authonzed by the
governor under s. 16.54, for the admmlstratlon of employment assmtance and

unemployment insurance programs of the department, for the performance of the

- department’s other functions under subch. I of ch. 106 and ch. 108, except moneys

appropriated under par. (nc), and .'to pay the cempensation and expenses of appeal

~ tribunals and of employment councils api)ointed under s. 108.14, to be used for such

purposes, except as proﬁded in s. 108.161 (3e), to transfer to the appropriation
account under par. (nb)_ an amount determined by the treasuief of the unemployment
reserve fund net exceeding the 1esser of the amount specified in s. 1_08.161 4)(dor
the amounts in the schedule under par. (nb), and to transfer to the appropriafion

account under par. (nd) an amount determined by the treasurer of the

~ unemployment reserve fund not exceeding the lesser of the amount specified in s.

108.161 (4) (d) or the amounts in the schedule under par. (nd), and to transfer to the
appropriation account under par. (ne) an amount egugl_' to any amount reguirgd to

ay for the cost of banking services incurred by the unemployment reserve fund.
SECTION 2. 20.445 (1) (ne) of the statutes is created to read:
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SECTION 2
. 20.445 (1) (ne) Unemployment administration; bank service costs. All moneys
transferred from the appropriation account under par. (n) to be used for the payment
of the cost of banking services incurfed by the unemployment reserve fund.
SECTION 3. 108.02 (6m) of the statutes is created to read: B
108.02 (6m) CHILD. “Child” means a natural child, adopted child, or stepchild.
SECTION 4. 108.02 (12) (b) (intro.) of the statutes is amended to read: |
108 02 (12) (b) (intro.) Dunng the permd beginning on January 1, 1996, and

endmg on December 31, 1999, mad—dmg—thehpmd—begmmng—en%an&aq—l—zO%
with respect to contribution requirements, and dunng the penod begmmng on

January 1, 1996, and ending on April 1, 2000, and-d

April-4;-2004; with respect to benefit eligibility, par. (a) does not apply to an individual
performing services for an employing unit other than a government unit or nonprofit
organization in a capacity other than as a logger or trucker, if the employing unit
satisfies the department that: B |

SECTION 5. 108.02 (12) (bm) (intro.) of the statutes is amended to read: .

10802 (12) (bm) (intro) During the 4-year period beginning on
January 1, 2000, with .respect to contribution requiremenfs, and during the period
beginning on April 2, 2000, aad—eadmg—en—ApHJ—3,—2004; with respect to benefit
eligibiﬁty; par. (a) does not apply to an individual performing Aservice_s for . an
employing unit other than a government unit or nonprofit organization in a capacity

other than as a logger or trucker, if the employing unit satisfies the department that

he individual meets 7 or more of the following conditions by contract and in fact:
SECTION 6. 108.04 (11) (cm) of the statutes is amended to read:

108.04 (11) (cm) Any If any person whe makes a false statement or
representation in order to obtain benefits in the name of another person, the benefits
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SECTION 6
received by that person constitute a benefit ovex_'pamgng. Such person may, bya
determieation or decision issued under s. 108.095, be required to repay the amount
‘of the benefits obtained and be assessed an administrative assessment m an
additional amount equal to not more than 50% of the amount of benefits obtained.
SECTION 7. 108.04 (16) (a) (intro.), (b) and (c) of the statutes are amended to
‘read: | |
- 108.04 (16) (a) (intro.) Benefits shall not be reduced under sub. (1) (a), or denied
under sub. (2) (a) or (d) or (8) or s. 108.141 (3g) to any otherwise eligible individual
for any week beeause the individual is enrolled in a full-time course of vocational
training or basic education which is a prerequisite to such training, provided it is
determined that:
| (b) The requalifying empleymeat reqmrement under subs. (7) and (8) and the. |
general qualifying requirements under sub. subs. (1) and (2) (a) and (d) do not apply
to an individual as a result of the individual’s enrollment in training or leavmg
unsuitable work to enter or continue traunng in accordance with the pl. g;; of any state

under 19 USC 2296 or a plan fg; training of dislocated Qﬂggm approved under 29
USC 2822.

(c) Benefits may not be denied to an otherwise eligible individual under par. (a)

who is enrolled in a program under the plan of any state for training under 19 USC

- 2296 or a plan for training of dislocated workers approved under 29 USC 2822,

notwithstanding the failure of such training to meet any of the requirements of par.
(a) 1. to 4.

SECTION 8. 108.04 (17) (a) 1. and 2., (b) 1. and 2., {c) 1. and 2., (d), (), (), (g),
(h), @) and (k) (mtro ) of the statutes are amended to read:
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SEcTION 8

108.04 (17) (a) 1. During the period between 2 successive academic years or
terms, if the school year employee performed such services for an any educational
institution in the first such year or term and if there is reasonable assurance that he

or she will perform such services for an any educational institution in the 2nd such o

~ Yyear or term; or

2. Duﬁng the period between 2 regular but not sﬁccessive acadefhié terms,
when an agreement between an employer and a school year employeé provides for
such a period, if the school year employee performed such services for an any
educatioﬁal institution in tfle first such term and if there is reasonable assurance
that he or she will perform such services for an any educational institution in the 2nd
such term. | |

(b) 1. Duriné the period between 2 suqcessive academic years or terms, if the
school year employee performed such services for any such -a- government unit,
Indian tribe, or nonprofit organizétion in the first such year or term and if there is |
reasonable assurance that he or she will p»erform such services for any such -a-
government unit, Indian tribe, or nonproﬁi organization in the 2nd such year or

term; or

2. During the period between 2 regular but not successive academic terms, .

-when an agreement between an employer and a school year employee provides for

- such a period, if the school year employee performed such services for any such -a

government unit, Indian tribe, or nonprofit organization in the first such term and
if there is reasonable assurance that he or she will perform such services fof any such
-a- government unit, Indian tribe, or nonprofit organization in the 2nd shch term.

- (¢) 1. During the period between 2 successive academic years or terms, if the

school year employee performed such services for an m educational service agency
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SECTION 8
in the ﬁrst such year or term and if there is reasonable assurance that he or she will .
perform such services for an any educational service agency in the 2nd such year or
term; or

2. During the period between 2 regular but not successi\}e academic terms,
when an agreement between an employer and a school year empleyee provides for
such a period, if the school year employee performed such services for an ggg
educational service agency in the first such term and if there is reasonable assurance
that he or she will perform such services for an any educational service agency in the
2nd such term.

(d) A school year empleyee of an educational institution who performs services
other then in an instructional, research or principal administrative capacity is
ineligible for benefits based on such services for any week of unemployment which
occurs durmg a period between 2 successive academic years or terme if the school
year employee performed such serviees for an any educational institution in the first
such year or term and there is reasonable assurance that he or .‘she' will perform such
services for an any educational institution in the 2nd ,such year or term.

(e) A school year employee of a government unit, Indian tribe, or nonproﬁt.
organization which provides services to or on behalf of an any educational institution
who performs services other than in an instructional, research or principal
administrative capacity is ineligible for benefits based on such services for any week
of unemployment which occurs during a period between 2 successive academic years
or terms if the school year employee performed such services: for any such -a- |
government unit or nonprofit organization in t_he first such year or term and there

is reasonable assurance that he or she will perform such services for any such -a-
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SECTION 8

government unit, Ihdian tribe, or nonprofit organization in the 2nd such year or
term. |

(B A school year employee 6f an educational service agency who performs
services other -thaq in an instructional, research or principal administrative
capacity, and who pi'ovides such services in an educational institution or to or on
behalf of an educational institution, is ineligible for benefits based on such services
for any week of unemployment which occurs during a period between 2 successive
academic yeafs or terms if the school year émployee performed such seMces for an
any educational service agency in the ﬁrét such year or term and there is reasonable
assurance that he or she will perform such services for an any educational service
agency in the 2nd such year or term. :

(g) A school year employee of an educational institution who perforins services
as described in par. (a) or (d) is ineligibie for benefits based on such services for any
week of uneniployment which ‘occurs dunng an established and Eustomary \?acation

period or holiday recess if the school year employee performed such services for an

. any educational institution in the period immediately before the vacation period or

holiday recess, and there is reasonable assurance that he or she will perform the

_ services described in ‘par'.. (a) or (d) for an any educational institution in the period

‘immediately following the vacation period or holiday recess.

(h) A school year employee of a government unit, Indiﬁn tribe, or nonprofit
organization whjch provides services to or on behalf of an educational institution
who performs the services described in par. (b) or (e) is ineligible for benefits based
on guch services for any week of unemployment which occurs during an established
and customary vacaﬁon period or holiday recess if thé school year employee

performed such services for any such -a- government unit, Indian tribe, or nonprofit
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organization in the period immediately before the vacation period or holiday recess,

and there is reasonable assurance that the school year employee will perform the -

services described in par. (b) or (e) for any such -a- government unit, Indien tribe, or

nonprofit organization in the period immediately foHovvipg the vacation period or
holiday recess.

(i) A school year employee of an educatlonal service agency Who performs the
services described in par. (c) or (f) and W]ho provides such services in an educational
institution or to or on behalf of an educational institution, is 1ne11g1ble for benefits
based on such services for any week of unemployment which occurs during an
established and customary vacation period or holiday recess if the schpol year
employee performed such sefvices for an _:my. edﬁcational service agency in the period
immediately before the vacation period or holide.y recess, and there is reasorlable
assurance tllat tlle school year employee will perform the services described in par.
(¢) or (f) for an any educational service agency in the period 1mmed1ately following
the vacation period or hohday recess.

(k) (intro.) If beneﬁts are reducedl or denied to a school year employee vyho

performed services other than in an instructional, research or principal )

- administrative capacity under pars. (d) to (f), and the department later detérmines

that the school year employee was not offered an opportunity to perform such’
services for the mpmjggble employer under pars. (d) to (f) in the 2nd academic year
or term, the department shall recompute the school year employee’s base period
Wages under sub. (4) (a) and ss. 108.05 (1) and 108.06 (1) and shall make retroactive
payment of benefits for each week of such reduction or denial if the school year

employee:

SECTION 9. 108.05 (7) (a) 1. of the statutes is amended_to read:
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SECTION 9 )

108.05 (7) (a) 1. “Pension payment” means a pension, retirement, annuity, or
other similar payment made to a claimant, based on the previous work of that
claimant, whether or not payable on a periodic basis, from a governmental or other
retirement system maintained or contributed to by an employer from which that .
claimant has base period wages;-other than-a payment-reeeived-under-the federal

. Paid bs; the elaim’ ant.

' SECTIQN 10. 108.05 (7) (c) of the statutes is amended to read:

108.05 (7) (c) Required benefit reduction. ¥ Except as provided in par. (em), if
a claimant actually or constructively receives a pension payment, fhe department
shall reduce benefits otherwise payable to the claimant for a week of partial or total
unemployment, but not beléw zero, if pars. (d) and (e) or if pars. (d) and'(f) apply.

SECTION 11. 108.05 (7) (cm) of the statutes is created to read:

108.05 (7) (cm) Payments received under Social Security Act. If a claimant
reéeives.a'pensioﬁ payment under the federal Social Security Act (42 USC 301 et
seq.), the department shall not reduce the benefits otherwise payable to the claimant
resulting from the ciaimant’s receipt of the portion of the pension payment that is
based upon taxes paid by the claimant. |

SECTION 12. 108.05 (7) (d) 1. (intro.) of the statutes is amended to read:

108.05 (7) (d) 1. (intro.) If a pension payment to which par. (c) applies is not paid

\on a weekly basis, the department shall allocate and attribute the payment to

specific weeks if: ’
SECTION 13. 108.05 (7) (f) (intro.) of the statutes is amended to read:

108.05 (7) (f) Partial or total employee funding. (intro.) If any portion of a
pension payment to which par. (c) applies that is actually or constructively received
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SECTION 13
by a claimant under this subsection is funded by the claimant’s contributions, the
departnient shall compute the benefits payable for a ﬁveek .of partial or total
unemployment as follows: _ | .

SECTION 14. 108.09 (4) (c) of the statutes is amended to read:

108.09 (4) (c) Late appeal. If a party files an appeal which is not timély, an
appeal tribunal shall review the appellant’s written reasons for filing the late appeal.
If thpse reasons, when taken ag true and construed most favorably to the appellant,
do not constitute a reason beyond the appellant’s control, the appegl' tribunal may
dismiss the appeal without a hégring and issue a decision accordingly. Ogﬂm'gg .
the départment may schedule a hearing concerning the issue guesﬁgg of whether the
paftaﬁs-failufe-te—hmel-y—ﬁle the appeal was filed late for a reason that was beyohd ‘

the party’s-appellant’s control. The department may also provisionally schedule a

hearing concerning any matter in the determination—If;-after hearing testimony; the

finding—The being appealed. After hearing testimon

‘a reason that was beyond the appellant’s control and which, in accordance with those
findings and conclusions, either dismisses the appeal or determines m- at the appeal
was filed late for a reason that was beyc (mtlmmllﬂiamm

not dismissed, the same or another appeal tribunal established by the department
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SECTION 14

for this purpose, after conducting a hearing, shall then issue a decision under sub.

(3) (b) &ﬂ;er—eonduetmg—a-heamg concerning any matter in the determination.
SECTION 15. 108.14 (8s) (a) and (b) of the s_tatutes are amended to read:

108.14 (8s) (a) Overpayments of unemployment insurance benefits as

| determmed under this chapter may be recovered—by—offset r M from

unemployment insurance benefits otherwrse payable under the unemployment
insurance law of another state, and overpayments of unemployment insurance

benefits as determined under the unemployment insurance law of that other state
may be reeevered—by—eﬁ‘set recouped from unemployment insurance benefits
otherwise payable under this chapter; and

(b) Overpayments of unemployment insurance benefits as determined under
applicable federal law, with respect to benefits or allowances for unemployment
provided under a federal program adm1mstered by this state under an agreement
with the U.S. secretary of labor, may be reeevered——byu—oﬁ'set mm;pﬂ, from
unemployment insurance benefits otherwise payable under that program, or under
the unemployment insurance law of this state or of another state or any such federal'
unemployment benefit or allowance program administered by the other state under

an agreement with the U.Ss. secretary of labor if the other state has in effect a

‘reciprocal agreement W1th the U.S. secretary of labor as authorized by 42 USC 503

(g) (2), if the United States agrees, as provided in the reciprocal agreement with this
bstate entered into under 42 USC 503 (g) (2), that overpayments of unemployment -
insurance benefits as determined under this chapter, and overpayments as
determined under the unemployment insurance law of enother state which has in
effect a reoiprocal agreement with the U.S. secretary of labor as authorized by 42
USC 503 (g) (2), may befeeevel-‘ed—ley—eﬁ‘set recouped from beneﬁts or allowances for
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unemployment otherwise pa&able uncielr a federal program administered by this
state or the other state under an agreement with the U.S. secretary of labor.

SECTION 16. 108.16 (12) of the statutes is created to read:

108.16 (12) The fund’s treasurer shall estimate at the end of each calendar
quarter the earnings rate payable on the fund’s bank balances and the earnings rate
payable by the federal unemployment aécount under title XTI of thé Social Security
Act (42 USC 1321 to 1324) for the following quarter. Based on these estimates, the

treasurer shall pay for the cost of banking services incurred by thé fund in the

following quarter either by maintaining coinpensating bank balances or by payment

for the sérvices from the appropriation under s. 20.445 (1) (ne), whichever payment

method is estimated to yield the highest net earnings for the fund.

SECTION 17. 108.161 (4) (c) of the statutes, as affected by 2003 Wisconsin Act
33, is amended to read: . _ | ,

108.161 (4) (c) Specifying that the appropriated amounts are available for
obligation solely w1th1n the 2 yéars beg:innh.lg on the appropriation 1aw’s date of |
enactment. This paragré.ph does not apply to the appropriation appropriations
under s. 20.445 (1) (nd) and (ne). .

SECTION 18. 108.22 (2) (b) of the statutes is amended to read:

108.22 (2) (b) The clerk of circuit court shall accept, file and-enter the each
warrant_under par. (a) and gachﬁ satisfaction, release, or withdrawal under subs. (5),
(6), and (8m) m the judgment and lien docket without prepayment of any fee, bui: the
clerk jof circuit court shall submit a statement of the proper fee semiannually to the
department coveriné the periods from January 1 to June 30 and July 1 to December
31 unless a different billing period is agreed to between the clerk of circuit court and
the deﬁartment. The fees shall then be paid by the depa:ﬁnent, but the fees provided
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SECTION 18

1 by s. 814.61 (5) for entering the warrants shall be added to the amount of the warrant

2 and collected from the employing unit ‘When satisfaction or release is presented for
3 entry. |

4 SECTION 19. 108.22 (8) (b) of the statuﬂ;es is amended to read:

5 108.22 (8) (b) To recover any .overpayment which is not otherwise repaid or
6 recovery of which has not been waived, the department may-effset m the aﬁnount
7

- of the overpayment against from benefits the individual would otherwise be eligible

to receive, or file a warrant against the liable individual in the same manner asis
prdvided in this section for collecting delinquent payments from‘employers, or both,
but only fo the extent of recovering the actual amount of the overpayment and any
costs and di sements, without interest.

a

SECTION 20. iOé.2§5lJ(15) of the statutes is amended to read:

108.225':(15) DURATION OF LEVY. A levy' is effective from the date on which the
/M”\lei'y is first served on the 3rd party until the liability out of which the levy arose is
//)ABS |lp | patisfied, or until the levy is released or-unti ' ice, o

' S o @/b
) ‘ | y
M"""'""‘? W . ol WZCM_MM 35“, sechov 72_()«) (a) Z, M 3, l/:e/* e‘[
1 - SEcTION 21. Nonstatutory provisions. |
18

(1) Notwithstanding the treatment of sections 20.445 (1) (n) and (ne), 108.16
19 (12) and 108.161 (4) (c) of the statutes by this act, the treasurer of the unemployinent
reserve fund may transfer moneys from the appropriation account under section
21 20.445 (1) (n) of the statutes, as affected by th;is act, to the appropriation account
22 under section 20.445 (1) (ne) of the statutes, as created by this act, and may
thereafter pay any banking service costs incurred by the fund that are outsténding |

on the effective date of this subsection from the appropi'iation under section 20.445
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\ SECTION 21
(1) (ne) of the statutes, as created by this act, if the treasurer determines that the |
fund would realize higher net earnings by taking such action.
SECTION 22, Initial applicability.
(1) The treatment of sections 20.445 (1) (n) and (ne), 108.16 (12) and 108.161

(4) (c) of the statutes first applies with respect to the first calendar quarter beginning

g \\\l\ after the effective date of this subsection.

(2) The treatment of section 108.04 (16) (a) (intro.), (b), and (c) of the statutes

of this subsection.

(3) The treatment of section 108“.()9 (4) (c) of the statutes first applies with
respect to determinations issued under sections 108.09, 108.095, énd 108.10 of the
statutes on December 29, 2003.

(4) The treatment of sections 108.14 (8s) (a) and (b) and 108.22 (8) (b) of the
statutes first applies with respect to determinations issued under section 108.09 of
the statutes on the eﬁ'eétive date of this subsection.

(5) The treatmentvof section 108.22 (2) (b) of the statutes first applies with
respect to satisfactions, releases, and withdrawals of warrants issued on the effective

date of this subsection. ' : ( 0 ( o( ) )

(6) The treatment of section 108.225/;(15) of the _stzayu es first afj)lies with
Sy & (ﬁ Cunr ( / 6 /41)
respect to levies issued on the effective date of this subsection.
SECTION 23. Effective dates. This act takes effect on the first Sunday after
publication, except as follows:

(END)
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requalifies-is-gerrerally-charged-to-theemployer-or-employers-tha
.employee during his or her base period. Ulnder.this bill, the cost of benefits tha
{ would otherwise be chargeablete-tif Tecalling employer is charged to the balancing
account of the unempttyment reserve fund, unless the employee’s employer jor
eraployers-do pay contributions, in which case the cost of benefits is gener Iy
<hargeable to the employees-employer 6r employers.

Rule making @ 2061 WEcmsm AT 3§ dzre'd‘f’cff v/
Thebdilk-diceets DWD to submit proposed rule changes to the legislative council

staff no later than&-h@ﬁh‘s&tgy‘-ﬂﬁbheﬂ-}ﬁr
breeerreslaw to: becember ) 2002,

svadlablet NQ O
/. 2 Est

o

ablish a specified level of repeated absenteeism or repeated tardiness
that will permit an employer to terminate an employee without being required to pay
the cost of any benefits for which the employee may qualify resulting from the base
period applicable to the date of termination, and that will preclude the employee
from receiving benefits without requalifying by working for a specified period and
receiving a specified amount. (Currently, the degree of absenteeism or tardiness that
permits such action varies depending upon the facts of each case.)

2. B¥  Specify, in accordance with applicable administrative and judicial
interpretations, what constitutes an “establishment” for purposes of a current
disqualification from receipt of benefits because of a labor dispute in the
establishment in which an employee is or was employed.

i irects DWD topremmulgate an emergency rule.nolatest
90th day after the bill becomes law, te€xtend the current deadline for filing an initial
claim for benefits from the end-df the initial week for which benefits are payable to
the end of the following week. Currently, emergency rules are generally effective for
no more than 150 da sfﬁieder the bill, this emergency rule is effective until the first
day of the 11th mgath after the day on which the bill becomes law or the day on-which
a permanent gdle relating to this subject matter becomes effective, whi(;pgver is

sooner, angkfo finding of emergency is required to promulgate the emﬂgpg‘éncy rule.
TAX CHANGES e
afmant eligibility reviews . P

This bill directs DWD to conduct reviews Atgﬁzc‘laiinants for unemployment
insurance benefits in the 2001-03 fiscal bienniugafo verify adherence to work search

requirements and other conditions of eii/g}b/ y. e

Deferral of first quarter contributjen Iiability /

"‘ Currently, if an employer is liaBle for the payment of contributigns {taxes), the
mployer must make regular payments for the periods specified,b;fﬁWD. This bill

odifies the existing requirement that these payments be made’on a quarterly basis.

he bill also permits an employer that has a first quarter contribution liability of at

Igast $5,000 and that is not delinquent in making its contribution payments or in

pPqying any interest, penalties or fees assessed against the employer for
unemployment insurance purposes to defer payment.of-up-te-60%-ef-the-contribution-

W TS bil] repeds This /efamrw«wﬁ
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INS 6-22:

v
SECTION 1. 108.04 (2) (a) 3. of the statutes is amended to read:

108.04 (2) (a) 3. The individual is seeking suitable work during that week or,
during the 156-week period beginning on January 2, 2000, the individual conducts
a reasonable search for suitable work during that week. The reasonable search
required during the period specified in this subdivision must include 2 actions that
constitute a reasonable search as prescribed by rule i)f the department. The
department shall, by rule, require claimants to conduct a reasonable search for
suitable work during the period beginning after the 156—week period specified in this
subdivision and shall, by rule, prescribe standards for the search to be considered

o \) -
reasonable. This ph does not apply to an individual if the department

determines that the individual was most recently employed by an employer that has

previously recalled the individual to a job that is substantially in line with the

individual’s prior job skill and rate of pay during one or more layoffs and that the

same employer is reasonably likely to recall the individual to such a job within a

reasonable period during the current layoff.

History: 1971 c. 40, 42, 53, 211; 1973 ¢. 247; 1975 c. 24, 343; 1977 c. 127, 133, 286, 418; 1979 c. 52, 176; 1981 c. 28, 36, 315, 391; 1983 a. 8,27, 99, 168; 1983 a, 189
8. 329 (28); 1983 a. 337, 384, 468, 538; 1985 a. 17, 29, 40; 1987 a. 38 ss. 23 to 59, 107, 136; 1987 a. 255, 287, 403; 1989 a. 77; 1991 a. 89; 1993 a, 112, 122, 373, 492; 1995
a. 118, 417, 448; 1997 a. 35, 39; 1999 a. 9, 15, 83; 2001 a. 35,

INS 16-11: O<

e

- SECTION 2. 108.225 (1) (d) of the statutes is repealed.

INS 16-16:

v

SECTION 3. 108.225 (16) (a) of the statutes is amended to read:
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108.225 (16) (a) A subsistence allowance 9f—15—%—ef—the—debte#s—d+spesable
earnings-then-due-and-owing equal to the amount that the debtor could claim as

exempt under s. 812.34 (2) if the amount owed were subject to garnishment, but
oiceir hbn Specc el fn

without respect to the ) s. 812.34 (1) or any adjustment ‘k
CANTYE, )(Msgmz , .
permitted under s. 812.&8 (2); Skl
History: 1989 a. 77; 1997 a. 187, 283; 2001 a. 35, 109. ‘/‘4

SECTION 4. 108.225 (16m) of the statutes is created to read:
' v
108.225 (16m) DETERMINATION OF EXEMPTION. For purposes of sub. (16) (a),
reference in s. 812.34 (2) to garnishment means a levy upon the property of a debtor

under this section and service upon the garnishee means service of the levy under

-
sub. (13).

INS 17-6:
Xe /

@g @i\ - @9 The treatment of section 108.04 (2) (a) 3. of the statutes first applies with
‘ $ respect to determinations issued under section 108.09 of the statutes on the effective
N\

date of this subsection.
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INS 2A:

Search for work

In order to remain eligible to receive benefits for a week in which a claimant
receives no benefits, a claimant is required, among other things, to conduct a
reasonable search for suitable work within that week.

This bill provides that this requirement does not apply if DWD determines that
the claimant was most recently employed by an employer that has previously
recalled the claimant to a job that is substantially in line with the claimant’s prior
job skill and rate of pay during one or more layoffs and that the employer is
reasonably likely to recall the claimant to such a job within a reasonable period
during the current layoff. . ok v

pe

Exemption of wages from levies ¢ -+, rd
Currently, DWD may adminjétratively levy against property held by a
party who holds the property of a person wKo is indebted to DWD for the purpose of
enforcing collection of the debt. If the ley¥ is to collect a benefit overpayment or a
forfeiture (civil penalty) imposed/upon ah employer, an individual debtor is entitled
to an exemption of the greater off/1) 759 of the debtor’s earnings (excluding amounts
withheld by law, insurance premiums, union dues, child support paymentg\and prior
garnishments) then due and owing; or 2) an amount equal to 30 times the federal
minimum wage per week or a proportionate amount for any partial week of earnings

received. provides wstead fuat= ae Cxewpl IgETevy
This bilﬂsg?asﬁlsu-bes-a&exem_ptmd 804 of the debtor’s earnings (excluding

deductions for social security and federal and state income taxes)l unlessil) the *

debtor’s household income (including unfarned income and the income of

dependents but excluding family support payments) is below the federal poverty line

or the levy would cause that resuléi%or 2) the¢ debtor receives or within @months prior

to service of the levy received need based public assistance or has beén determined

to be eligible for such assistan_ce’)K

YT
Y whob cese fe debhes 2 (2

g\ Cdrngs anrd Yete L/y Aeirvf \

4

: T S
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DRAFTER’S NOTE LRB-3121/P4dn

FROM THE JTKs: /...
LEGISLATIVE REFERENCE BUREAU /

Tom Smith:

1. This draft incorporates labor proposals # 6 (work search) and 10 (exemption from
levies) and the repeal of the rule-making directives in 2001 Actl:/35. Other items will
be added when we resume drafting following the shutdown.
eteLphim h Hhose

2. With respect to the exemption of a debtor’s earnings from levy under s. 108.225 (16)
(a), stats., this draft carries forward only the exemptions that apply under s. 812.34 (2),
stats., but not thejexemptions thatapply under s. 812.34 (1), stats. Also, the draft does
not permit an appeal for relief under s. 812.38 (1) (b), stats. Please let me know if you
i under s. 812.34 (1), stats.yor the appeal
procedure under s. 812.38 (1) (b), stats. Also, please note that because’the definitions
and limitations under s. 812.34 (2), stats. are quite different than those that apply
under 5.108.225 (16), stats., there may be cases in which this change may actually
tighten rather than loosen the current exemption from levy. Depending upon your
specific intent, it may be desirable to build all the operative language required to effect

this change directly into ch. 108, stats. instead of incorporating part of the language
by cross/Treference. ) ‘

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266—6778

e
v



DRAFTER’S NOTE LRB-3121/P4dn
FROM THE JTK:cjs:rs
LEGISLATIVE REFERENCE BUREAU

October 3, 2003

Tom Smith:

1. This draft incorporates labor proposals # 6 (work search) and 10 (exemption from
levies) and the repeal of the rule-making directives in 2001 Act 35. Other items will
be added when we resume drafting following the shutdown.

2. With respect to the exemption of a debtor’s earnings from levy under s. 108.225 (16)
(a), stats., this draft carries forward only the exemptions that apply under s. 812.34 (2),
stats., but not the exception to those exceptions under s. 812.34 (1), stats. Also, the
draft does not permit an appeal for relief under s. 812.38 (1) (b), stats. Please let me
know if you also want to incorporate the exemption under s. 812.34 (1), stats., or the
appeal procedure under s. 812.38 (1) (b), stats. Also, please note that because the
definitions and limitations under s. 812.34 (2), stats. are quite different than those that
apply under s. 108.225 (16), stats., there may be cases in which this change may
actually tighten rather than loosen the current exemption from levy. Depending upon
your specific intent, it may be desirable to build all the operative language required to
effect this change directly into ch. 108, stats., instead of incorporating part of the
language by cross—reference.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778



Kuesel, Jeffery

From: Smith, Thomas E - DWD Ul

Sent: Wednesday, October 08, 2003 11:40 AM
To: ) ~ Kuesel, Jeffery

Subject: ‘ LLC Law Change Analysis, efc.

Jeff - Here is the analysis for the LLC law change proposal. You can put this in the red binder as department no. 8. It
includes our suggested language and numbering for your assistance in drafting.

With respect to the last bill draft | note the following:

1. Regarding department change no. 32, (regarding imposter overpayments and penalties) the requested language
changes in pars. B-D in the language section of the analysis were not included.

2. Regarding Labor no. 10, (limitations on levy of wages) the change agreed to by the UIAC is not simply an adoption of
the exemptions in sec. 812.34(2). Please refer to Dick Tillema's single sheet explanation that | gave you at our last
meeting. It is identified by my handwritten "108.225(16)" in the upper right corner. The agreed change provides for a wage
exemption of 80% unless the debtor's wages are below the applicable federal poverty guidelines or the levy would cause
that result, in which cases, all the debtor's wages would be exempt. The agreement also allows the department the option
of avoiding the limitations in cases of benefit fraud. None of the other limitations in 812.34(2) would apply.

How's the move going?

LLClawchange2.doc
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PROPOSED LAW CHANGE FOR THE TREATM[ENT OF LIMITED LIABILITY COMPANIES
‘~ (LLCs) ' :

JANUARY/FEBRUARY 2003
I.  DESCRIPTION OF PROPOSED CHANGE =
The department recently convened a workgroup to address concerns dbout the
contradictory treatment of limited liability companies (LLCs) for unemployment

insurance purposes. The department’s policy has been to treat members of LLCs as sole
proprietors if the LLC consists of one member, and as partners in partnership if the LLC

consists of more than one member. Under this approach, members.of LLCs are generally

treated as employers for the purposes of unemployment taxes and benefit eligibility.
Recent decisions of the Labor and Industry Review Commission, however, have found
that members of LLCs were employees and therefore not automatically disqualified from
receiving unemployment benefits. _ ‘

This proposed change would adopt the recommendations of the department’s
workgroup. The new statute would treat LLCs for unemployment tax and benefit
purposes as they have elected to be treated for federal tax purposes. LLCs that wish to be

treated as corporations for the purposes of unemployment taxes and benefits must provide

proof to the department that thplkhaygpﬂl_qc\tgl to be treated as corporations with the ,
Internal Revenue Service. /LLCs that wish to be treated as sole proprietorshipsor

partnerships should provide the department proof that they have elected to be treated as

1

psppdt

such. Consistent with federal law, if LLCs make no election the department will assume

they wish to be treated as sole proprietorships if they have one member and partnerships
if they have more than one member. Under the new statute, the department also reserves
the right to treat any member of an LLC as an employee in the interests of justice or to

avoid fraud on the program. - ' ’

II.  PROPOSED STATUTORY LANGUAGE

General Provision:

Y (a) The department will treat a limited liability company for unemployment
o jm/s’\ ~ Insurance tax and benefit purposes consistent with the manner in which the
~ limited liability company is treated for federal tax purposes. A limited
~ liability company that wishes to be treated like a corporation for
- unemployment insurance tax and benefit purposes must provide proof to the.

department that the limited liability company has elected to be treated like a
corporation for federal tax purposes. Proof of election to be treated like a
corporation for federal tax purposes shall be in the form of a copy of the Form
8832 filed by the limited liability company with the federal Internal Revenue
Service. The effective date of the treatment of a limited liability company as a

- corporation for unemployment insurance tax and benefit purposes shall be the -

same date on which the election becarne effective for federal tax purposes.
(b) A limited liability company with at least two members that has elected to be
. treated like a corporation for federal tax purposes shall be treated like a -
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corporation for unemployment tax and benefit purposes, and the members of
the limited liability company will be treated like corporate officers for
- unemployment tax and benefit purposes. A _

- (¢) A limited liability company with a single member that has elected to be
treated like a corporation for federal tax purposes shall be treated like a
corporation for unemployment tax and benefit purposes, and the single
member shall be treated like a corporate officer for unemployment tax and
benefit purposes. ,' ‘ E

(d) A limited liability company with at least two members that has elected to be
treated like a partnership for federal tax purposes, or which has made no
election as to its treatment for federal tax purposes, will be treated like a
partnership for unemployment tax and benefit purposes and, subject to par. ®,
the members of the limited liability company will be treated for
unemployment tax and benefit purposes as partners in a partnership.

(). A limited liability company with a single member that has elected to be

. treated as a sole proprietorship for federal tax purposes, or which has made no
election as to its treatment for federal tax purposes, will be treated like a sole
proprietorship for unemployment tax and benefit purposes, and the sole
- ‘member shall be treated like a sole proprietor for unemployment tax and
benefit purposes. ' ' :

() Notwithstanding par. (d), the department may, in the interests of justice or to

avoid fraud on the program, determine a member to be an employee of a -
~ limited liability company.

Reldied Provisions:
PARTNERSHIP.’ “Partnership™ shall have the meaning set forth in s. 178.03.

SOLE PROPRIETOR NOT EMPLOYEE. An individual is not an employee of the
individual’s sole proprietorship. ' ’

PARTNER NOTEMPLOYEE. An individual is not an emponee of a partnership in
which the individual is a partner. ‘ o ‘ ‘

L. PROPOSED REASON FOR CHANGE

Since Wisconsin’s LLC law became effective in 1994, LLCs have become the
most widely used new business organization. As a result, the department has seen a

- growing number of issues relating to the tax status and benefit eligibility of LLC

members. The department has been forced to confront these issues in the absence of
clear statutory guidance. o o ;

Not surprisingly, contradictory treatments of LLC members have arisen both
within the department and between the department and the Labor and Industry Review
Commission. In a few particularly troublesome situations, LLC members were found to_
be employees and eligible for benefits, while at the same time tax audits determined the
same members were non-employees. : o : ‘ :
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This proposed change would address those problems by clarifying the _
department’s treatment of LLCs and by unifying the approach toward LLC members for .
tax and benefit eligibility purposes. The statute would also simplify the tax treatment of
LLCs in that they will be treated in the same manner for unemployment taxes and
benefits as they elect to be treated for federal tax purposes. The department’s workgroup
determined that it would be in the best interests of employers, claimants and adjudicators
to develop a statute providing for a consistent and unified approach.

IV. BRIEF HISTORY AND BACKGROUND OF CURRENT PROVISION

There is currently no provision that applies spéciﬁbally to the unemployment
insurance status of LLCs or LLC members. :

V. ~ EFFECTS OF PROPOSED CHANGE

Under the proposed statute, if LLCs elect to be treated as corporations with the
Internal Revenue Service then the department will treat them as corporations for the
purposes of unemployment taxes and benefit eligibility. LLC members wouild then be
treated for tax and benefit purposes as corporate officers, and could be employees if they

| perform paid services for the LLC. In addition, LLC members could satisfy the exclusion
~_of certain corporate officers from benefit eligibility.

'If LLCs wish to be treated as either sole proprietorships or partnerships, or do not

- make an election, the proposed statute provides that the department will treat LLC
‘members as either sole proprietors or partners in a partnership. Pursuant to the related

provisions, an individual is neither an employee of his or her own sole proprietorship, nor
an employee of a partnership in which he or she is a partner. Consequently, if LLCs are
treated as sole proprietorships.or partnerships, LLC members will generally be ineligible
for benefits and LLCs will not be responsible for contributions for their services. The
department reserves the right, however, to treat any LLC member as an employee to
avoid the use of these provisions to perpetrate fraud on the program.

VI FISCAL EFFECTS

No fiscal effects have yet been estimated.

VII. STATE & FEDERAL ISSUES

- The proposed statute is consistent with federal regulations that provide for LLCs
and other unincorporated entities to elect their classification for federal tax purposes. See
26 CFR § 301.7701-1. Under federal law, an' unincorporated entity that consists.of two
or more members may elect to be treated as either a corporation or a partnership. 26 CFR
§ 301.7701-3(a). A business entity with only one member may either elect to be treated
as a corporation or have its status “disregarded” as an entity separate from its owner. If
an entity’s status is “disregarded” the entity will be treated as a sole proprietorship. 26

- CFR §§ 301.7701-2(a)~(c). If LLCs and other incorporated entities make no election,
- federal default rules provide that they will be treated as partnerships if they have two or -
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more members and sole propfietorships if they have one member. 26 CFR § 301.7701-
3(b). - S

VIII PROPOSED EFFECTIVE/APPLICABILITY DATE ‘
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PROPOSED LAW CHANGE FOR THE TREATMENT OF LIMITED LIABILITY COMPANIES
(LLCs)

I. DESCRIPTION OF PROPOSED CHANGE

The department recently convened a workgroup to address concerns about the
contradictory treatment of limited liability companies (LLCs) for unemployment
insurance purposes. The department’s policy has been to treat members of LLCs as sole
proprietors if the LLC consists of one member, and as partners in partnership if the LLC
consists of more than one member. Under this approach, members of LLCs are generally
not treated as employees for the purposes of unemployment taxes and benefit eligibility.
Recent decisions of the Labor and Industry Review Commission, however, have found
that members of LLCs were employees and therefore not automatically disqualified from
receiving unemployment benefits.

This proposed change would adopt the recommendations of the department’s
workgroup. The new statute would treat LLCs for unemployment tax and benefit
purposes as they have elected to be treated for federal tax purposes. LLCs that wish to be
treated as corporations for the purposes of unemployment taxes and benefits must provide
proof to the department that they have elected to be treated as corporations with the
Internal Revenue Service. LLCs that wish to be treated as sole proprietorships or
partnerships should provide the department proof that they have elected to be treated as
such. Consistent with federal law, if LLCs make no election the department will assume
they wish to be treated as sole proprietorships if they have one member and partnerships
if they have more than one member. Under the new statute, the department also reserves

the right to treat any member of an LLC as an employee in the interests of justice or to
avoid fraud on the program.

I1. PROPOSED STATUTORY LANGUAGE

General Provision:

108.068 Treatment of Limited Liability Companies and Members.

(a) The department will treat a limited liability company for unemployment
insurance contribution and benefit purposes consistent with the manner in
which the limited liability company is treated for federal tax purposes. A
limited liability company that wishes to be treated like a corporation for
unemployment insurance contribution and benefit purposes must provide
proof to the department that the limited liability company has elected to be
treated like a corporation for federal tax purposes. Proof of election to be
treated like a corporation for federal tax purposes shall be in the form of a
copy of the Form 8832 filed by the limited liability company with the federal
Internal Revenue Service. The effective date of the treatment of a limited
liability company as a corporation for unemployment insurance contribution
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and benefit purposes shall be the same date on which the election became
effective for federal tax purposes.

(b) A limited liability company with at least two members that has elected to be
treated like a corporation for federal tax purposes shall be treated like a
corporation for unemployment contribution and benefit purposes, and the
members of the limited liability company will be treated like corporate
officers for unemployment contribution and benefit purposes.

(c) A limited liability company with a single member that has elected to be
treated like a corporation for federal tax purposes shall be treated like a
corporation for unemployment contribution and benefit purposes, and the
single member shall be treated like a corporate officer for unemployment
contribution and benefit purposes.

(d) A limited liability company with at least two members that has elected to be
treated like a partnership for federal tax purposes, or which has made no
election as to its treatment for federal tax purposes, will be treated like a
partnership for unemployment contribution and benefit purposes and, subject
to par. (f), the members of the limited liability company will be treated for
unemployment contribution and benefit purposes as partners in a partnership.

(e) A limited liability company with a single member that has elected to be
treated as a sole proprietorship for federal tax purposes, or which has made no
election as to its treatment for federal tax purposes, will be treated like a sole
proprietorship for unemployment contribution and benefit purposes, and the
sole member shall be treated like a sole proprietor for unemployment
contribution and benefit purposes.

() Notwithstanding par. (d), the department may, in the interests of justice or to
prevent fraud on the unemployment insurance program, determine a member
to be an employee of a limited liability company.

Related Provisions:

108.02(20?) PARTNERSHIP. “Partnership” shall have the meaning set forth in s.
178.03.

108.02(12)(a?) SoLE PROPRIETOR NOT EMPLOYEE. An individual is not an
employee of the individual’s sole proprietorship.

108.02(12)(a?) PARTNER NOT EMPLOYEE. An individual is not an employee of
a partnership in which the individual is a partner.
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108.02(15m) FAMILY CORPORATION. Except as provided in s. 108.04 @
(), “family corporation” means:

(a) A corporation or a limited liability company which has elected to be treated as
a corporation under this chapter, in which 50% or more of the ownership

interest, however designated or evidenced, is or during a claimant’s
employment was owned or controlled, directly or indirectly, by the claimant
or by the claimant’s spouse or child, or by the claimant’s parent if the
claimant is under the age of 18, or by a combination of 2 or more of them; or

(b) Except where par. (a) applies, a corporation or a limited liability company
which has elected to be treated as a corporation under this chapter in which 25%

~or more of ownership interest, however designated or evidenced, is or during a

claimant’s employment was owned or controlled, directly or indirectly, by the
claimant.

108.025 Coverage of certain corporate officers and limited liability
company members. (1) In this section, “principal officer” means an individual
named as a principal officer in the a corporation’s most recent annual report or, if
that information is not current, an individual holding an office described in theat
corporation’s most recent annual report as a principal officer or, an individual
named as a member as of the date of an election under this section, in the records
required to be kept under sec. 183.0405, of a limited liability company which has
elected to be treated as a corporation under this chapter.

- (» ()
108.04(1)(g)2. Employment by a corporation, or a limited liability company
which has elected to be treated as a corporation under this chapter, if one—half or
more of the ownership interest, however designated or evidenced, in the
corporation is or during such employment was owned or controlled, directly or
indirectly, by the individual or by the individual’s spouse or child, or by the
individual’s parent if the individual is under age 18, or by a combination of 2 or
more of them.

3. Except where subd. 2. applies, employment by a corporation, or a limited

liability company which has elected to treated as a corporation under this chapter,

if one—fourth or more of the ownership interest, however desi gnated or evidenced,

in the corporation is or during such employment was owned or controlled, directly
or indirectly, by the individual.

108.04(1)(gm) Paragraph (g) does not apply if the department determines that the
individual whose base period wages are being computed was employed by an
employer which is a family corporation and the individual’s employment was
terminated by the employer because of involuntary cessation of business of the
family corporation under one or more of the following circumstances:
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1. Dissolution of the family corporation, due to economic inviability, under ch.

180 or ch. 183 or the analogous applicable laws of the jurisdictionin which the
family corporation is incorporated_or organized.

2. Filing fer-eorperatea petition in bankruptcy by the family corporation:

3. Filing for personal bankruptcy by all owners who are personally liable for any
of the debts of the family corporation; or

4. Disposition of a total of 75% or more of the assets of the family corporation
using one or more of the following methods:

a. Assignment for the benefit of creditors.

- b. Surrender to one or more secured creditors or lienholders.

c. Sale, due to economic inviability, if the sale does not result in ownership or
control by substantially the same interests that owned or controlled the family
corporation. It is presumed unless shown to the contrary that a sale, in whole or in
part, to a spouse, parent or child of an individual who owned or controlled the
family corporation, or to any combination of 2 or more of them, is a sale to
substantially the same interests that owned or controlled the family corporation.

108.04(7)(r) Paragraph (a) does not apply if the department determines that the
employee owns or controls, directly or indirectly, an ownership interest, however
designated or evidenced, in a family corporation and the employee’s employment
was terminated by the employer because of an involuntary cessation of the
business of the family corporation under one or more of the conditions specified
in sub. (1) (gm). In this paragraph, “family corporation” has the meaning given in
s. 108.02 (15m) and also includes a corporation or a limited liability company
which has elected to be treated as a corporation‘under this chapter in which 50%
or more of the ownership interest is or was ow1gied or controlled, directly or
indirectly, by one or more brothers or sisters of a claimant, or by a combination of

one or more brothers or sisters and one or morz“s of the persons specified in s.
108.02 (15m) (a).

,\ 4

REASON FOR PROPOSED CHANGE

Since Wisconsin’s LLC law became effective in 1994, LLCs have become the

most widely used new business organization. As a result, the department has seen a
growing number of issues relating to the tax status and benefit eligibility of LLC

members. The department has been forced to confront these issues in the absence of
clear statutory guidance.

Not surprisingly, contradictory treatments of LLC members have arisen both

within the department and between the department and the Labor and Industry Review
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Commission. In a few particularly troublesome situations, LL.C members were found to
be employees and eligible for benefits, while at the same time tax audits determined the
same members were non-employees. '

This proposed change would address those problems by clarifying the
department’s treatment of LLCs and by unifying the approach toward LLC members for
tax and benefit eligibility purposes. The statute would also simplify the tax treatment of
LLCs in that they will be treated in the same manner for unemployment taxes and
benefits as they elect to be treated for federal tax purposes. The department’s workgroup
determined that it would be in the best interests of employers, claimants and adjudicators
to develop a statute providing for a consistent and unified approach.

IV.  BRIEF HISTORY AND BACKGROUND OF CURRENT PROVISION

There is currently no provision that applies specifically to the unemployment
insurance status of LLCs or LLC members.

V. EFFECTS OF PROPOSED CHANGE

Under the proposed statute, if LLCs elect to be treated as corporations with the
Internal Revenue Service then the department will treat them as corporations for the
purposes of unemployment taxes and benefit eligibility. LL.C members would then be
treated for tax and benefit purposes as corporate officers, and could be employees if they
perform paid services for the LLC. In addition, LLC members could satisfy the exclusion
of certain corporate officers from benefit eligibility.

If LLCs wish to be treated as either sole proprietorships or partnerships, or do not
make an election, the proposed statute provides that the department will treat LLC
members as either sole proprietors or partners in a partnership. Pursuant to the related
provisions, an individual is neither an employee of his or her own sole proprietorship, nor
an employee of a partnership in which he or she is a partner. Consequently, if LLCs are
treated as sole proprietorships or partnerships, LLC members will generally be ineligible
for benefits and LLCs will not be responsible for contributions for their services. The
department reserves the right, however, to treat any LLC member as an employee to
avoid the use of these provisions to perpetrate fraud on the program. '

VI.  FiscAL EFFECTS

The proposal facilitates utilization of the LLC as a form of business organization
by clarifying how LLCs will be treated for Unemployment Insurance purposes. It does
not require adopting a particular form of business organization (sole proprietorship,
partnership, or corporation). As a business entity can achieve the same result both under
current law and under the proposal with respect to unemployment insurance coverage,

benefits, and taxation, clearly stating the options as they apply to an LLC is unlikely to
have a significant fiscal effect.
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VII. STATE & FEDERAL ISSUES

The proposed statute is consistent with federal regulations that provide for LLCs
and other unincorporated entities to elect their classification for federal tax purposes. See
26 CFR § 301.7701-1. Under federal law, an unincorporated entity that consists of two
or more members may elect to be treated as either a corporation or a partnership. 26 CFR
§ 301.7701-3(a). A business entity with only one member may either elect to be treated
as a corporation or have its status “disregarded” as an entity separate from its owner. If
an entity’s status is “disregarded” the entity will be treated as a sole proprietorship. 26
CFR §§ 301.7701-2(a)-(c). If LLCs and other incorporated entities make no election,
federal default rules provide that they will be treated as partnerships if they have two or

more members and sole proprietorships if they have one member. 26 CFR § 301.7701-
3(b).

VIII. PROPOSED EFFECTIVE/APPLICABILITY DATE



MGM 4. Restore partial successorship provisions in effect prior to 2001 Wisconsin Act
35. 4

When unrelated parties transfer a business under current law, the transferee (successor)
may choose to use the unemployment insurance employer account balance and taxable
payroll (rating factors) for determining the tax rate of the successor business only when
100% of the business is transferred. The proposal would allow the successor the option
of using the predecessor’s rate factors when at least 25% of the business is transferred
and other conditions are met to assure the integrity of the reserve fund. If the option of
assuming the rate factors of the predecessor is not taken, the transferee would start with
the new employer rate if a new business or treat the workers as newly hired in an existing
business if the transferee is already in business. o

When related parties transfer a business under current law, the transferee assumes the
rating factors of the predecessor only if 100% of the business is transferred or the
unemployment insurance employer account balance of the transferor is overdrawn. In all
other cases under current law the transferee receives the new employer tax rate or, if
already in business, treats the new workers as if newly hired into that business. The
proposal would require the transferee to assume the rating factors of the predecessor in all
business transfers between related parties.

The proposal is not a matter of cost to the reserve fund. Itis primarily an issue between
buyers and sellers of businesses. The proposal would allow some sellers to receive a
higher price for parts of their business when the buyer has an opportunity to assume a
lower tax rate than is possible under current law.



MGM 3. Work Search

~A. Institute a permanent requirement for two work search activities per week and

B.

B.

increase departmental monitoring of the requirement; or,

Change Administrative Rule Chapter DWD 127 as follows:

1. Waive work search in any week in which a claimant performs work in an
employment other than self-employment; |

2. Amend DWD 127.02 to allow work search waivers whenever a claimant has
reasonable expectation of recall;

3. Require the same work search of self-employed claimants as is required of other
claimants who are not job attached; ‘

4. Require two work search activities each week;

5. Allow the department to deny benefits retroactively for any week in which
required work search was not performed and no fraud was found;

6. Require claimants to keep work search records during the entire benefit year and
its extensions;

7. Simplify the structure of the rule by combining the sections on mandatory and
personal circumstances leading to a work search waiver;

8. Delete obsolete references to reporting in person and the reference, if redundant,

~ to ineligibility resulting from failure to certify that work search has been made;
and, ;

9. Delete redundant references to allowing a claimant to refuse to apply for work
with an employer that the claimant quit for good cause attributable to the employer
or for sexual harassment.

A requirement to make two work searches instead of one is not expected to have a
major fiscal impact on the Reserve Fund even though it may increase administrative
expenditure. Most people who are looking for work already make more than one
application per week. The proposal is directed at exceptional situations where there
may be questions about how actively an individual is looking. It is assumed that
present and any newly adopted waivers of work search would continue as, for
example, when someone has a definite date for recall; is registered at a union hiring
hall, etc.

The nine proposed changes to DWD Rule 127 are not expected to have any major
fiscal impact except for the change that would allow the department to disqualify
benefits retroactively for any week in which work search was not performed and
fraud was not found. (When fraud is found, benefits may already be denied
retroactively.) Based on a selective survey of adjudicators, it is the opinion of field
office staff that it would not be unreasonable to expect about 300 people disqualified
if adjudicators were allowed to do so when following up on complaints in cases in



which it seemed unlikely that work search was being performed. As there is already a
limit of eight weeks to which the disqualification may be applied, it was assumed that
disqualification would on average occur for 4.5 weeks per person. The total
reduction in reserve fund expenditure as a result of this provision would be
approximately $300,000.
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From: Smith, Thomas E - DWD Ul .

Sent: Monday, October 13, 2003 11:16 AM

To: Kuesel, Jeffery

Cc: Frigo, Greg; Kho, Michelle; Tillema, Richard; Wojick, Terese
Subject: Work Search Law Change

Jeff - Here is the latest version of the language for the work search law change.

Work Search
Naiver and ER Veri..



108.04(2)(a)

3. The individual ts—seelang—smt&ble—weﬂeduﬂﬂg-thaHveeleef—dumag-eheJéé—week
period-beginning-on-January2;2000the-individual-conducts a reasonable search for

suitable work during that week. The reasenable-search for suitable work k required-during
the-period-speeified-in-this-subdivisiea-must include 2 actions that constitute a reasonable
search as prescrlbed by rule of the department The-depaﬁmeﬂt—sha:l-l—by—m-le—feqme

GF&Hdade-fer—the—se&reh-sebe-eeﬁsidefed-feaseﬂablerThis subdivision does not apply to

an individual if the department determines that the individual was laid off from work but

there is a reasonable expectation of reemployment by the employer. In determining

whether the individual has a reasonable expectation of reemployment the department
shall request the emplover to verify the individual’s employment status and shall also

consider other factors, including but not limited to,:

a. The past history of layoff and reemployments by the employer:

b. Any information which the emplovyer furnished to the individual or the
department about the expected reemployment date: and

c. Whether the individual has recall rights with the employer under the
provisions of any applicable collective bargaining agreement.




