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1 AN ACT ¢to credfe 16.855 (9m), 66.0901 (10), 84.06 (2) (¢) and 103.503 of the

2 statutes; relating to: drug and alcohol testing of employees who are required

3 to be paid the prevailing wage rate for work performed on projects of public

@ works s ﬁqu\ﬂs Ny prryem YwoX \MQD

Analysis by the Legislative Reference Bureau

Under current law, subject to certain ¢xceptions, all laborers, workers,
mechanics, and truck drivers employed on a statg or local public works project whose
estimated cost of completion is $37,000 or mgre for a single-trade public works
project or $180,000 or more for a multiple-trade public works project must be paid
at the rate paid for a majority of the hours workpd in the person’s trade or occupation
in the county in which the project is located (pfevailing wage law).

This bill ihi tddingi for a contract to perform work on a
public works project that is subject to the prevailing wage law (project) untess\the
: swith the bid a statement that the person, and all subcontractors and
agents that will be performing work on the project, (employer) have in place, or will
have in place before any work on the project commences, a drug and alcohol testing
program that complies with the bill. negetve

Under the bill, an employer may nd¢ pAImit a laborer, worker, mechanic, or
truck driver who is covered under the prewailling wage law (employee) to work on a
project unless the employee has beeu testefl{for the presence of drugs or alcohol in
the employee’s system not more than 12 nhonths preceding the date on which the
employee commences work on the project or unless during those 12 months the
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employee has been particigating in a random testing progfam i
mn as-tested-at-thereommencement-of the emplayed: icipation.i :

-After an employed begins work on a project, the en11ployee must submit to
reasonable suspicion testing| which is testing conducted based on a reasonable belief -
Zoan S0

of the employer that the employee is using or has used drugd or alcohol in violation
of the employer’s policyfol -.;‘(77:-;;— drtelARTStiDe ‘
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retttyand rakdom testing, which is testinkg conducted randomly
on a-perecentage of-the employeri o according to oljective, neutral, and
nondiscriminatory criteria and spread out throughout the yesaso that on any given
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as any controlled substance, controlled substance analog, prescription drug, or

day any given employee has an equal chance of being tested. f/Tte bill defines a g’ [E}@
m

nonprescription drug that the @ op N
determines byrule is subject to testing under the bil 1 ' t ‘6.:
bo—eretire-hy rule the-minimum alcohol-eorrcentration thati fdered-to-be4 A
T~ [ 2 8 ’;:
The bill requires an employep, before testing an employee or a person who has ? ?; jo
been offered a position contingent on passing a test (applicant), to provide the | § ~
employee or applicant with a written policy statement that is required under the bill & 3
o include certain information, including all of the following: £oF & ver fred ok
1. A general statement of the employer’s policy concerfiing drug or alcohol use, | £ %
‘which statement must include the circumstances ugder which an employee or | & $
applicant may be required to submit to testing and th actions that-the employermay 5 e
i a refusal to submit to testing orfg] positive cap{irmed test result | ¢
that has been verified by a licensed physician who has knowledge of substance abuse g
disorders, laboratory testing procedures, and chain—of-custody procedures and who i‘(
has the necessary medical training to interpret and evaluate a positive test result, £

a person’s medical history, and any other relevant biomedical information (medical
review officer). :

2. A statement that the testing is required as a condition of performing work
on a project.

3. Alist of the drugs for which testing is required. :

4. A description of the procedures under which the testing is conducted and the
employee protections specified in the bill.

5. A list of the most common medications that may alter or affect a test.

6. A statement concerning the confidentiality of information relating to a test
as provided in the bill. Specifically, the bill provides that information relating to a
test result is confidential and may be disclosed only on the specific written consent
of the employee or applicant or on the order of a court, hearing examiner, arbitrator,
or other decision maker for purposes of a proceeding arising out of an adverse
employment action taken as a result of the test. The bill further provides that
information relating to a test result may not be used against an employee or
applicant in any criminal or civil proceeding, except by the employer in a proceeding
arising out of an adverse employment action taken as a result of the test.
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7. The names, addresses, and telephone numbers of employee assistance

programs and local drug and alcohol rehabilitation programs at which the employee
)may voluntarily seek treatment. '

8. A statement that the employee or applicant may challenge or explain a
(positivef—eenfirmed) test result to the medical review officer and may provade

aformad rproyer—ehattenging—a—peositive~confirmed te esut—Qr
LRS- WR-tRre-testresutt-does-not-consttute-a~=olation of the-emploveriesmslic
9. A statement that the employee or applicant

.
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drugs that the employee or applicant Reregdeettisn

The bill affords certain protections to an employee or applicant who is required

. 3 - [t be tested under the bill. Specifically, under the bill:
W 1. An employee or applicant must be given the opportunity to provide, both J
before and after a test, information that is relevant to the test, including

o Froe 9’“\’0'3(( identification of any prescription or nonprescription drugs that the employee or
odwaancYubor X applicant is taking and any other relevant medical information. erfied

— 2" The employelymust inform an employee or applicant of afpositive senficemed
sane ww\(m(e) test result jhathasbeen yerified-by-amedical-reviewoffiee mthe consequences of the
, da . test result, and the options available to the employee or applicant, within fixée

after the employer receives the test result; the employee or applicant
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sciplined, or otherwise discriminated Y 9 b)
against solely on the basis of voluntarily seeking treatment for a problem relating \g/ 4 X
to drug or alcohol use, if the employee has not previously tested positive for drug or| 8 vt
alcohol use, entered an employee assistance program for problems relating to drug | 7 5 €
Gn vanaR or alcohol use, or entered a drug or alcohol rehabilitation program, and an employee~i—7~ %o 72(
or applicant may not be discharged, disciplined, or otherwise discriminated against | X
ased solely om4 positive test resultighat has not been verified ; ¢ g ";ﬂ
#abl by a medical review officer. ST CanGewmed pogifive Yed tegulY 5 >
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) 5udbpck s 4. In the case of reasonable—suspicion testing, the employer must provide the| o © -
T ven bucgowwn))employee with documentation of the circumstances on which the reasonable "; v %
'\>\, e suspicion is based. F{ _g\ 7
Qenylaye e 5. A test must be conducted immediately befgre, uring, or immediately after é ~
Yre cesuX & ( work and at the employer’s expense, except that anyyadditional testing requested by| 5 ~
: . ) _ i g
™o vekey o <the employee or applicant, but not required by the employer, is at the expense of the|<. 2
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ions to an employer that is required to
conduct drug or alcohol testing under the bill. Specifically, under the bill:

1. An employee or apphcant who has gfpositivereenfirmed test result thathas

is not considered to be an individual with
a disability for purposes of the law prohibiting discrimination in employment on the
basis of dlsablhty

Q\-/‘& An employer is not prohlblted from estabhshmg and enforcing reasonable
work rules relating the use, possession, distribution, or dehvery of drugs or alcohol

in the Workplace

A phys1c1an—pat1e t relat10nsh1p is not created between an employee or
applicant and the employer,la medical review officer, or any other person conducting

or evaluatmg a test under the bill.
1 e sguires-DPDWD to-promuleste - R ey .

governing the testing process

9 of the specimens to be tested tp
reporting of the results to the emplo =

—custody procedures to ensure the

__Zm’}f“" 1challengeo expladfi-a : €560 ssult-to-the-med '.‘ v TEW-6Lbeer. AN

Pf For further information see the state and local fiscal estimate, which Wlll be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
-enact as follows

SECTION 1. 16.855 (9m) of the statutes is created tb read:
16.855 (9m) ¢/ The department for a contract to perform
construction work on a project of public works that is subject to s. 103.49 unlessthe

ith the bid a statement that the bidder, and all subcontractors and

@ £ w@® -

agents that will be/performing work on the project, have in place, or will have in place
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before any work on the project commences,

drug and alcohol testing program that
complies with s. 103.503 ‘

shall be submitted on a form that is

adopted and furnished by the departmentﬁaa&SbalNLe*ﬁ'}ed-m-tke‘maﬂnemad—p-}aeg
FesiemaTEt by the-d g’? K weorkKorco é,v,,w\o‘m@

SECTION 2. 66.0901 (10) of the statutes is created to read:

66.0901 (10) DRUG AND ALCOHOL TESTING REQUIREMENTS. a4y A municipality mey

@ Q\\c\\\ Tﬁt\w\cc' o~ k\é&(

14) (e ﬁ) m A statement specified under par—~¢s

i®
\1¢

17
®
19
@
21

22

230

@i

that will be performing work under the public contract, have in place, or will have

in place before any work under the public contract commences, a drug and alcohol

testing program that complies with s. 103.503 arrd-the-rulespremulgated-under s#

shall be submitted on a form that is

adopted and furnished by themmmw{hmmmmm

éo\z\mr\'w«% & WarKKorce Aeve\m

SECTION 3. 84.06 (2) (c) of the statutes is created to read: (Sha\\ v equae 4 b dde F

84.06 (2) (c) &Y The department or an agent under par. (b)

for a contract to perform construction work on a project of highway improvements

that is subject to s. 103.50 mre\with the bid a statement that
the bidder, and all subcontractors and agents that will be performing work on the
project, have in place, or will have in place before any work on the project commences,

a drug and alcohol testing program that compliés with s. 103.503 amd~the-rules



2003 — 2004 Legislature -6- LRB-1714/1

GMM:kmg:jf
BILL SECTION 3
O (po® W A statement specified under shall be submitted on a form that is
2 adopted and furnished by the departmentgend strathbhe fited in the manner and place
D) . 3% WorX Corce "‘{\0\)"'\9!\‘\'
4 SECTION 4. 103.503 of the statutes is created to read:
5 103.503 Drug-free public works projects. (1) DEFINITIONS. In this section:
. . . Q'Of m ?(‘( SORNLe SQ" df \A3$ Qr
J 6 (a) “Alcohol” has the meaning given in s. 340.01 (1@)-| o\eaw i\ W pmrsonts Gy sem

(b) “Applicant” means a person who has applied for and been offered position

as an employee with an employer conditioned on successfully passing a tesk.

Q “Drug” means any of the following that the department determines by rule

10 promulgated under sub. (9) is subject to testing under this section:

11 - 1. A controlled substance, as defined in s. 961.01 (4).

12 2. A controlled substance analog, as defined in s. 961.01 (4m).

13 3. A prescription drug, as defined in s. 450.01 (20).

14 4. A drug, as defined in s. 450.01 (10), that may be dispensed without a
15 prescription. |

@ “Employee” means a laborer, worker, mechanic, or truck driver who

17 | performs the work described in s. 66.0903 (4), 103.49 (2m), or 103.50 (2m) on a project

18 of public works that is subject to s. 66.0903, 103.49, or 103.50.

j @ “Employer” means a contractor, subcontractor, or agent of a contractor or

subcontractor that performs work on a project of public works that is subject to s.

NIt
{2 66.0903, 103.49, or 103.50.
D m “Medical review officer” means a licensed physician who has knowledge of
23 substance abuse disorders, laboratory testing procedures, and chain—of-custody

24 procedures and who has the necessary medical training to interpret and evaluate a
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positive test result, a person’s fiiedical history, and any other relevant biomedical

information. f’\“\/ Pecson Yot bidy
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(2) TESTING REQUIRED. Nupersenraydidifor a contract to perform work on a

project of public works that is subject to s. 66.0903, 103.49, or 103.50 untess~the
( eall sulun “f) N & Kocem aloped L\, Yo c'&o\;o.r\'mv—;h

itehwith the bid a statemenj{fhat the person, and all subcontractors and

agents that will be performing work on the project, have in place, or will have in place

before any work on the project commences, a drug and alcohol testing program that

complies with this section a

(3) NOTICE TO EMPLOYEES AND APPLICANTS. (a) Before testing an employee or

il @pc\.(\'\l adMmwmasreaXs e

applicantMor the presence of drugs or alcohol, an employerfshall provide the

employee or applicant with a written policy statement that contains all of the
following:

1. A general statement of the employer’s policy concerning employee drug or
alcohol use, which statement shall include the circumstances under sub. (4) under

which an employee or applicant may be required to submit to testing and the aetions

. . r he basidof
veeryhied
aigositlve,-mnﬁimedtestresult hat-has-h erified-by-a-medicalreviewofficer or

on-thebasis of a refusal to submit to testing.

public works that is subject to s. 66.0903, 103.49, or 103.50.

3. Alist of all drugs for which testing is required, by brand name or common

name as well as by chemical name.
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4. A description of the procedures specified in sub. (5) ammd~ia-the—rules
prerruigated under-sub.(9) under which the testing is conducted and the employee

protections specified in sub. (6).

5. A list of the most common medications, by brand name or common name as
well as by chemical name, that may alter or affect a test.

6. A statement concerning the confidentiality of information relating to a test
as provided in sub. (8).

7. The names, addresses, and telephone numbers of employee assistance

@ooqcncnu;w@tj

programs and local drug and alcohol rehabilitation programs at which the employee

10 or applicant may voluntarily seek treatment.

11 8. A statement that an employee or applicant who receives a pesitrve, confirme
12 test result may challenge or explain the result to the medical review officer within
13 5 working days after receiving notification of the test result; that, if the explanation
14 is unsatisfactory to the medical review officer, the medical review officer will report
15 the test result to the employer; and that HMzemployee or applicant whe

16 [Tormthre e Do ver ot rnatEve—ead

17

18

(b) An employer that requires testing under this section shall include notice of
24 that requirement on all vacancy announcements for positions for which the testing

25 is required, shall post notice of the employer’s testing policy in at least one
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1 conspicuous and easily accg¢ssible place on the site of the project of public works that

2 1s subject to s. 66.0903, 108.49, or 103.50, and shall make available a copy of the

3 policy to any employee or applicant on request.

4 (4) WHEN TESTING REQUIRED. (a) An employer may not permit an employee to

5 work on a project of public works that is subject to s. 66.0903, 103.49, or 103.50 unless
@ the employee has buex/ testednot more than .12 months preceding the date on which

7 the employee commences work on the project or unless during thqse 12 months the

employee has been participating in a random testing program under which the

: ‘ cem ploye ticipati
10 pregranf
11 (b) After an employee begins work on a project of public works that is subject
12 . to s. 66.0903, 103.49, or 103.50, the employer shall require /the employee to submit
13 to reasonable—suspicion testing and
14 g e

15 (o R ker~lftheemployer has a reasonable belief, based on specific objective and
16 articulable facts and reasonable inferences drawn from those facts, that an employee

1D is using or has used drugs or alcohol in violation of the employer’s policy,the
I3 stploye

19 Those facts and inferences may be based on any of the following:

20 1. Facts or events observed while the employee is at work, such as direct

21 observation of drug or alcohol use or of the physical symptoms or manifestations of

22 being under the influence of drugs or alcohol.

23 2. Abnormal conduct or erratic behavior of the employee while at work or a
.24 significant deterioration in the employee’s work performance. |

25 | 3. A report of drug or alcohol use provided by a reliable and credible source.



10

11

12

13

14

15

16

17

18

20

22

23

24

2003 — 2004 Legislature ~10- LRBania
BILL SECTION 4
4. Evidence that the employee has tampered with a drug test during his or her
employment with the employer or after receiving an offer of employment with the
employer.

5. Information that the employee has caused, contributed to, or been involved
in an accident while at work.

6. Evidence that the employee has used, possessed, attempted to possess,
distributed, or delivered drugs or alcohol while at work, while on the employer’s
premises or on the site of the project of public works that is subject to s. 66.0903,
103.49, or 103.50, or while 0‘ erating the employer’s vehicles, machinery, or

equipment.

7. Any other fact or event fhat provides a reasonable belief that the employee

is using or has used drugs or aJcohol in violation of the employer’s policy.

4 (d) If an employee as a cogndition of confinued employmsatenters an emplo
assistance program.for problgms relating to-d gs or alcohol or enters a drug or

alcohol rehabilitation progragis#kg employer shall require the employee to submi

to testing as a follow=tp to tHat program atdeast once a year for the 2—year period

after completion of the progrgm. Testing under this nara graph 3hall be conducted ,
P‘(l’!f Q™ Qm?\g\,{.t \91 CQ\\I'\§ W\r\( ‘%ﬁ [ ?euq‘k' 6@ P\A\>\\(__ \

SH-pRoarnIng warks WX vs by kW o4l blaqen 192,99 o \oy.go
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W~Anmployer shall require mployee to submit to random testing. e &
'\Q “3\" A\ ‘2 Y i, )){0,-?6}
: J
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sha dor random testing according to objective, neutral,
and nondiscriminatory crfteridfand shallspread-eut the tes mngithroughout the year

so that on any given day hny given employee has an equal chance of being tested.

Testing under this paragijaph shall be conducted without prior warng

r]
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NG PROCEDURES. Testing for the presence of a drug I be

of a urine specimen

accomplished through an analysi rde€d by the employed.

esting for the presence of alcohol shall lished through an analysis of

breath specimen provide e employee. Testing underthis subsection shall be

performed . aecording to procedures—prescribed i Tules—promulsated—bs s
department under sub. (9
(6) EMPLOYEE PROTECTION. (a) Both before and after testing, an employee or

applicant shall be given the opportunity to provide any information that he or she

considers relevant to the test, including identification of any prescription drugs or

nonpfescription drugs that he or she ichuﬁﬂy using or has recently used or any
¥

LimaYcﬂ"\7 od LUNCNY s\'( c;\\'or 9

other relevant medical information. m e review o e
(b) Within B\working day§ after receipt of ajp ositivegsoninemed test result thet

ac AW "' ~?¢’7§7 ﬁd\mm
has : i i , the employe—rﬁhall inform the employee

options available to the employee or applicant. On request, the

provide a copy of the test result to the employee or applicant.

result that i i i of applicant]

may submit informatign to the employer challenging the test result or explaining

why the test result does not comstitute a violatiorrof the employer’s policy.
(d) Within 20 working days afterfeceipt.of the information specified in par. (c),

the employer shall determine whether the employess hallenge or explanation is

satisfactory apd§hall inform the employee or applicant of that determination. If the

hallefige-er-explanatiomis—unsatisfactory—theemployer_shall provide~a.written
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@ @ (&)\ An employer may not discharge, discipline, refuse t hire, or otherwise
Q discriminate against an employee or applicant based solely on positive test result
@ that has not been verified by-aconfirmationtest-and by a medical review officer.
é @ ¢\ An employer may not discharge, discipline, or otherwise discriminate
7 against an employee based solely on the employee voluntarily seeking treatment for
8 a problem relating to drug or alcohol use if the employee has not previously tested
9 positive for drug or alcohol use, entered an employee assistance program for
10 problems relating to drug or alcohol use, or entered a drug or alcohol rehabilitation
11 program. @ v
1\@ % If testing is conducted based on reasonable suspicion under sub. (the
13 employer shall document in writing the circumstances on which that reasonable
14 suspicion is based and, on request, shall provide a copy of that documentation to the
15 employee. The employer shall retain a copy of that documentation for not less than
16 one year.
@ m Any test of an employee conducted under this section shall occur
_\)/—1-8 immediately before, during, or immediately after the regular work period of the

employee and she e considered-tg be performedd ing work time for purposes-ef

—determiningwages benefrtssand houyrsoftaber.g ""'L#" The employer shall

pay the cost of all testing under this section required by the employer. The employee

21
@ or applicant shall pay the cost of anyfgdditional testing requested by the employee

@ or applicant, but not required by the employey,
2%

) S“\DJ{‘\/ Yo re‘w\k"“&w'\% \'77 e (“\7\0\/@ . \<’ Y\"LQ \‘Q‘a“\\’ & Yhx
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Cl) ~sestian is not considered to be an individual with a disability, as defined in s. 111.32
2 (8).

ATges Or diSciplines ame

. .
C CQ ara O el 4L0-R-av-0-001N.6-80-10 b0

3
4
5
6
@ % This section does not prohibit an employer from establishing and enforcing

8 . reasonable work rules relating to the use, possession, distribution, or delivery of
9 drugs or alcohol in the workplace.
10 eH—This Section—does—not—prehibit o emplove 0 onducting_a
11 _screeningoxgther test of an employee who provides wri and informed consenf
12 to the screening or othértest for the purpeses of determining the employee’s level of
13 exposure to a potentiglly~foxic chémmical or potentially toxic substance in the
14 workplage="That screening or other testing is lint o the specific chemical or
15 SHDSTATICE Howaenen-the employesconsents to-RCTTEINg OF testing.

\]3 @ @@k The establishment, implementation, or administration of a testing program

17 under this section does not create a physician—patient relationship between an
ded & o & 9Ty tudwe v SXeeker

18 employee or applicant and the employer;fa medical Teview officer, or any other person
19 conducting or evaluating a test under this section.

20 (8) CONFIDENTIALITY. (a) Except as required or permitted under this section,
21 any information, written or otherwise, relating to the result of a test conducted under
22 this section shall remain confidential and may be disclosed only as follows:

23 1. On the specific written consent of the employee or applicant who is the
24 subject of the test. That consent shall state the name of the person who is authorized

25 to obtain the information, the purpose of the disclosure, the precise information to
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be disclosed, and the duration of the consent and shall be signed by the person
authorizing the disclosure.

2. On the order of a court, hearing examiner, arbitrator, or other decision maker
for purposes of a court proceeding, administrative proceeding, grievance proceeding,
or any other proceeding arising out of an adverse employment action taken as a
result of a test conducted under this section.

(b) Except as provided in par. (a) 2. and (c), information relating to the results
of a test conducted under this section may not be used against an employee or
applicant in any criminal or civil proceeding.

(¢) An employer may use any information, written or otherwise, relating to the
result of a test conducted under this section in a court proceeding, administrative
proceeding, grievance proceeding, or any other proéeeding arising out of an adverse

employment action taken as a result of a test conducted under this section.

nder which the drug and alcohol testing required under this section shkdll bk

condutted. Those rules shall include all of the following:
(a) Alistofthe drugs for which testing is required under gub. (4) and, for each
of those drugs, the minimym detection level that is consid€red to be a positive test
result.
(b) The minimum alcohol concenbratigz ; as defined in s. 340.01 (1v), that i#

considered to be a positive test result,

(c) Protocols governing e collection of uring

and breath specimens from

employees and applicgafs who are subject to testing, the ihitjal testing of thosd

specimens, cg

firmation testing of positive initial test results, verifjcation by a

medieg
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remployer of positive, confirmed test results that have been verified by a—nre }

review officer.

(d) Chain<gf-custody procedures to ensurethe integrity of a urine or breath

specimen collected from amemployee or applicant from the point of collection to final
disposal of the specimen. Thos&provedures shall include procedures governing the
identification, labelifg, handling, transpoxtation, storage, and retention of

specimens sg.a€ to ensure reliable and accurate test Tesylts.

€) Procedures under which an employee or applicant may challenge or explainl

\drug and alcohol testing/ The departmentN\of workforce development may also

ba—aaadiacl ag O A - ad tha o
are’ - 8 e O AT e300

preyer-a-positive, confirmed tes C

SECTION 5. Nonstatutory provisions.

(a) Technical advisory committee. The department of workforce deve pment

shall appoint a technical advisory committee under section 227.13 ofthe statutes to

advise the department concerning the rules required to be promulgated under

section 103.503 (INof the statutes, as created by thi€ act. The committee shall

include, at a minimum, dge member who is a repfesentative of a labor organization
that represents employees emyloyed in the building trades, one member who is a
representative of a contractor actiVel§ engaged in performing work on projects of]

public works, and one member who is a Pepresentative of a laboratory that performs

appoint additional paémbers who have knowledde_and expertise in the area oq
Yvorkplace drug ahd alcohol testing so long as the numberof members representing

abor orgapfZations and the number of members representing cOntractors are equal.

8) Rule-making deadline. The department of workforce devels pment shall

ubmit i

9) of the statutes,
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1 gecreated by this-aetto-thetepistative-eeuncitstaffunder section .15 (1) of the

2 statutes no later thapthefirst day-eftire-6th-man h beginning afterthe effective date

ofthisparasraph,

@@) TRANSITIONAL PROVISIONS. An employer that is required under section

103.503 (2) of the statutes, as created by this act, to have, but that does not have, a

o @

6 drug and alcohol testing program in place on the effective date of this subsection shall
7 provide notice to all of its employees that a drug and alcohol testing program is being
8 implemented and may not begin actual drug and alcohol testing until 60 days after
9 the date of the notice. An employer that has a drug> and alcohol testing program in
10 place on the effective date of this subsection is not required to provide notice under
11 this subsection.
12 SECTION 6. Initial applicability.
13 (1) COLLECTIVE BARGAINING AGREEMENTS. This act first applies to an employee
14 who is affected by a collective bargaining agreement that contains provisions

15 inconsistent with this act on the day on which the collective bargaining agreement
/1&6 M&expires or is extended, modified, or renewed, whichever occurs first. 7\%@4)

SECTION 7. Effective date?T/his act takes effect on the first day of the 12th
RO,
month beginning after publicatio ep¥as 1o :

ANE)) LE— . on the

20 (END)
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(INSERT 6-8) ‘/

(c) “Certified laboratory” means a laboratory that is certified by the subs‘ljance

eV
abuse and mental health services administration of the P?partment of health

and human services to engage in drug testing for federal agencies.

(d) | “Confirmatory test” means a test by a gas chromatography/mass
spectrometry testing procedure of a urine specimen conducted after an initial
screening test.

(e) “Confirmed positive test result” means a finding by a confirmatory test of
the presence in the tested urine of any of the drugs or their metabolites specified in
sub. (5) (a) to (e) at or above the minimum detection level specified in sub. (5) (a) 2.,

v N -
(b) 2., () 2.,(d) 2., or (e) 2.

(END OF INSERT)
(INSERT 6-21)

(i) “Initial positive test result” means a finding by an initial screening test of
the presence in the tested urine of any of the drugs or their metabolites specified in
sub. (5) (a) to (e) ‘zg; or above the minimum detection level specified in sub. (5) (a) 1,
(b) 1. (c) 1. (d) 1. or (e) 1

() “Initial screening test” means a test by an immunoassay procedure of a urine
specimen.

(END OF INSERT)
A (INSERT 7—4)

(ng hird-party administrator” means a person contracted by an employer,
either directly or in cooperation with other employers or organizations, to administer

the drug and alcohol testing program of the employer under this section.
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(m) “Verified positive test result” means a confirmed positive test result that
has been verified by a medical review officer.

(END OF INSERT)

(INSERT 8-22) (/

, request a retest of the specimen that tested positive by a certified labofatory
chosen by the employee or applicant at the expense of the employee or applicant.
9. A statement that the employee or applicant, both before and after testing,
shall be given the opportunity to provide any information that he or she considers
relevant to the test, including identification of any prescription drugs or
nonprescription drugs that he or she is currently using or has recently used or any
other relevant medical information.

(END OF INSERT)

(INSERT 9-10) ‘/

not less than 20 percent of the participants in the program are randomly tested

without warning during each 12-month period, participants are selected for testing
according to objective, neutral, and nondiscriminatory criteria, and testing is spread
out so that on any given day any given participant has an equal chance of being tested e

(END OF INSERT)

(INSERT 11-6) '/

(5) TESTING PROCEDURE. Testing under this section shall be performed by a

certified laboratory selected by the employer or | —party administrator and shall

be conducted in accordance with scientific and technical guidelines established by
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department of health and human services for those certiﬁedAlaboratdries. At a
minimum, an employee or applicant shall be tested for all of the following:

(a) Ainphetamines, with the following minimum detection levels constituting
a positive test result:

1. Alevel of 1,000 nanograms per milliliter constituting an initial positive test
result.

2. Alevel of 500 nanograms per milliliter constituting a confirmed positive test
result.

(b) Cocaine metabolites, with the following minimum detection levels
constituting a positive test result: |

1. Alevel of 300 nanograms per milliliter constituting an initial positive test
result.

2. Alevel of 150 nanograms per milliliter constituting a confirmed positive test
result.

(c) Marijuana metabolites, with the following minimum detection levels
constituting a positive test result:

1. Alevel of 50 nanograms per milliliter consti;cuting an initial positive test
result.

2. Alevel of 15 nanograms per milliliter constituting a confirmed positive test
result.

(d) Opiates, with the following minimum detection levels constituting a
positive test result:

1. Alevel of 2,000 nanograms per milliliter constituting an initial positive test

result.
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2. Alevel of 2,000 nanograms per milliliter constituting a confirmed positive
test result.

(e) Phencyclidine, with the following minimum detection levels constituting a
positive test result:

17 A level of 25 nanograms per milliliter constituting an initial positive test
result.

2. Alevel of 25 nanograms per milliliter constituting a confirmed positive test
result.

(f) Alcohol, with an alcohol concentration of the amount spe'ciﬁed in s. 340.01
(46m) (a) or more constituting a positive test result, as determined by an analysis of
a breath specimen provided by the employee or applicant.

(END OF INSERT)
(INSERT 12-2) ¢—

(¢c) Within 5 working days after receiving a verified positive test result, the
employee or applicant may request a retest of the specimen that tested positive by
a certified laboratory chosen by the employee or applicant. The employee or
applicant shall pay the cost of any retesting requested by the employee or applicant,
but not required by the employer, subject to reimbursement by the employer if the
result of the retest is negative. |

(END OF INSERT)

[ (INSERT 12-20) L

. If the test is conducted during an employee’s regular work period, the

employee shall be paid for the time lost from work at the employee’s hourly basic rate

of pay, as defined§f)s. 103.49 (1) (b), plus the hourly contribution for health insurance
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benefits, vacation benefits, pension beneﬁts, and any other bona fide economic
benefits payable to the employee. If the test is conducted outside the employee’s
regular work period, the employee shall be paid for the time necessary to take the
test, including reasonable travel time, at the employee’s hourly basic rate of pay.

(END OF INSERT)
(INSERT 15-9)

(9) RECORDs; INSPECTION; ENFORCEMENT. (a) Each employer shall keep full and
accurate records documenting the employer’s compliance with this section. The
department or a contracting local governmental unit under s. 66.0903 may demand
and examine, and every employer shall keep, and furnish upon request by the
department or local governmental unit, copies of all records and information relating
to the employer’s compliance with this section. The department may inspect records
in the manner provided in this chapter, and every employer is subject to the
requirements of this chapter relating to the examination of records.

(b) If requested by any person, the department shall inspect the records of any
employer to ensure compliance with this section. If the employer subject to the
inspection is found to be in compliance and if the person making the request is a
person performing the work specified in s. 66.0903 (43,/103.4(9/(2m), or 103.‘5/0 (2m),
the department shall charge the person making the request the actual cost of the
inspection. If the employer subject to the inspection is found to be in compliance and
if the person making the request is not a person performing the work specified in s.
66.0903 (4), 103.49 (2m), or 103.50 (2m), the department shall charge the person

making the request $250 or the actual cost of the inspection, whichever is greater.
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(10) NONCOMPLIANCE; PENALTIES. (a) An employee or applicant who refuses to
submit to testing as required under this section or who is the subject of a verified
positive test result may not be permitted to work on a project of public works that is
subject to s. 66.0903, 103.49, or 103.50 until the employee or applicant tests negative
for the presence of drugs or alcohol in his or her system. An employee who is the
subject of more than one verified positive test result during the life of a project of
public works that is subject to s. 66.0903, 103.49, or 103.50 may not work on the
project for the life of the project.

(b) Any employer that permits an employee to work on a project of public works
that is subject to s. 66.0903, 103.49, or 103.50 in violation of this section may be fined
not more than $200 or imprisoned for not more than 6 months or both. Each day that
a violation continues is a separate offeﬂse.

(11) DEBARMENT. (a) Except as provided under pars. (b) and (c), the department
shall distribute to all state agencies a list of all persons whom the department has
found to have permitted an erﬁployee to work on a project of public works that is
subject to s. 66.0903, 103.49, or 103.50 in violation of this section at any time in the
preceding 3 years and shall notify any local governmental unit applying for a
determination under s. 66.0903 (3) &r exempted under s. 66.0903 (6) gthe names of
those persons. The department shall include with any name the address of the
person and shall specify the date of the violation. A state agency or local
governmental unit may not award any contract to the person unless other ise
recommended by the department or unless 3 years have elapsed from t}?ey\d;:a tl‘ls
department issued its findings or date of final determination by a court of competent

jurisdiction, whichever is later.
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(b) The department may not include in a notification under par. (a) the name
of any person on the basis of having let work to a person whom the department has

found to have permitted an employee to work on a project of public works that is

has not exhausted or waived all appeals.

(d) Any person submitting a bid ¢n,_a project th.
on W\ C

or 103.50 shall, on the date [the person submits the bid, identify any construction

is subject to s. 66.0903, 103.49,

business in which the person, or a shareholder, officar, or partner of the person, if the
d on which
- person is a business, owns, or has owned/at least a 25% interest on the datels‘.he persoc\l
on WW, ¢
submits the bid or at any other time within 3 years preceding the date@e person

submits the bid, if the business has been found to have permitted an employee to

work on a project of public works that is subject to s. 66.0903, 103.49, or 103.50 in

violation of this section.

(END OF INSERT)
(INSERT A)

Finally, the bill specifies that an employee or applicant who fails to submit to
testing as required under the bill or who is the subject of a verified positive test result
may not be permitted to work on a project of public works that is subject to the
prevailing wage law until the employee or applicant tests negative for the presence
of drugs or alcohol in his or her system and that an employee who is the subject of
more than one verified positive test result during the life of a project of public works
that is subject to the prevailing wage law may not work on the project for the life of
the project. An employer that permits an employee to work on a project of public
works that is subject to the prevailing wage law in violation of the bill is subject to
a fine of $200 or imprisonment for not more than six months or both for each day of
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the violation and is subject to debarment from contracting with any state agency or
local governmental unit for three years from the date of the violation.

(END OF INSERT)
CR.LM EJ l/
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AN ACT to create 16.855 (9;?»)46.0901 (10), 84.06 (2) (c) and 103.503 of the

statutes; relating to: drug and alcohol testing of employees who are required

to be paid the prevailing wage rate for work performed on projects of public

works.

Analysis by the Legislative Reference Bureau

Under current law, subject to certain exceptions, all laborers, workers,
mechanics, and truck drivers employed on a state or local public works project whose
estimated cost of completion is $37,000 or more for a single-trade public works
project or $180,000 or more for a multiple—trade public works project must be paid
at the rate paid for a majority of the hours worked in the person’s trade or occupation
in the county in which the project is located (prevailing wage law).

This bill requires any person that bids for a contract to perform work on a public
works project that is subject to the prevailing wage law (project) to submit with the
bid a statement that the person, and all subcontractors and agents that will be
performing work on the project, (employer) have in place, or will have in place before
any work on the project commences, a drug and alcohol testing program that
complies with the bill. The bill permits an employer to contract with a third—party
administrator to administer the employer’s drug and alcohol testing program.

Under the bill, an employer may not permit a laborer, worker, mechanic, or
truck driver who is covered under the prevailing wage law (employee) to work on a
project unless the employee has tested negative for the presence of drugs or alcohol
in the employee’s system not more than 12 months preceding the date on which the
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employee commences work on the project or unless during those 12 months the
employee has been participating in a random testing program. After an employee
begins work on a project, the employee must submit to reasonable suspicion testing,
which is testing conducted based on a reasonable belief of the employer that the
employee is using or has used drugs or alcohol in violation of the employer’s policy,
and random testing, which is testing conducted randomly on not less than 20 percent
of the employees employed on the project according to objective, neutral, and
nondiscriminatory criteria and spread out throughout the life of the project so that
on any given day any given employee has an equal chance of being tested.

The bill defines a “drug” as any controlled substance, controlled substance
analog, prescription drug, or nonprescription drug that the employer determines is
subject to testing under the bill, requires, at a minimum, that employees be tested
for amphetamines, cocaine, marijuana, opiates, phencyclidine, and alcohol, and
specifies the minimum detection levels that constitute a positive test result.

The bill requires an employer or third—party administrator, before testing an
employee or a person who has been offered a position contingent on passing a test
(applicant), to provide the employee or applicant with a written policy statement that
is required under the bill to include certain information, including all of the
following:

1. A general statement of the employer’s policy concerning drug or alcohol use,
which statement must include the circumstances under which an employee or
applicant may be required to submit to testing and the consequences of a refusal to
submit to testing or of a verified positive test result, which is defined in the bill as
an initial positive test result that has been confirmed by a second test and that has
been verified by a licensed physician who has knowledge of substance abuse
disorders, laboratory testing procedures, and chain—of-custody procedures and who
has the necessary medical training to interpret and evaluate a positive test result,
a person’s medical history, and any other relevant biomedical information (medical
review officer).

2. A statement that the testing is required as a condition of performing work
on a project.

3. Alist of the drugs for which testing is required.

4. A description of the procedures under which the testing is conducted and the
employee protections specified in the bill.

5. A list of the most common medications that may alter or affect a test.

6. A statement concerning the confidentiality of information relating to a test
as provided in the bill. Specifically, the bill provides that information relating to a
test result is confidential and may be disclosed only on the specific written consent
of the employee or applicant or on the order of a court, hearing examiner, arbitrator,
or other decision maker for purposes of a proceeding arising out of an adverse
employment action taken as a result of the test. The bill further provides that
information relating to a test result may not be used against an employee or
applicant in any criminal or civil proceeding, except by the employer in a proceeding
arising out of an adverse employment action taken as a result of the test.
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7. The names, addresses, and telephone numbers of employee assistance
programs and local drug and alcohol rehabilitation programs at which the employee
may voluntarily seek treatment.

8. A statement that the employee or applicant may challenge or explain a
confirmed positive test result to the medical review officer and may request a retest
of a specimen that has tested positive by a laboratory chosen by the employee or
applicant at the expense of the employee or applicant.

9. A statement that the employee or applicant, both before and after the test,
may provide any information that is relevant to the test, including identification of
any prescription or nonprescription drugs that the employee or applicant is currently
using or has recently used and any other relevant medical information.

The bill affords certain protections to an employee or applicant who is required
to be tested under the bill. Specifically, under the bill: _

1. An employee or applicant must be given the opportunity to provide, both
before and after a test, information that is relevant to the test, including
identification of any prescription or nonprescription drugs that the employee or
applicant is taking and any other relevant medical information.

2. The employer or 3rd—party administrator must inform an employee or
applicant of a verified positive test result, the consequences of the test result, and the
options available to the employee or applicant, within one working day after the
employer receives the test result; the employee or applicant may, within five working
days after receiving that notice, request a retest of a specimen that tested positive
by a laboratory chosen by the employee or applicant at the expense of the employee
or applicant.

3. An employee may not be discharged, disciplined, or otherwise discriminated
against solely on the basis of voluntarily seeking treatment for a problem relating
to drug or alcohol use, if the employee has not previously tested positive for drug or
alcohol use, entered an employee assistance program for problems relating to drug
or alcohol use, or entered a drug or alcohol rehabilitation program, and an employee
or applicant may not be discharged, disciplined, or otherwise discriminated against
based solely on an initial positive test result or a confirmed positive test result that
has not been verified by a medical review officer.

4. In the case of reasonable—suspicion testing, the employer must provide the
employee with documentation of the circumstances on which the reasonable
suspicion is based.

5. A test must be conducted immediately before, during, or immediately after
work and at the employer’s expense, except that any retesting or additional testing
requested by the employee or applicant, but not required by the employer, is at the
expense of the employee or applicant, subject to reimbursement by the employer if
the result of the retest or additional test is negative. The bill also provides that if the
testing is conducted during an employee’s regular work hours the employee shall be
paid for the time lost from work at the employee’s regular rate of pay, plus benefits,
and if the testing is conducted outside of those hours the employee shall be paid for
the time necessary to take the test at the employee’s regular rate of pay, excluding
benefits.
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Similarly, the bill affords certain protections to an employer that is required to
conduct drug or alcohol testing under the bill. Specifically, under the bill:

1. An employee or applicant who has a verified positive test result is not
considered to be an individual with a disability for purposes of the law prohibiting
discrimination in employment on the basis of disability.

2. An employer is not prohibited from establishing and enforcing reasonable
work rules relating the use, possession, distribution, or delivery of drugs or alcohol
in the workplace. ,

3. A physician—patient relationship is not created between an employee or
applicant and the employer, a third—party administrator, a medical review officer, or
any other person conducting or evaluating a test under the bill.

Finally, the bill specifies that an employee or applicant who fails to submit to
testing as required under the bill or who is the subject of a verified positive test result
may not be permitted to work on a project of public works that is subject to the
prevailing wage law until the employee or applicant tests negative for the presence
of drugs or alcohol in his or her system and that an employee who is the subject of
more than one verified positive test result during the life of a project of public works
that is subject to the prevailing wage law may not work on the project for the life of
the project. An employer that permits an employee to work on a project of public
works that is subject to the prevailing wage law in violation of the bill is subject to
a fine of $200 or imprisonment for not more than six months or both for each day of
the violation and is subject to debarment from contracting with any state agency or
local governmental unit for three years from the date of the violation.

Because this bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 16.855 (9m) of the statutes is created to read:

16.855 (9m) The department shall require a bidder for a contract to perform
construction work on a project of public works that is subject to s. 103.49 to submit
with the bid a statement that the bidder, and all subcontractors and agents that will
be performing work on the project, have in place, or will have in place before any work

on the project commences, a drug and alcohol testing program that complies with s.
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103.503. A statement specified under this subsection shall be submitted on a form
that is adopted and furnished by the department of workforce development.

SECTION 2. 66.0901 (10) of the statutes is created to read:

66.0901 (10) DRUG AND ALCOHOL TESTING REQUIREMENTS. A municipality shall
require a bidder for a public contract that is subject to s. 66.0903 to submit with the
bid a statement that the bidder, and all subcontractbrs and agents that will be
performing work under the public contract, have in place, or will have in place before
any work under the public contract commences, a drug and alcohol testing program
that complies with s. 103.503. A statement specified under this subsection shall be
submitted on a form that is adopted and furnished by the department of workforce
development.

SECTION 3. 84.06 (2) (c) of the statutes is created to read:

84.06 (2) (c) The department or an agent under par. (b) shall require a bidder
for a contract to perform construction work on a project of highway improvements
that is subject to s. 103.50 to submit with the bid a statement that the bidder, and
all subcontractors and agents that will be pei'forming work on the project, have in
place, or will have in place before any work on the project commences, a drug and
alcohol testing program that complies with s. 103.503. A statement specified under
this paragraph shall be submitted on a form that is adopted and furnished by the
department of workforce development.

- SECTION 4. 103.503 of the statutes is created to read:
103.503 Drug—free public works projects. (1) DEFINITIONS. In this section:

(a) “Alcohol” has the meaning given in s. 340.01 (1q).
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(b) “Applicant” means a person who has applied for and been offered a position
as an employee with an employer conditioned on successfully passing a test for the
presence of drugs or alcohol in the person’s system.

(¢) “Certified laboratory” means a laboratory that is certified by the substance
abuse and mental health services administration of the federal department of health
and human services to engage in 'drug testing for federal agencies.

(d) “Confirmatory test” means a test by a gas chromatography/mass
spectrometry testing procedure of a urine specimen conducted after an initial
screening test.

(e) “Confirmed positive test result” means a finding by a confirmatory test of
the presence in the tested urine of any of the drugs or their metabolites specified in
sub. (5) (a) to (e) at or above the minimum detection level specified in sub. (5) (a) 2.,
(b) 2., (c) 2., (d) 2., or (e) 2.

(f) “Drug” means any of the following that the department determines by rule
promulgated under sub. (9) is subject to testing under this section:

1. A controlled substance, as defined in s. 961.01 (4).

2. A controlled substance analog, as defined in s. 961.01 (4m).

3. A prescription drug, as defined in s. 450.01 (20).

4. A drug, as defined in s. 450.01 (10), that may be dispensed without a
prescription.

(g) “Employee” means a laborer, worker, mechanic, or truck driver who
performs the work described in s. 66.0903 (4), 103.49 (2m), or 103.50 (2m) on a project
of public works that is subject to s. 66.0903, 103.49, or 103.50.
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(h) “Employer” means a contractor, subcontractor, or agent of a contractor or
subcontractor that performs work on a project of public works that is subject to s.
66.0903, 103.49, or 103.50.

(i) “Initial positive test result” means a finding by an initial screening test of
the presence in the tested urine of any of the drugs or their metabolites specified in
sub. (5) (a) to (e) at or above the minimum detection level specified in sub. (5) (a) 1.,
(b)1.,(c) 1.,(d) 1., or (e) 1.

() “Initial screening test” means a test by an immunoassay procedure of a urine
specimen.

(k) “Medical review officer” means a licensed physician who has knowledge of
substance abuse disorders, laboratory testing procedures, and chain—of-custody
procedures and who has the necessary medical training to interpret and evaluate a
positive test result, a person’s medical history, and any other relevant biomedical
information.

(L) “Third-party administrator” means a person contracted by an employer,
either directly or in cooperation with other employers or organizations, to administer
the drug and alcohol testing program of the employer under this section.

(m) “Verified positive test result” means a confirmed positive test result that
has been verified by a medical review officer. |

(2) TESTING REQUIRED. Any person that bids for a contract to perform work on
a project of public works that is subject to s. 66.0903, 103.49, or 103.50 shall submit
with the bid a statement on a form adopted by the department that the person, and
all subcontractors and agents that will be performing work on the project, have in
place, or will have in place before any work on the project commences, a drug and

alcohol testing program that complies with this section. An employer may contract
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with a 3rd-party administrator to administer the employer’s drug and alcohol
testing program under this section.

(3) NOTICE TO EMPLOYEES AND APPLICANTS. (a) Before an employee or applicant

is tested for the presence of drugs or alcohol, an employer or 3rd—party administrator

shall provide the employee or applicant with a written policy statement that contains

all of the following:

1. A general statement of the employet’s policy concerning employee drug or
alcohol use, which statement shall include thle circumstances under sub. (4) under
which an employee or applicant may be refjuired to submit to testing and the
consequences of a verified positive test resultjof a refusal to submit to testing.

2. A statement that the employer is required under sub. (2) to have in place a
drug and alcohol testing program as a condition for performing work on a project of
public works that is subject to s. 66.0903, 103.49, or 103.50.

3. Alist of all drugs for which testing is required, by brand name or common
name as well as by chemical name.

4. A description of the procedures specified in sub. (5) under which the testing
is conducted and the employee protections specified in sub. (6).

5. A list of the most common medications, by brand name or common name as
well as by chemical name, that may alter or affect a test.

6. A statement concerning the confidentiality of information relating to a test
as provided in sub. (8).

7. The names, addresses, and telephone numbers of employee assistance
programs and local drug and alcohol rehabilitation programs at which the employee

or applicant may voluntarily seek treatment.
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8. A statement that an employee or applicant who receives a confirmed positive
test result may challenge or explain the result to the medical review officer within
5 working days after receiving notification of the test result; that, if the explanation
is unsatisfactory to the medical review officer, the medical review officer will report
the test result to the employer; and that the employee or applicant may, within 5
working days after receiving that noticé, request a retest of the specimen that tested
positive by a certified laboratory chosen by the employee or applicant at the expense
of the employee or applicant.

9. A statement that the employee or applicant, both before and after testing,
shall be given the opportunity to provide any information that he or she considers
relevant to the test, including identification of any prescription drugs or
nonprescription drugs that he or she is currently using or has recently used or any
other relevant medical information.

(b) An employer that requires testing under this section shall include notice of
that requirement on all vacancy announcements for positions for which the testing
is required, shall post notice of the employer’s testing policy in at least one
conspicuous and easily accessible place on. the site of the project of public works that
is subject to s. 66.0903, 103.49, or 103.50, and shall make available a copy of the
policy to any employee or applicant on request.

(4) WHEN TESTING REQUIRED. (a) An employer may not permit an employee to
work on a project of public works that is subject to s. 66.0903, 103.49, or 103.50 unless
the employee has tested negative for the presence of drugs or alcohol in the
employee’s system not more than 12 months preceding the date on which the
employee commences work on the project or unless during those 12 months the

employee has been participating in a random testing program under which not less
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than 20 percent of the participants in the program are randomly tested without
warning during each 12-month period, participants are selected for testing
according to objective, neutral, and nondiscriminatory criteria, and testing is spread
out so that on any given day any given participant has an equal chance of being
tested.

(b) After an employee begins work on a project of public works that is subject
to s. 66.0903, 103.49, or 103.50, the employer shall require the employee to submit
to reasonable—suspicion testing if the employer has a reasonable belief, based on
specific objective and articulable facts and reasonable inferences drawn from those

facts, that an employee is using or has used drugs or alcohol in violation of the

“employer’s policy. Those facts and inferences may be based on any of the following:

1. Facts or events observed while the employee is at work, such as direct
obsgrvation of drug or alcohol use or of the physical symptoms or manifestations of
being under the influence of drugs or alcohol.

2. Abnormal conduct or erratic behavior of the employee while at work or a
significant deterioration in the employee’s work performance.

3. Areport of drug or alcohol use provided by a reliable and credible source.

4. Evidence that the employee has tampered with a drug test during his or her
employment with the employer or after receiving an offer of employment with the
employer.

5. Information that the employee has caused, contributed to, or been involved
in an accident while at work.

6. Evidence that the employee has used, possessed, attempted to possess,
distributed, or delivered drugs or alcohol while at work, while on the employer’s

premises or on the site of the project of public works that is subject to s. 66.0903,
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103.49, or 103.50, or while operating the employer’s vehicles, machinery, or

equipment.

7. Any other fact or event that provides a reasonable belief that the employee
is using or has used drugs or alcohol in violation of the employen’s policy.

(c) After an employee begins work on a project of public wotks that is subject
to s. 66.0903, 103.49, or 103.50, the employer shall require the emjployee to submit
to random testing. During ‘the life of the project, not less than A3 percent of the
employees employed on the project shall be randomly tested. Employees shall be
selected for random testing according to objective, neutral, and nondiscriminatory
criteria, and the testing shall be spread out throughout the life of the project so that
on any given day any given employee has an equal chance of being tested. Testing
under this paragraph shall be conducted without prior warning.

(5) TESTING PROCEDURE. Testing under this section shall be performed by a
certified laboratory selected by the employer or 3rd—party administrator and shall
be conducted in accordance with scientific and technical guidelines established by
the substance abuse and mental health services administration of the federal
department of health and human services for those certified laboratories. At a
minimum, an employee or applicant shall be tested for all of the following:

(a) Amphetamines, with the following minimum detection levels constituting
a positive test result:

1. Alevel of 1,000 nanograms per milliliter constituting an initial positive test
result.

2. Alevel of 500 nanograms per milliliter constituting a confirmed positive test

result.
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(b) Cocaine metabolites, with the following minimum detection levels
constituting a positive test result:

1. A level of 300 nanograms per milliliter constituting an initial positive test
result.

2. Alevel of 150 nanograms per milliliter constituting a confirmed positive test
result. |

(¢) Marijuana metabolites, with the folloWing minimum detection levels
constituting a positive test result:

1.- A level of 50 nanograms per milliliter constituting an initial positive test
result.

2. Alevel of 15 nanograms per milliliter constituting a confirmed positive test
result.

(d) Opiates, with the following minimum detection levels constituting a
positive test result:

1. Alevel of 2,000 nanograms per milliliter constituting an initial positive test
result.

2. Alevel of 2,000 nanograms per milliliter constituting a confirmed positive
test result.

(e) Phencyclidine, with the following minimum detection levels constituting a
positive test result: |

1. Alevel of 25 nanograms per milliliter constituting an initial positive test
result. | |

2. Alevel of 25 nanograms per milliliter constituting a confirmed positive test

result.
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(f) Alcohol, with an alcohol concentration of the amount specified in s. 340.01
(46m) (a) or more constituting a positive test result, as determined by an analysis of
a breath specimen provided by the employee or applicant.

(6) EMPLOYEE PROTECTION. (a) Both before and after testing, an employee or
applicant shall be given the opportunity to provide any informatiqn that he or she
considers relevant to the test, including identification of any prescription drugs or
nonprescription drugs that he or she is currently using or has recently used or any
other relevant medical information.

(b) Within one working day after receipt of a verified positive test result, the
employer or 3rd-party administrator shall inform the employee or applicant in
writing of the test result, the consequences of the test result, and the options
available to the employee or applicant. On request, the 3rd-party administrator or
medical review officer shall provide a copy of the test result to the employee or
applicant.

(c) Within 5 working days after receiving a verified positive test result, the
employee or applicant may request a retest of the specimen that tested positive by
a certified laboratory chosen by the employee or applicant. The employee or
applicant shall pay the cost of any retesting requested by the employee or applicant,
but not required by the employer, subject to reimbursement by the employer if the
result of the retest is negative. |

(d) An employer may not discharge, discipline, refuse to hire, or otherwise
discriminate against an employee or applicant based solely on an initial positive test
result or a confirmed positive test result that has not been verified by a medical

review officer.
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(e) An employer may not discharge, discipline, or otherwise discriminate
against an employee based solely on the employee voluntarily seeking treatment for
a problem relating to drug or alcohol use if the employee has not previously tested
positive for drug or alcohol use, entered an employee assistance program for
problems relating to drug or alcohol use, or entered a drug or alcohol rehabilitation
program.

(f) If testing is conducted based on reasonable suspicion under sub. (4) (b), the
employer shall document in writing the circumstances on which that reasonable
suspicion is based and, on request, shall provide a copy of that documentation to the
employee. The employer shall retain a copy of that documentation for not less than
one year.

(g) Any test of an employee conducted under this section shall occur
immediately before, during, or immediately after the regular work period of the
employee. If the test is conducted during an employee’s regular work period, the
employee shall be paid for the time lost from work at the employee’s hourly basic rate
of pay, as defined in s. 103.49 (1) (b), plus the hourly contribution for health insurance
benefits, vacation benefits, pension benefits, and any other bona fide economic
benefits payable to theb employee. If the test is conducted outside the employee’s
regular work period, the employee shall be paid for the time necessary to take the
test, including reasonable travel time, at the employee’s hourly basic rate of pay. The
employer shall pay the cost of all testing under this section required by the employer.
The emplvoyee or applicant shall pay the cost of any retesting or additional testing
requested by the employee or applicant, but not required by the employer, subject to
reimbursement by the employer if the result of the retest or additional test is

negative.
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(7) EMPLOYER PROTECTION. (a) An employee or applicant who has a verified
positive test result is not considered to be an individual with a disabilify, as defined
in s. 111.32 (8).

(b) This section does not prohibit an employer from establishing and enforcing
reasonable work rules relating to the use, possession, distribution, or delivery of
drugs or alcohol in the workplace.

(c) The establishment, implementation, or administration of a testing program
under this section does not create a physician—patient relationship between an
employee or applicant and the employer, a 3rd—party administrator, a medical
review officer, or any other person conducting or evaluating a test under this section.

(8) CONFIDENTIALITY. (a) Except as required or permitted under this section,
any information, written or otherwise, relating to the result of a test conductéd under
this section shall remain confidential and may be disclosed only as follows:

1. On the specific written consent of the employee or applicént who is the
subject of the test. That consent shall state the name of the person who is authorized
to obtain the information, the purpose of the disclosure, the precise information to
be disclosed, and the duration of the consent and shall be signed by the person
authorizing the disclosure. 4

2. On the order of a court, hearing examiner, arbitrator, or other decision maker
for purposes of a court proceeding, administrative proceeding, grievance proceeding,
or any other proceeding arising out of an adverse employment action taken as a
result of a test conducted under this section.

(b) Except as provided in par. (a) 2. and (c), information relating to the results
of a test conducted ﬁnder this section may not be used against an employee or

applicant in any criminal or civil proceeding.
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(c) An employer may use any information, written or otherwise, relating td the
result of a test conducted under this section in a court proceeding, administrative
proceeding, grievance proceeding, or any other proceeding arising out of an adverse
employment action taken as a result of a test conducted under this section.

(9) RECORDS; INSPECTION; ENFORCEMENT. (a) Each employer shall keep full and
accurate records documenting the employer’s compliance with this section. The
department or a contracting local governmental unit under s. 66.0903 may demand
and examine, and every employer shall keep, and furnish upon request by the
department or local governmental unit, copies of all records and information relating
to the employer’s compliance with this section. The department may inspect records
in the manner provided in this chapter, and every employer is subject to the
requirements of this chapter relating to the examination of records.

(b) If requested by any person, the department shall inspect the records of any
employer to ensure compliance with this section. If the employer subject to the
inspection is found to be in compliance and if the person making the request is a
person performing the work specified in s. 66.0903 (4), 103.49 (2m), or 103.50 (2m),
the department shall charge the person niaking the request the actual cost of the
inspection. If the employer subject to the inspection is found to be in compliance and
if the person making the request is not a person performing the work specified in s.
66.0903 (4), 103.49 (2m), or 103.50 (2m), the department shall charge the person
making the request $250 or the actual cost of the inspection, whichever is greater.

(10) NONCOMPLIANCE; PENALTIES. (a) An employee or applicant who refuses to
submit to testing as required under this section or who is the subject of a verified
positive test result may not be permitted to work on a project of public works that is

subject to s. 66.0903, 103.49, or 103.50 until the employee or applicant tests negative



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

2003 — 2004 Legislature ~17- M hett

BILL SECTION 4
for the presence of drugs or alcohol in his or her system. An employee who is the
subject of more than one verified positive test result during the life of a project of
public works that is subject to s. 66.0903, 103.49, or 103.50 may not work on the
project for the life of the project.

(b) Any employer that permits an employee to work on a project of public works
that is subject to s. 66.0903, 103.49, or 103.50 in violation of this section may be fined
not more than $200 or imprisoned for not more than 6 months or both. Each day that
a violation continues is a separate offense.

(11) DEBARMENT. (a) Except as provided under pars. (b) and (c), the department
shall distribute to all state agencies a list of all persons whom the department has
found to have permitted an employee to work on a project of public works that is
subject to s. 66.0903, 103.49, or 103.50 in violation of this section at any time in the
preceding 3 years and shall notify any local governmental unit applying for a
determination under s. 66.0903 (3) or exempted under s. 66.0903 (6) of the names of
those persons. The department shall include with any name the address of the
person and shall specify the date of the violation. A state agency or local
governmental unit may not award any contract to the person unless otherwise
recommended by the department or unless 3 years have elapsed from the date on
which the department issued its findings or date of final determination by a court of
competent jurisdiction, whichever is later. |

(b) The department may not include in a notification under par. (a) the name
of any person on the basis of having let work to a person whom the department has
found to have permitted an employee to work on a project of public works that is

subject to s. 66.0903, 103.49, or 103.50 in violation of this section.
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(¢) This subsection does not apply to any employer that in good faith commits

a minor violation of this section, as determined on a case~by—case basis through

administrative hearings with all rights to due process afforded to all parties, 61' that
has not exhausted or waived all appeals.

(d) Any person submitting a bid on a project that is subject to s. 66.0903, 103.49,
or 103.50 shall, 6n the date on which the person submits the bid, identify any
construction business in which the person, or a shareholder, officer, or partner of the
person, if the person is a business, owns, or has owned, at least a 25 percent interest
on the date on which the person submits the bid or at any other time within 3 years
preceding the date on which the person submits the bid, if the business has been
found to have permitted an employee to work on a project of public works that is
subject to s. 66.0903, 103.49, or 103.50 in violation of this section.

SECTION 5. Nonstatutory provisions.

(1) TRANSITIONAL PROVISIONS. An employer that is required under section
103.503 (2)kof the statutes, as created by this act, to have, but that does not have, a
drug and alcohol testing program in place on the effective date of this subsection shall
provide notice to all of its employees that a drug and alcohol testing program is being
implemented and may not begin actual drug and alcohol testing until 60 days after
the date of the notice. An employer that has a drug and alcohol testing program in
place on the effective date of this subsection is not required to provide notice under
this subsection.

SECTION 6. Initial applicability.

(1) COLLECTIVE BARGAINING AGREEMENTS. This act first applies to an employee

who is affected by a collective bargaining agreement that contains provisions
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1 inconsistent with this act on the day on which the collective bargaining agreement
2 expires or is extended, modified, or renewed, whichever occurs first.
3 SECTION 7. Effective date.

@ (1) This act takes effect on the first day of the

5 publication.

N month beginning after

6 (END)



