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Date (time) .
2 O_ 03 needed LRB- L4BS , P|

. DO —
Use the appropriate components and routines developed for bills.
D 0

AN AcT. .. [generate catalog] fo repeal .. . ; to renumber . . . ; to consolidate and
renumber . . . ; to renumber and amend. . . . ; to consolidate, renumber and

amend . . . ; to amend .. . ; to repeal and recreate . . . ;and fo create . . . of the
: , .

statutes; relating to:

[NOTE: See section 4.02 (2) (br), Dra&ing Manual, for specific order of
standard phrases.]

Analysis by the Legislative Reference Bureau

—— - — N —
If titles are needed in the analysis, in the component bar:
For the main heading, execute: .............. create — anal: — title: - head
For the subheading, execute:................ create — anal: — title: - sub
For the sub-subheading, execute: ............ create — anal: — title: —» sub-sub
For the analysis text, in the component bar: .
For the text paragraph, execute: ............. _ create — anal: — text
D@l

.....
e N
v
e

The'} eople of the state of Wikconsin, represented in senate and assem-
ly, do enact Eas follows:

T

[rev: 9/17/02 2003DF02(fm)]
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DOA:.......Fath — BB0187, Clarify that percentage standard is permissive in 5‘
certain cases, :

N 2
Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

Under current law, must promulgate rules that provide a standard for

courts to use in determining child support based on a percentage of a parent’s gross
income. This standard is called the percentage standard, and it requires a payer to

LT LA O S

rcentage standard by
administrative rule also requires those rules to provide for consideration of each
parent’s income and physical placement with the child in determining child support
in cases in which both parents have substantial physical placement with the child.
Thus, in addition to the percentage standard, the rules set out a special method that
may be used to calculate child support payments, based on adjustments to the
percentage standard to fit the specific circumstance, if the payer provides care for the
child at least 31% of the time (shared—time payer), already has a legal obligation to.
pay support for one or more children from a previous marriage or other relationship
(serial-family payer), or has at least two children and cares for at least one, but not
all, of the children for more time than the other parent (split—custody payer).
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FC/urrent law péquires a court to use the percentage standard in determining
child support in dfvorces, paternity actions,&nd other actions affecting the family in
which child sygport is ordered, as well,ds when a child is placed in 1, residential,
nonmedical ficility, such as a groupshome, foster home, or jurtﬂf’ ‘correctional
1/ The court may, howeyér, modify the amount of cHild support that it
pder by using the percedtage standard if the coupt’finds that use of the
percentage standard is unfair #6 the child or to either of th€ parties after considering
a nughber of factors, such ag’the earning capacity of edch parent, the needs of any
other person whom a pargnt is legally obligated to glipport, the child’s educatignal
¢eds, and the physical £motional, and mental health needs of the child. If the”
it of child support, the cglirt must state in writing”0r on the
record the amount of support that Wodil;?red if the percentage gtandard were

used, the amount By which the court’s ordex’ deviates from that s mdunt, its reasons
for finding that/the use of the percentage standard is unfairythe reason for the
mount of the modification, and the basis for the modification.

In In re Marriage of Randall v. Randall, 2000 WI App 98, 235 Wis. 2d 1,612
N.W. 2d 7387, the Wisconsin Court of Appeals decided that, even though the
administrative rule setting out the special method for calculating child support for
shared-time, serial-family, and split—custody payers is permissive in the rule, a
court is required to use the special method if the payer is a shared—time,
serial-family, or split-custody payer because the special method is part of the
percentage standard, which the court is required to use under the statute. This bill
reverses that decision.

Under the bill, DWD is required to establish the percentage standard by rule
and authorized to provide by rule for adjustments to the percentage standard that
a court may, in its discretion, use for determining support in cases in which both
parents have substantial physical placement with the child or in which a parent has
a preexisting obligation to support a child. The bill authorizes, but does not require,
a court to modify the amount of child support that it would order if it used the
percentage standard by using the special method of calculating child support set out
in the rule if both parents have substantial physical placement with the child or a
parent has a preexisting obligation to support a child. {If the court uses the spacial
ethod set out InThe Tile, the court s not required 6 con
specified in stfrrent lagfor deviating feefh the percent

finding tht its

| modification. [~

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 46.10 (14) (b) of the statutes is amended to read:

€ unfair to the«hild or either parfy and is not requifed to state |

ntage gpdndard were pfed, the amount which the courts order deviateg.ffom |
tiat amopfit, its reasons’ for the amount 0f the modification, or the ba sig’for the J
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SECTION 1

46.10 (14) (b) Except as provided in par. (c) and subject to par. (cm), liability
of a parent specified in sub. (2) or s. 46.03 (18) for the care and maintenance of the
parent’s minor child who has been placed by a court order under s. 48.355 or 48.357
in a residential, nonmedical facility such as a group home, foster home, treatment
foster home, or residential care center for children and youth shall be determined by
the court by using the percentage standard established by the department of
workforce development under s. 49.22 (9) (a) and by applying the percentage
standard in the manner established by the department under s. 46.247.

SECTION 2. 46.247 of the statutes is amended to read:

46.247 Ai)plication of child support standard for certain children. For
purposes of determining child support under s. 46.10 (14) (b), the department shall
promulgate rules related to the application of the standard established by the
department of workforce development under s. 49.22 (9) (g_) to a child support
obligation for the care and maintenalice of a child who is placed by a court order
under s. 48.355 or 48.357 in a residential, nonmedical facility. The rules shall take
into account the needs of any person, including dependent children other than the
child, whom either parent is legally obligated to support.

SECTION 3. 48.30 (6) (b) of the statutes is amended to read:

48.30 (6) (b) Ifit appears to the court that disposition of the case may include
placement of the child outside the child’s home, the court shall order the child’s
parent to provide a statement of income, assets, debts, and living expenses to the
court or the designated agency under s. 48.33 (1) at least 5 days before the scheduled
date of the dispositional hearing or as otherwise ordered by the court. The clerk of
court shall provide, without charge, to any parent ordered to provide a statement of

income, assets, debts, and living expenses a document setting forth the percentage
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SECTION 3
standard established by the department of workforce development under s. 49.22 (9)
(a) and the manner of its application established by the depaftment of health and
family services under s. 46.247 and listing the factors that a court may consider
under s. 46.10 (14) (c).

SECTION 4. 48.31 (7) (b) of the statutes is amended to read:

48.31 (7) (b) If it appears to the court that disposition of the case may include
placement of the child outside the child’s home, the court shall order the child’s
parent to provide a statement of income, assets, debts, and living expenses to the
court or the designated agency under s. 48.33 (1) at least 5 days before the scheduled
date of the dispositional hearing or as otherwise ordered by the court. The clerk of
court shall provide, without charge, to any parent ordered to provide a statement of
income, assets, debts, and living expenses a document setting forth the percentage
standard established by the department of workforce development under s. 49.22 (9)

(a) and the manner of its application established by the department of health and

- family services under s. 46.247 and listing the factors that a court may consider

under s. 46.10 (14) (c). _

SECTION 5. 48.357 (5m) (a) of the statutes is amended to read:

48.357 (5m) (a) If a proposed change in placement changes a child’s placement
from a placement in the child’s home to a placement outside the child’s home, the
court shall order the child’s parent to provide a statement of income, assets, debts,
and living expenses to the court or the person or agency primarily responsible for
implementiﬂg the diépositional order by a date specified by the court. The clerk of
court shall provide, without charge, to any parent ordered to provide a statement of
income, assets, debts, and living expenses a document setting forth the percentage

standard established by the department of workforce development under s. 49.22 (9)

A ]
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SECTION 5
(a) and the manner of its application established by the department of health and
family services under s. 46.247 and listing the factors that a court may consider
under s. 46.10 (14) (c). .If the child is placed outside the child’s home, the court shall
determine the liability of the parent in the manner provided in s. 46.10 (14). |

SECTION 6. 48.363 (1) (c) of the statutes is amended to read:

48.363 (1) (c) If the proposed revision is for a change in the amount of child
support to be paid by a parent, the court shall order the child’s parent to provide a
statement of income, assets, debts, and living expenses to the court and the person
or agency primarily responsible for implementing the dispositional order by a date
specified by the court. The clerk of court shall provide, without charge, to any parent
ordered to provide a statement of income, assets, debts, and living expenses a
document setting forth the percentage standard established by the department of
workforce development under s. 49.22 (9) (a) and the manner‘ of its application
established by the department of health and family services under s. 46.247 and
listing the factors that a court may consider under s. 46.10 (14) (c).

SECTION 7. 49.22 (9) of the statutes is amended to read:

49.22 (9) (a) The department shall promulgate rules that provide a standard
for courts to use in determining a child support obligation based upon a percentage

of the gross income and assets of either or both parents.

(b) The department may promulgate rules shal—l that provide for eensideration

adjustments to the standard promulgated under par. (a) that a court, in its

discretion, may use in determining a child support obligation in cases in which a

child has substantial periods of physical placement with each parent or in which a

parent has a preexisting obligation to support a child.
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SECTION 8

SECTION 8. 301.12 (14) (b) of the statutes is amended to read:

301.12 (14) (b) Except as provided in par. (¢) and subject to par. (cm), liability
of a parent specified in sub. (2) or s. 301.03 (18) for the care and maintenance of the
parent’s minor child who has been placed by a court order under s. 938.183, 938.355,
or 938.357 in a residential, nonmedical facility such as a groﬁp homé, foster home,

treatment foster home, residential care center for children and youth, or juvenile

“correctional institution shall be determined by the court by using the percentage

standard established by the department of workforce development under s. 49.22 (9)
(a) and by applying the percentage standard in the manner established by the
department under par. (g). |

SECTION 9. 301.12 (14) (g) of the statutes is amended to read:

1301.12 (14) (g) For purposes of determining child support under par. (b), the
departnient shall promulgate rules related to the application of the standard
established by the department of workforce development under s. 49.22 (9) (a) to a
child support obligation for the care and maintenance of a child who is placed by a
court order under s. 938.183, 938.355, or 938.357 in a residential, nonmedical facility.
The rules shall take into account the needs of any person, including dep‘endent

children other than the child, whom either parent is legally obligated to support.

19

22

23

24

SECTION 10. 767.085 (2) (b) of the statutes is amended to read:

767.085 (2) (b) The clerk of court shall provide without charge, to each person
filing a petition requesting child support, a document setting forth the percentage
standard established by the department under s. 49.22 (9) (a) and listing the factors
which that a court may consider under s. 767.25 (1m) and (1r).

SEcTION 11. 767.085 (2m) (a) 2. of the statutes is amended to read:
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SEcTION 11

767.085 (2m) (a) 2. Shall be accompanied by a doéument, provided without
charge by the clerk of court, setting forth the percentage standard established by the
department under s. 49.22 (9) (a) and listing the factors which that a court may
consider under s. 767.25 (1m) and (1r).

SECTION 12. 767.23 (1n) of the statutes is amended to read:

767.23 (1n) Before making any temporary order under sub. (1), the court or
circuit court commissioner shall consider those factors that the court is required by
this chapter to consider before entering a final judgment on the same subject matter.
In making a determination ﬁnder sub. (1) (a) or (am), the court or circuit court
commissioner shall consider the factors under s. 767.24 (5). If the court or circuit
court commissioner makes a temporary child support order that deviates from the
amount of support that would be required by using the percentage standard
established by the department under s. 49.22 (9) (a) or by using the method of
calculating child support under in 8. 767.25 (1r), the court or circuit court

commissioner shall comply with the requirements of s. 767.25 (1n). A temporary
order under sub. (1) may be based upon the written stipulation of the parties, subject
to the approval of the court or circuit court commissioner. Temporary orders made
by a circuit court commissioner may be reviewed by the court.

SECTION 13. 767.25 (1j) of the statutes is amended to read:

767.25 (1j) Except as provided in sub. subs. (1m) and (1r), the court shall
determine child support payments by using the percentage standard established by
the department under s. 49.22 (9) (a).

N N DN
(L S N vt

SECTION 14. 767.25 (1r) of the statutes is created to read:
767.25 (1r) NotWithstanding sub. (1m), in cases in which a child has

substantial periods of physical placement with each parent or in which a parent has
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SECTION 14
a preexisting obligation to support a child, upon request by a party or on its own
motidn, the court may modify the amount of child support payments determined
under sub. (1j) in the manner provided by rule under s. 49.22 (9) (b). The court is not
required to provide the information specified in sub. (1n) if the court determines child
support payments under this subsection. |

SECTION 15. 767.295 (2) (c) of the statutes is amended to read:

767.295 (2) (c) If the court enters an order under par. (a), it shall order the
parent to pay child support equal to the amount determined by applying the
percentage standard established under s. 49.22 (9) (a) to the income a person would
earn by Wbrking 40 hours per week for the federal minimum hourly wage under 29
USC 206 (a) (1) or equal to the amount of child support that the parent was ordered
to pay in the most recent determination of support under this chapter. The child
support obligation ordered under this paragraph continues until the parent makes
timély payment in full for 3 consecutive months or until the person participates in
the program under s. 49.36 for 16 weeks, whichever comes ﬁrét. The court shall
prévide in its order that the parent must make child support payments calculated
under s. 767.25 (1)) exr, (1m), or (1r) after the obligation» to make payments ordered
under this paragraph ceases. |

SECTION 16. 767.32 (1) (b) 4. of the statutes is émended to read:

767.32 (1) (b) 4. A difference between the amount of child support ordered by
the court to be paid by the payer and the amount that the payer would have been
required to pay based on the percentége standard established by the department
under s. 49.22 (9) (a), or based on the method of calculating child sﬁpport under s.
767.25 (1r), if the court did not use the percentage standard or the method under s.

767.25 (1r) in determining the child support payments and did not provide the
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information required under s. 46.10 (14) (d), 301.12 (14) (d), or 767.25 (1n), whichever
is appropriate.

SECTION 17. 767.32 (2) of the statutes is amended to read:

767.32 (2) Except as provided in sub. (2m) or (2r), if the court revises a
judgment or order with respect to child support payments, it shall do so by using the
percentage standard established by the department under s. 49.22 (9) (a).

SECTION 18. 767.32 (2m) of the statutes is renumbered 767.32 (2m) (a).

SECTION 19. 767.32 (2m) (b) of the statutes is created to read:;

767.32 (2m) (b) Notwithstanding par. (a), in cases in which a child has
substantial periods of physical placement with each parent or in which a parent has
a preexisting obligation to support a child, upon request by a party or on its own
motion, the court may modify the amount of child support payments determined
under sub. (2) in thé manner provided by rule under s. 49.22 (9) (b). The court is not
required to provide the information specified in s. 767.25 (1n) if the court determines
child support payments under this paragraph.

SECTION 20. 767.33 (1) (a) of the statutes is amended to read:

767.33 (1) (a) An order for child or family support under this chapter may
provide for an annual adjustment in the amount to be paid based on a change in the
payer’s income if the amount of child or family support is expressed in the order as
a fixed sum and baéed on the percentage standard established by the department
under s. 49.22 (9) (a). No adjustment may be made under this section unless the
order provides for the adjustment.

SECTION 21. 767.33 (1) (b) of the statutes is amended to read:
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767.33 (1) (b) An adjustment under this section may not be made more than
once in a year and shall be determined on the basis of the percentage standard
established by the department under s. 49.22 (9) (a).

SECTION 22. 767.45 (7) of the statutes is amended to read:

767.45 (7) The clerk of court shall provide without charge, to each person
bringing an action under this section, except to the state under sub. (1) (g) or (6m),
a document setting forth the percentage standard established by the department
under s. 49.22 (9) (a) and listing the factors which that a court may consider under
s. 767.25 (1m) and (1r). |

SECTION 23. 767.455 (6) of the statutes is amended to read:

767.455 (6) DOCUMENT. The summons served on the respondent shall be
accompanied by a ‘document, provided without charge by the clerk of court, setting
forth the percentage standard established by the department under s. 49.22 (9) (a)
and listing the factors which that a court may consider under s. 767.25 (1m) and (1r).

SECTION 24. 767.477 (2) of the statutes is amended to read:

767.477 (2) Before making any temporary order under sub. (1), the court shall
consider those factors that the coﬁrt is required to consider when granting a final
judgment on the same subject matter. If the court makes a temporary child support
order that deviates from the amount of support that would be required by using the
percentage standard established by the department under s. 49.22 (9) (a) or by using

the method of calculating child support under in s. 767.25 (1r), the court shall comply
with the requirements of s. 767.25 (1n).

SECTION 25. 938.30 (6) (b) of the statutes is amended to read:
938.30 (6) (b) If it appears to the court that disposition of the case may include

placement of the juvenile outside the juvenile’s home, the court shall order the
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SECTION 25

juvenile’s parent to provide a statement of inéome, assets, debts, and living expenses
to the court or the designated agency under's. 938.33 (1) at least 5 days before the
scheduled date of the dispositional hearing or as otherwise ordered by the court. The
clerk of court shall provide, without charge, to any parent ordered to provide a
statement of income, assets, debts, and living expenses a document setting forth the
percentage standard established by the department of workforce development under
s. 49.22 (9) (a) and listing the factors that a court may consider under s. 301.12 (14)
(e).

SECTION 26. 938.31 (7) (b) of the statutes is amended to read:

938.31 (7) (b) Ifit appears to the court that disposition of the case may include
placement of the juvenile outside the juvenile’s home, the court shall order the
juvenile’s parent to provide a statement of income, assets, debts, and living expenses
to the court or the designated agency under s. 938.33 (1) at least 5 days before the
scheduled date of the dispositional hearing or as otherwise ordered by the court. The
clerk of court shall provide, without charge, to any parent ordered to provide a
statement of income, assets, debts, and living expenses a document setting forth the
percentage standard established by the department of workforce development under
s. 49.22 (9) (a) and listing the factors that a court may consider under s. 301.12 (14)
(c).

SECTION 27. 938.357 i5m) (a) of the statutes is amended to read:

938.357 (5m) (a) If a proposed change in placement changes a juvenile’s
placement from a placement in the juvenile’s home to a placement outside the
juvenile’s home, the court shall order the juvenile’s parent to‘ provide a statement of
income, assets, debts, and living expenses to the court or the person or agency

primarily responsible for implementing the dispositional order by a date specified by
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SECTION 27
the court. The clerk of court shall provide, without charge, to any parent ordered to
provide a statement of income, assets, debts, and living expenses a document setting
forth the percentage standard established by the department of workforce
development under s. 49.22 (9) (a) and listing the factors that a court may consider
under s. 301.12 (14) (c). If the juvenile is placed outside the juvenile’s home, the court
shall determine the liability of the parent in the manner provided in s. 301.12 (14).

~ SECTION 28. 938.363 (1) (c) of the statutes is aménded to read:

938.363 (1) (c) If the proposed revision is for a change in the amount of child
support to be paid by a parent, the court shall order the juvenile’s parent to provide
a statement of income, assets, debts, and ﬁving expenses to the court and the person
or agency primarily responsible for implementing the dispositional order by a date
specified by the court. The clerk of court shall provide, without charge, to any parenf

ordered to provide a statement of income, assets, debts, and living expenses a

| document setting forth the percéntage standard established by the department of

workforce development under s. 49.22 (9) (a) and listing the factors that a court may
consider under s. 301.12 (14) (c).

SECTION 3%59 Initial applicabilityy workfotec BeBlqpmentsy)

(1) CALCULATING CHILD SUPPORT IN SPECIAL CIRCUMSTANCES. The treatment of
sections 767.23 (1n), 767.25 (1)) and (1r), 767.295 (2) (c), 767.32 (1) (b) 4., and 767.477
(2) of the statutes, the renumbering of section 767.32 (2m) of the statutes, and the
creation of section 767.32 (2m) (b) of the statutes first apply to child support orders
that are granted on the effective date of this subsection, including orders in actions

or pi'oceedings to modify a judgment or order that was granted before the effective

date of this subsection.
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(2) PERCENTAGE STANDARD DOCUMENT LISTING DEVIATION FACTORS. The treatment
of sections 767.085 (2) (b) and (2m) (a) 2., 767.45 (7), and 767.455 (6) of the statutes
first applies to actions commenced on the first day of the 7th month beginning after

publication.
S
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(END)
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. , in divorces, paternify actions, and other actions affecting
the family in which child support is ordered, the court must gié”i:ermine child support
payments by using phe percentage stpa);::d established by administrative rule by

\/ WD. The percergékge standard is a pércentage of the payer’s gross monthly j

and varies with the number of children to be supported. A payer must 17% of

( his or her gross income for one child, 25% for two children, 29% for three children,
1% for four children, and 34% for five or more chil%

& ler @PR@taatag;a court may, upon the request of a party, modify the amount
(" of child support that would be ordered by using the percentage standard if the court,
- after considering a number of factors, finds that use of the percentage standard is
unfair to the child or to either of the parties. Among the factors under current law
that the court must consider are the financial resources and earning capacity of each
parent. This bill adds that the court must also consider the standards of living of both
parents, including any significant disparity between the gross incomes or earning
capacities of the parents. This addition is intended to address the decision in Luciani
v. Montemurro-Luciani, 199 Wis. 2d 280, 544 N.W. 2d 561 (1996), which some

L oo
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perceive as unfair to the child support payer. In that case, the parent with less

L., physical placement with the couple’s two children and whose income was much lower
A~ than the income of the parent with more physical placement was ordered to pay child

support in the amount determined by using the percentage standard without any
modification based on the payee’s significantly higher income.
Lo Do~ A hY

R esiass,,

%d in senate and assembly, do

g /1 SECTION 1. 767.25 (1m) (b) of the statutes is amended to read:

v 2 767.25 (1m) (b) The financial resources and standards of living of both parents,

jﬁ including any significant disparity between the gross incomes or earning capacities
4 of the parents.

5 ~<ENDY
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Analysis by the Legisla.ti/e Reference Bureau
HEALTH AND HUMAN SERVICES

OTHER HEALTH AND HUMAN _SERVICES

Current law specifies certain information that must be included in a petition
In an action affecting the family, such as a divorce, paternity action, or action to
enforce or revise an order issued in a divorce. This bill requires a petition in an action
affecting the family to indicate whether either of the parties is obligated to pay child
or family support under a judgment or order issued by a court and, if so, the name
of the court and the amount of support owed under the judgment or order.

\/ he peopieé of the state of
o act as follows?

N—

SECTION 1. 767.085 (1) (dm) of the statutes is created to read:
3 767.085 (1) (dm) Whether either of the parties is obligated to pay child or family

support under a judgment or order issued by a court and, if so, the name of the court




2003 — 2004 Legislature 2

-9 _ LRB-0018/1
PJK:kmg:rs
St I8 ot SECTION 1
s |
1 that issued each judgment or order and the amount of child or family support owed

2 under each judgment or order, if known

35 itial\applieability;\wo e elopmernt, \_ee——

¥

“@() NOTING OTHER SUPPORT ORDERS IN PETITION. The treatment of section 767.085

(1) (dm) of the statutes first applies to petitions filed on the first day of the 2nd month

Lot /3
"o

beginning after the effective date of this subsection. ... : S

T
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1. The delay in the initial applicability of ss. 767.085 (2) (b) and (2m) (a) 2.,767.45 (7),
and 767.455 (6) is intended to provide time to update the documents that clerks of court
provide showing the percentage standard and the factors considered for deviation from
it.

2. Sometimes a change in the statutes related to child support is used as a “substantial

change in circumstances” for an action to revise support under s. 767.32. Do you want
t

o provide explicitly that this changd)is not a substantial change in circumstances?

This would only be an issue for those cases in which the court determined that it was
required to calculate support by using s. DWD 40.04, Wis. Adm. Code. I don’t know how
often that might have happened before the decision in Randall, or since that decision,
s0 I don’t know if there would be very many parties who would try to get support revised
on the basis of the statutory change, placing a burden on the courts.

Pamela J. Kahler




- - DRAFTER'S NOTE LRB-0017/P2dn

e

. FROM THE P """ PJK:kmg:jf

\\ LEclshﬂTQﬂxIlEFEREyeﬁ"BUREAU

/ October 16, 2002
C#})— ole Co ":9:&3
3,4, 648

n
%iﬂ *mn e L

";»ﬁ. This proposed change)may not accomplish what is wanted. Both the appeals court
and the supreme court explicitly considered the disparity in the parties’ incomes in the
Luciani case. The supreme court left the support as originally ordered because Mr.
Luciani did not show that, despite the disparity in the parties’ incomes, ordering him
to pay support based on the percentage standard was unfair to anyone, as s. 767.25
(1m) requires. ‘

Since it seems that the court did in fact consider the disparity in the parties’ incomes,
I can’t see that explicitly adding that language to s. 767.25 (1m) (b) will change
anything, or that Luciani would have come out any differently if the added language
had been there when the case was decided. It seems to me that to overrule Luciani
something more direct is needed, such as creating a rebuttable presumption of
unfairness if the payer’s income is much less than the payee’s.

S L\é} The drafting instructions say to add a legislative note explaining that the purpose

wn - of the statute change is to overrule Luciani, and I have mentioned the Luciani case in
the analysis. Unless the statutory language is considered ambiguous, however, a court
will not look beyond the language to outside sources, such as the legislative history,
including the analysis of the bill that became the act, for help with interpreting the
language. : -

Z &% Itisnot clear to me whether the proposed “standard of living” languagefis intended
to refer to the standard of living of the parties at the time support is ordered or the
standard of living that will result after support is ordered? Interpretation would be left
to a court’s discretion. Most of the other factors in s. 767.25 (1m) relate to the situation
at the time support is ordered, unaffected by that order. In the Luciani case, requiring
Mr. Luciani to pay support based on the percentage standard without modification
resulted in a lower standard of living for him and a greater disparity in their standards
of living after the order. Perhaps requiring the court to consider the standards of living
and any disparity that will result after support is ordered would better serve the
intended purpose. '

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266—2682

E-mail: pam kahler@legis.state.wi.us
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Notes 1 and 2 below accompanied the draft related to clarifying that use of the
percentage standard is permissive in certain situations:

1. The delay in the initial applicability of ss. 767.085 (2) (b) and (2m) (a) 2., 767.45 (7 ),
and 767.455 (6) is intended to provide time to update the documents that clerks of court
provide showing the percentage standard and the factors considered for deviation from
it.

2. Sometimes a change in the statutes related to child support is used as a “substantial
change in circumstances” for an action to revise support under s. 767.32. Do you want

to provide explicitly that this change (the change in proposed s. 767.25 (1r)) is not a
substantial change in circumstances? ‘

This would only be an issue for those cases in which the court determined that it was
required to calculate support by using s. DWD 40.04, Wis. Adm. Code. I don’t know how
often that might have happened before the decision in Randall, or since that decision,
so I dont know if there would be very many parties who would try to get support revised
on the basis of the statutory change, placing a burden on the courts.

Notes 3, 4, and 5 below accompanied the draft related to requiring concideration of
income disparity when establishing support:

3. This proposed change (in s. 767.25 (1m) (b)) may not accomplish what is wanted.
Both the appeals court and the supreme court explicitly considered the disparity in the
parties’ incomes in the Luciani case. The supreme court left the support as originally
ordered because Mr. Luciani did not show that, despite the disparity in the parties’
incomes, ordering him to pay support based on the percentage standard was unfair to
anyone, as s. 767.25 (1m) requires.

Since it seems that the court did in fact consider the disparity in the parties’ incomes,
I can’t see that explicitly adding that language to s. 767.25 (1m) (b) will change
anything, or that Luciani would have come out any differently if the added language
had been there when the case was decided. It seems to me that to overrule Luciani
something more direct is needed, such as creating a rebuttable presumption of
unfairness if the payer’s income is much less than the payee’s.

4. The drafting instructions say to add a legislative note explaining that the purpose
of the statute change is to overrule Luciani, and I have mentioned the Luciani case in
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the analysis. Unless the statutory language is considered ambiguous, however, a court
will not look beyond the language to outside sources, such as the legislative history,

including the analysis of the bill that became the act, for help with interpreting the
language.

5. It is not clear to me whether the proposed “standard of living” language (in s. 767.25
(1m) (b)) is intended to refer to the standard of living of the parties at the time support
is ordered or the standard of living that will result after support is ordered?
Interpretation would be left to a court’s discretion. Most of the other factors in s. 767.25
(1m) relate to the situation at the time support is ordered, unaffected by that order.
In the Luciani case, requiring Mr. Luciani to pay support based on the percentage
standard without modification resulted in a lower standard of living for him and a
greater disparity in their standards of living after the order. Perhaps requiring the
court to consider the standards of living and any disparity that will result after support
is ordered would better serve the intended purpose.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266—2682

E—mail: pam.kahler@legis.state.wi.us
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1 AN ACT 4o renumber 767.32 (2m); to amend 46.10 (14) (b), 46.247, 48.30 (6) (b),
2 48.31 (7) (b), 48.357 (5m) (a), 48.363 (1) (c), 49.22 (9), 301.12 (14) (b), 301.12 (14)
- (g), 767.085 (2) (b), 767.085 (2m) (a) 2., 767.23 (1n), 767.25 (1)), 767.25 (1m) (b),

767.295 (2) (c), 767.32 (1) (b) 4., 767.32 (2), 767.33 (1) (a), 767.33 (1) (b), 767.45

3

4

5 (7), 767.455 (6), 767.477 (2), 938.30 (6) (b), 938.31 (7) (b), 938.357 (5m) (a) and
6 938.363 (1) (c); and #o create 767.085 (1) (dm), 767.25 (1r) and 767.32 (2m) (b)
7

of the statutes; relating to: use of the percentage standard in special cases,

ppayand information in

9 family action petition.

Analysis by the Legislative Reference Bureau

Under current law, the Department of Workforce Development (DWD) must
promulgate rules that provide a standard for courts to use in determining child
support based on a percentage of a parent’s gross income. This standard is called the
percentage standard, and it requires a payer to pay 17% of his or her gross income
for one child, 25% for two children, 29% for three children, 31% for four children, and
34% for five or more children.

The statute that requires DWD to establish the percentage standard by
administrative rule also requires those rules to provide for consideration of each
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parent’s income and physical placement with the child in determining child support
in cases in which both parents have substantial physical placement with the child.
Thus, in addition to the percentage standard, the rules set out a special method that
may be used to calculate child support payments, based on adjustments to the
percentage standard to fit the specific circumstance, if the payer provides care for the
child at least 31% of the time (shared—time payer), already has a legal obligation to
pay support for one or more children from a previous marriage or other relationship
(serial-family payer), or has at least two children and cares for at least one, but not
all, of the children for more time than the other parent (split—custody payer).

~ In In re Marriage of Randall v. Randall, 2000 WI App 98, 235 Wis. 2d 1,612
N.W. 2d 737, the Wisconsin Court of Appeals decided that, even though the
administrative rule setting out the special method for calculating child support for
shared-time, serial-family, and split-custody payers is permissive in the rule, a
court is required to use the special method if the payer is a shared-time,
serial-family, or split—custody payer because the special method is part of the
percentage standard, which the court is required to use under the statute. This bill
reverses that decision. ‘~

Under the bill, DWD is required to establish the percentage standard by rule
and 2 to provide by rule for adjustments to the percentage standard that
a court may, in its discretion, use for determining support in cases in which both
parents have substantial physical placement with the child or in which a parent has
a preexisting obligation to support a child. The bill authorizes, but does not require,
a court to modify the amount of child support that it would order if it used the
percentage standard by using the special method of calculating child support set out
in the rule if both parents have substantial physical placement with the child or a
parent has a preexisting obligation to support a child.

Under current law, a court may, upon the request of a party, modify the amount
of child support that would be ordered by using the percentage standard if the court,
after considering a number of factors, finds that use of the percentage standard is
unfair to the child or to either of the parties. Among the factors under current law

that the court must consider are the financial resources and earning capacity of each
parent. This bill thecou SG co ; ragpfiyin 0
mm ﬁ /Signifiéan ; § Leﬁeé fstintolnés r’ﬁﬁn »

i enfse additigflis intended to address the decision in Luciani
v. Montemurro-Luciani, 199 Wis. 2d 280, 544 N.W. 2d 561 (1996), which some
perceive as unfair to the child support payer. In that case, the parent with less
physical placement with the couple’s two children and whose income was much lower
than the income of the parent with more physical placement was ordered to pay child
support in the amount determined by using the percentage standard without any
modification based on the payee’s significantly higher income.

Current law specifies certain information that must be included in a petition
in an action affecting the family, such as a divorce, paternity action, or action to
enforce or revise an order issued in a divorce. This bill requires a petition in an action
affecting the family to indicate whether either of the parties is obligated to pay child
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or family support under a judgment or order issued by a court and, if so, the name
of the court and the amount of support owed under the judgment or order.

The people of the state of Wisconsin, represented in senate and assembly, do
‘enact as follows:

SECTION 1. 46.10 (14) (b) of the statutes is amended to read:

46.10 (14) (b) Except as provided in par. (c) and subject to par. (cm), liability
of a parent specified in sub. (2) or s. 46.03 (18) for the care and maintenance of the
parent’s minor child who has been placed by a court order under s. 48.355 or 48.357
in a residential, nonmedical facility such as a group home, foster home, treatment
foster home, or residential care center for children and youth shall be determined by
the court by using the percentage standard established by the department of
workforce development under s. 49.22 (9) (a) and by épplying the percentage
standard in the manner established by the department under s. 46.247.

SECTION 2. 46.247 of the statutes is amended to read: .

46.247 Application of child support standard for certain children. For
purposes of determining child support under s. 46.10 (14) (b), the department shall
promulgate rules related to the application of the standard established by the
department of workforce development under s. 49.22 (9) (a) to a child support
obligation for the care and maintenance of a child who is placed by a. court order
under s. 48.355 or 48.357 in a residential, nonmedical facility. The rules shall take
into account the needs of any person, including dependent children other than the
child, whom either i)arent is legally obligated to support.

SECTION 3. 48.30 (6) (b) of the statutes is amended to read:

48.30 (6) (b) Ifit appears to the court that disposition of the case may include

placement of the child outside the child’s home, the court shall order the child’s
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SECTION 3
parent to provide a statement of income, assets, debts, and living expenses to the
court or the designated agency under s. 48.33 @)) at- least 5 days before the scheduled
date of the dispositional hearing or as otherwise ordered by the court. The clerk of
court shall provide, without chargé, to any parent ordered to provide a statemeht of
income, assets, debts, and living expenses a document setting forth the percentage
standard established by the department of workforce development under s. 49.22 (9)
(a) and the manner of its application established by the department of health and
family services under s. 46.247 and listing the factors that a court may consider
under s. 46.10 (14) (c).

SECTION 4. 48.31 (7) (b) of the statutes is amended to read:

48.31 (7) (b) Ifit appears to the court that disposition of the case may include
placement of the child outside the child’s home, the court shall order the child’s
parent to provide a statement of income, assets, debts, and living expenses to the
court or the designated agency under s. 48.33 (1) at least 5 days before the scheduled
date of the dispositional hearing or as otherwise ordered by the court. The clerk of
court shall provide, Withouf charge, to any parent ordered to provide a statement of
income, assets, debts, and living expenses a document setting forth the percentage
standard established by the department of workforce development under s. 49.22 (9)
(a) and the manner of its application established by the department of health and
family services under s. 46.247 and listing the factors that a court may consider
under s. 46.10 (14) (¢).

SECTION 5. 48.357 (5m) (a) of the statutes is amended to read:

48.357 (5m) (a) If a proposed change in placement changes a child’s placement
from a placement in the child’s home to a placement outside the child’s home, the

court shall order the child’s parent to provide a statement of income, assets, debts,
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SECTION 5

and living expenses to the court or the person or agency primarily responsible for
implementing the dispositional order by a date specified by the court. The clerk of
court shall provide, without charge, to any parent ordered to provide a statement of
income, assets, debts, and living expenses a document setting forth the percentage
standard established by the department of workforce development under s. 49.22 (9)
(a) and the manner of its application established by the department of health and
family services under s. 46.247 and listing the factors that a court may consider
under s. 46.10 (14) (c). If the child is placed outside the child’s home, the court shall
detérmine the liability of the parent in the manner provided in s. 46.10 (14).

SECTION 6. 48.363 (1) (c) of the statutes is amended to read:

48.363 (1) (c) If the proposed revision is for a change in the amount of child
support to be paid by a parent, the court shall order the child’s parent to provide a
statement of income, assets, debts, and living expenses to the court and the person
or agency primarily responsible for implementing the dispositional order by a date
specified by the court. The clerk of court shall provide, without charge, to any parent
ordered to provide a statement of income, assets, debts, and living expenses a
document setting forth the percentage standard established by the department of
workforce development under s. 49.22 (9) (a) and the manner of its application
established by the department of health and family services under s. 46.247 and
listing the factors that a court may consider under s. 46.10 (14) (c).

SECTION 7. 49.22 (9) of the statutes is amended to read:

49.22 (9) (a) The department shall promulgate rules that provide a standard
for courts to use in determining a child support obligation based upon a percentage

of the gross income and assets of either or both parents.
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adjustments to the standard promulgated under par. (a) that a court, in its

discretion, may use in determining a child support obligation in cases in which a

child has substantial periods of physical placement with each parent or in which a

parent has a preexisting obligation to support a child.
SECTION 8. 301.12 (14) (b) of the statutes is amended to read:

301.12 (14) (b) Except as provided in pai'. (c) and subject to par. (cm), liability
of a parent specified in sub. (2) or s. 301.03 (18) for the care and maintenance of the
parent’s minor child who has been placed by a court order under s. 938;183, 938.355,
or 938.357 in a residential, nonmedical facility such as a group home, foster home,
treatment foster home, residential care center for children and youth, or juvenile
correctional institution shall be determined by the court by using the percentage

standard established by the department of workforce development under s. 49.22 (9)

- (a) and by applying the percentage standard in the manner established by the

departmént under par. (g).

SECTION 9. 301.12 (14) (g) of the statutes is amended to réad:'

301.12 (14) (g) For purposes of determining child support under par. (b), the
department shall promulgate rules related to the application of the standard
established by the department of workforce development under s. 49.22 (9) (a) to a
child support obligation for the care and maintenance of a child who is placed by a
court order under s. 938.183, 938.355, or 938.357 in a residential, nonmedical facility.
The rules shall take into account the needs of any person, including dependent
children other than the child, whom either parent is legally obligated to support.

SECTION 10. 767.085 (1) (dm) of the statutes is created to read:
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767.085 (1) (dm) Whether either of the parties is obligated to pay child or family
support under a judgment or order issued by a court and, if so, the name of the court
that issued each judgment or order and the amount of child or family support owed
under each judgment or order, if known.

SECTION 11. 767.085 (2) (b) of the statutes is amended to read:

767.085 (2) (b) The clerk of court shall provide without charge, to each person
filing a petition requesting child support, a document setting forth the percentage
standard established by the department under s. 49.22 (9) (a) and listing the factors
which that a court may consider under s. 767.25 (fg) and (1r).

SECTION 12. 767.085 (2m) (a) 2. of the statutes is amended to read:

767.085 (2m) (a) 2. Shall be accompanied by a document, provided without
charge by the clerk of court, setting forth the percentage standard established by the
department under s. 49.22 (9) (a) and listing the factors which that a court may
consider under s. 767.25 (11‘Ill/) and (1r).

SECTION 13. 767.23 (1n) of the statutes is amended to read:

767.23 (1n) Before making any temporary order under sub. (1), the court or
circuit court commissioner shall consider those factors that the court is required by
this chapter to consider before entering a final judgment on the same subject matter.
In making a determination under sub. (1) (a) or (am), the court or circuit court
commissioner shall consider the factors under s. 767.24 (5). If the court or circuit
court commissioner makes a temporary child support order that deviates from the
amount of support that would be required by using the percentage standard

established by the department under s. 49.22 (9) (a) or by using the method of

calculating child support under s. 767.25 (1r), the court or circuit court

commissioner shall comply with the requirements of s. 767.25 (1n). A temporary
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SECTION 13
1 order under sub. (1) may be based upon the written stipulation of the parties, subject
2 to the approval of the court or circuit court commissioner. Temporary orders made
3 by a circuit court commissioner may be reviewed by the court.
4 SECTION 14. 767.25 (1j) of the statutes is amended to read:
5 767.25 (1j) Except as provided in sub- subs. (1m) and (1r), the court shall
6 determine child support payments by using the percentage standard established by
7 the department under s. 49.22 (9) (a).
8 - SECTION 15 767.25: w(fl"fn) (b) of the stat is amended to read:
9 767.25 (1 l (b) " finanicial res : '

10 including ;' : f

Lll of the parents . 7

ﬁ SECTION 16. 767.25 (1r) of the statutes is created to read:

{ 13 767.25 (1r) Notwithstanding sub. (Im), in cases in which a child has
14 substantial periods of physical placement with each parent or in which a parent has
15 a preexisting obligation to support a child, upon request by a party or on its own
16 motion, the court may modify the amount of child support payments determined
17 under sub. (1j) in the manner provided by rule under s. 49.22 (9) (b). The court is not
18 required to provide the information specified in sub. (1n) if the court determines child
19 support payments under this subsection.

20 SECTION 17. 767.295 (2) (c) of the statutes is amended to read:

21 767.295 (2) (c) If the court enters an order under par. (a), it shall order the
22 parent to pay child support equal to the amount determined by applying the
23 percentage standard establishe(i under s. 49.22 (9) (a) to the income a person would
24 earn by working 40 hours per week for the federal minimum hourly wage under 29
25

USC 206 (a) (1) or equal to the amount of child support that the parent was ordered
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SECTION 17

1 to pay in the most recent determination of support under this chapter. The child
support obligation ordered under this paragraph continues until the parent makes

timely payment in full for 3 consecutive months or until the person participates in

O

the program under s. 49.36 for 16 weeks, whichever comes first. The court shall

(%)

provide in its order that the parent must make child support payments calculated
under s. 767.25 (1)) ex, (1m), or (1r) after the obligation to make payments ordered
under this paragraph ceases. \/

SECTION 18. 767.32 (1) (b) 4. of the statutes is amended to read:

© o0 3 O

767.32 (1) (b) 4. A difference between the amount of child support ordered by
10 the court to be paid by the payer and the amount that the payer would have been
11 required to pay based on the percentage standard established by the department

12 under s. 49.22 (9) (a), or based on the method of calculating child support under s.

13 767.25 (1r), if the court did not use the percentage standard or the method under s.

14 767.25 (1r) in determining the child support payments and did not provide the

15 information required under s. 46.10 (14) (d), 301.12 (14) (d), or 767.25 (1n), whichever

16 is appropriate.
17 SECTION 19. 767.32 (2) of the statutes is amended to read: | _
d B
18 767.32 (2) Except as provided in sub. (2m) or (2r), if the court revises a

19 judgment or order with respect to child support payments, it shall do so by using the

20 = percentage standard established by the department under s. 49.22 (9) (a).
i : 7 " ._ 7§7.32 (2o 5T TRe st ‘, éﬁ%{@bew‘" (2m) (a)

22 SECTIQN 21. 767.32 (2m) (b) of the statutes is created to read:

23 767.32 (2m) (b) Notwithstanding par. (a), in cases in which a child has
24 substantial periods of physical placement with each parent or in which a parent has

25 a preexisting obligation to support a child, upon request by a party or on its own
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SECTION 21
motion, the court may modify the amount of child support payments determined
under sub. (2) in the manner provided by rule under s. 49.22 (9) (b). The court is not
required to provide the information specified in s. 767.25 (1n) if the court determines
child support payments under this paragraph.

SECTION 22. 767.33 (1) (a) of the statutes is amended to read:

767.33 (1) (a) An order for child or family support under this chapter may
provide for an annual adjustment in the amount to be paid based on a change in the
payer’s income if the amount of child or family support is expressed in the order as
a fixed sum and baséd on the percentage standard established by the department
under s. 49.22 (9) (a)) No adjustmen‘ton;:yobe made under this section unless the
order provides for the adjustment.

SECTION 23. 767.33 (1) (b) of the statutes is amended to read:

767.33 (1) (b) An adjustment under this section may not be made more than
once in a year and shall be determined on the basis of the percentage standard
established by the department under s. 49.22 (9) (gﬁ M \O._ 'S

SECTION 24 767.45 (7) of the statutes is amended to read:

767.45 (7) The clerk of court shall provide without charge, to each person
bringing an action under this section, except to the state under sub. (1) (g) or (6m),
a document.setting forth the percentage standard established by the department
under s. 49.22 (9) (a) and listing the factors which that a court may consider under
s. 767.25 (1m) and (1r).

SECTION 25. 767.455 (6) of the statutes is amended to read:

767.455 (6) DOCUMENT. The summons served on the respondent shall be

accompanied by a document, provided without charge by the clerk of court, setting
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forth the percentage standard established by the department under s. 49.22 (9) (a)
and listing the factors which ﬂm a court may consider under s. 767.25 (1m) and (1r).

SECTION 26. 767.477 (2) of the statutes is amended to read:

767.477 (2) Before making any temporary order under sub. (1), the court shall
consider those factors that the court is required to consider when granting a final
judgment on the same subject matter. If the court makes a temporary child support
order that deviates from the amount of support that would be required by using the
percentage standard established by the department under s. 49.22 (9) (a) or by using
the method of calculating child support underl:gis. 767.25 (1r), the court shall comply
with the requirements of s. 767.25 (1n).

SECTION 27. 938.30 (6) (b) of the statutes is amended to read:

938.30 (6) (b) Ifit appears to the court that disposition of the case may include
placement of the juvenile outside the juvenile’s home, the court shall order the
Juvenile’s parent to provide a statement of income, assets, debts, and living expenses
to the court or the designated agency under s. 938.33 (1) at least 5 days before the
scheduled date of the dispositional hearing or as otherwise ordered by the court. The
clerk of court shall provide, without charge, to any parent ordered to provide a
statement of income, assets, debts, and living expenses a document setting forth the
percentage standard established by the department of workforce development under
s. 49.22 (9) (a) and listing the factors that a court may consider under s. 301.12 (14)
(o).

SECTION 28. 938.31 (7) (b) of the statutes is amended to read:

938.31 (7) (b) Ifit appears to the court that disposition of the case may include
placement of the juvenile outside the juvenile’s home, the court shall order the

Jjuvenile’s parent to provide a statement of income, assets, debts, and living expenses
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SECTION 28
to the court or the designated agency under s. 938.33 (1) at least 5 days before the
scheduled date of the dispositional hearing or as otherwise ordered by the court. The
clerk of court shall provide, without charge, to any parent ordered to provide a
statement of income, assets, debts, and living expenses a document setting forth the
percentage standard established by the department of workforce devélopment under
s.49.22 (9) (a) and listing‘ the factors that a court may consider under s. 301.12 (14)
(o). |

SECTION 29. 938.357 (5m) (a) of the statutes is amended to read:

938.357 (5m) (a) If a proposed change in placement changes a juvenile’s
placement from a placemen’g in the jilvenile’s home to a placement outside the
juvenile’s home, the court shall order the juvenile’s parent to provide a statement of
income, assets, debts, and living expenses to the court or the person or agency
primarily responsible for implerhenting the dispositional order by a date specified by
the court. The clerk of court shall provide, without charge, to any parent ordered to
provide a statement of income, assets, debts, and living expenses a document setting
forth the percentage standard established by the department of workforce
development under s. 49.22 (9) (a) and listing the factors that a court may consider
unders. 301.12 (14) (¢). If the juvenile is placed outside the juvenile’s home, the court
shall determine the liability of the parent in the manner provided in s. 301.12 (14).

SECTION 30. 938.363 (1) (c) of the statutes is amended Ato read:

938.363 (1) (c) If the proposed revision is for a change in the amount of child
support to be paid by a parent, the court shall order the juvenile’s parent to provide
a statement of income, assets, debts, aﬁd living expenses to the court and the person
or agency primarily responsible for implementing the dispositional order by a date

specified by the court. The clerk of court shall provide, without charge, to any parent
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ordered to provide a statement of income, assets, debts, and living expenses a
document setting forth the percentage standard established by the department of

workforce development under s. 49.22 (9) (a) and listing the factors that a court may

3—¢

consider under s. 301.12 (14) (c).

oS
- SON

SEcTION 31. Initial applicability.

v’
sections 767.23 (ln) 767.25 (IJYand (lr) 767. 295 (2) (¢), 767.32 (1) (b) 4 and 767 477

v
@ (2) of the statutesm ﬁlgztﬁ?ectfrﬁ@’?ﬁ%ﬁmﬂ/ Fﬂ(%ﬁ) and the
9

creation of section 767.32 (2m) (b) of the statutes first apply to child support orders

1
2
3
4
5
‘\\J 6 (1) CALCULATING CHILD SUPPORT IN SPECIAL CIRCUMSTANCES. The treatment of
@)

10 that are granted on the effective date of this subsection, including orders in actions
11 or proceedings to modify a judgment or order that was granted before the effective
12 date of this subsection.

13 (2) PERCENTAGE STANDARD DOCUMENT LISTING DEVIATION FACTORS. The treatment

v
14 of sections 767.085 (2) (b) and (2m) (a) 2 , 167.45 (7 ), and 767.455 (6) of the statutes

| L
({(;3, RAASA @

15 first applies to actions commenced on the first day of the 7th month beginning after
16 publication.
@ ) NOTING OTHER SUPPORT ORDERS IN PETITION. The treatment of section 767.085

v
18 (1) (dm) of the statutes first applies to petitions filed on the first day of the 2nd month

19 beginning after the effective date of this subsection.

(END)
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INSERT A l/

WD ‘creates a rebuttable presumption that use of the percentage standard is unfair
to the payer if the payer’s income and earning capacity are significantly lower than
the payee’s. If the presumption is not rebutted, the court may modify the amount of
support that would be ordered by using the percentage standard. The presumption

(END OF INSERT A) '

INSERT 8-11 VY~

SECTION 1. 767.25 (1m) (intro.) of the statutes is renumbered 767.25 (1m) (am)
(intro.) and amended to read:

767.25 (1m) (am) (intro.) Upen Subject to par. (bm), upon request by a party,
the court may modify the amount of child support payments determined under sub.
(1j) if, after considering the following factors, the court finds by the greater weight
of the credible evidence that use of the percentage standard is unfair to the child or

to any of the parties:

History: 1971 c. 157; 1977 c. 29, 105, 418; 1979 ¢. 32 ss. 50,92 (4); 1979 c. 196; Stats. 1979 5. 767.25; 1981 c. 20; 1983 a. 27; 1985 a. 29; 1987 a. 27,37, 355, 413; 1989
a.31,212; 1991 a, 39; 1993 a. 481; 1995 a. 27 ss. 7101, 7102, 9126 (19); 1995 a. 201, 279, 404; 1997 a, 27,35, 191; 1999 a. 9, 32; 2001 a. 16, 61.

SECTION 2. 767.25 (1m) (a) of the statutes is renumbered 767.25 (1m) (am) 1.

SECTION 3. 767.25 (1m) (b) of the statutes is renumbered 767.25 (1m) (am) 2.

SECTION 4. 767.25 (1m) (bj) of the statutes is renumbered 767.25 (1m) (am) 3.

SECTION 5. 767.25 (1m) (bm) of the statutes is created to read:

767.25 (1m) (bm) If the gross income and earning capacity of the payer are
significantly lower than the gross income and earning capacity of the payee, there
is a rebuttable presumption that use of the percentage standard is unfair to the
payer.

SECTION 6. 767.25 (1m) (bp) of the statutes is renumbered 767.25 (111‘1)' (am) 4.

SECTION 7. 767.25 (1m) (bz) of the statutes is renumbered 767.25 (1m) (am) 5.

SECTION 8. 767.25 (1m) (c) of the statutes is renumbered 767.25 (1m) (am) 6.

v
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SECTION 9. 767.25 (1m) (d) of the statutes is renumbered 767.25 (1m) (am) 7.
SECTION 10. 767.25 (1m) (e) of the statutes is renumbered 767.25 (1m) (am) 8.
SECTION 11. 767.25 (blm) (ej) of the statutes is renumbered 767.25 (1m) (am) 9.
SECTION 12. 767.25 (1m) (em) of the statutes is renumbered 767.25 (1m) (am)

10.
SECTION 13. 767.25 (1m) (f) of the statutes is renumbered 767.25 (1m) (am) 11.
SECTION 14. 767.25 (1m) (g) of the statutes is renumbered 767.25 (1m) (am) 12.
SECTION 15. 767.25 (1m) (h) of the statutes is renumbered 767.25 (1m) (am) 13.
SECTION 16. 767.25 (1m) (hm) of the statutes is renumbered 767.25 (1m) (am)

14.
SECTION 17. 767.25 (1m) (hs) of the statutes is renumbered 767.25 (1m) (am)

15. :
SECTION 18. 767.25 (1m) (i) of the statutes is renumbered 767.25 (1m) (am) 16. \/ :

(END OF INSERT 8-11)
INSERT 9-21

SECTION 19. 767.32 (2m) of the statutes is renumbered 767.32 (2m) (a) 1. and

amended to read:

V4 .
767.32 (2m) (a) 1. Upen Subject to subd. 2., upon request by a party, the court

may modify the amount of revised child support payments determined under sub. (2)
v

if, after considering the factors listed in s. 767.25 (1m) (am), the court finds, by the

greater weight of the credible evidence, that the use of the percentage standard is

unfair to the child or to any of the parties.

History: 1971 c. 220; 1977 c. 105 ss. 38, 48, 49; 1977 c. 418; 1979 c¢. 32 ss. 50, 92 (4); Stats. 1979 5. 767.32; 1981 ¢. 20 5. 2202 (20) (m); 1981 c. 314 5. 146; 1983 a, 27;
1985 a. 176; 1987 a. 27,355, 413; 1989 a, 212; 1991 a. 39; 1993 a. 16,481, 491; 1995 a. 27 5. 9126 (19); 1995 a. 77, 201, 225, 279, 289, 404, 417; 1997 a. 217,35, 105,191,
237,273; 1999 a. 9, 103; 2001 a. 16, 61, 105.

SECTION 20. 767.32 (2m) (a) 2. of the statutes is created to read:

\Y
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767.32 (2m) (a) 2. If the gross income and earning capacity of the payer are
significantly lower than the gross income and earning capacity of the payee, there
is a rebuttable presumption that use of the percentage standard is unfair to the
payer.

(END OF INSERT 9-21)

INSERT 10-10 v

L
@ r on the method of calculating child support under s. 767.25 (1r

(END OF INSERT 10-10)

INSERT 10-15 |~ l/

or the meth f calculating child suppo ers. 767.25 (1r

(END OF INSERT 10-15)
INSERT 134

SECTION 21. 948.22 (7) (bm) of the statutes is renumbered 948.22 (7) (bm) 1.
and amended to read:

948.22 (7) (bm) 1. Upen Subject to subd. 2., upon request, the court may modify
the amount of child or spousal support payments determined under par. (b) 2. if, after
considering the factors listed in s. 767.25 (1m) (am), regardless of the fact that the
action is not one for a determination of paternity or an action specified in s. 767.25
(1), the court finds, by the greater weight of the credible evidence, that the use of the

percentage standard is unfair to the child or to either of the child’s parents.

History: 1985 a. 29, 56; 1987 a. 332 5. 33; Stats. 1987 s. 948.22; 1989 a, 31,212; 1993 a. 274, 481; 1995 a. 289; 1997 a. 35, 191, 252; 1999 a. 9; 2001 a. 109.

SECTION 22. 948.22 (7) (bm) 2. of the statutes is created to read:
948.22 (7) (bm) 2. If the gross income and earning capacity of the payer are

significantly lower than the gross income and earning capacity of the payee, there

l/
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1 is a rebuttable presumption that use of the percentage standard is unfair to the
payer.
SECTION 23. Nonstatutory provisions.
(1) No creation or amendment of a statute section by this act constitutes a
substantial change in ciréumstances on which may be based a revision under section

767.32 of the statutes, as affected by this act, of a judgment or order with respect to

< O Ot s W N

an amount of child or family support.

(END OF INSERT 13-4)

INSERT 13-16

%) REBUTTABLE PRESUMPTION THAT PERCENTAGE STANDARD UNFAIR. The treatment

v v vV v v A A 54

9 of section 767.25 (1m) (intro.), (a), (b), (bj), (bm), (bp), (bz), (c), (d), (), (ej), (em), (f),

v v v v v
10 (g), (h), (hm), (hs), and (i) of the statutes, the renumbering and amendment of
v’

@ sections 767.32 (2%) and 948.22 (7) (bm) of the statutes, and the creation of sections
v v

12 767.32 (2m) (a) 2. and 948.22 (7) (bm) 2. of the statutes first apply to actions,

13 proceedings, and prosecutions commenced on the effective date of this subsection.

(END OF INSERT 13-16)
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1. In this version, I specifically included the rebuttable presumption under ss.1767.32
m)/and 948.22 (7) (bm)l Do you want any changes?

2. Is the relationship in this draft between using the rule for determining support in
special cases (shared-time, serial-family, and split—custody) and modifying the
amount of support on the basis of the factors okay? Modifying on the basis of the
factors, including the rebuttable presumption, is subordinate to using the method
under the rule in a special case.

3. Do you want the initial applicability of the rebuttable presumption to be actions
commenced on the first day of the 7th month after publication, rather than on the
effective date, since the documents provided by the clerk of court listing the new factors
for deviation from the percentage standard will not be available until the first day of
the 7th month after publication?

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam kahler@legis.state.wi.us
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1. In this version, I specifically included the rebuttable presumption under ss. 767.25
(1Im) (bm), 767.32 (2m) (a) 2., and 948.22 (7) (bm) 2. Do you want any changes?

2. Is the relationship in this draft between using the rule for determining support in
special cases (shared-time, serial-family, and split—custody) and modifying the
amount of support on the basis of the factors okay? Modifying on the basis of the
factors, including the rebuttable presumption, is subordinate to using the method
under the rule in a special case.

3. Do you want the initial applicability of the rebuttable presumption to be actions
commenced on the first day of the 7th month after publication, rather than on the
effective date, since the documents provided by the clerk of court listing the new factors
for deviation from the percentage standard will not be available until the first day of
the 7th month after publication?

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266—2682

E-mail: pam kahler@legis.state.wi.us
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Kahler, Pam

From: Dén Rossmiller [DRossmiller@wisbar.org]
Sent:  Wednesday, July 16, 2003 12:13 PM

~To: pam.kahler@legis.state.wi.us
Subject: Child Support Legislation Draft (LRB--2485/P2) re: Luciani
decision
- Pam,

As we discussed by telephone, the consensus seems to be in favor of language along the following lines:

* Amend 767.25 (1m) (b) as follows:

767.25(1m)(b) The disparity in the parties' income and resources and whether application of the standard
would cause undue hardship to the payer, where his or her income and resources are less than the
payee's income and resources.

or

- The financial resources of both parents and/including the disparity in the parties' income and resources and

. - whether

application of the standard would cause undue hardship to the payer, where his or her income and
resources are less than the payee's income ’
and resources.

Thanks for your help. Let me know if you have any questions.

- Dan Rossmiller

- Public Affairs Director
State Bar of Wisconsin
(608) 250-6140 (voice)
(608) 257-4343 (fax)

WISCONSIN LAWYERS.
- Expert Advisers. Serving You.

-~ 07/16/2003




