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AL\{EC Parity Bill Page 1 of 1

Kunkel, Mark

From: Pfaff, Bruce
Sent:  Tuesday, April 08, 2003 4:18 PM

To: Kunkel, Mark 7
Subject: Broadband Parity Bill
Mark,

Senator Kanavas would like to draft this ALEC model legislation for Wisconsin, I am sending this draft to you because of
the public utilities nature of this legislation. If it should go to a different drafting attorney, please let me know.

Bruce A. Pfaff

Chief of Staff

State Senator Ted Kanavas
608.266.9174

04/08/2003



ALEC Model Legislation

Parity and Certainty in Regulatory Treatment of High Speed Internet
Access Services and Broadband Services and Providers Act

Summary _

This Act provides for regulatory parity and certainty at the state level in the critical areas
of high-speed Internet access services and broadband services. The Act prohibits state
commissions from imposing regulations in these areas, regardless of the technology or
medium used to provide such services. The Act further provides, however, that the

incumbent local exchange provider must continue comply with the unbundling and other
requirements of the Federal Communications Commission.

Model Legislation ‘
Section 1. {Legislative Findings} The legislature hereby finds and declares:

(A) The cable modem service offered by cable operators and other technologies such as
satellite that are used for high-speed access to the Internet are functionally equivalent to,

and compete with, digital subscriber line service and other broadband services offered by
local exchange carriers.

(B) Cable modem services and digital subscriber line services are subject to disparate
regulatory treatment by the Federal Government and by State and local governments.

(C) Competing and functionally equivalent products and services should be treated in the
same manner, regardless of who provides such products or services.

(D) A deregulatory environment should apply to providers of high-speed Internet access
services and broadband services, regardless of the platform used to provide such services.

(E) Government regulation should not favor or advantage one class of competitors among
competitors offering similar products or services.

(F) The deployment of digital subscriber line service, in particular, has been restrained by

regulatory requirements that are inappropriate for a competitive service offered by various
providers. ‘

(G) Inappropriate regulation imposes needless costs and results in higher consumer costs.
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(H) Lower consumer costs will accelerate demand for high-speed Internet access services.

(D) Deregulation across broadband platforms will provide incentives to increase
deployment of high speed Internet services and broadband services, bringing the benefits
of such services to communities in the form of enhancements in medicine, education,
national security, work from home, and other benefits.

(J) When all providers of high speed Internet access services and broadband services

compete in a free market environment, consumers will benefit from increased choices and
lower prices. 4 '

Section 2. {Definitions}

“High speed Internet access service” or “broadband service’’ means, as used in this
Act, those services and underlying facilities that provide upstream, from customer to
provider, or downstream, from provider to customer, transmission to or from the Internet
or have the capability to transmit information in excess of one hundred forty four (144)
kilobits per second, regardless of the technology or medium used including, but not

limited to, wireless, copper wire, fiber optic cable, or coaxial cable, to provide such
service. '

Section 3. {Main Provisions}

A. Neither the ____ Commission, nor any unit of local government shall, by

' entering any order, adopting any rule, or otherwise taking any agency action,
impose any regulation upon a provider of high speed Internet access service or
broadband service in its provision of such service, regardless of technology or
medium used to provide such service.

B. An incumbent local exchange telecommunications service provider (ILEC)
subject to the provisions of 47 U.S.C., Section 251(c) shall be required to provide
unbundled access to network elements, including but not limited to loops,
subloops, and collocation space within the facilities of the ILEC, to the extent
specifically required under Federal Communications Commission regulations or
any successor regulations issued by the Federal Communications Commission.

C. Nothing in this section shall effect the assessment of any company under Article

(property tax provisions).

As adopted by the Telecommunications & Information Technology
Task Force on December 11, 2002,
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AN Act ...; relating to: exempting broadband Internet service from regulation

by the public service commission and local governments.

— — "

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be prepared for a subsequent
version of the draft.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 66‘0426 of the statutes is created to read:

66.0422 Broadband service. No city, village, town, or county may enact an
ordinance or adopt a resolution that regulates providing, or offering to provide,
broadband service, as defined in s. 196.01 (116, to the public.

SECTION 2. 196.01 (‘l/g) of the statutes is amended to read:

196.01 (1g) “Basic local exchange service” means the provision to residential

customers of an access facility, whether by wire, cable, fiber optics or radio, and
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SECTION 2
1 essential usage within a local calling area for the transmission of high—quality
2 2-way interactive switched voice or data communication. “Basic local exchange
3 service” includes extended community calling and extended area service. “Basic
4 local exchange service” does not include additional access facilities or any
5 discretionary or optional services that may be provided to a residential customer.
6 “Basic local exchange service” does not include cable television service, bro:;iband
7 service, or services provided by a commercial mobile radio service provider.

History: 1977 c. 29, 418; 1981 c. 390; 1983 a. 27, 53, 76, 192, 425, 538; 1985 a. 79, 1985 a. 297 ss. 14 to 22, 39; 1987 a. 27; 1989 a. 344; 1993 a. 121, 496; 1995 a. 46, 409;
1997 a. 184,218, 229;1999 a. 9, 32, 53; 1999 a. 150 5. 672; 2001 a. 16. v~

8 SECTION 3. 196.01 (1k) of the statutes is created to read:

9 196.01 (1k) “Broadband service” means the conveyance of any voice, data,
10 audio, video, or other information over the Internet using any medium or technology
11 at a speed of 144 kilobit/s or more per second.

12 SEcCTION 4. 196.01 (9m')/of the statutes is amended to read:

13 196.01 (9m) “Telecommunications service” means the offering for sale of the
14 conveyance of voice, data or other information at any frequency over any part of the
15 electromagnetic spectrum, including the sale of service for collection, storage,
16 forwarding, switching and delivery incidental to such communication and including
17 the regulated sale of customer premises eQuipment. “Telecommunications service”
18 does not include cable television service, broadband sgrvice, or broadcast sérvice.

v

History: 1977 c. 29, 418; 1981 c. 390; 1983 a. 27, 53, 76, 192, 425, 538; 1985 a. 79, 1985 a. 297 ss. 14 to 22, 39; 1987 a, 27; 1989 a, 344; 1993 a. 121, 496; 1995 a. 46, 409;
1997 a. 184,218, 229; 1999 a. 9, 32, 53; 1999 a. 150 s. 672; 2001 a. 16.

19 SECTION 5. 196.219 (2r) of the statutes is created to read:
20 196.219 (2r) UNBUNDLED NETWORK ELEMENTS. A telecommunications utility
21 shall provide unbundled network elements to consumers to the extent specifically

. 22 required under 47 USC 251 (c) and the regulations of the federal communications

23 commission promulgated thereunder.
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SECTION 6

SECTION 6. Initial applicability.
y
(1) The treatment of section 66.0422 of the statutes first applies to ordinances
=
enacted and resolutions adopted on the effective date of this subsection.

(END)

D ok
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Sen. Kanavas:

Please review this bill to make sure that it achieves your intent. In particular, note the
following differences between the bill and the model legislation that you provided to
me:

1. The bill exempts broadband service from PSC regulation by excluding broadband
service from the definition of “telecommunications servicd].) Although the bill takes a
different approach than that of the model legislation, the bill’s approach is consistent
with the way in which cable television operators are exempted from PSC regulation
under current law. Also, I think the bill’s approach results in a less ambiguous
exemption than that of the model legislation.

—

2. The exemption from local government regulation is included in ch. 66, stats.

3. There is no need to state that property taxes aren’t affected by the bill, because the
bill does not affect property taxes. :

4. The definition of “broadband service” refers to voice, data, audio, video, or other
information, instead of only referring to information. This is similar to the references
to voice, data, and other information in the definition under current law for
“telecommunications servicé"b In addition, I simplified other provisions of the model
legislation (for example, there’s no need to distinguish between upstream and
downstream transmissions if they are both included in the definition).

v
5. Proposed s. 196.219 (2r) corresponds to the language in the instructions requiring
incumbent exchange carriers to comply with federal law regarding unbundled access
to network elements. However, it’s not clear to me why you want state law to require
compliance with federal law.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131 .
E-mail: mark kunkel@legis.state.wi.us
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August 15, 2003

Sen. Kanavas:

Please réview this bill to make sure that it achieves your intent. In particular, note the
following differences between the bill and the model legislation that you provided to
me: _

1. The bill exempts broadband service from PSC regulation by excluding broadband
service from the definition of “telecommunications service.” Although the bill takes a
different approach than that of the model legislation, the bill’s approach is consistent
with the way in which cable television operators are exempted from PSC regulation
under current law. Also, I think the bill’s approach results in a less ambiguous
exemption than that of the model legislation.

2. The exemption from local government regulation is included in ch. 66, stats.

3. There is no need to state that property taxes aren’t affected by the bill, because the
bill does not affect property taxes.

4. The definition of “broadband service” refers to voice, data, audio, video, or other
information, instead of only referring to information. This is similar to the references
to voice, data, and other information in the definition under current law for
“telecommunications service.” In addition, I simplified other provisions of the model
legislation (for example, there’s no need to distinguish between upstream and
downstream transmissions if they are both included in the definition).

5. Proposed s. 196.219 (2r) corresponds to the language in the instructions requiring
incumbent exchange carriers to comply with federal law regarding unbundled access
to network elements. However, it’s not clear to me why you want state law to require
compliance with federal law.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E—mail: mark kunkel@legis.state.wi.us



Kunkel, Mark

From: Pfaff, Bruce

Sent: Monday, September 08, 2003 9:32 AM
To: Kunkel, Mark

Subject: , LRB-2562

Mark:

Thanks for your work on LRB-2562 relating to exempting broadband Internet service from PSC regulation. | have 3 simple
changes to the Preliminary draft:
/1) Page 2, line 17 & line 18 - delete the words - “at any frequency over any part of the electromagnetic
spectrum,”
29 Page 3, line 1 - add the words - “and orders” after the word “regulations”
~3.) New item - Repeal s.196.196 (1)(a)(2)(b)

On a different topic, where are you on the “right of way” draft which is also based on an ALEC model? Please call if you
have any questions on these changes.

Thanks,

Bruce A. Pfaff

Chief of Staff

Office of State Senator Ted Kanavas
Room 20 S. State Capitol
608.266.9174

608.576.4499
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AN ACT %o amend 196.01 (1g) and 196.01 (9m); and to create 66.0422, 196.01

(Ik) and 196.219 (2r) of the statutes; relating to: exempting broadband

Internet service from regulation by the Public Service Commission and local
governmenjg N reg ‘A""“j ]Lf’ le commuar afions utrlitres - fe
"'ip(quy(.Q Mﬂé«f\a//@a//;efwa/ o f[pmqus ans

Analysis by the Legislative Reference Bureau
Fhis7is g prelimipary d W@ﬂ%@m@m—'
sia of the ddraft,

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v

SECTION 1. 66.0422 of the statutes is created to read:

——

66.0422 Broadband service. No city, village, town, or county may enact an /

ordinance or adopt a resolution that regulates providing, or offering to provide,

broadband service, as defined in s. 196.01 (1k), to the public. T /

/
(atinn oF
A é%“:‘v’re énoaw‘e/@yﬁ#www"m
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SECTION 2
—
1 SECTION 2. 196.01 (1g) of the statutes is amended to read:
2 196.01 (1g) “Basic local exchange service” means the provision to residential
3 customers of an access facility, whether by wire, cable, fiber optics or radio, and
4 essential usage within a local calling area for the transmission of high—quality
5 2—way interactive switched voice or data communication. “Basic local exchange
6 service” includes extended community calling and extended area service. “Basic
7 local exchange service” does not include additional access facilities or any
8 discretionary or optional services that may be provided to a residential customer.
9 “Bésic local exchange service” does not include cable teievision service, broadband
10 service, or services provided by a commercial mobile radio service provider.
1 SECTION 3. 196.01 (ll/k) of the statutes is created to read:
12 196.01 (1k) “Broadband service” means the conveyance of any voice, data,
13 audio, video, or other information over the Internet using any medium or technology
14 at a speed of 144 kilobits or more per second. .
15 SEcTION 4. 196.01 ‘(/Qm) of the statutes is amended-"t’o“i*"ééi“d'iw””'@
16 196.01 (9m) “Telecommy_;;ications service” means the offeri%f’:or sale of the

conveyance of voice, dq;a"’ai; other information at-amy-freqrueney-ever-any partofthe"
~eleetpemagnetrc—spectrumolnc{ud1ng the sale of service for collection, storage,

forwarding, switching and delivery incidental to such communication and including

20 the regulated sale of customer premises equipment. “Telecommunications service”
21 does not include cable television service, broadband service, or broadcast service.
22 SE TIONigF 196.2 19\/ (2r) of the statutes is created to read:

23 196.219 (2r) UNBUNDLED NETWORK ELEMENTS. A telecommunications utility
24 shall /provide unbundled network elements to consumers to the extent specifically

wveEP-T Q- lD
//
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SECTION 5

required under 47 USC 251 (c) and the regulations/of the federal communications
commission promulgated thereunder.

SEcTION 6] Initial applicability.

(1) The treatment of section 66.0422 of the statutes first applies to ordinances

enacted and resolutions adopted on the effective date of this subsection.

(END)
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INSERT 1A:

Under current law, persons who provide telecommunications service
(telecommunications providers) are subject to various degrees and types of
regulation by the Public Service Commission (PSC). The degree and type of
regulation depends on the type of telecommunications service that is provided.
Current law defines “telecommunications servicd’),\in part, as the offering for sale of
the conveyance of voice, data,or other information, at any frequency over any part
of the electromagnetic spectrum, including the sale of service for collection, storage,
forwarding, switching, and delivery incidental to such communication. Cable
television service and certain one—way broadcast services are excluded from the
definition and, therefore, are not subject to PSC regulation.

This bill excludes broadband service from the definition of
“telecommunications servicd].} The bill defines “broadband service” as the
conveyance of any voice, data, audio, video, or other information over the Internet
using any medium or technology at a speed of 144 kilobits or more per second. As

a result, under the bill, the PSC has no authority to regulate persons who broadband

service. In addition, the bill also revises the definition of “telecommunications
service” to eliminate the requirement that it must Aro\nveyed at any frequency over
any part of the electromagnetic spectrum. N\ be

The bill also prohibits a city, village, town, or county from enacting an ordinance
or adopting a resolution that regulates providing, or offering to provide, broadband
service. :

In addition, the bill requires telecommunications providers that are regulated
as telecommunications utilities by the PSC to provide unbundled network elements
to other telecommunications providers to the extent specifically required under
federal law by the Federal Communications Commission (FCC). In general,
“unbundled network elements” are the physical and functional elements of a
telecommunications utility’s network that the telecommunications utility must
make available to competitors under federal law. As a result, the bill allows the PSC
to use state law to require telecommunications utilities to comply with the
requirements under federal law.

Finally, the bill makes changes to the PSC’s authority regarding
telecommunications utilities that are subject to “price regulation]; Under this type
of regulation, the PSC regulates the rates charged by a telecommunications utility
for services, but does not regulate a utility’s rates of return on investments. Current
law authorizes the PSC to subject a telecommunications utility’s advanced
telecommunications services to price regulation, if certain conditions are satisfied.
(Current law does not define “advanced telecommunications servicesl) The bill
eliminates the authority of the PSC to subject advanced telecommunications services
to price regulation.

INSERT 2-21:

XK
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SECTIOAQ;FI%.IQG (1) (a) 2. (intro.) and 2. a. of the statutes are consolidated,
renumbered 196.196 (1) (a) 2. and amended to read:
196.196 (1) (a) 2. The commission may include, following notice and

opportunity for hearing, as part of the services subject to price regulation under this

subsection those services and technological features

found by the commission to be a necessary component of universal service under s.

196.218.
X

History: 1993 a. 496; 1999 a. 29, §5; p001 a. 16. . X
SECTION‘#AIQG.IQG (1) (a) 2. b. of the statutes is repealed.



Kunkel, Mark

From: Pfaff, Bruce

Sent: Thursday, October 16, 2003 9:48 AM
To: Kunkel, Mark

Subject: Revisions to LRB 2562/1

Mark:

Below please find a cbuple of changes to LRB 2562/1, | believe these will be the final changes needed.

19 {1k Broadband Seryi@neans the conveyance of any voice, data or information in both direction between
providers facilities and a customers premises using any medium or technology in any of the following ways:

(a) Ata speed of at least 200 kilobits per second

b Via a wireless device that is an intentional radiator subject to 47 CFR

+196.1 96(1)(a)(2) of the statutes is repealed
196.218(4) of the statutes is repealed
Please feel free to contact me with any questions regarding this request.
Thanks,

Bruce A. Pfaff

Chief of Staff

Office of State Senator Ted Kanavas
Room 20 S. State Capitol
608.266.9174

608.576.4499
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1 AN ACTA repeal 196.196 (1) (a) 2. b.; to consolidate, renumber and amend

2 196.196 (1) (a) 2. (intro.) and 2. a.; to amend 196.01 (1g) an 196.01 (9m); and

3 to create 66.0422, 196.01 (1k) and 196.219 (2r) of the statutes; relating to:
4 exempting broadband Internet service from regu]étion by the Public Service

5 Commission and local governments, requiring telecommunications utilities to

6 rovide unbundled network elements, ;.-‘e.'““,,?"; i ' priceW

Crvice /cz “ e'/‘t"mmf f

elecommunications utilitii!?ﬁ“ /)\ aﬂ&/ uar

Analysis by the Legislative Reference Bureau

Under current law, persons who provide telecommunications service
(telecommunications providers) are subject to various degrees and types of
regulation by the Public Service Commission (PSC). The degree and type of

- regulation depends on the type of telecommunications service that is provided.
Current law defines “telecommunications service,” in part, as the offering for sale of
the conveyance of voice, data, or other information, at any frequency over any part
of the electromagnetic spectrum, including the sale of service for collection, storage,
forwarding, switching, and delivery incidental to such communication. Cable
television service and certain one—way broadcast services are excluded from the
definition and, therefore, are not subject to PSC regulation.

This bill excludes broadband service from the definition of
“telecommunications service.” The bill defines “broadband service” as the
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conveyance of any voice, data, or other information ose
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a result, under the bill, the PSC has no authority to regulate persons who broadband
service. In addition, the bill also revises the definition of “telecommunications
service” to eliminate the requirement that it must be conveyed at any frequency over
any part of the electromagnetic spectrum.

The bill also prohibits a city, village, town, or county from enacting an ordinance
or adopting a resolution that regulates providing, or offering to provide, broadband
service. :

In addition, the bill requires telecommunications providers that are regulated
as telecommunications utilities by the PSC to provide unbundled network elements
to other telecommunications providers to the extent specifically required under

/ federal law by the W@mm@mum/&mwmcp. In general,

“unbundled network elements” are the physical and functional elements of a
telecommunications utility’s network that the telecommunications utility must
make available to competitors under federal law. As a result, the bill allows the PSC
to use state law to require telecommunications utilities to comply with the
requirements under federal law. s

2 prrerlds e Bj akesg CHanges to —the PSCE aull

) - oF ”‘ are g I_,_,,C‘ : t t 0 ccp . y 2

affes the pdtegfcharget] 1
regfilate gAitilitd’s rapé

i Lo

For further Tnformationses the state and local fiscal estimate, which will be .

printed as an appendix to this bill.

TITd Ul).

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 66.0422\/of the statutes is created to read:

66.0422 Broadband service. No city, village, town, or county may enact an
ordinance or adopt a resolution that regulates providing, or offering to provide,
broadband service, as defined in s. 196.01 (1k), to the public.

v
SECTION 2. 196.01 (1g) of the statutes is amended to read:
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SECTION 2

196.01 (1g) “Basic local' exchange service” means the provision to residential
customers of an access facility, whether by wire, cable, ﬁber optics or radio, and
essential usage within a local calling area for the transmission of ‘high—qual‘ity
2—Way interactive switched voice or data communication. “Basic local exchange
5 service” includes extended community calling and extended area service. “Basic
6 local exchange service” does not include additional access facilities or any
discretionary or optional services that may be provided to a residential customer.

“Basic local exchange service” does not include cable television service, broadband

e S SR AN

s

ervice, or services provided by a commercial mobile radio service provider.
U v

SEcTION 3. 196.01 (1k) of the statutes is created to read:

BToRAbaNd SeTvIee ™ THeaTs HeCor

196.01 (1K)

a-qr technology

at a speed of 144 kole 1s or more per second.

v v .
14 SECTION 4. 196.01 (9m) of the statutes is amended to read:

15 196.01 (9m) “Telecommunications service” means the offering for sale of the

16 conveyance of voice, data or other information at-anyfrequency over any part-of the
17 eleetﬁernagﬂéﬁ%speetpum, including the sale of service for collection, storage,
18 forwarding, switching and delivery incidental to such communication and including
19 the regulated sale of customer premises equipment. “Telecommunications service”

does not include cable television service, broadband service, or broadcast service.

SEETION'5, 196.196 (1) (a) 2. (intro.) and 2. a. of the statutes are consbliaﬁémﬁ?ﬁ“‘xm ’

20

29 ded~to read: ?
23 The commission/ '
24 j 1

5

2
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. ;MMM,
o X . , _ . . g
b€ commibsion to be a necessary comperrent-of-universal service under

S

i . /N
ON 6. 196.19 tu ealed.‘_

SECTION’FF 196.219 '(/21*) of the statutes is created to read:

196.219 (2r) UNBUNDLED NETWORK ELEMENTS. A telecommunications utility

required under 47 USC 251 (¢) and the regulations and orders of the federal

/
5
gi shall provide unbundled network elements to consumers to the extent specifically
v
8 communications commission promulgated thereunder.

9

SECTION #lnitial applicability.
. v A
10 (1) The treatment of section 66.0422 of the statutes first applies to ordinances

11 enacted and resolutions adopted on the effective date of this subsection.

2 (END)
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INSERT 2A:
in both directions between a provider’s facilities é.nd a customer’s premises using any
medium or technology:N%) at a speed of 200 kilobits per second or more; or 2) via an
intentibnal radiétor, as defined by the Federal Communications Commission (FCC).
(The FCC has defined “intentional radiator” as a device that intentionally generates
and emits radio frequency energy by radiation or induction.)

INSERT 2B:

ﬂ’ The bill also makes changes to the PSC’s authority regarding price regulation
of telecommunications utilities and universal service. Under price regulation, the
PSC regulates the rates charged by a telecommunications utility for certain
residential and business services, but does not regulate a utility’s rate of return on
investments, which is the subject of traditional utility regulation. If certain
conditiohs are satisfied, current law also authorizes the PSC to apply price
regulation to rates for the following:a&) advanced telecommunications services; and
2) services that the PSC finds are necessary for universal service. Current law
imposes various other duties on thé PSC regarding universal service, which, in
general, require the PSC to promote the availability of affordable
telecommunications services throughout the state. One of the duties is for the PSC
to promulgate rules that define the types of services that are necessary components
of universal service.

The bill eliminates the authority of the PSC to apply price regulation to rates
for advanced telecommunications services and services that the PSC finds are

necessary for universal serﬁce. The bill also eliminates the duty of the PSC to
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promulgate rules defining the types of services that are necessary components of

universal service. The bill does not affect any other duties of the PSC regarding

. universal service.

INSERT 3-10:

196.01 (1k) “Broadband service” means the conveyance of any voice, data, or
other information in both directions between a provider’s facﬂities and a customer’s
premises using any medium or technology in any of the following ways:

(a) At a speed of 200 kilobits per second or more.

(b) Via an intentional radiator, as defined in 47 CFR 15.3 (o).

INSERT 4-3: |

SECTION)é: 196.\\‘?696 (1) (a) 1. of the statutes is renumbered 196.196 (1) (a) .

~ SECTION !FL‘- 196.1;% (1) (a) 2. of the statutes is repealed.

SECTION#\I%Q 18 (4) of the statutes is repealed.

0~ et
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Sen. Kanavas:

This version incorporates the changes you requested. Please note I simplified the
reference to “intentional radiatoxﬁ) If all intentional radiators are wireless devices,
there’s no need to refer to a wireless device that is an intentional radiator. Also, I refer
to the definition in the federal regulations, rather than referring to something that is
“subject to” the federal regulations. Ifthese changes aren’t consistent with your intent,
please let me know.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark kunkel@legis.state.wi.us
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October 21, 2003

Sen. Kanavas:

This version incorporates the changes you requested. Please note I simplified the
reference to “intentional radiator.” If all intentional radiators are wireless devices,
there’s no need to refer to a wireless device that is an intentional radiator. Also, I refer
to the definition in the federal regulations, rather than referring to something that is
“subject to” the federal regulations. If these changes aren’t consistent with your intent,
please let me know.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us
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1 AN ACT to repeal 196.196 (1) (a) 2. and 196.218 (4); to renumber 196.196 (1) ()
2 1.; to amend 196.01 (1g) and 196.01 (9m); and fo create 66.0422, 196.01 (1k)
3 and 196.219 (2r) of the statutes; relating to: exempting broadband Internet
4 service from regulation by the Public Service Commission and local
5 governments, requiring telecommunications utilities to provide unbundled
6 network elements:f;ice regulation of telecommunications utilitieg,..and9
7 sal-tetCCoMIMuRIcaHoTS Service TeT erirengents.

Analysis by the Legislative Reference Bureau

Under current law, persons who provide telecommunications service
(telecommunications providers) are subject to various degrees and types of
regulation by the Public Service Commission (PSC). The degree and type of
regulation depends on the type of telecommunications service that is provided.
Current law defines “telecommunications service,” in part, as the offering for sale of
the conveyance of voice, data, or other information, at any frequency over any part
of the electromagnetic spectrum, including the sale of service for collection, storage,
forwarding, switching, and delivery incidental to such communication. Cable
television service and certain one-way broadcast services are excluded from the
definition and, therefore, are not subject to PSC regulation.

This bill excludes broadband service from the definition of
“telecommunications service.” The bill defines “broadband service” as the
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conveyance of any voice, data, or other information in both directions between a
provider’s facilities and a customerWkgmeigee?using any medium or technology: 1)
at a speed of 200 kilobits per second or more; or 2) via an intentional radiator, as
defined by the Federal Communications Commission (FCC). (The FCC has defined
“intentional radiator” as a device that intentionally generates and emits radio
frequency energy by radiation or induction.). As a result, under the bill, the PSC has
no authority to regulate persons who broadband service. In addition, the bill also
revises the definition of “telecommunications service” to eliminate the requirement
that it must be conveyed at any frequency over any part of the electromagnetic
spectrum.

The bill also prohibits a city, village, town, or county from enacting an ordinance
or adopting a resolution that regulates providing, or offering to provide, broadband
service.

In addition, the bill requires telecommunications providers that are regulated
as telecommunications utilities by the PSC to provide unbundled network elements
to other telecommunications providers to the extent specifically required under
federal law by the FCC. In general, “unbundled network elements” are the physical
and functional elements of a telecommunications utility’s network that the
telecommunications utility must make available to competitors under federal law.
As a result, the bill allows the PSC to use state law to require telecommunications
utilities to comply with the requirements under federal law.

The bill also makes changes to the PSC’s authority regarding price regulation
of telecommunications utilities and universal service. Under price regulation, the
PSC regulates the rates charged by a telecommunications utility for certain
residential and business services, but does not regulate a utility’s rate of return on
investments, which is the subject of traditional utility regulation. If certain
conditions are satisfied, current law also authorizes the PSC to apply price
regulation to rates for the following: 1) advanced telecommunications services; and -
2) services that the PSC finds are necessary for universal service. Current law
imposes various other duties on the PSC regarding universal service, which, in
general, require the PSC to promote the availability of affordable
telecommunications services throughout the state. One of the duties is for the PSC
to promulgate rules that define the types of services that are necessary components
of universal service. o

The bill eliminates the authority of the/PSC to apply price regulation to rates

for advanced telecommunications services batt_services trat_the-PSCAmida=—are
Q_necessarg for nnivesset-services The bill alsogSlimimetes—thomduir—otiiba-RSE to
Olloiebijpi) v ; C Y v ;
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siwereri-wewrive. The bill does not affect any other duties

universal service.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 66.0422 of the statutes is created to read:

66.0422 Broadband service. No city, village, town, or county may enact an
ordinance or adopt a resolution that regulates providing, or offering to provide,
broadband service, as defined in s. 196.01 (1k), to the public.

SECTION 2. 196.01 (1g) of the statutes is amended to read:

196.01 (1g) “Basic local exﬁhange service” means the provision to residential
customers of an access facility, whether by wire, cable, fiber optics or radio, and
essential usage within a local calling area for the transmission of high—quality
2—-way interactive switched voice or data communication. “Basic local exchange
service” includes extended community calling and extended area service. “Basic
local exchange service” does not include additional access facilities or any
discretionary or optional services that may be provided to a residential customer.
“Basic local exchange service” does not include cable television service, broadband

e e S

service, or services provided by a commercial mobile radio service provider.

SECTION 3. 196.01 (1k) of the statutes is created to read:

196.01 (1k) “Broadband service” means the conveyance of any voice, data, :Zf‘

other information in both directions between a provider’s facilities and a custome

a Wsmg any medium or technology in any of the following ways:

20
21

(a) At a speed of 200 kilobits per second or more.
(b) Via an intentional radiator, as defined in 47 CFR 15.3 (0).

SECTION 4. 196.01 (9m) of the statutes is amended to read:
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196.01 (9m) “Telecommunications service” means the offering for sale of the

conveyance of voice, data or other information at-anyfrequency over any part-of the
electromagnetic speetrum, including the sale of service for collection, storage,

forwarding, switching and delivery incidental to such communication and including
the regulated sale of customer premises equipment. “Telecommunications service”
does not include cable television service, broadband service, or broadcast service.

CRION 1 a)A. shatutest u 96.

?/\/SEWWS repealed.

10

SECTION‘ﬁr 196.219 (2r) of the statutes is created to read:

196.219 (2r) UNBUNDLED NETWORK ELEMENTS. A telecommunications utility
shall provide unbundled network elements to consumers to the extent specifically
required under 47 USC 251 (c¢) and the regulations and orders of the federal
communications commission promulgated thereunder.

SECTiON%hnitial applicability.

(1) The treatment of section 66.0422 of the statutes first applies to ordinances

enacted and resolutions adopted on the effective date of this subsection.

e (END)
(A/éé@-‘f H-
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| INSERT 2A:
prohibits the PSC from promulgating rules that specify that broadband service is a
necessary component of universal service.
INSERT 4-7:
SEC’I‘ION?;JL;I96.196 (11)/(a) 2. (intro.) and 2. a. of the statutes are consolidated,
renumbered 196.196 (1) (a) 2. and amended t6 read:
196.196 (1) (a) 2. The commission may include, following notice and
opportunity for hearing, as part of the services subject to price regulation under this

subsection

those services and technological features

found by the commission to be a necessary component of universal service under s.

196.218.

oy 199 aégi«‘:g'i‘glaogﬁﬁésl% (ili) (a) 2. b. of the statutes is repealed.
SECTION’ﬁ: 196.218 (4) of the statutes is renumbered 196.218 (4) (a).
SECTIONJ??[%E 18 (46 (b) of the statutes is created to read:
196.218 (4) (b) In promulgating rules under par. (;), the commission may not

specify that broadband service is a necessary component of universal service.
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