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Shovers, Marc

From: Trisha Pugal [pugal @lodging-wi.comn)]
Sent: Wednesday, November 12, 2003 2:59 PM
To: marc.shovers @legis.state.wi.us

Ce: Kathi Kilgore; rep.pettis @legis.state.wi.us
Subject: Room Tax Draft Questions

Dear Marc:

I'understand you were looking for two definitions for your draft of the Room Tax Law Revision, which I
have included below.

Also, regarding your question relating to communities with "grandfathered" room tax revenue
percentages, they should also be covered by this revision.

A question we had after developing the suggested definitions, was whether there is already an existing
definition of "tourism businesses" or not, as we use this in the definition of DMO?

Proposed Definitions
Room Tax Law Revision

1. "Destination Marketing Organization (DMO)" is a not-for-profit organization
incorporated to promote tourism in an area that has as its primary purpose the generation of
overnight stays within its area. A’'DMO must track the results of its approved expenditures
and must provide these results at least annually to its governing board. The DMO!s
governing board must have as a majority of its members individuals currently owning or
operating tourism businesses in its area, anid the DMO must either have been established

prior to January 1, 2004 or must be located in an area without a current DMO or without
services provided by a DMO currently.

2. "Area" is a geographical boundary for the promotion of tourism that mirrors a room tax
jurisdiction

Please contact me if you have any further questions, as we are most anxious for the draft to
be completed.

Thank-you-

Trisha Pugal, CAE
President, CEO

Wisconsin Innkeepers Association
262-782-2851

11/12/2003
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pugal @lodging-wi.com
For lodging information visit lodging-wi.com--

11/12/2003




Shovers, Marc

From: Trisha Pugal [pugal@lodging-wi.com]

Sent: Friday, August 15, 2003 5:21 PM .

To: marc.shovers @legis.state.wi.us :

Cc: Kathi Kilgore; Julia Hertel; rep.pettis @legis.state.wi.us
Subject: Room Tax Bill Draft

gy 3
Room Tax 7g2\ 9\&57

Proposal-8/14.doc
Marc:

I left you a voice message on Wednesday, however found out today, when
calling again, that you will return on Monday. :

The Wisconsin Innkeepers Association is working with Representative Mark
Pettis to draft a bill relating to a revision in the state room tax law. His
office ‘had called to request a draft, and you had left me a voice mail over
a week ago. While I apologize for the delay, I wanted to ensure we had
reached a consensus before sending the overview to you for drafting to save
you and everyone some time.

Attached you will find the overview. Unfortunately, I will be out of town
until August 27th, however I will check e-mail hopefully daily should you
have questions. In the interim, should you have any questions about the
legislative side of the project, you may contact Kathi Kilgore, our lobbyist
(608-286-9599) . Should you wish to clarify the issues addressed, you can
contact Julia Hertel, Wisconsin Association of Convention & Visitor Bureaus,
at 608-837-6693.

We appreciate your assistance.

Trisha Pugal, CAE

‘President, CEO

Wisconsin Innkeepers Association

262-782-2851

pugal@lodging-wi.com

For lodging information visit lodging-wi.com--




August 14, 2003

WIA/WACVB
Version #6
ROOM TAX LAW REVISION
Proposal

Room Tax revenue allocated for “tourism promotion and development” per
state law would go directly to a designated “Destination Marketing
Organization” (DMO), which would be defined. In areas where this is not
possible, the revenue must go to an eligible Tourism Commission who would
be responsible for oversight and contracting with an eligible Tourism Entity.
Should a municipality not have an eligible DMO or Tourism Commission
(contracting with an eligible Tourism Entity) they would not be authorized
to collect a local room tax from lodging properties, who would in turn not
be required to collect a room tax from guests.

Single Municipality
A. Funding Goes Directly to a “DMO”

The “DMO” must: :

e Have as it’s primary purpose the generation of overnight
stays in the area

e Have the following composition for 1t S govemlng board:
- a minimum of 67% representation from the area’s tourism
industry (as described by sic code in the Premier Resort
Area Tax law)
-33% or more of the total board must be from the lodging
industry
- 51% or more of the total board must be from either
lodging,restaurant, tourist attraction, or privately owned golf
course businesses in the area

* Track results of approved expenditures and provide these
results to the governing board.

¢ Have a maximum of 29 members on the governing board

e Have been created by $¢bptemba%{ 1 206?{ ¥xcept in
communities where no DMO was in existence or currently
servicing the commumt‘y as of that date.

B. Funding Goes to a Tourism Entity Contracted by a Tourism Commission




If a “DMO?” as described above does not exist, a six-person Tourism
Commission must be established, with the following representatives
appointed by the principal elected official in the municipality:
e 2 lodging representatives
¢ 2 additional tourism representatives
e 2 city representatives
. The Commission would be respon31ble for contracting with a
- “Tourism Entity” to provide tourism promotion and development
services, and for oversight of the entity’s local room tax expendltures
The “Tourism Entity” must:
¢ Have as one of it’s primary purposes the generation of
overnight stays in the area
* Track results of approved expenditures and provide
the results to it’s governing board and the Tourism
Commission
e Have over 50% of the total board from the tourism
industry, and a minimum of 25% from the local
lodging industry

Multiple Municipalities Joining Together

Multiple municipalities may contract with the same “DMO”, and have
funding submitted directly to the “DMO” provided the “DMO”’:
* Has as it’s primary purpose the generation of overnight stays in the
area Junwary
e Was established by Mmmwlv[ 1,200 3( x‘éept in municipalities
where no DMO serviced that municipality as of the same date
e Track results of approved expenditures and provide these results to
it’s governing board
* Have the following composition for it’s governing board:

- Over 50% of the total board must be from restaurant, tourist
attraction, privately owned golf course, or lodging businesses in
the areas joining together

- A minimum of 25% of the total board must be from lodging
businesses in the areas joining together
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destination marketing organizations and tourism committees.()‘—/Q/

relating to: changes to the room tax law and the creation of

Analysis by the Legislative Refe ence Bu>r<'eau,

Under current law a city, village, or town (mynicipality) and a local exposition
district may impose a room tax. The room tax is pn the privilege of furnishing, at
retail, rooms or lodging to transients by hotelkeepers, motel operators, and other
persons who furnish accommodations that are available to the public, irrespective
of whether membership is required for use of the accommodations.

Generally, the maximum room tax that a municipality may impose is 8%. A
single municipality that imposes a room tax may create a commission, which is
defined as an entity to coordinate tourism promotion and development. If two or
more municipalities in a zone impose a room tax, they must create a commission.
Current law defines a zone as an area made up or two or more municipalities that,
those municipalities agree, is a single destination as perceived by the traveling
public. Current law requires a commission to contract with an organization to
provide staff, development, or promotional services for the tourism industry in a
municipality if a tourism entity does not exist in that municipality. A tourism entity
is defined as a nonprofit organization that existed before January 1, 1992, that
provides staff, development, or promotional services for the tourism industry in a
municipality.

A municipality that first imposes a room tax after May 13, 1994, must spend
at least 70% of the amount collected on tourism promotion and development, which

may be spent directly by the municipality or forwarded to the commission for its
municipality or zone. ‘
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

< A
SEcTION 1. 66.0615 (1) (a) of the statutes is renumbered 66.0615 (1) (ae).

SEcTION 2. 66.0615/(1) (ak:) of the statutes 1s created to read: /L

66.0615 (1) (ab) v‘,‘Area” means the geographic area of one municipality that
imposes a room tax under sub. (1m) {a) or the geographic areas of or more
municipalities that impose a room tax under sub. (1m) (a) and that enter into a joint
contract with a destination marketing orgax‘n/zation to promote tourism and generate
overnight hotel or motel stays in their municipalities.

SEcTION 3. 66.06 1511) (;\j) of the statutes is created to read:

66.0615 (1) (aj)_ “Destination marketing organization” means one of the
following:

1. A nonprofit organization that came into existence before January 1, 2004,
and whose primary purposes are to promote tourism in an area and to generate

overnight stays in hotels or motels in an area.

2. If an area does not have an organization déscribed in subd.\/ 1. that serves the
area and that is in existence on January 1, 2004, a nonproﬁﬁ organization that came
into existence after December 31, 2003, and whose primary purposes are to promote
tourism in-an area and to generate overnight stays in hotels or motels in an area.

SECTION 4. 66.0615 \(/{) (Qm) of the statutes is created to read:

v

66.0615 (1) (em) “Tourism committee” means a committec created by a
v

municipality, under sub. (1m) (h), after December 31, 2003, in an area that does not

have in existence on January 1, 2004, a destination marketing organization, and




W 00 =N o Ot b W

10
11
12
13
14
15
16
17
18
19
20
21
22

23

2003 — 2004 Legislature _3- LRB-3775/2

SECTION 4

whose primary purposes are to promote tourism in an area and to generate overnight
stays in hotels or motels in an area.

«++NOTE: I used the term “tourism committee” instead of “tourism commission” /
because the latter is already a defined term in s. 66.0615.

1/{(

" SECTION 5. 66.0615 (1) (fm) of ohe statutes is created to read:

66.0615 (1) (fm) “Tourism-related retailers” has the meaning given in s.
v

SECTION 6. 66.0615 (1m) (a) of the statutes is amended to read:

66.1113 (1) (d).

66.0615 (1m) (a) The governing body of a municipality may enact an ordinance,
and a district, under par. (e), may adopt a resolution, imposing a tax on the privilege
of furnishing, at retail, except sales for resale, rooms or lodging to transients by
hotelkeepers, motel operators and other persons furnishing accommodations that
are available to the public, irrespective of whether membership is required for use
of the accommodations. A tax imposed under this paragraph is not subject to the
selective sales tax imposed by s. 77.52 (2) (a) 1. ‘and may not be imposed on sales to
the federal government and persons listed under s. 77.54 (9a). A tax imposed under
this paragraph by a municipality shall be paid to the municipality and may shall,
subject to par. gd/z, be‘forwarded to a eonanission—iﬁene—is—ereated—undeppar.—(e)ras
providedin-par—{d) destination marketing organization, as described under par, gg/z
or, if such an organization does not exist in the municipality, to a tourism committee,
as described under par. (1"1/2. Except as provided in par. (am), a tax imposed under this
paragraph by é municipality may not exceed 8%. Except as provided in par. (am),
if a tax greater than 8%A under this paragraph is in effect on May 13, 1994, the

municipality imposing the tax shall reduce the tax to 8%, effective on June 1, 1994.

History: 1983 a. 189, 514; 1993 a. 263, 467, 491; 1999 a. 9; 1999 aéo ss. 565 10 567; Stats. 1999 5. 66.0615.

SECTION 7. 66.0615 (1m) (d) 1. of the statutes is amended to read:
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66.0615 (1m) (d) 1. A municipality that first imposes a room tax under par. (a)
after May 13, 1994, shall spend at least 70% of the amount collected on tourism
promotion and development. Any amount of room tax collected that must be spent

on tourism promotion and development shall either—bespent—directly—by—the
. . v

ipality on-tourism promotion-and-development-orshs beforwardedtothe

ssion fori cinal; if the-municipality has-e Lae .

organization does not exist in the municipality, to a tourism committee, as described

History: 1983 a. 189, 514; 1993 a. 263, 467, 491; 1999 a. 9; 1999 a. 150 ss. 565 to 567; Stats. 1999 s. 66.0615.

SEcTION 8. 66.0615 (1m) (d) 2. of the statutes is amended to read:
66.0615 (1m) (d) 2. If a municipality collects a room tax on May 13, 1994, it may
retain not more than the same percentage of the room tax that it retains on May 183,

1994. If a municipality that collects a room tax on May 1, 1994, increases its room

tax after May 1, 1994, the municipality may retain not more than the same

percentage of the room tax that it retains on May 1, 1994, except that if the

municipality is not exempt under par. (am) frrg the maximum tax that may be
)

imposed under par. (a), the municipality shall spend @gﬂ@x@)at least 70% of the

increased amount of room tax that it begins collecting after May 1, 1994, on tourism

promotion and development . Any amount of room tax collected that must be spent

on tourism promotion and development shall either-be-spent—direetly by the

Vv
a destination marketing organization, as described under par. (g or, if such an
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rganization does not exist in the municipality, to a tourism committee. as d

v v/ A’ . -
under par. (h). g&‘b Q\
History: 1983 a. 189, 514: 1993 a. 263, 467, 491; 1999 a. 9; 1999 a. 150 ss. 565 to 567; Shts. 1999 s. 66.0615. *

SECTION 9. 66.0615 (lm) (g)of the sttutes is created to read:
66.0615 (1m) (g) 1. If 4 AR u1c1pahty imposes a room tax under par. (a),
the municipality shall contract With a destination marketing organization in its
area. If no destination marketing organization exists in the municipality, the
municipality shall create a tourism committee under par. (h‘;

2. With regard to a destination marketing organization that provides services
to a single municipality, the organization shall be governed by a hoard that has no
more than 29 members. The governing board shall be composed of the following
members: |

a. At least 67 percent of the members .of the board shall represent
tourism-related retailers. v

b. At least 33 percent of the members of the board shall represent the hotel or
motel industry. v

c. At least 51 percent of the members of the board shall represent the hotel

industry, the motel industry, the restaurant industry, the tourist attraction industry,

or the private golf course industry. RS - v
RIS
3. Two or more municipalities that impose a room tax under par. (a) ay enter
into a contract under s. 66.0301 to jointly promote their areas. If each of the

may enter into a contract with a single deqtma‘uon marketing organiz atlo

destination marketing organization that provides services to two or more
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SECTION 9
1 municipalities under this subdivision shall be governed by a board that has no more
2 than 29 members. The governing board shall be composed of the following members;
3 a. At least 51 percent of the members of the board shall representbghwe‘ vlrlotel
4 industry, the motel industry, the restaurant industry, the tourist attraction industry,
5 or the private golf course industry. v
6 b. At least 25 percent of the members of the board shall represent the hotel or v
7 motel industry.
8 4. A destination marketing organization’s governing board shali do at least all
9 of the following:
10 @ Manitor the-cotloctionmef-roomm taxes from The.area ——
11 (- B Meet regularly and, from among its members, elect a chairperson, vice
12 chairperson/\and secretary.
13 b & Pro‘rlnote tourism in the area and engage in activities that generate overnight
14 stays in hotels or motels in the area. Qa&\,\
15 C. #F Prepare, and provide to municipality from which it receives (¥ room tax
16 revenues, at least annually, a complete accounting of the receipts, expenses, and
17 expenditures of the board.

**NOTE: Your instructions did not provide many details on the responsibilities of
the DMO. Does subd. 4. meet your intent?

—> SECF. CR 3 610615 (1m )(0)

18 () 1. If no destination marketing organization exists in a single -inunicipality
19 that imposes a room tax under par. (a‘g‘, the muniéipality shall create a tourism
20 ~committee to which it shall forward its room tax revenues. The tourism committee
21 shall consist of mmers, who shall be appoinied by the principal elected official ;
22 in the municipality. Committee members shall serve for a one-year 1:.er'm, at the
23 pleasure of the appointing official, and may bé reappointed. Two of the committee

@) (6. 0615(|m)
)
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SECTION 9

members shall represent the hotel or motel industry. Two of the committee members
shall represent toun'ém—related retailers, other than representatives of the hotel or
motel industry. Two members shall be electors who reside in the municipality, and
may be individuals who hold elective public office.

«=NOTE:  Your instructions stated that two members shall be “city
representatives.” I'm not sure if you meant elected officials, municipal employees, or Jjust
electors of the municipality. Does the last sentence of par. (h) 1. reflect your intent? Are
the other provisions of this subdivision QK? v .

v Je
(ecet HY
R Leor V%V“C‘P“

fofit entity to provide

2. A tourism committee shall contract with a non

tourism development and promotion services to the municipality, and shall forward

to the entity all of the @o/om tax revenues/

the nonprofit entity shall be to promote tourism in the municipality and to generate

The primary purposes of

overnight stays in hotels or motels in the municipality. The nonprofit entity shall be
governed by a board. The governing hoard shall be composed of the following
members: |

a. Atleast 51 percent of the members shall represent tourism—related retailers.

b. At least 25 percent of the members shall represent the hotel or motel
industry.
««NOTE: 1 used the term “nonprofit entity” instead of “tourism entity” because the
latter is already a defined term in s. 66.0615. Your instructions did not provide any

guidance on the maximum number of members of the board of a nonprofit entity. Do you
want to provide any more detail in this area?

O\‘Qr-”"."‘ﬂ boo\rd oﬁ A /
3. The)@nproﬁt entity described under subd. 2. shall do at least all of the

following:

Q. 4;1 Meet regularly and, from among its members, elect a chairperson, vice

chairperson and secretary.
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1 b‘ ¢! Promote tourism in the area and engage in activities that generate overnight
2 stays in hotels or motels in the area. , ,
3 €, @y Prepare, and provide to the tourism committee from which it receives M/
4 room tax revenues, at least annually, a complete accounting of the receipts, expenses,
5 and expenditures of the board.
*+NOTE: Your instructions did not provide many details on the responsibilities of
the nonprofit entity. Does subd. 4. meet your intent?
. . ac

6 SECTION 10. Nonstatutory provisions.
7 (1) DiSSOLUTION OF A COMMISSION. If a commission under section 66.0615 (1) éi)

Mas aktected by this acty
@ of the statutes|is in existence on or after the effective date of this subsection yay

9 WWMR shall wind up its affairs and dissolve, and the dissolution

10 shall take effect on March 31, 2005. Such a commission shall terminate any
11 contracts that it may have with a tourism entity under section 66.0615 (1) (f) of the
12 statutes, or any similar organization that performs the functions of a tourism entity.
13 Before dissolution, a commission shall pay off all of its outstanding liabilities. Ifa
14 commission does not have sufficient assets to pay offits liabilities, the liahilities shall
15 become the responsibility of the municipality that created the commission. After
16 paying off all of its outstanding liabilities, a commission shall distribute any
17 unallocated assets to the municipality that created the commission. If more than one
18 municipality created a commission, the outstanding liabilities of a commission that
19 the commission is not able to pay off shall be allocated among the creating
20 municipalities based on the percentage of room tax revenug?that each municipality
21  forwarded to the cbmmission during the last 12 months before the dissolution of the
22 commission, and unallocated assets of a commission shall be distributed to such

23 municipalities based on the same percentage.
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1 SEcTION 11. Initial applicability.
2 (1). This act first applies to room tax revenues that are collected on the effective

e date of this subsection V\W/@Q}’\AWW/@XCQW thatyif a municipality that
G collects a room tax on the effective date of this subsection MlMAMyWM{

5 forwards its room tax revenue to a commission, this act first applies toroom tax
6 revenues that are collected on April 1, 2005. v

=+*NOTE: I created the April 1, 2005 date to allow at least one year for a commission
to wind up its affairs after the bill become: law. Currently, the last scheduled flom period
for this legislature is March 11, 2005. 1s this OK? /

7 (END)
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Representative Pettis:

I have had a number of conversations with Trisha Pugel of the Wisconsin Innkeepers
Association to flesh out some of the details that were left out of the drafting instructions
that I needed to complete the draft. A number of issues still need to be resolved, so
Trisha and I thought that it would be best to produce a preliminary draft for your initial
review. Some of my questions are contained in the body of the draft, as “**** NoTEs”

Another issue that needs to be resolved is who should appoint the members of the
Destination Marketing Organizations (DMOs). As drafted, municipal room tax
revenues are forwarded to DMOs or, in some cases, other nonprofit entities. These
private entities spend the room tax revenues they receive on loosely—specified
purposes. See ss. 66.0615 (1m) (g) 4 ¢. and (h) 8. ¢__, b

The problem I see with this, andbwhich I raised with Trisha, is that there is really no
public oversight or direction as to how this public money is being spent. I added a
reporting requirement in ss. 66. 0615 (1m) (g) 4. ¢. and (h) 3. ¢., but the governing body
of a DMO or other nonprofit entity under sub. (Jm) (h) is not{accountable to any public
official — the members of the board are appgjfited by their \grganizations.

c C
One problem I see with this lack of oversight is that someone could argue that such a

system violates that part of the public purpose doctrine which requires that the taxing
jurisdiction that imposes a tax must be the taxing jurisdiction that spends the tax’s
proceeds. See Brodhead v. City of Milwaukee, 18 Wis. 658, 671 (1865); State ex. rel New
Richmond v. Davidson, 114 Wis. 563, 757 (1902); Owen v. Donald, 160 Wis. 21, 125
(1915); State ex. rel. Wisconsin Dev. Authority v. Dammann, 228 Wis. 147, 183 (1938);
- State ex rel. American Legion 1941 Con v. Corp. v. Smith, 235 Wis. 443, 451 (1940);
State ex rel. Warren v. Nusbaum, 59 Wis. 2d 391 (1973); Buse v. Smith, 74 Wis. 2d 550,
577 (1976) and Sigma Tau Gamma Fraternity House v. City of Menomonie, 93 Wis. 2d
392, 412-413 (1980). As drafted, the unit of government that raises the tax isn’t really

spending the tax’s proceeds — the proceeds are being spent by a separate,
nongovernmental entity over which the unit of government that imposed the tax has
no control.

Trisha agrees that this lack of public oversight of what may be considerable amounts
of public money may be a problem, but she wasn’t sure how her organization would like
to solve the problem or what your intent is on this issue. We agreed that I would just
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produce a preliminary draft for your review and that a future draft would address this
issue. :

It is also possible that if this bill becomes law, a city or village that imposes a room tax
could challenge the bill as a violation of its constitutional and statutory home rule
powers because the bill requires that cities, villages, and towns forward their room tax
revenues to a nonprofit organization (towns, however, do not have these home rule
powers.) v s

Article XI, section 3yof the Wisconsin Constitution, as well as ss. 61.34 (1) and 62.11 (5)
of the statutes and humerous decisions of the Wisconsin Supreme Court, give cities and
villages extensive home rule authority. This constitutional provision “makes a direct
grant of legislative power to municipalities” by authorizing them to determine their
own local affairs, subject to the constitution and legislative enactments of statewide
concern. See State ex rel. Michalek v. LeGrand, 77 Wis. 2d 520, 526 (1977), citing State
ex rel. Ekern v. City of Milwaukee, 190 Wis. 633, 637 (1926).

The provision also stands for the proposition that the state legislature is limitéd “in its
enactments in the field of local affairs of cities and villages” (Michalek, 526 citing
Ekern, 638) and cannot prohibit a city or village from acting in an area that solely
involves local affairs and that is not a matter of statewide concern. Although this bill
would affect all cities and vﬂlageﬁequally, it could be argued that requiring a city or
village to give all of its room tax revenues to a nonprofit organization, over which the
city or village has no control, violates Article XI, section 3yof the constitution on the
grounds that how a city or village spends its own money generated by its own local tax
id@n 1ssue of/local affair§nd not a matter of statewide concern.

You shoyfd know that even if this bill becomes law, a city or village may not be subject
to jfs-pfovisions. In some cases, if a state law intrudes on an area of local concern, a
ty (or village) may elect not to be governed by the law. See Ekern, 642.

There is one other problem I see with the draft. The nonstatutory section of the bill
dissolves commissions, as defined under s. 66.0615 (1) (a) of the statutes, and requires
them to terminate contraets that they may have with nonprofit organizations that
provide staff, develppmient, or promotional services for the tourism industry. See the
definition of “touplsm entity” in s. 66.0615 (1) () This could lead to the bill being
challenged as gossibly violating the federal and state constitutional prohibitions
against the legislative impairment of contracts. '

e
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<This substitute amendment is drafted according to ymm%nsiﬁ tha
includes a}?ro??fs?iﬁn‘w ich prohibits the enforcement of certain-restrictive cove-

nants that restrict or prohibit the erection, mainternatice or use of a television or
ndie\antenna or satellite dish und oe eTTnete

or' state co i PIOSE :":‘ i 3 2 nt of the.ob
igation o acts [See artlcleI section 10 of the U S constltutlon and article
, section 12, of the Wisconsin ggnstltuitlon] It should be noted, however, that ,
“[tThe const1tut10na1 proscription against impairment of the obhgatlon of contract / ;'ootehs]

is not absolute.” State ex rel. Cannon v. Moran, 111 Wis. 2d 544, 553 (1983), citing; qs-:‘“f‘: ;
in part, Home Building & Loan Assn. v. Blaisdell, 290 U.S. 398, 4 Un- | joeks
der certain circumstances the obligation of contract may be“bliged to yleld to the ,lf»;,k:‘i
compelling interest of the public — the exercise of the police power.” Cannon at [4

554, citing State ex. rel. Building Owners v. Adamany, 64 Wis. 2d 280, 292 (1974).

! r\)@ln general, when a court determines whether challenged legislation inter-

s feres with the constitutional protectlons afforded contracts, the court must deter-
mine whether the legislation impairs an existing contract whether the impair-

ment is substantial and whether the legislative purpose justifies the impairment.

See Laskaris v. City of Wisconsin Dells, 131 Wis. 2d 525 (Ct. Apps., 1986) and En-

ergy Reserves Group, Inc. v. Kansas Power and Light Co., 459 U.S. 400, 103 S. Ct.
697 (1983).

s ) r'l\’/@l have not conducted exhaustive research on this topic and it is impossible
to predict how a court would decide a challenge brought against WW Thi
should it become law, but I believe that you should at least be aware of this issué. i
Please let me know if you have any further questions on this topic.
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Representative Pettis:

I have had a number of conversations with Trisha Pugel of the Wisconsin Innkeepers
Association to flesh out some of the details that were left out of the drafting instructions
that I needed to complete the draft. A number of issues still need to be resolved, so
Trisha and I thought that it would be best to produce a preliminary draft for your initial
review. Some of my questions are contained in the body of the draft, as “**** NoTES”

Another issue that needs to be resolved is who should appoint the members of the
Destination Marketing Organizations (DMOs). As drafted, municipal room tax
revenues are forwarded to DMOs or, in some cases, other nonprofit entities. These
private entities spend the room tax revenues they receive on loosely-specified
purposes. See ss. 66.0615 (1m) (g) 4. b. and (h) 3. b.

The problem I see with this, and which I raised with Trisha, is that there is really no
public oversight or direction as to how this public money is being spent. I added a
reporting requirement in ss. 66.0615 (1m) (g) 4. c. and (h) 3. c., but the governing body
of a DMO or other nonprofit entity under sub. (1m) (h) is not accountable to any public
official — the members of the board are appointed by their organizations.

One problem I see with this lack of oversight is that someone could argue that such a
system violates that part of the public purpose doctrine which requires that the taxing
jurisdiction that imposes a tax must be the taxing jurisdiction that spends the tax’s
proceeds. See Brodhead v. City of Milwaukee, 18 Wis. 658, 671 (1865); State ex. rel New
Richmond v. Davidson, 114 Wis. 563, 757 (1902); Owen v. Donald, 160 Wis. 21, 125
(1915); State ex. rel. Wisconsin Dev. Authority v. Dammann, 228 Wis. 147, 183 (1938);
State ex rel. American Legion 1941 Con v. Corp. v. Smith, 235 Wis. 443, 451 (1940);
State ex rel. Warren v. Nusbaum, 59 Wis. 2d 391 (1973); Buse v. Smith, 74 Wis. 2d 550,
577 (1976) and Sigma Tau Gamma Fraternity House v. City of Menomonie, 93 Wis. 2d
392, 412-413 (1980). As drafted, the unit of government that raises the tax isn’t really
spending the tax’s proceeds — the proceeds are being spent by a separate,
nongovernmental entity over which the unit of government that imposed the tax has
no control. '

Trisha agrees that this lack of public oversight of what may be considerable amounts
of public money may be a problem, but she wasn’t sure how her organization would like
to solve the problem or what your intent is on this issue. We agreed that T would just
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produce a preliminary draft for your review and that a future draft would address this
issue.

It is also possible that if this bill becomes law, a city or village that imposes a room tax
could challenge the bill as a violation of its constitutional and statutory home rule
powers because the bill requires that cities, villages, and towns forward their room tax
revenues to a nonprofit organization (towns, however, do not have these home rule
powers.)

Article XI, section 3, of the Wisconsin Constitution, as well as ss. 61.34 (1) and 62.11
(5) of the statutes and numerous decisions of the Wisconsin Supreme Court, give cities
and villages extensive home rule authority. This constitutional provision “makes a
direct grant of legislative power to municipalities” by authorizing them to determine
their own local affairs, subject to the constitution and legislative enactments of
statewide concern. See State ex rel. Michalek v. LeGrand, 77 Wis. 2d 520, 526 (1977),
citing State ex rel. Ekern v. City of Milwaukee, 190 Wis. 633, 637 (1926).

The provision also stands for the proposition that the state legislature is limited “in its
enactments in the field of local affairs of cities and villages” (Michalek, 526 citing
Ekern, 638) and cannot prohibit a city or village from acting in an area that solely
involves local affairs and that is not a matter of statewide concern. Although this bill
would affect all cities and villages equally, it could be argued that requiring a city or
village to give all of its room tax revenues to a nonprofit organization, over which the
city or village has no control, violates Article XI, section 3, of the constitution on the
grounds that how a city or village spends its own money generated by its own local tax
is an issue of local affairs and not a matter of statewide concern.

You should know that even if this bill becomes law, a city or village may not be subject
to its provisions. In some cases, if a state law intrudes on an area of local concern, a
city (or village) may elect not to be governed by the law. See Ekern, 642.

There is one other problem I see with the draft. The nonstatutory section of the bill
dissolves commissions, as defined under s. 66.0615 (1) (a) of the statutes, and requires
them to terminate contracts that they may have with nonprofit organizations that
provide staff, development, or promotional services for the tourism industry. See the
definition of “tourism entity” in s. 66.0615 (1) (f). This could lead to the bill being
challenged as possibly violating the federal and state constitutional prohibitions
against the legislative impairment of contracts. [See article I, section 10, of the U.S.
Constitution and article I, section 12, of the Wisconsin Constitution.] ‘It should be
noted, however, that “[tlhe constitutional proscription against impairment of the
obligation of contract is not absolute.” State ex rel. Cannon v. Moran, 111 Wis. 2d 544,
553 (1983), citing, in part, Home Building & Loan Assn. v. Blaisdell, 290 U.S. 398, 428
(1934). “Under certain.circumstances the obligation of contract may be ‘obliged to yield
to the compelling interest of the public — the exercise of the police power.” Cannon
at 554, citing State ex. rel. Building Owners v. Adamany, 64 Wis. 2d 280, 292 (1974).

In general, when a court determines whether challenged legislation interferes with the
constitutional protections afforded contracts, the court must determine whether the
legislation impairs an existing contract, whether the impairment is substantial and
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whether the legislative purpose justifies the impairment. See Laskaris v. City of
Wisconsin Dells, 131 Wis. 2d 525 (Ct. Apps., 1986) and Energy Reserves Group, Inc. v.
Kansas Power and Light Co., 459 U.S. 400, 103 S. Ct. 697 (1983).

I have not conducted exhaustive research on this topic and it is impossible to predict
how a court would decide a challenge brought against this bill, should it become law,
but I believe that you should at least be aware of this issue. Please let me know if you
have any further questions on this topic.

Marc E. Shovers

Senior Legislative Attorney

Phone: (608) 266-0129

E-—mail: marc.shovers@legis.state.wi.us




