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: , E _ Department of Health and Family Services
12003-2005 Biennial Budget Statutory Language Request -

July 30,2002

‘Transfer of Residents Among Centers

Current Language
5.5135(1)(b)
, Proposéd Changé

Amend s.51.35 (1)(b) to alldw the Debartmént to transfer residents among the Centers for the
Developmentally Disabled without county approval. (See attached.)

Effect of the Change

The Department will be able to transfer individuals who are currently residing in a DD Center to
another Center when it is determined that the transfer is appropriate. -

: Ratiko'nale for the Change

The Department administers three Centers for the Developmentally Disabled: Northern,
- Southern and Central Centers. Transfer of residents among the Centers is prohibited by state

- statute unless the resident’s county of residency approves the transfer. The Department has been
downsizing the Centers for the last 20 years and, as a result, the populations at the facilities are
declining. As residents are placed in the community, the daily rate at a Center increases, because
a smaller number of residents must still support certain fixed costs. As units get smaller, it may
become more difficult to provide appropriate services to residents with special needs.

* To achieve some economies of scale and to ensure that residents are receiving appropriate
treatment, jt may become necessary to transfer patients among Centers. The decision to transfer
- a patient should be made by the Department, since it is responsible for the administration of the

Centers.

Desired Effective Date: Upon Passage of the Budget Bill
Agency: o DHES .
Agency Contact: Ellen Hadidian

~ Phone: 266-8155

2003-2005 Statutory Language Request Page 1
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Section 51.35(1)(b) is amerided to read:

In addition to the requirements in par.(a), a transfer of a patient in a mental health institute o
eeﬁfef-fef-’éhe—ée*w}epmeﬂaa-l-lyéx-sab}ed by the department is subject to the approval of the
appropriate county department under ss.51.42 and 51.437 to which the patient was committed or
through which the patient was admitted to the facility, if any. County department approval is not
required for the transfer of a resident from one center for the developmentally disabled to

another.

2003-2005 Statutory Language Request Page 2
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- DOA.......Jablonsky — BB0035 Transfer of residents among centers for the

developmentally disabled

FoRr 2003-05 BUDGET — NoT READY FOR INTRODUCTION

...; relating to: transfer of residents among centers for the

developmentally disabled.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES
MENTAL ILLNESS AND DEVELOPMENTAL DISABILITIES v / 6/9—)
or

Under current law, MIMM@HFS

a county department of community programs or developmental disabilities services
may transfer any patient or resident of a treatment facility under departmental or
county supervision to another treatment facility or into the community if the transfer
is consistent with reasonable medical and clinical judgment. However, such a DHFS
transfer of a patient in a mental health institute or center for the developmentally
disabled is subject to approval of the appropriate county department to which the
patient was committed or through which the patient was admitted. In addition, a
county department may transfer a patient under the age of 22 years only to the
Central Center for the Developmentally Disabled unless a transfer to the Northern
‘Center for the Developmentally Disabled or the Southern Center for the
Developmentally Disabled is authorized by DHFS. v
This bill eliminates the restrictions on transfer of patients in one state center

for the developmentally disabled to another state center for the developmentally
disabled.




2003 — 2004 Legislature -2 - LRB-0196/1
’ DAK........

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
1 SECTION 1. 51.35 (1) (a) of the statutes is amended to read:
2 51.35 (1) (a) The Subject to pars. 11;/2 and §<|i/2, the department or the county
| 3 department under s. 51.42 or 51.437 may transfer any patient or resident who is
4 committed to it, or who is admitted to a treatment facility under its supervision or
5 operating under an agreement With it, between treatment facilities or from a
6 treatment facility into the community if sueh the transfer is consistent with

7 reasonable medical and clinical judgment and , consistent with s. 51.22 (5)—The
8 transfershall be-made , and in accordance with par. (e). Terms and conditions which
9 that will benefit the patient or resident may be imposed as part of a transfer to a less
10 restrictive treatment alternative. A i)atient or resident who is committed to the

11 department or a county department under s. 51.42 or 51.437 may be required to take

12 medications and receive treatment, subject to the right of the patient or resident to
13 refuse medication and treatment under s. 51.61 (1) (g) and (h), through a community
14 support program as a term or condition of a transfer. The patient or resident shall

15 ‘be informed at the time of transfer of the consequences of violating sueh| terms and

16 conditions of the transfer, including possible transfer back to a facility—whieh

17 treatment facility that imposes a greater restriction on personal freedom of the

18 patient or resident.

‘History: 1975 c. 430 ss. 18, 81; 1977 c. 26, 29, 428;,49 c. 110s. 60 (1); 1981 c. 74 5. 2; 1981 c. 314 5, 144; 1983 a. 27, 441, 474; 1985 a. 29, 176, 332; 1987 a. 366, 403;
1989 a. 31, 56, 107; 1991 a. 39; 1993 a. 451; 1995 a. 27 ss. 3258m, 3259m, 9126 (19); 1995 a. 77, 292; 1997 a. 35; 1999 a. 9; 2001 a. 16.

19 : SECTION 2. 51.35 (1) (b) of the statutes is amended to read:

3
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SECTION 2

51.35 (1) (b) In-additien-te-the-requirements-in-par—(a);a Except as provided
in pg#sgcz and (d), a trahsfer of a patient in a mental health institute oer-centerfor the
developmentallydisabled by the department is subject to the approval of the
appropriate county department under ss. 51.42 and 51.437 to which the patient was
committed or through which the resident or patient was admitted to the faeility, if
any mental health institute. |

History: 1975 c. 430 ss. 18, 81; 1977 c.‘ 26, 29, 428; 1979 Pg
1989 a. 31, 56, 107; 1991 a. 39; 1993 a. 451; 1995 a. 27 ss. 8253m, 3259m, 9126 (19); 1995 a. 77, 292; 1997 a. 35; 1999 a. 9; 2001 a. 16.

SECTION 3. 51.35 (1) ‘(/bm) of the statutes is repealed.
SECTION 4. 51.35 (1) (c) of the statutes is amended to read:

51.35 (1) (¢) The department may, without approval of and without first

notifying the county departmenf under s. 51.42 or 51.437 and netwithstanding par.
(d)-3-, transfer any patient from a treatment facility to another treatment facility
when the condition of the patient requires such transfer without delay. The
department shall notify the appropriate county department under s. 51.42 or 51.437
that the transfer has been made. Any .patient so transferred may be returned to the
treatment facility from which the transfer was made, upon orders from the
department or the county department under s. 51.42 or 51.437 , when such return

would be in the best interests of the patient.

History: 1975 c. 430 ss. 18, 81; 1977 c. 26, 29, 428; 19/ ¢. 110s. 60 (1); 1981 c. 74 5. 2, 1981 c. 314 5. 144; 1983 a, 27, 441, 474; 1985 a. 29, 176, 332: 1987 4. 366, 403;
1989 a. 31, 56, 107; 1991 a. 39; 1993 a. 451; 1995 a. 245€. 3258m, 3259m, 9126 (19); 1995 a. 77, 292; 1997 a. 35; 1999 a. 9; 2001 a. 16,

SECTION 5. 51.35 (1) (d) of the statutes is amended to read:

51.35 (1) (d) 1. 1Fhe Subject f_o subds. 2. and 3., the department may, without
approval of the appropriate county department under s. 51.42 or ‘51.437, transfer any
patient from a state treatment facility or other inpatient facility to an approved

treatment facility which is less restrictive of the patient’s personal freedom.

v

10s. 60 (1); 1981 c. 74 5. 2; 1981 c. 314 5. 144; 1983 a. 27, 441, 474; 1985 a. 29, 176, 332; 1987 a. 366, 403; -

v
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SECTION 5

2. Transfér under this subseetion paragraph may be made only if the transfer

is consistent with the requirements of par. (a), and the department finds that the
appropriate county department under s. 51.42 or 51.437 is unable to locate an
approved treatment facility in the community, or that such the county department
has acted in an arbitrary or capricious manner to prevent the transfer of the patient

out of the state treatment facility or other inpatient facility contrary to medical and

clinical judgment. J
3. A transfer of a patient, made under authority of this subsection paragraph,

may be made only after the department has notified the county department under
s. 51.42 or 51.437 of its intent to transfer a patient in accordance with this subsection.
The patient’s guardian, if any, or if a minor his or her parent or person in the place

of a parent shall be notified.

History: 1975 c: 430 ss. 18, 81; 1977 c. 26, 29, 428, 1979 c. 110's. 60 (1); 1981 ¢, 745, 2; 1981 c. 314 5. 144; 1983 a. 27, 441, 474; 1985 a. 29, 176, 332; 1987 a. 366, 403;
1989 a. 31, 56, 107; 1991 a. 39; 1993 a. 451; 1995 a. 27 ss. 3258m, 3259m, 9126 (19); 1995 a. 77, 292; 1997 a. 35; 1999 a, 9, 2001 a. 16.

(END)
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DRAFTER’S NOTE LRB-0196/1dn
, FROM THE DAK:/.:...
LEGISLATIVE REFERENCE BUREAU /
o&S

To Sue Jablonsky:

In this draft, I have made the following fairly extensive changes to s. 51.35 (1), to
accommodate the DHFS request and to make the subsection more logical:

1. I specifically limited s. 51.35 (1) (a) by s. 51.35 (1) (b) ang (d). Under current law,
reading s. 51.35 (1) (a) alone gives no indication that these limitations exist.

2. T also amended s. 51.35 (1) (a) to modify “facility,” wherever used, by “treatment.”
The term “facility,” by itself, is nog defined for the purpose of ch. 51, whereas “treatment

facility” is defined in s. 51.01 (19) in extremely broad terms, which I assumed would
be the goal for this statute. '

3. Fors. 51.35 (1) (b), I struck the requirement that DHFS receive county departmental
approval before transferring a resident of a state center for the developmentally
disabled, in accordance with your request. However, I did not add the proposed

language that affirmatively states that county approval is not required for such

transfers; it is unnecessary. As amended, then, the paragraph requires approval by a
county department for the department to transfer a patigpt in a mental health
institute; therefore, I limited s. 51.35 (1) (b)'by s. 51.85 (1) (¢) and ((f), which specify
circumstances under which county departmental approval for such a transfer of a
mental health institute patient is not required. In addition, would it be important to
specify to what kind of a facility the mental health institute patient is being
transferred? Would the patient be being transferred to the community? The statute
is unclear on both these points.

4. Irepealed s. 51.35 (1) (bm),‘énce the DHF'S rationale for its request indicates that
the intent is to be able freely to transfer patients among centers for the
developmentally disabled; also, s. 51.35 (1) (bm) seems to make little sense; it appears,

among other things, to limit departmental transfers unless the department authorizes
the transfer. /

A v

5. Ins. 51.35 (1) (¢), I struck the language referring to s. 51.35 (1) (d) 3., because I do
not believe that the language of s. 51.35 (1) (d) is intended to apply outside of that
paragraph (see Drafter’s Note #6., below); instead, I substituted “and without first

notifyingzj Should the last sentence of s. 51.85 (1) (d) also be amended into the second
sentence of s. 51.35 (1) (Md%ﬁ“ - 3.

6. Because s. 51.35 (1) (d) addresses only a specialized circumstance, I believe that the
language of s. 51.35 (1) (d) 2. (Runder this subsection”) and s. 51.35 (1) (d) 3. 7’under

05" C\)( : LS Q\*
0\""&%? qe o=
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authority of this subsection”) is incorrect and have amended the language to refer to
“this paragraph” instead, in both instances. I also limited s. 51.35 (1) (d) 1. by the iy
language in s. 51.35 (1) (d) 2. and 3., for the same reason specified in Drafter’s Note #1.

Please review these changes carefully and let me know if they are acceptable. I would /
suggest that a review by Paul Harris of DHFS would also be useful.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266—0137

E-mail: debora.kennedy@legis.state.wi.us
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October 8, 2002

To Sue Jablonsky:

In this draft, I have made the following fairly extensive changes to s. 51.35 (1), to
accommodate the DHFS request and to make the subsection more logical:

1. I specifically limited s. 51.35 (1) (a) by s. 51.35 (1) (b) and (d). Under current law,
- reading s. 51.35 (1) (a) alone gives no indication that these limitations exist.

2. T also amended s. 51.35 (1) (a) to modify “facility,” wherever used, by “treatment.”
The term “facility,” by itself, is not defined for the purpose of ch. 51, whereas “treatment
facility” is defined in s. 51.01 (19) in extremely broad terms, which I assumed would
be the goal for this statute. :

3. Fors. 51.35 (1) (b), I struck the requirement that DHF'S receive county departmental
approval before transferring a resident of a state center for the developmentally
disabled, in accordance with your request. However, I did not add the proposed
language that affirmatively states that county approval is not required for such
transfers; it is unnecessary. As amended, then, the paragraph requires approval by a
county department for the department to transfer a patient in a mental health
institute; therefore, I limited s. 51.35 (1) (b) by s. 51.35 (1) (c) and (d), which specify
circumstances under which county departmental approval for such a transfer of a
mental health institute patient is not required. In addition, would it be important to
specify to what kind of a facility the mental health institute patient is being
transferred? Would the patient be being transferred to the community? The statute
is unclear on both these points.

4. Irepealed s. 51.35 (1) (bm), since the DHF'S rationale for its request indicates that
the intent is to be able freely to transfer patients among centers for the
developmentally disabled; also, s. 51.35 (1) (bm) seems to make little sense; it appears,

among other things, to limit departmental transfers unless the department authorizes
the transfer.

5. Ins. 51.35 (1) (c), I struck the language referring to s. 51.35 (1) (d) 3., because I do
not believe that the language of s. 51.35 (1) (d) is intended to apply outside of that
paragraph (see Drafter’s Note #6., below); instead, I substituted “and without first

notifying.” Should the last sentence of s. 51.35 (1) (d) 3. also be amended into the second
sentence of s. 51.35 (1) (¢)?

6. Because s. 51.35 (1) (d) addresses only a specialized circumstance, I believe that the
language of s. 51.35 (1) (d) 2. (“under this subsection”) and s. 51.835 (1) (d) 3. (“under
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authority of this subsection”) is incorrect and have amended the language to refer to
“this paragraph” instead, in both instances. I also limited s. 51.35 (1) (d) 1. by the
language in s. 51.35 (1) (d) 2. and 3., for the same reason specified in Drafter’s Note #1.

Please review these changes carefully and let me know if they are acceptable. I would
suggest that a review by Paul Harris of DHFS would also be useful.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us



" Kennedy, Debora

From: Jablonsky, Sue

Sent: Thursday, January 23, 2003 9:29 AM

To: Kennedy, Debora

Subject: RE: Proposed language for change to s. 51.35

LRB 0196/1-yes please. I apologize for being so late on stat language but'it is insane
over here. I took the health stuff home last night and I'll call you later today with
some changes and an update on what's in or not.

————— Original Message~----

From: Kennedy, Debora

Sent: Thursday, January 23, 2003 8:57 AM

To: Jablonsky, Sue

Subject: RE: Proposed language for change to s. 51.35

What draft is this? Do you want me to draft these changes?

————— Original Message-----

From: Jablonsky, Sue

Sent: Thursday, January 23, 2003 8:51 AM

To: Kennedy, Debora

Subject: FW: Proposed language for change to s. 51.35

————— Original Message~----

From: Bailey, Kevin

Sent: Wednesday, January 22, 2003 4:15 PM

To: Jablonsky, Sue -

Cc: Flood, Laura; Green, Mary; Hadidian, Ellen; Stier, Dan
Subject: Proposed language for change to s. 51.35

Sue,

Laura Flood asked that I review the draft from the LRB for the amendments to
Wis. Stats. s. 51.35, concerning DHFS's ability to transfer residents between
our Centers for the Developmentally Disabled. I have the following comments:

1. Section 1. Starting at line 6,

treatment facility into the community if such the transfer is consistent
with reasonable medical and clinical judgment and ,

consistent with s. 51.22 (5). The transfer shall be made, and in
accordance with par. (e).

AN
The addition of "treatment" to qualify facility, and the change from "such" to
"the" are both acceptable changes, but I recommend leaving the sentence as it
otherwise is currently in the statute. I would then recommend deleting the
entire next sentence, rather than just the first portion.

The transfer shall be made in accordance with par. (e)-.

The reference to paragraph (e) is mis-placed, and now would be a good time to
remove it. Paragraph (a), the subject paragraph, deals with transfers between
facilities or into the community; paragraph (e) is only applicable to
transfers from a less restrictive setting to a more restrictive setting. The
placement of this reference to paragraph (e) within paragraph (a) has led to
confusion and is not otherwise necessary.



L

An alternative to deleting the sentence would be to add ", where applicable."
*" to the end of the sentence to help clarify that the provisions of paragraph
(e) only apply to transfers into a more restrictive setting.

2. Section 2. 1In the last sentence, it is proposed to add "resident or" to
the sentence. With the deletion of the reference to centers for the
developmentally disabled from the paragraph, the addition of "resident" is
inaccurate; all admittees in the mental health institutes are "patients", not
residents, and therefore the additional language is not necessary.

//3. Section 3. The proposed language recommends deleting s. 51.35 (1) (bm).
The paragraph should not be deleted, but only slightly changed, with the
additional change of patient to "resident".

(bm) Notwithstanding par. (b), t Transfer of a patient resident under
the age of 22 years to a center for the developmentally

disabled may be made only to the central center for the developmentally
disabled unless the department authorizes the

transfer of the patient resident to the northern or southern center for
the developmentally disabled.

This paragraph remains necessary, as county departments have authority under :9 a¢m&43
s. 51.35 to make transfers between treatment facilities for persons under the -
county's care and control, pursuant to par. (a). This paragraph (bm) makes it \> o~
clear that the department decides the appropriate facility for the placement o jéfyc'
of a developmentally disabled person age 21 or younger, and this is necessary ~kﬂ

because of the educational requirements that this population has. modes
The amendment of par. (b), in removing the reference to the centers for the (bnﬁ%ﬁﬂ )
developmentally disabled, makes the "Notwithstanding" clause in this paragraph L

unnecessary, and therefore it should be deleted. The change from "patient" to
"resident" is for consistency, as people admitted to our centers are usually
referred to as residents rather than patients.

d&O/Z. Section 5. Just a comment/question: If the term "subsection" is changed
je»to "paragraph" in 2. and 3., should the abbreviation in the first sentence of
&i//the first paragraph be "subds." or "subpar."?

I have discussed this with Paul Harris from this office, and he is in
agreement with my comments.

Please let me know if I can be of any further assistance.
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Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVIC

MENTAL ILLNESS AND DEVELOP)

Under current law, DHFS or a cou epartment of community programs or
developmental disabilities services xMmay transfer any patient or resident of a
treatment facility under departmental or county supervision to another treatment
facility or into the community if the transfer is consistent with reasonable medical
and clinical judgment. However, such a DHFS transfer of a patient in a mental

ealth institute orjcenter for the developmentally disabled is subject to approval of

- the appropriate county department to which the patient was committed or through

which the patient was admitted. In addition, a county department may transfer a

patient under the age of 22 years only to the Central Center for the Developmentally

Disabled unless a transfer to the Northern Center for the Developmentally Disabled
or the Southern Center for the Developmentally Disabled is authorized by DHFS.

This bill eliminates the zestPtttson transfe?)f parteitislin\one state center

for the developmentally disabled to another state cgnter for the developmentally
disable
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For further ] 1nformat1on see the state and locryﬁscal estimate, which will be

printed as an appendix to this bill.

The people of the state of Wisconsin, repres nted in senate and assembly, do
enact as follows:

SECTION 1. 51.35 (1) (a) of the stgtutes is amended to read:
51.35 (1) (a) The Subject to parg. (b) and (d), the department or the county
department under s. 5.1.42 or 51.437 fay transfer any patient or resident who is
committed to it, Or who is admitted to f treatment facility under its supervision or
operating under an agreement withh it, between treatment facilities or from a

treatment facility into the compfiunity if sueh the transfer is consistent with
reasonable medical and clinigél judgment and , consistent with s. 51.22 (5)—The
transfer shall bemade , and(in accordance with par. (e). Terms and conditions which
that will benefit the patient or resident may be 1mposed as part of a transfer to a less
restrictive treatment alternative. A patient or resident who is committed to the
department or a county department under s. 51.42 or 51.437 may be required to take
medications and receive treatment, subject to the right of the patient or resident to
ref‘use medication and treatment under s. 51.61 (1) (g) and (h), through a community
support program as a term or cendition of a transfer. The patient or resident shéll
be informed at the time of transfer of the consequences of ‘violating sueh the terms
and conditions of the transfer, including possible transfer back to a facility which
treatment facility that imposes a greater restriction on personal freedom of the _

patient or resident.

SECTION 2. 51.35 (1) (b) of the statutes is amended to read:

51.35 (1) (b) ln—additlen—te—the—remmements-m—par_@a),_a Except as provided
in pars. (c) and (d), a transfer of a patient in a mental health institute ercenterfor
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1 - the-developmentally-disabled by the department is subject to the approval of the
2 - appropriate county department under ss. 51.42 and 51.437 to which the patient was

2.5 6 SECTION 4. 51.35 (1) (¢) of the statutes is amended to read:

7 51.35 (1) (c¢) The department may, without approval of and without first

8 notifying the county department under s. 51.42 or 51.437

9 ()-3-, transfer any patient from a treatment facility to another treatment facility
10 when the condition of the patient requires such transfer without delay. The
11 department shall notify the appropriate county department under s. 51.42 or 51.437
12 that the transfer has been made. Any patient so transferred may be returned to the
13 t’reatment facility from which the transfer was made, upon orders from the
14 department or the county department under s.} 51.42 or 51.437, when steh return
15 would be in the best interests of the patient. - ‘ @
16 SECTION 5. 51.35 (1) (d) of the statutes is amended to read:
17 | 51.35 (1) (d) 1. The Subject to subds. 2. and 3., _the department may, without

18 approval of the appropriate county department under s. 51.42 or 51.437 , transfer any

19 patient from a state treatment facility or other inpatient facility to an approved
20 ~treatment facility which is less restrictive of the patient’s personal freedom.

21 2. Transfer under this subseetion paragraph may be made only if the transfer
22 is consistent with the requirements of par. (a), and the department finds that the
23 appropriate county department under s. 51.42 or 51.437 is unable to locate an

24 approved treatment facility in the community, or that such the county department

25 has acted in an arbitrary or capricious manner to prevent the transfer of the patient
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out of the state treatment facility or other inpatient facility contrary to medical and
clinical judgment.

3. A transfer of a patient, made under authority of this subsection paragraph,

may be made only after the department has notified the county department under

s. 51.42 or 51.437 of its intent to transfer a patient in accordance with this subsection.

The patient’s guardian, if any, or if a minor his or her parent or person in the place

of a parent shall be notified. |

(END)
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INSERT 3-5 /
SECTION 1. 51.35 (1) (bm) of the statutes is amended to read:

51.35 (1) (bm) Netwithstanding par(b), transfer Transfer of a-patient resident
under the age of 22 years by a county department to a center for the developmentally
disabled may be made only to the central center for the developmentally disabled
unless the department authorizes the transfer of the patient resident to the northern

or southern center for the developmentally disabled.

History: 1975 c. 430 ss. 18, 81; 1977 c. 26, 29, 428; 1979 c. 1105. 60 (1); 1981 c. 74 5. 2; 1981 c. 314 5. 144; 1983 a. 27, 441, 474; 1985 a. 29, 176, 332; 1987 a. 366, 403;
1989 a. 31, 56, 107; 1991 a. 39; 1993 a. 451; 1995 a. 27 ss. 3258m, 3259m, 9126 (19); 1995 a. 77, 292; 1997 a. 35; 1999 a. 9; 2001 a. 16 ss. 1967f to 1967}, 4034zi.
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To Sue Jablonsky: @p) 9
)

In response to Kevin Bailey’s comments: v/

1. Ins. 51.35 (1) (a), stats., I retained reference to s. 51.35 (1) (e), but added that that
paragraph only be considered if the transfer results in a greater restriction of personal
freedom for the patient or resident. v

2. Irestoreds. 51.35 (1) (bm), stats., and referred to a “resident,” as requested; however,
if there are instances in which a county department would transfer a patient of a
treatment facility who is under the age of 22 years to a center for the developmentally
disabled, the term “patient” should be restored. v

3. With respect to Comment #5, s. 52.35 (1) (d) 1., 2., and 3., stats., are correctly drafted;
s. 51.35 (1) (d), stats., as a whole, is a paragraph, whereas s. 51.35 (1) (d) 1.

2.0r 3., /
stats.,is a subdivisionA—AI hope that answers his question. ’

Note that the overall effect of this draft, because of the use of the term “treatment
facility” in s. 51.35 (1) (a), statsf( and the changes to s. 51.35 (1) (b), stats., is to allow
DHFS to transfer residents from a state center for the developmentally disabled to
another state center or to the community, without county departmental approval. v/
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Managing Attorney
Phone: (608) 266-0137
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January 23, 2003

To Sue Jablonsky:

In response to Kevin Bailey’s comments:

1. Ins. 51.35 (1) (a), stats., I retained reference to s. 51.35 (1) (e), stats., but added that
that paragraph only be considered if the transfer results in a greater restriction of
personal freedom for the patient or resident.

2. I'restored s. 51.35 (1) (bm), stats., and referred to a “resident,” as requested; however,
if there are instances in which a county department would transfer a patient of a
treatment facility who is under the age of 22 years to a center for the developmentally
disabled, the term “patient” should be restored.

3. With respect to Comment #5, s. 52.35 (1) (d) 1., 2., and 3., stats., are correctly drafted;
s. 51.35 (1) (d), stats., as a whole, is a paragraph, whereas s. 51.35 (1) (d) 1., 2., or 3.,
stats., is a subdivision — I hope that answers his question.

Note that the overall effect of this draft, because of the use of the term “treatment
facility” in s. 51.35 (1) (a), stats., and the changes to s. 51.35 (1) (b), stats., is to allow
DHFS to transfer residents from a state center for the developmentally disabled to
another state center or to the community, without county departmental approval.

Note also that the change in s. 51.35 (1) (d) 3., stats., from “subsection” to “paragraph”
means that DHFS need only first notify a county department of intent to transfer
under s. 51.35 (1) (d), stats. Thus, if, for instance, DHFS intends to transfer a person
under the authority of s. 51.35 (1) (a), stats., DHFS would not need to get the county
department’s approval or to notify the county department. Is that what you want?

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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DOA.......Jablonsky — BB0035 Transfer of residents among centers for the
developmentally disabled

FoRr 2003-05 BUDGET — NoT READY FOR INTRODUCTION

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

MENTAL ILLNESS AND DEVELOPMENTAL DISABILITIES

Under current law, DHFS or a county department of community programs or
developmental disabilities services (county department) may transfer any patient or
resident of a treatment facility under departmental or county supervision to another
treatment facility or into the community if the transfer is consistent with reasonable
medical and clinical judgment. However, such a DHFS transfer of a patient in a
mental health institute or a resident in a center for the developmentally disabled is
subject to approval of the appropriate county department to which the patient was
committed or through which the patient was admitted. In addition, a county
department may transfer a patient under the age of 22 years only to the Central
Center for the Developmentally Disabled unless a transfer to the Northern Center
for the Developmentally Disabled or the Southern Center for the Developmentally
Disabled is authorized by DHFS.

This bill eliminates the requirement for county departmental approval of
transfer by DHFS of residents in one state center for the developmentally disabled
to another state center for the developmentally disabled or to the community.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 51.35 (1) (a) of the statutes is amended to read:

51.35 (1) (a) The Subject to pars. (b) and (d), the department or the county

department under s. 51.42 or 51.437 may transfer any patient or resident who is
committed to it, or who is admitted to a treatment facility under its supervision or
operating under an agreement with it, between treatment facilities or from a
treatment facility into the community if sueh the transfer is consistent with

reasonable medical and clinical judgment and, consistent with s. 51.22 (5).—The

.and, if the transfer results in a greater restriction of personal
freedom for the patient or resident, in accordance with par. (¢). Terms and conditions
which that will benefit the patient or resident may be imposed as part of a transfer

to a less restrictive treatment alternative. A patient or resident who is committed
| to the department or a county department under s. 51.42 or 51.437 may be required
to take medications and receive treatment, subject to the right of the patient or
resident to refuse medication and treatment under s. 51.61 (1) (g) and (h), through
a community support program as a term or condition of a transfer. The patient or
resident shall be informed at the time of transfer of the consequences of violating
such the terms and conditions of the transfer, including possible transfer back to a
facility-which treatment facility that imposes a greater restriction on personal
freedom of the patient or resident.

SECTION 2. 51.35 (1) (b) of the statutes is amended to read:
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SECTION 2

51.35 (1) (b) In-additionto-therequirementsinpar—{(a);-a Except as provided
in pars. (c) and (d), a transfer of a patient in a mental health institute ex-centerfor

the-developmentally disabled by the department is subject to the approval of the

appropriate county department under ss. 51.42 and 51.437 to which the patient was

committed or through which the patient was admitted to the faeility,if any mental
health institute.

SECT 3. 51.35 (1) (bm) of the statutgsrié/amended to read:

SECTION 4. 51.35 (1) (c) of the statutes is amended to read:

51.35 (1) (c) The department may, without approval of and without first
notifying the county department under s. 51.42 or 51.437 and notwithstanding par.
(d)-3-, transfer any patient ﬁ'om a treatment facility to another treatment facility
when the condition of the patient requires such transfer without delay. The
department shall notify the appropriate county department under s. 51.42 or 51.437
that the transfer has been made. Any patient so transferred may be returned to the
treatment facility from which the transfer was made, upon orders from the
department or the county department under s. 51.42 or 51.437, when such thereturn
would be in the best interests of the patient.

SECTION 5. 51.35 (1) (d) of the statutes is amended to read:

51.35 (1) (d) 1. The Subject to subds. 2. and 3., the department may, without

approval of the appropriate county department under s. 51.42 or 51.437, transfer any
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patient from a state treatment facility or other inpatient facility to an approved

treatment facility which is less restrictive of the patient’s personal freedom.

2. Transfer under this subseetion paragraph may be made only if the transfer
is consistent with the requirements of par. (a), and the department finds that the
appropriate county department under s. 51.42 or 51.437 is unable to locate an
approved treatment facility in the community, or that sueh the county department
has acted in an arbitrary or capricious manner to prevent the transfer of the patient
out of the state treatment facility or other inpatient facility contrary to medical and
clinical judgment.

3. A transfer of a patient, made under authority of this subsection paragraph,
may be made only after the department has notified the county department under
s. 51.42 or 51.437 of its intent to transfer a patient in accordance with this subsection.
The patient’s guardian, if any, or if a minor his or her parent or‘person in the place

of a parent shall be notified.

(END)

| D-were )
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LEGISLATIVE REFERENCE BUREAU

February 6, 2003

To: Sue Jablonsky:

This draft reconciles LRB-0196/2 and LRB-0211/4. It removes the treatment of s.

51.35 (1) (bm); that treatment is placed in LRB—0211. Both LRB-0196 and LRB-0211
should continue to appear in the compiled draft.

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E—mail: debora.kennedy@legis.state.wi.us
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DOA.......Jablonsky — BB0035 Transfer of residents among centers for the

developmentally disabled

FoR 2003-05 BUDGET — NOoT READY FOR INTRODUCTION

AN AcT ...; relating to: the budget.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

MENTAL ILLNESS AND DEVELOPMENTAL DISABILITIES

Under current law, DHF'S or a county department of community programs or
developmental disabilities services (county department) may transfer any patient or
resident of a treatment facility under departmental or county supervision to another
treatment facility or into the community if the transfer is consistent with reasonable
medical and clinical judgment. However, such a DHFS transfer of a patient in a
mental health institute or a resident in a center for the developmentally disabled is
subject to approval of the appropriate county department to which the patient was
committed or through which the patient was admitted. In addition, a county
department may transfer a patient under the age of 22 years only to the Central
Center for the Developmentally Disabled unless a transfer to the Northern Center
for the Developmentally Disabled or the Southern Center for the Developmentally
Disabled is authorized by DHFS.

This bill eliminates the requirement for county departmental approval of
transfer by DHFS of residents in one state center for the developmentally disabled
to another state center for the developmentally disabled or to the community.
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 51.35 (1) (a) of the statutes is amended to read:

51.35 (1) (a) The Subject to pars. (b) and (d), the department or the county
department under s. 51.42 or 51.437 may transfer any patient or resident who is
committed to it, or who is admitted to a treatment facility under its supervision or
operating under an agreement with it, between treatment facilities or from a
treatment facility into the community if sueh the transfer is consistent with
reasonable medical and clinical judgment and, consistent with s. 51.22 (5)—The
transfer shall be-made, and, if the transfer results in a greater restriction of personal
freedom for the patient or resident, in accordance with par. (e). Terms and conditions
which that will benefit the.patient or resident may be imposed as part of a transfer
to a less restrictive treatment alternative. A patient or resident who is committed
to the department or a county department under s. 51.42 or 51.437 may be required
to take medications and receive treatment, subject to the right of the patient or
resident to refuse medication and treatment under s. 51.61 (1) (g) and (h), through
a community support program as a term or condition of a transfer. The patient or
resident shall be informed at the time of transfer of the consequences of violating

such the terms and conditions of the transfer, including possible transfer back to a

facility whieh treatment facility that imposes a greater restriction on personal

freedom of the patient or resident.

SECTION 2. 51.35 (1) (b) of the statutes is amended to read:
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51.35 (1) (b) In-additionto-therequirementsinpar—{a)-a Except as provided
in pars. (c) and (d), a transfer of a patient in a mental health institute orecenterfor

the-developmentally-disabled by the department is subject to the approval of the
appropriate county department under ss. 51.42 and 51.437 to which the patient was

committed or through which the patient was admitted to the faeility-if any mental
health institute.

SECTION 3. 51.35 (1) (c¢) of the statutes is amended to read:
51.35 (1) (c) The department may, without approval of and without first
notifying the county department under s. 51.42 or 51.437 and-notwithstanding par.

(d)-3-, transfer any patient from a treatment facility to another treatment facility

when the condition of the patient requires such transfer without delay. The
department shall notify the appropriate county department under s. 51.42 or 51.437
that the transfer has been made. Any patient so transferred may be returned to the
treatment facility from which the transfer Was/ made, upon orders from the
department or the county department under s. 51.42 or 51.437, when such thereturn
would be in the best interests of the patient.

SECTION 4. 51.35 (1) (d) of the statutes is amended to read:

51.35 (1) (d) 1. The Subject to subds. 2. and 3., the department may, without
approval of the appropriate county department under s. 51.42 or 51.437, transfer any
patient from a state treatment facility or other inpatient facility to an approved
treatment facility which is less restrictive of the patient’s personal freedom.

2. Transfer under this subseetion paragraph may be made only if the transfer
is consistent with the requirements of par. (a), and the department finds that the
appropriate county department under s. 51.42 or 51.437 is unable to locate an

approved treatment facility in the community, or that such the county department
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has acted in an arbitrary or capricious manner to prevent the transfer of the patient

‘out of the state treatment facility or other inpatient facility contrary to medical and

~ clinical judgment.‘

3. A transfer of a patient, made under authority of this subsection paragraph,
may be made only after the department has notified the county department under
s. 51.42 or 51.437 of its intent to transfer a patient in accordance with this subsection.

The patient’s guardian, if any, or if a minor his or her parent or person in the place

of a parent shall be notified.

(END)



