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AN Act ~..; relating to: restricting protective placements and admissions to

intermediate and nursing facilities.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

MENTAL ILLNESS AND DEVELOPMENTAL DISABILITIES

Under current law, persons who apply for admission to nursing homes, state
centers for the developmentally disabled, or institutions for mental diseases,
including persons who are found by a court to be in need of protective services and
are protectively placed, must be screened to determine if they have developmental
disability or mental illness. If so determined, they must also be screened to
determine if they need facility care and active treatment for developmental disability
or mental illness. Residents of these facilities who have developmental disability or
mental illness and have had significant changes in their physical or mental
conditions must also be screened to determine if they need facility care or active
treatment. Persons who are not in need of facility care must be relocated for other
care and reimbursement, depending on the severity of their disabilities and their
financial resources.

Currently, counties must provide the portion of the Medical Assistance (MA)
program payment that is not provided by the federal government for services to
individuals in state centers for the developmentally disabled who are also mentally
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eligible for MA and who formerly res1ded in, or were diverted from, £ state cente?for
the developmentally disabled or other\ institution; are provided services in
community settings that are reimbursed by\state and deral funds, or by county and

obtain reimbursement for the person’s comimunity care Lw‘n% Mm
This bill, beginning January 1,
placements and admissions of personsito intermediate facilities and nursing
facilities, as defined in the bill. Withi ys after receiving written notice of the
ﬁm@f a person in an intermediate facility, a county department
f social services, human services, developmental disabilities services, or community
programs must develop a plan for providing home or commumty—-based care to the
person in a noninstitutional setting. The person may not be placed in or admitted
to the intermediate facility unless a board of social services, human services,
community programs, or developmental disabilities services ﬁnds that placement in
the community under such a plan is not in the person’s best interests, or the person
or his or her guardlan rejects the plan. Also, a person who has been screened and
found to require active treatment for developmental disability may not be pla
or admitted to a nursing facility unless it is determined that his or he
cannot be met in an intermediate facility or under a plan for ho
The bill changes the screening process for resid of state centers for the
velopmentally disabled who have been determinedto need facility care and active
treatmen velopmental dlsablht}@o r re that they be further screened to
determine whethe they weaild require facility ¢gre ifAhey mers io-receivesoriicns

in an 1ntermed1ate facﬂlty or under a plan for home or commumty care. _{

also mentally ill and exhibits extremely aggressive and challenglng behaviors,
nless the person receiving the services has been protectively placed in the state
center or is placed there for emergency purposes or as a temporary placement. The
bill requires that counties pay the portion of MA payment that is not provided by the
federal government for services to persons with developmental disabilities in an
intermediate care facility for the mentally retarded and, if they have been
determined to need facility care, for services in a nursing facility; however, no
payment of the federal portion of MA for services to these persons may be made
unless the person was placed in or admitted to the facility after the placing board
considered a plan for home or community care and rejected the plan or found it would
not meet the person’s needs.

The bill changes laws relating to protectlve placement of persons who are found
incompetent, to require that the court notify the appropriate county department to
develop a plan for home or community care, for a person about to be protectively
placed, and that the person be placed in a noninstitutional community setting under
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the plan unless there is an affirmative finding by the court that placement for home
or commumty care would not be in the person’s best interests, grindess the-pemon

The bill ehmmates the requirement that a county delicense a bed of a
county—owned institution for a person who is relocated to the community, in order
for the county to receive reimbursement for the person’s care.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 46.278 (6) (f) of the statutes is repealed.
SECTION 2. 46.279 of the statutes is created to read:
46.279 Restrictions on placements and admissions to intermediate

and nursing facilities. (1) DEFINITIONS. In this section:

IN RERT 3-if |
» . d@) “Intermediate facility” means an intermediate care facility for the mentally
’ b
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retarded, as defined in 42 USC 1396d (d), other than a center for the developmentally
disabled, as deﬁned ins. 51.01(3). -
m) “Nursing facility” has the méaning given under 42 USC 1369r (a). |

* (2) PLACEMENTS AND ADMISSIONS TO INTERMEDIATE FACILITIES. Excepf as provided
in sub. (5), no person may place an individual/in 4n intermediate facility and no

Z o
intermediate facility may admit|afi-fidividual unjess, before the placement or

not in the individual’s best interests

ref@AB oty | INGE °T 5715 s )

(3) PLACEMENTS AND ADMISSIONS TO NURSIN¢

« M et
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SECTION 2

1 person may place the individual in a nursing facility, and no'nursing facility may

2 admit the individual, unless it is determined from the screening that the individual’s

3 need for care cannot be met in an intermediate facility or under a plan under sub.

4 4. : o e

oo N o Q / . ’ \

( 5 (4) PLAN FOR HOME OR COMMUNIIY-BASED-CARE. A county department/fhat

6 participates in the program under s-7 6.278 Shall, within 90 dayé after ceiving

_‘@ Wwritten notice/ under s, 55706 (9) (a) of>the pt ox under 1) (a) 2. of the

cement of an individual who is a residént of that county in an
g ‘

9 intefmediate facility, develop a plan for providinghome or community—based care to
0 the individual in a noninstitutional cgafmunity seM o -
INSEIT 4410 ' A
(5) EXCEPTIONS. Subsections (2) and (3) do not apply to an emergency placement
@ under s. 55.06 (11) (a) or to a temporary placement under s. 55.06[{('11) (

cp
CIBD)
13 SECTION 3. 49.43 (7m) of the statutes is created to read:

14 49.43 (7m) “Intermediate facility” has the meaning given in s. 46.279 (1) (a).

15 SECTION 4. 49.43 (8m) of the statutes is created to read:

16 49.43 (8m) “Nursing facility” has the meaning given in s. 46.279 (1) (b).

17 SECTION 5. 49.45 (6¢) (b) of the statutes is amended to read: ' J RS
@ 49.45 (6¢) (b) Preadmission screening. Except as provided in par. (e), begx—n&:&mg—
' ; ;7 every individual who abplies for admission to a facility or to an

20 institution for mental diseases shall be screened to determine if the individual has

@> developmental disability or mental illness.

22 department or an entity to which the department has delegated authority shall
23 screen every individual who has been identified as having a developmental disability
24 or mental illness to determine if the individual needs facility care. If the individual

25 is determined to need facility care, the department or an entity to which the



LRB-0209/P1

2003 — 2004 Legislature , —-5— - Lk 0209/P1
e k ﬂ:@xrd‘ Co 'JPV‘OULAA—' d SECTION 5
couad e @um&e:c& = ‘Qfl o
\‘E oo

requires gctive treatment for developmental disability, the department or entity

Cﬁé leust Oy cone AeqpCosid By )
shall detbrmine whether|the individual wg pldrvoquigy/facility ¢apgAtbe dpshe wense

e TN

k| recejve sprdidestin an intermediate facility, asfdgfined Ag,j AR 7 |44, or under

a plan that is developed under s. 46.279 (4).

SECTION 6. 49.45 (6¢) (c) (intro.) of the statutes is amended to read:

49.45 (6¢) (c) Resident review. (intro.) Except as provided in par. (e), the
department or an entity to which the department has delegated authority shall
review every resident of a facility or institution for mental diseases who has a
developmental disability or mental illness and who has experienced a significant
change in his or her physical or mental condition to determine if-any all of the
following applies:

SECTION 7. 49.45 (6¢) (c) 1. of the statutes is amended to read:

49.45 (6¢) (c) 1. The Whether the resident needs facility care.

SECTION 8. 49.45 (6¢) (c) 2. of the statutes is amended to read:

49.45 (6¢) (c) 2. The Whether the resident requires active treatment for
developmental disability or active treatment for mental illness.

SECTION 9. 49.45 (6c¢) (c) 3. of the statutes isv created to read:

49.45 (6¢) (c) 3. Ifthe departmeht or entity determines under subd. 1. that the
resident needs facility care and under subd. 2. that the resident requires active

enel o) cone gl u,fi oy -
treatment for developmental disability, Whether theﬁe’ sident
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SECTION 10

- SECTION 10. 49.45 (30m) of the statutes is re_numbered 49.45 (30m) (a) (intro.)

and amended to read ‘24
49.45 (30m) (a) (intro.) CEWEMM}MWLEDTu A
_county shall provide the portion of the ayment that is not provided by the federal
overnment for all of the following services &Hd%s—él—@@%lm)%d—) to individuals with
developmental disability who are eligible for medical assistance thatis-not-provided
by-the federal government.;

SECTION 11. 49.45 (30m) (a) 1. of the statutes is created to read:

49.45 (30m) (a) 1. Services under s. 51.06 (1m) (d).
SECTION 12. 49.45 (30m) (a) 2. of the statutes is created to read:

49.45 (30m) (a) 2. Services in an intermediate care facility for the mentally

Tots coaXea
retarded, as defined in s. 46.278 (lm) (am}” ‘ om;f t A.:ELQ if;: i ;j& ”\

SECTION 13. 49.45 (30m) (a) 3. of the statutes 1sz;;;ted to rea A‘“ abls A /j

(ap LEN m.»mw"'

49.45 (30m) (a) 3. Services for which payment is permitted under sub. (6¢) (d)
2. that are provided in a nursing facilityﬂ%ﬁﬁm%ﬂ'm

SECTION 14. 49.45 (30m) (b) of the statutes is created to read:

49.45 (30m) (b) No payment under this section may‘be made for Servic_:es
specified under par. (a) unless the individual who receives the services is
protectively placed under s. 55.06 (9) (a) or is placed under an emergency placement
under s. 55.06 (11) (a) or a temporary placement under s. 55.06 (11) (c). |

SECTION 15. 49.45 (30m) (c) of the statutes is created to read:

49.45 (30m) (c) No bayment that is provided by the federal government under
this section may be made for services specified under par. (a) 2. o: 3. that are provided

to an individual who was placed in or admitted to an intermediate facility or nursing

facility unless one of the following applies:
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SECTION 15

1. The placemeht or admission complied with the requirements of s. 46.279.

2. For an individual who was protectively placed under ch. 55 at any time, any
annual review that is conducted under s. 55.06 (10) (a) 1. after December 31, 2003,
complies with the.requirements of s. 55.06 (10) (a) 2.

SECTION 16. 49.46 (2) (a) 4. c. of the statutes is amended to read:

49.46 (2) (a) 4. c. Skilled nursing home services other than in an institution for

mental diseases, except as limited under s. 49.45 (6¢) and (30m) (b) and (c).

SECTION 17. 49.46 (2) (b) 6. a. of the statutes is amended to read:

49.46 (2) (b) 6. a. Intermediate care facility services other than in an institution

for mental diseases, except as limited under s. 49.45 (30m) (b) and (c).

Uﬂs\?ﬁ 1-10

SECTION 18. 55.01 (4g) of the statutes is created to read:

12 55.01 (4g) “Intermediate facility” has the meaning given in s. 46;279 1) (a).
13 SECTION 19. 55.01 (4t) of the statutes is created to read:

14 55.01 (4t) “Nursing facility” has the meaning given in s. 46.279 (1) (b).

INSERY T 4 SECTION 20. 55.06 (5) of the statutes is amended to read:
16 55.06 (5) Notice of a petition for placement shall be served upon the person
17 sought to be placed, by personal service, at least 10 days prior to the time set for a
18 heéring. Upon service of the notice, the person sought to be protected shall be
19 informed of the complete contents of the notice. The person serving the notice shall
20 return a certificate to the circuit judge verifying that the petition has been delivered
21 and notice given. The notice shall include the names of all petitioners. Notice shall
22 also be served personally or by mail upon the pérson’s guardian ad litem, legal
23 counsei, guardian, if any, presumptive adult heirs, and upon other persons who have
24 physical custody of the person to be protected whose names and addresses are known
25 to the petitioner or can with reasonable diligence be ascertained, to any
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SECTION 20

governmental or private body or group from whom the person to be protected is
known to be receiving aid, and to such other persons or entities as the court may
require. Notice shall also be served personally or by mail upon the department at

least 10 days prior to the time set for hearing if the person sought to be protected may

be placed in a center for the developmentally disabled. The department shall be

hearing- Notice shall also be served personally or by mail, at least 10 days before the

time set for hearing, upon the county department that is participating in the

fl oo o Seuelopuandel diloabal Tes ViR
protected, if the Derson/\mav € placed in an intermediate facility or3

incompetent or proposed incompetent is presumed able to attend the hearing unless,

after a personal interview, the guardian ad litem certifies to the court that the person
is unable to attend.

SECTION 21. 55.06 (8) (intro.) of the statutes is amended to read:

55.06 (8) (intvxté) Before ordering the protective placement of any individual,
the court shall direct a comprehensive evaluation of the person in need of placement,
if such an evaluation has not already been made. The court may utilize available
multidisciplinary resources in the community in determining the need for
placement. The board designated under s. 55.02 or an agency designated by it shall
cooperate with the court in securing available resources. Where applicable by reason

of the particular disability, the appropriate board designated under s. 55.02 or an

agency designated by it having responsibility for the place of legal residence of the

individual as provided in s. 49.001 (6) shall make a recommendation for placement.

If the court is considering placement of the individual in a center for the
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SECTION 21
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developmentally disabled, the court shall request a

p—

tement or testimony from the

~ department regarding whether the placement is appropriate for the person’s needs

and whether it is consistent with the purpose of the center under s. 51.06 (1) unless -

Mg’ @ a nursing facility, the court shall request a statement or testimony from

the county department of the individual’s county of residence that is participating

in the program under s. 46.278 as to whether the individual’s needs could be met in
a noninstitutional setting. A copy of the comprehensive evaluation shall be provided
to the guardian, the guardian ad litem, and to the individual or attorney at least 96
hours in advance of the hearing to determine placement. The court or the
cooperating agency obtaining the evaluation shall request appropriate information
which shall include at least the following:

SECTION 22. 55.06 (9) (a) of the Statutes is amended to read:

55.06 (9) (a) The court may order protective services under s. 55.05 (2) (d) as
an alternative to placement. When ordering placement, the court, on the basis of the
evaluation and other relevant evidence, shall order the appropriate board specified
vunder s. 55.02 or an agency designated by it to pi'otectively place the individual.
Placement by the appropriate board or designated agency is subject to s. 46.279 and
shall be made in the least restrictive environment consistent with the needs of the
person to ble placed and with the placement résources of the appropriate board
specified under s. 55.02. Féctors to be considered in making protective placement
shall include the needs of the person to be protected for health, social, or .

rehabilitative services; the level of supervision needed; the reasonableness of the



2003 — 2004 Legislature -10- ' LRB-0209/P1
. ) DAK:kjf&cjs:rs

SECTION
{,I/\ Al £ z,wd) IS

e actual benefits in the level of functioning #0 be

placement given the cost and

realized by the individual; the limits of available state and federal funds gnd of

1

2

3 county funds required to be appropriated to match state funds; apd the
4 reasonableness of the pl ent given the number or projected nu ] ber of
5 individuals who sill need protective placement and given. the limit¢d funds

@ available. Fhke/county may not be required to provide funding, in addition tp its funds
7 that are required to be appropriated to match state funds, in order to protectively
8 place an individual. Placement under this section does not replace co
9 a person in need of acute psychiatric treatment under s. 51.20 or 51.45 (13).

10 Placement Subject to s. 46.279, placement may be made to such facilitips as nursing

11 homes, public medical institutions, centers for the developmentally djsabled under
12 the requirements of s. 51.06 (3), foster care services and other home placements, or

13 to other appropriate facilities but may not be made to units for the acutely mentally

individual who

. a nursin

20 and furnish the plan to the board or agency and to the individual’s Euardian. The
21 board or agency shall place the individual in a noninstitutional community setting

pr-agency finds that to do/so is not in the .

@ , thendividual or the individual’s guardian
The prohibition of placements in units for the acutély mentally ill
25 does not preven placement by a court for short—term diagnostic pro edures s under

"(-—Qu court 2hall oMo Xhe Aciec A u} 5 e
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par. (d). Placement in a locked it shall require a specific finding of the court as to

the need for such action. A placement facility may transfer a patient from a locked

. . . M}L%ﬂgng;s
unit to a less restrictive engironment without court approval” translevired 1o aun

u:\xnmctkaie -@n c,' \w

under s. 55.02 or an agency designated by it within a reasonable time, not to ¢xceed
48 hours from the time of the transfer. Upon petition to a court by a guardiary, ward,
or attorney, or other interested person specifying objections to a transfey; the court
shall order a hearing, within 96 hours after filing of the petition,}to determine
whether there is probable cause to believe ‘that the transfer is consigtent with the
requirements specified in par. (a) and is necessary for the best interegts of the ward.
The court shall notify the ward, guardian, and petitioner of the time/and place of the
hearing, and a guardian ad litem shall be appointed to represeny the ward. If the
person is an adult who is ihdigent, the county of legal settlemerft shall be liable for
guardian ad litem fees. If the person is a child, the person’s parents or the county
of legal settlement shall be liable for guardian ad litem fees a5 provided in s. 48.235

(8). The petitioner, ward, and guardian shall have the right to attend, and to present

and cross—examine witnesses.

% ~How. S i) titfie

i v xC—GaMk‘zm& \{'0
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SECTION 24. 55.06 (9) (c) of the statutes is hmended to read:

55.06 (9) (c) Transfer Subject to s. 46.27

transfer to a more restrictive
placement, including a locked unit, may be made with notice to the guardian, the
court and appropriate board designated under s. 55.02 or an agency designated by

it in the manner prescribed in par. (b). Upon petition by a guardian, ward or attorney,

or other interested person specifying ObJeCtIOIIS to the transfey, the court shall order

SECTION 25. 55.06 (10) (a) of the statutes is renumbered 55. 06 (10) (a) 1; Qwﬁﬁ

v \\__J V4
SECTION 26. 55.06 (10) (a) 2. of the statutes is created to read:...-
\(-(T/V\'O\/J o Ao spur2odod Ao ot ht‘m a.uér)

55.06 (10) (a) 2. If the person/is placed in an intermediate facility or #za

o4 a nursing facility, the agency that
is responsible for the protective placement shall' notify in writing the county
department of the county of residence of the person that is participating in the
program under s. 46.278, at least 90 days before the review. The county department
so notified shall develop a plan under s. 46.279 (4) and furnish the plan to the court
that ordered the placement and to the person’s guardian. The court shall order that
the person be transferred to the noninstitutional community setting in accordance

with the plan unless the court ﬁnds that to do so is not in the person’s best interestyy’

» ¥t cowat shall

tedie. rUL“\z et o
Lake ¢ ones dleraTron
U Aredattitsan Lot

L \not

araml@sﬁ:he person or the person’s guardian rejects the transfey’
SECTION 27. 55.06 (11) (c) of the statutes is amended to read

55.06 (11) (c¢) Upon a finding of probable cause under par. (b), the court may

order temporary placement up to 30 days pending the hearing for a permanent _t:i"’“ 0
ans
placement, or the court-m i i »fhay be required. Ifan | (S Ga
’ +Rus

A'Sab ll
e ——

1
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paragraph, to be temporarily placed in an intermediate facility or in a nursing
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SECTION 27

facility, and if at the hearing

individual be protectively placed, the court may, before permanent placement.

extend the tempor lacement order for not more than ##/davs if neéess for the

county department that is participating in the program under s. 46.278 to develop

the plan required under s. 46.279 (4).

be-made, to provide the guardi 1 vacation or to temporarily release the

guardian for a family emergency, he placement may be made for not more

may reaso aﬁéeem determine is necess
y

court’grants the application, the court shall provide the least restrict

SECTION 9324. Initial applicability; health and family services.

(1) PLACEMENTS AND ADMISSIONS TO INTERMEDIATE AND NURSING FACILITIES. The
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SECTION 9324

(2) PREADMISSION SCREENING AND RESIDENT REVIEW. The treatment of section

49.45 (6¢) (b) and (c) (intro.), 1., 2., and 3. of the statutes first applies to a screening
T5s.04S,

or resident review performed on January 1, 2004.

SECTION 9424. Effective dates; health ahd family services.

(1) PLACEMENTS AND ADMISSIONS TO INTERMEDIATE AND NURSING FACILITIES. The

v/ J 7/ ‘
treatment of sections 46.278 (6) (f), 46.279, 49.45 (6¢) ( (c) intro.), 1., 2., and

3.,49.46 (2) (3) 4. c. and (b) 6. a.,|55.81 (4g) and (4t),{and 55.06 (5), (8) (intro.), (9) (a),
(b), and (c),\(11) (c), &AZZH of the statutes, the renumbering of section 55.06 (10) (a)
of the statutes, the renumbering and amendment of section 49.45 (30m) of the

statutes, and the creation of sections 49.45 ( ) (@) 1., 2., and 3., (b), and (c¢) and

1, 2004.
T
> 55.001,

55.06 (10) (a) 2. of the statutes take effect on Jan

(END)

sy msn

YD - No T‘t’)



2003-2004 DRAFTING INSERT LRB-0209/P2ins
FROM THE DAKkjf&cjs:rs
LEGISLATIVE REFERENCE BUREAU

INSERT 34 _
(a) “Developmental disability” has the meaning given in s. 51.01 (5) (a).

INSERT 3-15
An intermediate faclhty to which an individual who has a developmental

disability applies for admission shall, within 5 days after receiving the application,
N

notify the county department that is participating in the program under s. 46.278 of

the county of residence of the individual{?vho is seeking admission concerning the

application.

INSERT 4-10
(4) PLAN FOR HOME OR COMMUNITY-BASED CARE. A county department that

v/
participates in the program under s. 46.278 shall develop a plan for providing home
or community—based care to an individual in a noninstitutional community setting

under any of the following circumstances:

v’
(a) Within 90 days after any determination made under s. 49.45 (6¢) (c) 3. that

the level of care required by a resident that is provided by a facility could be provided
in an intermediate facility or under a plan under this subsection.
v
(b) Within 90 days after receiving written notice under sub. (2) of an

application.
V4
(c) Within 90 days after a proposal is made under s. 55.06 (9) (a) to place the

individual in an intermediate facility or a nursing facility.
v/
(d) Within 90 days after receiving written notice under s. 55.06 (10) (a) 2. of the
placement of the individual in a nursing facility or an intermediate facility.

(e) Within 60 days after extension of a temporary placement order by the court
v
under s. 55.06 (11) (c). 2 |

o wot
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INSERT 7-10
SECTION 1. 55.001 of the statutes is amended to read:

55.001 Declaration of policy. The legislature recognizes that many citizens
of the state, because of the infirmities of aging, chronic mental illness, mental
retardation, other developmental disabilities or like incapacities incurred at any age,
are in need of protective services. These services should, to the maximum degree of
feasibility under programs, services and resources that the county board of

supervisors is reasonably able to provide within the limits of available state and

v
federal funds and, except as provided in s. 49.45 (30m), of county funds required to

be appropriated to match state funds, allow the individual the same rights as other
citizens, and at the same time protect the individual from exploitation, abuse and
degrading treatment. This chapter is designed to establish those services and assure
their availability to all pei'sons when in need of them, and to place the least possible
restriction on personal liberty and exercise of constitutional rights consistent with

due process and protection from abuse, exploitation and neglect.

History: 1973 c. 284; 1979 c. 221; 1995 a. 92.

INSERT 7-14
SECTION 2. 55.045 of the statutes is amended to read:

55.045 Funding. The appropriate county department designated under s.
55.02 shal)/ except as provided in s. 49.45 @within the limits of available state

and federal funds and (of county funds required to be appropriated to match state

funds, provide for the reasonable program needs of persons who are protectively
placed or who receive protective services under this chapter, including reasonable
expenses for the evaluations required by s. 55.06 (8). Payment and collections for
protective placement or protective services provided in public facilities specified in

s. 46.10 shall be governed in accordance with s. 46.10. The department may require

\
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that a person who is protectively placed or receives protective services under this

chapter provide reimbursement for services or care and custody received, based on

the ability of the person to pay for such costs.

A

History: 1995 a. 92; 1999 a. 32.



DRAFTER’S NOTE . LRB-0209/P2dn

FROM THE DAK:kijfRejs:rs
LEGISLATIVE REFERENCE BUREAU

To Robert Blé.ine:

1. Please review this draft very carefully; in particular, does s. 55.06 (9) (b), stats., as
drafted, do what you intend?

4
2. Ispoke with Neil Gebhart and we agreed to amend the “shield lay” under s. 55.06

(9) (a), stats. Please also review my amendments to ss. 55.001 and 55.045, stats., which
I feel are also necessary.

3. Please check the difference between s. 49.45 (30m) (a) 2., which refers to an ICFMR,
other than a state center for the developmentally disz}})led, and s. 49.45 (30m) (c), which
refers to an intermediate facility (as defined in s. 49.43 (7m); are the distinctions valid
and what you intend? Y (punkhecs )

4. Throughout this draft, in accordance with the change to s. 46.279 (2) that restricts
placement of a person with a developiﬁental disability in an intermediate facility, I

have changed references to include this circumstance; see, for example s. 55.06 (5) and
(8) (intfo.), stats. Okay? '

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us



DRAFTER’S NOTE LRB-0209/P2dn
FROM THE ; DAK:cmh:rs
LEGISLATIVE REFERENCE BUREAU

January 28, 2003

To Robert Blaine:

1. Please review this draft very carefully; in particular, does s. 55.06 (9) (b), stats., as
drafted, do what you intend?

2. I spoke with Neil Gebhart and we agreed to amend the “shield law” under s. 55.06

(9) (a), stats. Please also review my amendments to ss. 55.001 and 55.045, stats., which
I feel are also necessary.

3. Please check the difference between s. 49.45 (30m) (a) 2., which refers to an ICFMR,
other than a state center for the developmentally disabled, and s. 49.45 (30m) (c), which

refers to an intermediate facility (as defined in s. 49.43 (7m)); are the distinctions valid
and what you intend? '

4. Throughout this draft, in accordance with the change to s. 46.279 (2) that restricts
- placement of a person with a developmental disability in an intermediate facility, I

have changed references to include this circumstance; see, for example s. 55.06 (5) and
(8) (intro.), stats. Okay?

Debora A. Kennedy

Managing Attorney

Phone: (608) 266-0137

E-mail: debora.kennedy@legis.state.wi.us
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Kennedy, Debora

From: Miller, Anne

Sent: Monday, February 03, 2003 10:51 AM

To: Kennedy, Debora

Cc: Blaine, Robert; Lund, C. David; Jones, Sue; Gebhart, Neil; Megna, Richard
Subject: Comments on Restrict Admissions to ICF-MRs Draft 0209/P2

Dear Debora:

Below are comments from Sue Jones and Neil Gebhart on draft 0209/P2, Restrict
Admissions to ICF-MRs. Neil may have more comments, but he knows time is of
the essence, and he forwarded what he had so far. He'll try to complete the
review of the draft and provide any additional comments by this afternoon.
Please feel free to contact me with any questions. Thanks for all of your hard
work on this daft!

Anne Miller
DHFS/OSF
6-5422

Sue Jones' Comments:

The Department prefers the term "individual" be used as often as possible as
in place of "resident."

" Sue's other comment is that the language on page 4, paragraph (3) may not be
clear enough to limit counties from using the nursing home as an ICF-MR
substitute. Nursing home placement of individuals regardless of a dlagn051s of
a developmental dlsablllty should be based on only the need for nursing home °
services.

Neil's Comments:
p 3 line 15 to p 4 line 2 -

"An intermediate facility to which an individual who has a developmental
disability applies for admission shall, within 5 days after rece1v1ng the
application, notify the county department that is participating in the program
under s. 46.278 of the county of residence of the individual who is seeking
admission concerning the application.”

Does this language make any sense in relation to how people wind up
in ICF/MRs in reality? An individual doesn't really "apply for" or "seek"
admission, since ch 55 requires a court order for placement in an ICF/MR,
right? (I didn't check the language of the dept's last draft in this regard,
so I don't know whether this simply reiterates what we said.)

p 4 line 4
Does "entity" need to be defined?

p 4 lines 5 to 6
..no person may place the individual in a nursing facility ..."

I know the LRB likes to avoid the passive voice (don't we all), but I
think it would be preferable to make an exception here and say "no individual
may be placed in a nursing fac111ty" or "the individual may not be placed in a
nursing facility." A court is not a "person" and so the language as is could
be interpreted to mean that an individual could be placed in a NH by a court
even if the person needs active treatment and the AT needs can be met in an
ICF/MR or the community.



p 4 lines 7 to 9

"unless it is determined from the screening that the individual's need for
care cannot be met in an intermediate facility or under a plan under sub.
(4)‘u .

Perhaps it would be clearer to say:

"unless it is determined from the screening that any part of the individual's
need for care cannot be met in an intermediate facility or under a plan under
sub. (4)."

or

"unless it is determined from the screening that the individual's need for
care cannot be met fully in an intermediate facility or under a plan under
sub. (4)."

p 4 lines 17 - 18

"Within 90 days after receiving written notice under sub. (2) of an
application."

See comment re p 3 line 15 to p 4 line 2, above.
p 5 lines 4 and 6

49.43 (7m) "Intermediate facility" has the meaning given in s. 46.279 (1) (a).
49.43 (8m) "Nursing facility" has the meaning given in s. 46.279 (1) (b).

Definitions in s 49.43 apply to all MA statutes. I think different terms may
be used for either or both of these kinds of facilities in several provisions
throughout the MA statutes. I'm not sure whether this is a problem from a
drafting viewpoint, but if it is perhaps these definitions could be moved to
the substantive provisions to which they pertain.

p 7 lines 13-14

"No payment that is provided by the federal government under this section may
be made for services ..."

This language suggests that a county could pay for 100% of the cost of care
for a person placed in an ICF/MR or NH where the county failed to do a
community care plan. The only prohibition is against using federal funds for
such a placement. Yet other provisions of the bill seem prohibit such a
placement altogether. Perhaps this provision instead should read "no payment
under this section may be made for services... ," consistent with proposed s.
49.45 (30m) (b) [p 7 line 8].

p 7 lines 16 -~ 20
" . unless one of the following applies:

1. The placement or admission complied with the requirements of s. 46.279.

2. For an individual who was protectively placed under ch. 55 at any time, any
annual review that is conducted under s. 55.06 (10) (a) 1. after December 31,
2003,

complies with the requirements of s. 55.06 (10) (a) 2."

If I understand this language correctly, MA would pay for a ICF/MR placement
made after the effective date of the legislation, even if the county did not
do a community care plan before the placement (i.e., did not comply with s.
46.279), provided that the county does a community care plan at the time of
the person's annual Watts review (i.e., complied with s. 55.06 (10) (a) 2). If
this interpretation is correct, I don't think that's the result we want. As I
understand our intent, for all ICF/MR placements made on or after the
effective date of the legislation, we want to require the county to do a
community care plan before the placement. To accurately reflect the dept's

2



intent in this regard, perhaps this passage should be revised as follows:

" ... unless one of the following applies:

1. For an individual placed in or admitted to such a facility after December
31, 2003, the The placement or admission complied with the requirements of s.
46.279.

2. For an individual who was protectively placed under ch. 55 at any time, any
annual review that is conducted under s. 55.06 (10) (a) 1. after December 31,
2003,

complies with the requirements of s. 55.06 (10) (a) 2.

p 8 lines 7 to 13:

"These services should, to the maximum degree of fea51b111ty under programs,
services and resources that the county board of supervisors is reasonably able
to provide within the limits of available state and federal funds and, except
as provided in s. 49.45 (30m), of county funds required to be appropriated to
match state funds, allow the individual the same rights as other citizens, and
at the same time protect the individual from exploitation, abuse and degrading
treatment."

I think the exception clause should be moved such that it applies to the
entire sentence in which it appears rather than just the clause it proceeds.
This is because 49.45(30m) has to do with county funds matching federal funds,
whereas the clause modified by the amendment has to do with county funds
matching state funds. Here are two possible alternatives:

>>> "Except as provided in s. 49.45 (30m), these These services should, to the
maximum degree of feasibility under programs, services and resources that the
county board of supervisors is reasonably able to provide within the limits of
available state and federal funds and, of county funds required to be
appropriated to match state funds, allow the individual the same rights as
other citizens, and at the same time protect the individual from exploitation,
abuse and degrading treatment."

>>> "These services should, to the maximum degree of feasibility under
programs, services and resources that the county board of supervisors is
reasonably able to provide, except as provided in s. 49.45 (30m), within the
limits of available state and federal funds and of county funds required to be
appropriated to match state funds, allow the individual the same rights as

other citizens, and at the same time protect the individual from exploitation,
abuse and degrading treatment."



Kennedy, Debora

L T ____________
From: Miller, Anne
Sent: Monday, February 03, 2003 1:23 PM
To: Kennedy, Debora
Cc: Blaine, Robert; Gebhart, Neil; Megna, Richard
Subject: The second set of Neil's comments on 0209/P2

Dear Debora,

Following are Neil's second set of comments on Restricting Admissions to
ICF-MRs Draft 0209/P2. I feel I should forward these to you. However, I
suspect you have reached your limit with our comments. Please feel free to
contact me with any questions.

Thank you again and again for your work on these proposals.

Anne Miller
DHFS/OSF
6-5422

From Neil
p 8 lines 17 to 20

Definitions of "intermediate facility" and "nursing facility" are created for
ch 55. Because these terms are used only in s. 55.06, it might be a good idea
to move the definitions to 55.06 and make them applicable only to that section

rather than to all of ch 55. I think this may avoid some confusion down the
road.

p 8 line 21 through p 9 line 7

I think the exception clause may be misplaced. See comment re p 8 lines 7 to
13 in my previous email.

p 9 lines 23 to 25

The draft would delete the current language "[t]lhe department shall be allowed
to submit oral or written testimony regarding such a placement at the
hearing." This has to do with prospective placements in DD Centers. I assume
the drafter proposes to delete this language because it is unnecessary in
light of other statutory changes in the draft, which it probably is. However,
I'm concerned that if this language is deleted somewhere down the road someone
will point to this amendment as legislative intent that the dept is not
allowed to submit, or may be barred from submitting, testimony on a potential
placement in a Center. For this reason I would request that the current
language be retained.

p 12 lines 9 to 11

"The board or agency shall place the individual in a noninstitutional
community setting in accord with the plan unless the board or agency finds
that to do so is not in the individual's best interests."

This language would allow the county protective services agency to place an
individual in an ICF/MR regardless of the county community services plan if
the protective services agency finds that placement in the community under the
plan is not in the individual's best interests. The most recent dept draft of
this legislation that I could find reserves to the court the exclusive right
to make the "best interests" determination in this regard. I don't think we
intend that the protective services agency should be able to veto a proposed
community placement under the CIP agency's community plan based only on the
protective services agency's own determination as to what is in the

i
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individual's "best interests."

p 14 lines 16 to 17

"If an individual who has a developmental disability person is ordered ... "
The word "person" should be deleted.

p 15 lines 10 to 17

The effective date section provides that all sections of the draft take effect
1/1/04, except for the creation of ss. 49.43(7m) and (8m), which create
definitions of "intermediate facility" and "nursing facility" for purposes of
the MA statutes. Unless these provisions are added to the list of sections
that take effect 1/1/04, they will take effect the day after publication of
the budget bill. These sections were probably omitted from the list of
sections that take effect 1/1/04 due to oversight, as it would make no sense
to create these new definitions before the substantive provisions to which
they relate take effect. Thus, the creation of s. 49.43(7m) and s. 49.43(8m)
should be added to the list of provisions that take effect 1/1/04.

p 8 lines 10 and 23 to 24 and p 11 line 22 (Sorry this is out of order - I
just ran across it)

I think the language "except as provided in s. 49.45 (30m)" should be changed
to read "except as provided in s. 49.45 (30m)(a)." Pars. (b) and (c¢) of s.
49.45(30m) have nothing to do with county payment liability - they simply say
that no MA payment will be made for certain placements. I'm concerned that
maintaining this exception language as is would suggest that the placements
referred to in pars. (b) and (c) of s. 49.45(30m) are ok if paid for with
county funds. [The types of placements in question are: (30m) (b) - placement
in an ICF/MR or placement of a person w/ DD in a NF in violation of a screen;
(30m) (¢) - placement in an ICF/MR or placement of a person w/ DD in a NF

without following the new requirement that the county develop a community
placement plan.]

General

Maybe I'm missing something, but it seems to me we're missing some
budget/fiscal language regarding county liability and funding in the draft.
The only such provisions currently in the draft state that counties are
required to pay the non-federal share of MA for persons placed in ICF/MRs
(other than the Centers) and for persons w/ DD placed in NFs (where permitted
pursuant to a screen). The draft requires that a person be retained in the
community in accord with the newly-required county community care plan, unless
the court finds this would not be in the person's best interests. However, the
draft does not change the "shield law" in a way that would require the county
to pay for such community placements with county tax dollars, additional
waiver slots, or funding provided under this proposal. Unless we include
something in the draft in this respect I think the draft will create a
conflict with existing "shield law" language - i.e., the new law will say that
the person must be placed in the community unless the court finds this is not
in the person's best interests, while the "shield law" will continue to say
that the county doesn't have to pay for any placement if federal and state
funds and county funds to match state funds have been exhausted. (The Judy K
decision slightly alters the way the "shield law" is applied, but does not

change the underlying principle that county liability for providing services
is capped.)

I (Neil) may have some additional comments relating to the initial
applicability language, but they will be included in a separate email this PM.



Kennedy, Debora

B A
From: Miller, Anne
Sent: Monday, February 03, 2003 2:29 PM
To: Kennedy, Debora
Cc: Blaine, Robert; Lund, C. David; Jones, Sue; Gebhart, Neil; Megna, Richard
Subject: Re: Fwd: FW: LRB Draft: 03-0209/P2 Restrict admissions to ICF-MRs and nursing homes;
increase acces

MA ICF-MR dnszng
leg drft intl...
Dear Debora,
In Neil's last email, he mentioned his initial applicability comments on
0290/P2 were coming. Here they are. He indicates there's more to come, but he
sending these along now to get something over to you.
- Anne

————— Original Message-----

Date: 02/03/2003 02:22 pm -0600 (Monday)

From: Neil Gebhart

To: Jones, Sue; Lund, C. David; Miller, Anne

CC: Forsaith, Andrew; Megna, Richard

Subject: Re: Fwd: FW: LRB Draft: 03-0209/P2 Restrict admissions to
ICF-MRs and nursing homes; increase access to comm

Initial Applicability Language

I think 9423(1) [p 15 lines 1 to 6] requires some clarification. I'm attaching a document
containing proposed language addressing some of the initial applicability questions that
do not appear to be clearly resolved by the draft language. I'm not finished reviewing
this area, but I thought I'd provide the attached as a start.

>>> Anne Miller 01/30/03 05:35PM >>>

Dear Dave, Sue and Neil,

Attached for your review is revised draft stat language for the ICF-MR Downsizing
proposal. If possible, please review ASAP. Unfortunately we have very little time to get
comments to LRB. A lot of other proposals got priority over this proposal in the rush of
work LRB got from DOA, and LRB has only just now been able to get us this draft.

Thanks in advance for your time and your continued work on this groundbreaking proposal!
-~ Anne



Robert asked that I identify the requested changes I think the dept can't live without and
those that won't kill us. I am reprinting all of my earlier emails below with the "can't live
without" changes in bold. Please let me know if you have any questions.

® 3k %
p 3 line 15to p 4 line 2 -

"An intermediate facility to which an individual who has a developmental disability
applies for admission shall, within 5 days after receiving the application, notify the
county department that is participating in the program under s. 46.278 of the county of
residence of the individual who is seeking admission concerning the application."

Does this language make any sense in relation to how people wind up in ICF/MRs
in reality? An individual doesn't really "apply for" or "seek" admission, since ch 55
requires a court order for placement in an ICF/MR, right? (I didn't check the language of
the dept's last draft in this regard, so I don't know whether this simply reiterates what we
said.)
p 4 line 4
Does "entity" need to be defined?
p4lines5to 6

...no person may place the individual in a nursing facility ..."

I'know the LRB likes to avoid the passive voice (don't we all), but I think it would be
preferable to make an exception here and say "no individual may be placed in a nursing
facility" or "the individual may not be placed in a nursing facility." A court is not a
"person” and so the language as is could be interpreted to mean that an individual could
be placed in a NH by a court even if the person needs active treatment and the AT needs
can be met in an ICF/MR or the community. ‘

p4lines 7to 9

"unless it is determined from the screening that the individual's need for care cannot be
met in an intermediate facility or under a plan under sub. (4)."

Perhaps it would be clearer to say:

“unless it is determined from the screening that any part of the individual's need for care
cannot be met in an intermediate facility or under a plan under sub. (4)."

or



“unless it is determined from the screening that the individual's need for care cannot be
met fully in an intermediate facility or under a plan under sub. (4)."

p4lines 17-18

"Within 90 days after receiving written notice under sub. (2) of an application."
See comment re p 3 line 15 to p 4 line 2, above.

p 51ines 4 and 6

49.43 (7m) "Intermediate facility" has the meaning given in s. 46.279 (1) (a).
49.43 (8m) "Nursing facility" has the meaning given in s. 46.279 (1) (b).

Definitions in s 49.43 apply to all MA statutes. I think different terms may be used for
either or both of these kinds of facilities in several provisions throughout the MA statutes.
I'm not sure whether this is a problem from a drafting viewpoint, but if it is perhaps these
definitions could be moved to the substantive provisions to which they pertain.

p 6 line 18 to p 7 line 6

I'm not sure whether we discussed this previously, but just so we're all clear on this -
these changes would require counties to pay the non-federal share of MA for all care in
an ICF/MR except for care in a non-ITU bed at a DD Center. That is, the state would
continue to pay the non-federal share of MA for care in "regular” (i.e., non-ITU Center

beds). I just wanted to make sure everyone had the same understanding before we
finalized this draft.

1/[{ 7 lines 13-14

""No payment that is provided by the federal government under this section may be
made for services ..."

This language suggests that a county could pay for 100% of the cost of care for a
person placed in an ICF/MR or NH where the county failed to do a community care
plan. The only prohibition is against using federal funds for such a placement. Yet
other provisions of the bill seem prohibit such a placement altogether. Perhaps this
provision instead should read ''no payment under this section may be made for
services... ,'" consistent with proposed s. 49.45 (30m) (b) [p 7 line 8].

p 7 lines 16 - 20

" ... unless one of the following applies:
1. The placement or admission complied with the requirements of s. 46.279.



2. For an individual who was protectively placed under ch. 55 at any time, any
annual review that is conducted under s. 55.06 (10) (a) 1. after December 31, 2003,
complies with the requirements of s. 55.06 (10) (a) 2."

If I understand this language correctly, MA would pay for a ICF/MR placement
made after the effective date of the legislation, even if the county did not do a
community care plan before the placement (i.e., did not comply with s. 46.279),
provided that the county does a community care plan at the time of the person's
annual Watts review (i.e., complied with s. 55.06 (10) (a) 2). If this interpretation is
correct, I don't think that's the result we want. As I understand our intent, for all
ICF/MR placements made on or after the effective date of the legislation, we want to
require the county to do a community care plan before the placement. To accurately
reflect the dept's intent in this regard, perhaps this passage should be revised as

follows: W}
oos 3
... unless one of the following applies { M’
/ 1. For an individual placed in or admitted to such a facility after December 31, 2003, w"f
the The placement or admission complied with the requirements of s. 46.279. l\’ﬁ) ¥

2. For an individual who was protectively placed under ch. 55 at any time, any W
annual review that is conducted under s. 55.06 (10) (a) 1. after December 31, 2003, W ﬂ‘%
complies with the requirements of s, 55.06 (10) (a) 2."

/p 8 lines 7 to 13:

""These services should, to the maximum degree of feasibility under programs,
services and resources that the county board of supervisors is reasonably able to
provide within the limits of available state and federal funds and, except as provided
in s. 49.45 (30m), of county funds required to be appropriated to match state funds,
allow the individual the same rights as other citizens, and at the same time protect
the individual from exploitation, abuse and degrading treatment."

I think the exception clause should be moved such that it applies to the entire
sentence in which it appears rather than just the clause it proceeds. This is because
49.45(30m) has to do with county funds matching federal funds, whereas the clause

modified by the amendment has to do with county funds matching state funds. Here
are two possible alternatives:

>>> ""Except as provided in s. 49.45 (30m), these These services should, to the
maximum degree of feasibility under programs, services and resources that the
county board of supervisors is reasonably able to provide within the limits of
available state and federal funds and, of county funds required to be appropriated
to match state funds, allow the individual the same rights as other citizens, and at
the same time protect the individual from exploitation, abuse and degrading
treatment.’’ :



>>> ""These services should, to the maximum degree of feasibility under programs,
services and resources that the county board of supervisors is reasonably able to
provide, except as provided in s. 49.45 (30m), within the limits of available state and
federal funds and of county funds required to be appropriated to match state funds,
allow the individual the same rights as other citizens, and at the same time protect
the individual from exploitation, abuse and degrading treatment."

p 8 lines 17 to 20

Definitions of "intermediate facility" and "nursing facility" are created for ch 55. Because
these terms are used only in s. 55.06, it might be a good idea to move the definitions to
55.06 and make them applicable only to that section rather than to all of ch 55. I think
this may avoid some confusion down the road.

\/ p 8 line 21 through p 9 line 7

I think the excepfion clause may be misplaced. See comment re p 8 lines 7 to 13

p 9 lines 23 to 25

The draft would delete the current language "[t]he department shall be allowed to submit
oral or written testimony regarding such a placement at the hearing." This has to do with
prospective placements in DD Centers. I assume the drafter proposes to delete this
language because it is unnecessary in light of other statutory changes in the draft, which it
probably is. However, I'm concerned that if this language is deleted somewhere down the
road someone will point to this amendment as legislative intent that the dept is not
allowed to submit, or may be barred from submitting, testimony on a potential placement
in a Center. For this reason I would request that the current language be retained.

p 12 lines 9 to 11

""The board or agency shall place the individual in a noninstitutional community

} setting in accord with the plan unless the board or agency finds that to do so is not
in the individual's best interests."

This language would allow the county protective services agency to place an
individual in an ICF/MR regardless of the county community services plan if the
protective services agency finds that placement in the community under the plan is
not in the individual's best interests. The most recent dept draft of this legislation
that I could find reserves to the court the exclusive right to make the "best
interests" determination in this regard. I don't think we intend that the protective
services agency should be able to veto a proposed community placement under the
CIP agency's community plan based only on the protective services agency's own
determination as to what is in the individual's ""best interests."

p 14 lines 16 to 17



?/f an individual who has a developmental disability person is ordered ... "
The word "person” should be deleted.

y 15 lines 10 to 17

The effective date section provides that all sections of the draft take effect 1/1/04, except
for the creation of ss. 49.43(7m) and (8m), which create definitions of "intermediate
facility" and "nursing facility" for purposes of the MA statutes. Unless these provisions
are added to the list of sections that take effect 1/1/04, they will take effect the day after
publication of the budget bill. These sections were probably omitted from the list of
sections that take effect 1/1/04 due to oversight, as it would make no sense to create these
new definitions before the substantive provisions to which they relate take effect. Thus,
the creation of s. 49.43(7m) and s. 49.43(8m) should be added to the list of provisions
that take effect 1/1/04.

8 lines 10 and 23 to 24 and p 11 line 22

I think the language "except as provided in s. 49.45 (30m)" should be changed to read
"except as provided in s. 49.45 (30m)(a)." Pars. (b) and (c) of s. 49.45(30m) have nothing
to do with county payment liability - they simply say that no MA payment will be made
for certain placements. I'm concerned that maintaining this exception language as is
would suggest that the placements referred to in pars. (b) and (c) of s. 49.45(30m) are ok
if paid for with county funds. [The types of placements in question are: (30m)(b) -
placement in an ICF/MR or placement of a person w/ DD in a NF in violation of a screen;
(30m)(c) - placement in an ICF/MR or placement of a person w/ DD in a NF without
following the new requirement that the county develop a community placement plan.]

Initial Applicability Language

I'think 9423(1) [p 15 lines 1 to 6] requires some clarification. I'm attaching a document
containing proposed language addressing some of the initial applicability questions that

do not appear to be clearly resolved by the draft language. I'm not finished reviewing this
area, but I thought I'd provide the attached as a start.

The treatment of sections 55.06 (5), (8) (intro.) and (9) (a) of the statutes first applies to
petitions for protective placement filed on January 1, 2004.

The treatment of sections 55.06 (9) (b) and (c) of the statutes first applies to transfers
made on January 1, 2004.

The renumbering of section 55.06 (10) (a) of the statutes and the creation of section 55.06
(10) (a) 2. of the statutes first apply to reviews due on January 1, 2004.



The treatment of section 55.06 (11) (c) of the statutes first applies to detentions occurring
on January 1, 2004.

The creation of section 49.45 (30m) (a) 2. and (c) of the statutes first applies to services
provided to an individual initially placed in a facility pursuant to a petition for protective
placement filed, a transfer under s. 55.06 (9) made, or a detention under s. 55.06 (11)
occurring on January 1, 2004, or to an individual initially placed in a facility before
January 1, 2004, with respect to whom a review under s. 55.06 (10) is due on January 1,
2004.

individual on January 1, 2004, regardless whether the individual was placed in the facility

The creation of s. 49.45 (30m) (b) of the statutes first applies to services provided to an >
before, on or after that date.
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From: : Gebhart, Neil
Sent: Monday, February 03, 2003 5:11 PM
To: Blaine, Robert; Kennedy, Debora
Cc: Miller, Anne
Subject: ICF/MR Draft

ICF-MR draft
comnts.doc
I'm re-sending this with the text of my previous email reproduced as a Word
document, attached. Robert says that for some reason all formatting is lost
is transmitting an email the 100 yards or so from my office to his. Go figure.

* *x %

Robert asked that I identify the requested changes I think the dept can't live
without and those that won't kill us. I am reprinting all of my earlier emails
below with the "can't live without" changes in bold. Please let me know if you
have any questions.

p 3 line 15 to p 4 line 2 -

"An intermediate facility to which an individual who has a developmental
disability applies for admission shall, within 5 days after receiving the
application, notify the county department that is participating in the program
under s. 46.278 of the county of residence of the individual who is seeking
admission concerning the application."

Does this language make any sense in relation to how people wind up
in ICF/MRs in reality? An individual doesn't really "apply for" or "seek"
admission, since ch 55 requires a court order for placement in an ICF/MR,
right? (I didn't check the language of the dept's last draft in this regard,
so I don't know whether this simply reiterates what we said.)

p 4 line 4
Does "entity" need to be defined?

p 4 lines 5 to 6
"...no person may place the individual in a nursing facility ..."

I know the LRB likes to avoid the passive voice (don't we all), but I
think it would be preferable to make an exception here and say "no individual
may be placed in a nursing facility" or "the individual may not be placed in a
nursing facility." A court is not a "person" and so the language as is could
be interpreted to mean that an individual could be placed in a NH by a court
even if the person needs active treatment and the AT needs can be met in an
ICF/MR or the community.

p 4 lines 7 to 9

"unless it is determined from the screening that the individual's need for

care cannot be met in an intermediate facility or under a plan under sub.
(4).n

Perhaps it would be clearer to say:



"unless it is determined from the screening that any part of the individual's
need for care cannot be met in an intermediate facility or under a plan under
sub. (4)."

or

"unless it is determined from the screening that the individual's need for
care cannot be met fully in an intermediate facility or under a plan under
sub. (4)."

p 4 lines 17 - 18

"Within 90 days after receiving written notice under sub. (2) of an
application.”

See comment re p 3 line 15 to p 4 line 2, above.
p 5 lines 4 and 6

49.43 (7m) "Intermediate facility" has the meaning given in s. 46.279 (1) (a).
49.43 (8m) "Nursing facility" has the meaning given in s. 46.279 (1) (b).

Definitions in s 49.43 apply to all MA statutes. I think different terms may
be used for either or both of these kinds of facilities in several provisions
throughout the MA statutes. I'm not sure whether this is a problem from a
drafting viewpoint, but if it is perhaps these definitions could be moved to
the substantive provisions to which they pertain.

p 6 line 18 to p 7 line 6

I'm not sure whether we discussed this previously, but just so we're all clear
on this - these changes would require counties to pay the non-federal share of
MA for all care in an ICF/MR except for care in a non-ITU bed at a DD Center.

That is, the state would continue to pay the non-federal share of MA for care

in "regular" (i.e., non-ITU Center beds). I just wanted to make sure everyone

had the same understanding before we finalized this draft.

p 7 lines 13-14

"No payment that is provided by the federal government under this section may
be made for services ..."

This language suggests that a county could pay for 100% of the cost of care
for a person placed in an ICF/MR or NH where the county failed to do a
community care plan. The only prohibition is against using federal funds for
such a placement. Yet other provisions of the bill seem prohibit such a
placement altogether. Perhaps this provision instead should read "no payment
under this section may be made for services... ," consistent with proposed s.
49.45 (30m) (b) [p 7 line 8].

p 7 lines 16 - 20

" ... unless one of the following applies:

1. The placement or admission complied with the requirements of s. 46.279.

2. For an individual who was protectively placed under ch. 55 at any time, any
annual review that is conducted under s. 55.06 (10) (a) 1. after December 31,
2003, complies with the requirements of s. 55.06 (10) (a) 2."

If I understand this language correctly, MA would pay for a ICF/MR placement
made after the effective date of the legislation, even if the county did not
do a community care plan before the placement (i.e., did not comply with s.
46.279), provided that the county does a community care plan at the time of
the person's annual Watts review (i.e., complied with s. 55.06 (10) (a) 2). If
this interpretation is correct, I don't think that's the result we want. As I
understand our intent, for all ICF/MR placements made on or after the
effective date of the legislation, we want to require the county to do a
community care plan before the placement. To accurately reflect the dept's

2



intent in this regard, perhaps this passage should be revised as follows:

" ... unless one of the following applies:

1. For an individual placed in or admitted to such a facility after December
31, 2003, the The placement or admission complied with the requirements of s.
46.279.

2. For an individual who was protectively placed under ch. 55 at any time, any
annual review that is conducted under s. 55.06 (10) (a) 1. after December 31,
2003, complies with the requirements of s. 55.06 (10) (a) 2."

p 8 lines 7 to 13:

"These services should, to the maximum degree of feasibility under programs,
services and resources that the county board of supervisors is reasonably able
to provide within the limits of available state and federal funds and, except
as provided in s. 49.45 (30m), of county funds required to be appropriated to
match state funds, allow the individual the same rights as other citizens, and
at the same time protect the individual from exploitation, abuse and degrading
treatment."

I think the exception clause should be moved such that it applies to the
entire sentence in which it appears rather than just the clause it proceeds.
This is because 49.45(30m) has to do with county funds matching federal funds,
whereas the clause modified by the amendment has to do with county funds
matching state funds. Here are two possible alternatives:

>>> "Except as provided in s. 49.45 (30m), these These services should, to the
maximum degree of feasibility under programs, services and resources that the
county board of supervisors is reasonably able to provide within the limits of
available state and federal funds and, of county funds required to be
appropriated to match state funds, allow the individual the same rights as
other citizens, and at the same time protect the individual from exploitation,
abuse and degrading treatment.”

>>> "These services should, to the maximum degree of feasibility under
programs, services and resources that the county board of supervisors is
reasonably able to provide, except as provided in s. 49.45 (30m), within the
limits of available state and federal funds and of county funds required to be
appropriated to match state funds, allow the individual the same rights as
other citizens, and at the same time protect the individual from exploitation,
abuse and degrading treatment."

p 8 lines 17 to 20

Definitions of "intermediate facility" and "nursing facility" are created for
ch 55. Because these terms are used only in s. 55.06, it might be a good idea
to move the definitions to 55.06 and make them applicable only to that section

rather than to all of ch 55. I think this may avoid some confusion down the
road.

p 8 line 21 through p 9 line 7

I think the exception clause may be misplaced. See comment re P 8 lines 7 to
13

p 9 lines 23 to 25

The draft would delete the current language "[tlhe department shall be allowed
to submit oral or written testimony regarding such a placement at the
hearing." This has to do with prospective placements in DD Centers. I assume
the drafter proposes to delete this language because it is unnecessary in
light of other statutory changes in the draft, which it probably is. However,
I'm concerned that if this language is deleted somewhere down the road someone
will point to this amendment as legislative intent that the dept is not
allowed to submit, or may be barred from submitting, testimony on a potential
placement in a Center. For this reason I would request that the current
language be retained.



p 12 lines 9 to 11

"The board or agency shall place the individual in a noninstitutional
community setting in accord with the plan unless the board or agency finds
that to do so is not in the individual's best interests."

This language would allow the county protective services agency to place an
individual in an ICF/MR regardless of the county community services plan if
the protective services agency finds that placement in the community under the
plan is not in the individual's best interests. The most recent dept draft of
‘this legislation that I could find reserves to the court the exclusive right
to make the "best interests" determination in this regard. I don't think we
intend that the protective services agency should be able to veto a proposed
.community placement under the CIP agency's community plan based only on the
protective services agency's own determination as to what is in the
individual's "best interests."

p 14 lines 16 to 17
"If an individual who has a developmental disability person is ordered ... "
The word "person" should be deleted.

p 15 lines 10 to 17

The effective date section provides that all sections of the draft take effect
1/1/04, except for the creation of ss. 49.43(7m) and (8m), which create
definitions of "intermediate facility" and "nursing facility" for purposes of
the MA statutes. Unless these provisions are added to the list of sections
that take effect 1/1/04, they will take effect the day after publication of
the budget bill. These sections were probably omitted from the list of
sections that take effect 1/1/04 due to oversight, as it would make no sense
to create these new definitions before the substantive provisions to which °
they relate take effect. Thus, the creation of s. 49.43(7m) and s. 49.43(8m)
should be added to the list of provisions that take effect 1/1/04.

p 8 lines 10 and 23 to 24 and p 11 line 22

I think the language "except as provided in s. 49.45 (30m)" should be changed
to read "except as provided in s. 49.45 (30m)(a)." Pars. (b) and (c) of s.
49.45(30m) have nothing to do with county payment liability - they simply say
that no MA payment will be made for certain placements. I'm concerned that
maintaining this exception language as is would suggest that the placements
referred to in pars. (b) and (c) of s. 49.45(30m) are ok if paid for with
county funds. [The types of placements in question are: (30m) (b) - placement
in an ICF/MR or placement of a person w/ DD in a NF in violation of a screen;
(30m) (¢) - placement in an ICF/MR or placement of a person w/ DD in a NF

without following the new requirement that the county develop a community
placement plan.]

Initial Applicability Language

I think 9423(1) [p 15 lines 1 to 6] requires some clarification. I'm attaching
a document containing proposed language addressing some of the initial
applicability questions that do not appear to be clearly resolved by the draft

language. I'm not finished reviewing this area, but I thought I'd provide the
attached as a start.

The treatment of sections 55.06 (5), (8) (intro.) and (9) (a) of the statutes
first applies to petitions for protective placement filed on January 1, 2004.

The treatment of sections 55.06 (9) (b) and (c) of the statutes first applies
to transfers made on January 1, 2004.

The renumbering of section 55.06 (10) (a) of the statutes and the creation of
section 55.06 (10) (a) 2. of the statutes first apply to reviews due on
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January 1, 2004.

The treatment of section 55.06 (11) (c¢) of the statutes first applies to
detentions occurring on January 1, 2004.

The creation of section 49.45 (30m) (a) 2. and (c) of the statutes first
applies to services provided to an individual initially placed in a facility
pursuant to a petition for protective placement filed, a transfer under s.
55.06 (9) made, or a detention under s. 55.06 (11) occurring on January 1,
2004, or to an individual initially placed in a facility before January 1,

2004, with respect to whom a review under s. 55.06 (10) is due on January 1,
2004.

The creation of s. 49.45 (30m) (b) of the statutes first applies to services
provided to an individual on January 1, 2004, regardless whether the
individual was placed in the facility before, on or after that date.
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1 AN Act ...; relating to: restricting protective plagements and admissions to

2 intermediate and nursing facilities.

Analysis by the Legislative Reference Bureau
HEALTH AND HUMAN SERVICES

MENTAL ILLNESS AND DEVELOPMENTAL DISABILITIES

Under current law, persons who apply for admission to nursing homes, state
centers for the developmentally disabled, or institutions for mental diseases,
including persons who are found by a court to be in need of protective services and
are protectively placed, must be screened to determine if they have developmental
disability or mental illness. If so determined, they must also be screened to
determine if they need facility care and active treatment for developmental disability
or mental illness. Residents of these facilities who have developmental disability or
mental illness and have had significant changes in their physical or mental
conditions must also be screened to determine if they need facility care or active
treatment. Persons who are not in need of facility care must be relocated for other
care and reimbursement, depending on the severity of their disabilities and their
financial resources.

Currently, counties must provide the portion of the Medical Assistance (MA)
program payment that is not provided by the federal government for services to
individuals in state centers for the developmentally disabled who are also mentally



2003 — 2004 Legislature -2- LRB-0209/P2
: DAK:kjf&cjs&cmh:rs

ill and exhibit extremely aggressive and challenging behaviors. Under one of the
community integration programs, persons with developmental disabilities who are
eligible for MA and who formerly resided in, or were diverted from, state centers for
the developmentally disabled or other institutions, are provided services in
community settings that are reimbursed by state and federal funds, or by county and
federal funds, under MA. Under this program, a county that owns the institution
from which a person is relocated into the community must receive approval from
DHEF'S of a plan for delicensing a bed of the institution, in order for the county to
obtain reimbursement for the person’s community care.

This bill, beginning January 1, 2004, places restrictions on protective
placements and admissions of persons with developmental disabilities to
intermediate facilities and nursing facilities, as defined in the bill. Within 90 days
after receiving written notice of the prospective placement or admission of a person
with developmental disabilities in an intermediate facility, a county department of
social services, human services, developmental disabilities services, or community
programs must develop a plan for providing home or community-based care to the
person in a noninstitutional setting. The person may not be placed in or admitted
to the intermediate facility unless a board of social services, human services,
community programs, or developmental disabilities services finds that placement in
the community under such a plan is not in the person’s best interests, or the person
or his or her guardian rejects the plan. Also, a person who has been screened and
found to require active treatment for developmental disability may not be placed in
or admitted to a nursing facility unless it is determined that his or her need for care
cannot be met in an intermediate facility or under a plan for home or community care, Z SucLonG.

The bill changes the screening process for residents of state centers for the
developmentally disabled who have been determined to need facility care and active
treatment for developmental disability, to require that they be further screened to W
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determine whether the level of care that they require that is provided by the facility
could be provided safely in an intermediate facility or under a plan for home or
community care.

Begmmng January 1, 2004, the bill prohibits payment of the federal portion of
MA for services for an 1nd1v1dual inr a state center for the developmentally disabled
who is also mentally ill and exhibits extremely aggressive and challenging
behaviors, unless the person receiving the services has been protectively placed in
the state center or is placed there for emergency purposes or as a temporary
placement. The bill requires that counties pay the portion of MA payment that is not
provided by the federal government for services to persons with developmental
disabilities in an intermediate care facility for the mentally retarded and, if they
have been determined to need facility care, for services in a nursing facility; however,
no payment of the federal portion of MA for services to these persons may be made
unless the person was placed in or admitted to the facility after the placing board
considered a plan for home or community care . %wdm rejected the plan or found it would.
not meet the person’s needs, —~ M U suntintnts aud [§rmkativs ﬁm‘t

The bill changes laws r/e{;tlng to protective placement of persons who are found
incompetent, to require that the court notify the appropriate county department to
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develop a plan for home or community care, for a person about to be protectively
placed, and that the person be placed in a noninstitutional community setting under
the plan unless there is an affirmative finding by the court that placement for home
or community care would not be in the person’s best interests.

The bill eliminates the requirement that a county delicense a bed of a
county—owned institution for a person who is relocated to the community, in order
for the county to receive reimbursement for the person’s care.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 46.278 (6) (f) of the statutes is repealed.

SECTION 2. 46.279 of the statutes is created to read:

46.279 Restrictions on placements and admissions to intermediate
and nursing facilities. (1) DEFINITIONS. In this section:

(a) “Developmental disability” has the meaning given in s. 51.01 (5) (a).

(b) “Intermediate facility” means an intermediate cafe facility for the mentally
retarded, as defined in 42 USC 1396d (d), other than a center for the developmentally
disabled, as defined in s. 51.01 (3).

(c) “Nursing facility” has the meaning given under 42 USC 1369r (a).

(2) PLACEMENTS AND ADMISSIONS TO INTERMEDIATE FACILITIES. Except as provided
in sub. (5), no person may place an individual with a developmental disability in an
intermediate facility and no intermediate facility may admit such an individual
unless, before the placement or admission, a court under s. 55.06 (9) (a) or (10) (a)
2. finds that placement under a plan that was developed under sub. (4) is not in the
individual’s best interests. An ’intermediate facility to which an individual who has
a developmental disability applies for admission shall, within 5 days after receiving

the application, notify the county department that is participating in the program
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SECTION 2

under s. 46.278 of the county of residence of the individual who is seeking admission
concerning the application.
(3) PLACEMENTS AND ADMISSIONS TO NURSING FACILITIES. Except as provided in
sub. (5), if the department or an entity determines from a screening under s. 49.45
(6¢) (b) that an individual requires active treatment for developmental disability, no
may e ploce
pezso wayptatethe individual/in a nursing facility, and no nursing facility may

admit the individual, unless it is determined from the screening that the individual’s

need for care cannotjb met)in5 an intermediate facility or under a plan under sub.

(4).

(4) PLAN FOR HOME OR COMMUNITY-BASED CARE. A county déi)artment that
participates in the program under s. 46.278 shall develop a plan for providing home
or community—based care to an individual in a noninstitutional community setting
under any of the following circumstances:

(a) Within 90 days after any determination made under s. 49.45 (6¢) (c) 3. that
the level of care required by a resident that is provided by a facility could be provided
in an intermediate facility or under a plan under this subsection.

(b) Within 90 days after receiving §vritten notice under sub. (2) of an
application.

(c) Within 90 days after a proposal is made under s. 55.06 (9) (a) to place the
individual in an intermediate facility or a nursing facility.

(d) Within 90 days after receiving written notice under s. 55.06 (10) (a) 2. of the
placement of the individual in a nursing facility or an intermediate facility.

(e) Within 60 days after extension of a temporary placement order by the court
under s. 55.06 (11) (c).
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Hads (L) (D b m.

(5) EXCEPf'TONS. Subsections (2) and (3) do not apply to an emergency placement

under s. 55.06 (11) (a) or to a tempora cement under s. 55.06 (11) (c) or (12).
A49.45 (L) (o) ot
SECTION 3\ 48437#)[of the statutes is created to read:

“Intermediate facility” has the meaning given in s. 46.279 (1) (a).
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. SECTION 5. 49.45 (6¢) (b) of the statutes is amended to read:

49.45 (6¢) (b) Preadmission screening. Except as provided in par. (e), beginning
en-August-9,1989; every individual who applies for admission to a facility or to an
institution for mental diseases shall be screened to determine if the individual has
developmental disability or mental illness. Beginning onAugust-9,1989. the The
department or an entity to which the department has delegated authority shall
screen every individual who has been identified as having a developmental disability
or mental illness to determine if the individual needs facility care. If the individual
is determined to need facility care, the department or an entity to which the
department has delegated authority shall also assess the individual to determine if

he or she requires active treatment for developmental disability or active treatment

for mental illness. If the department or entity determines that the individual
requires active treatment for developmental disability, the department or entity
shall determine whether the level of care required by the individual that is provided

by a facility could be provided safely in an intermediate facility or under a plan that
is developed under s. 46.279 (4).

SECTION 6. 49.45 (6¢) (¢) (intro.) of the statutes is amended to read:
49.45 (6¢) (c) Resident review. (intro.) Except as provided in par. (e), the

department or an entity to which the department has delegated authority shall
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SECTION 6
review every resident of a facility or institution for mental diseases who has a
developmental disability or mental illness and who has experienced a significant
change in his or her physical or mental condition to determine if-any all of the
following applies:

SECTION 7. 49.45 (6¢) (c) 1. of the statutes is amended to read:

49.45 (6¢) (c) 1. The Whether the resident needs facility care.

SECTION 8. 49.45 (6¢) (c) 2. of the statutes is amended to read:

49.45 (6¢) (c) 2. The Whether the resident requires active treatment for
developmental disability or active treatment for mental illness.

SECTION 9. 49.45 (6¢) (c) 3. of the statutes is created to read:

49.45 (6¢) (c) 3. If\the department or entity determines under subd. 1. that the
resident needs facility care and under subd. 2. that the resident requires active
treatment for developmental disability, whether the level of care required by the
resident that is provided by a facility could be provided safely in an intermediate
facility or under a plan that is developed under s. 46.279 (4).

SECTION 10. 49.45 (30m) of the statutes is renumbered 49.45 (30m) (a) (intro.)
and amended to read:

49.45 (30m) (a) (intro.) A county shall provide the portion of the payment that

is not provided by the federal government for all of the following services unders-
51.06(1m)—(d) to individuals with developmental disability who are eligible for

medical assistance that-is-net-provided by the federal government.;
SECTION 11. 49.45 (30m) (a) 1. of the statutes is created to read:

49.45 (30m) (a) 1. Services under s. 51.06 (1m) (d).

SECTION 12. 49.45 (30m) (a) 2. of the statutes is created to read:
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SECTION 12
49.45 (30m) (a) 2. Services in an intermediate care facility for the mentally
retarded, as defined in s. 46.278 (1m) (am), other than a state center for the
developmentally disabled.
SECTION 13. 49.45 (30m) (a) 3. of the statutes is created to read:
49.45 (30m) (a) 3. Services for which payment is permitted under sub. (6¢) (d)

. . v
2. that are provided in a nursing facilitx./@d**ﬂ%*‘” A dr = e 372 (1) () )

SECTION 14. 49.45 (30m) (b) of the statutes is created to read:

49.45 (30m) (b) No payment under this section may be made for services
specified under par. (a) unless the individual who receives the services is protectively

placed under s. 55.06 (9) (a) or is placed under an emergency placement under s.

55.06 (11) (a) or a temporary placement under s. 55.06 (11) (o).
SECTION 15. 49.45 (30m) (c) of the statutes is created to read:

49.45 (30m) (c¢) No payment thzt1

to an individual who was placed in or admitted toﬁ mj;g,l;g_n«edig.gg' facility or nursin
Cla M ancle 37, Za'ﬁl%
facility funless one of the following applies: /@i Lhe 4 %M B Wi
| Ay — T
1./ placement or. admission/@;n\plied with the requirements of s. 46.279.

G dupsd un g, k. 219 @
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SECTION 17

SECTION 18. 55.001 of the sthtutes is amended to read:
55.001 Declaration of policy. The legislature recognizes that many citizens
of the state, because of the infirmities of aging, chronic mental illness, mental

retardation, other developmental bilities or like incapacities incurred at any age,

are in need of protective services. “Firesejservices should, to the maximum degree of

feasibility under programs, services and resources that the county board of
supervisors is reasonably able to provide within the limits of available state and

federal funds and/e AL 4D S0

#7, of county funds required to
be appropriated to match state funds, allow the individual the same rights as other
citizens, and at the same time protect the individual from exploitati.on, abuse and
degrading treatment. This chapter is designed to establish those services and assure
their availability to all persons when in need of them, and to place the least possible
restriction on personal liberty and exercise of constitutional rights consistent with
due process and protection from abuse, exploitation and neglect.
| SECTION 19. 55.01 (4g) of the statutes is created to read:

55.01 (4g) “Intermediate facility” has the meaning given in s. 46.279 (1) (a).

SECTION 20. 55.01 (4t) of the statutes is created to read:

55.01 (4t) “Nursing facility” has the meaning given in s. 46.279 (1) (b).

'SECTION 21. 55.045 of the statutes is amended to read:

55.045 Funding. appfopriate county department designated under s.

funds, prov1de for the reasongble program needs of persons who are protectively

@Q*KJM u& (N u,k .:a.‘ﬂ!*’»? ¢S (.,_;;{) m_}(ajm:‘é: 3

T
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SECTION 21

placed or who receive protective services under this chapter, including reasonable
expenses for the evaluations required by s. 55.06 (8). Payment and collections for
protective placement or protective services provided in public facilities épecified in
s. 46.10 shall be governed in accordance with s. 46.10. The department may require
that a person who is protectively placed or receives protective services under this
chapter provide reimbursement for services or care and custody received, based on
the ability of the person to pay for such costs.

SECTION 22. 55.06 (5) of the statutes is amended to read:

55.06 (5) Notice of a petition for placement shall be served upon the person
sought to be placed, by personal service, at least 10 days prior to the time set for a
hearing. Upon service of the notice, the person sought to be protected shall be
informed of the complete contents of the notice. The person serving the notice shall
return a certificate to the circuit judge verifying that the petition has been delivered
and notice given. The notice shall include the names of all petitioners. Notice shall
also be served personally or by mail upon the person’s guardian ad litem, legal
counsel, guardian, if any, presumptive adult heirs, and upon other persons who have
physical custody of the person to be protected whose names and addresses are known
to the petitioner or can with reasonable diligence be ascertained, to any
governmental or private body or group from whom the person to be protected is
known to be receiving aid, and to such other persons or entities as the court may

require. Notice shall also be served personally or by mail upon the department at

least 10 days prior to the time set for hearing if the person sought to be protected may
be placed in a center for the developmentally disabled. The-department-shall be

hearing. Notice shall also be served personally or by mail, at least 10 days before the
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SECTION 22

time set for hearing, upon the county department that is participating in the

program under s. 46.278 of the county of residence of the person sought to be

protected, if the person has a developmental disability and may be placed in an

intermediate facility or a nursing facility. The incompetent or proposed incompetent

is presumed able to attend the hearing unless, after a personal interview, the
guardian ad litem certifies to the court that the person is unable to attend.

SECTION 23. 55.06 (8) (intro.) of the statutes is amended to read:

55.06 (8) (intro.) Before ordering the protective placement of any individual,
the court shall direct a comprehensive evaluation of the person in need of placement,
if such an evaluation has not already been made. The court may utilize available
multidisciplinary resources in the community in determining the need for
placement. The board designated under s. 55.02 or an agency designated by it shall
cooperate with the court in securing available resources. Where applicable by reason
of the particular disability, the appropriate board designated under s. 55.02 or an
agency designated by it having responsibility for the place of legal residence of the
individual as provided in s. 49.001 (6) shall make a recommendation for placement.
If the court is considering placement of the individual in a center for the
developmentally disabled, the court shall request a statement or testimony from the
department regarding whether the placement is appropriate for the person’s needs

and whether it is consistent with the purpose of the center under s. 51.06 (1) unless

. If the individual has a

developmental disability and the court is considering placement of the individual in

an intermediate facility or a nursing facility, the court shall request a statement or
testimony from the county department of the individual’s county of regidence that is
participating in the program under s. 46.278 as to whether the individual’s needs
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SECTION 23

could be met in a noninstitutional setting. A copy of the comprehensive evaluation
shall be provided to the guardian, the guardian ad litem, and to the individual or
attorney at least 96 hours in advance of the hearing to determine placement. The
court or the cooperating agency obtaining the e\}aluation shall request appropriate
information which shall include at least the following:

SECTION 24. 55.06 (9) (a) of the statutes is amended to read:

55.06 (9) (a) The court may order protective services under s. 55.05 (2) (d) as
an alternative to placement. When ordering placement, the court, on the basis of the
evaluation and other relevant evidence, shall order the appropriate board specified
under s. 55.02 or an agency designated by it to protectively place the individual.

Placement by the appropriate board or designated agency is subject to s. 46.279 and

shall be made in the least restrictive environment consistent with the needs of the
person to be placed and with the placement resources of the appropriate board
specified under s. 55.02. Factors to be considered in making protective placement
shall include the needs of the person to be protected for health, social, or
rehabilitative services; the level of supervision needed; the reasonableness of the
placement given the cost and the actual benefits in the level of functioning to be
realized by the individual; the limits of available state and federal funds and of
county funds required to be appropriated to match state funds; and the
reasonableness of the placement given the number or projected number of
individuals who will need protective placement and given the limited funds
available. The Except as provided in s. 49.45 (30m), the county may not be required
to provide funding, in addition to its funds that are required to be appropriated to
match state funds, in order to protectively place an individual. Placement under this

section does not replace commitment of a person in.need of acute psychiatric
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SECTION 24

treatment under s. 51.20 or 51.45 (13). Placement Subiect to s. 46.279. placement

may be made to such facilities as nursing homes, public medical institutions, centers
for the developmentally disabled under the requirements of s. 51.06 (3), foster care
services and other home placements, or to other appropriate facilities but may not
be made to units for the acutely mentally ill. If the appropriate board or designated
agency proposes to place an individual who has a developmental disability in an

intermediate facility or a nursing facility under an order under this paragraph, the
county department shall develop a plan under s. 46.279 (4) and furnish the plan to
the board or agency and to the individual’s guardian. The board or agency shall place

individual or the individual’s guardian rejects the plan, the court shall take the

rejection into consideration in determining whether or not the placement is in the

individual’s best interests. The prohibition of placements in units for the acutely
mentally ill does not prevent placement by a court for short-term diagnostic
procedures under par. (d). Placement in a locked unit shall require a specific finding
of the court as to the need for such action. A placement facility may transfer a patient
from a locked unit to a less restrictive environment without court approval.

SECTION 25. 55.06 (9) (b) of the statutes is amended to read:

55.06 (9) (b) Transfer may be made between placement units or from a
placement unit to a medical facility other than those specified in pars. (c) to (e) by a
guardian or placement facility without approval by a court. When transfer is made
by a placement facility, 24 hours’ prior written notice of the transfer shall be provided
to the guardian, when feasible. Ifit is not feasible to notify the guardian in advance,

written notice shall be provided immediately upon transfer, and notice shall also be
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SECTION 25

provided to the court and to the board designated under s. 55.02 or an agency
designated by it within a reasonable time, not to exceed 48 hours from the time of the
transfer. Upon petition to a court by a guardian, ward, or attorney, or other

interested person specifying objections to a transfer, or if the person is transferred

to an intermediate facility or to a nursing facility, the court shall order a hearing,

within 96 hours after filing of the petition or, if the person is transferred to an
intermediate facility or to a nursing facility, within 96 hours after the transfer, to

determine whether there is probable cause to believe that the transfer is consistent
with the requirements specified in par. (a) and is necessary for the best interests of
the ward. The court shall notify the ward, guardian, and petitioner of the time and
place of the hearing, and a guardian ad litem shall be appointed to represent the
ward. If the person is an adult who is indigent, the county of legal settlement shall
be liable for guardian ad litem fees. If the person is a child, the person’s parents or
the county of legal settlement shall be liable for guardian ad litem fees as provided
in s. 48.235 (8). The petitioner, ward, and guardian shall have the right to attend,
and to present and cross—examine witnesses.

SECTION 26. 55.06 (9) (c) of the statutes is amended to read:

55.06 (9) (c) Transfer Subject to s. 46.279, transfer to a more restrictive
placement, including a locked unit, may be made with notice to the guardian, the
court and appropriate board designated under s. 55.02 or an agency designated by
it in the manner prescribed in par. (b). Upon petition by a guardian, ward or attorney,
or other interested person specifying objections to the transfer or if the person has

a developmental disability and is transferred to an intermediate facility or a nursing

facility, the court shall order a hearing as provided in par. (b).

SECTION 27. 55.06 (10) (a) of the statutes is renumbered 55.06 (10) (a) 1.
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SECTION 28

SECTION 28. 55.06 (10) (a) 2. of the statutes is created to read:

55.06 (10) (a) 2. If the person has a developmental disability and is placed in
an intermediate facility or a nursing facility, the agency that is responsible for the
protective placement shall notify in writing the county department of the county of
residence of the person that is i)articipating in the program under s. 46.278, at least
90 days before the review. The county department so notified shall develop a plan
under s. 46.279 (4) and furnish the plan to the court that ordered the placement and
to the persbn’s guardian. The court shall order that the person be transferred to the
noninstitutional community setting in accordance with the plan unless the court
finds that to do so is not in the person’s best interests. If the person or the person’s
guardian rejects the transfer, the court shall take the rejection into consideration in
determining whether or not the transfer is in the person’s best interests.

SECTION 29. 55.06 (11) (c) of the statutes is amended to read:

55.06 (11) (¢c) Upon a finding of probable cause under par. (b), the court may
order temporary placement up to 30 days peﬁding the/ hearing for a permanent
placement, or the court may order such protective services as may be required. If an |

individual who has a developmental disability %g% is ordered, under this

paragraph, to be temporarily placed in an intermediate facility or in a nursing

facility, and if at the hearing for permanent placement the court orders that the
individual be protectively placed, the court may, before permanent placement,

extend the temporary placement order for not more than 60 days if necessary for the

county department that is participating in the program under s. 46.278 to develop
the plan required under s. 46.279 (4).

SECTION 9324. Initial applicability; health and family services.
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SECTION 9324

e

MISSIONS TO INTERMED-I’ATE AND NURSING FACILITIES. The

( 1 (1) PLACEMENTS AND

treatment of sections 46.279, 55001, 55. 01/(4g) and (4t), 55.045, and 55.06 (5), (8)

(intro.), (9) (a), (b), and (c), and (11 ()of the statutes, the renumbering of section
55.06 (10) (a) of the statuges, .and the creatign of section 55.06 (10) (a) 2. of the

a‘f’;" . . e, . . .
statutes first apply““to protective placementd initiated and admissions to

2
3
4
5
6 intermediate afid nursing facilities sought on J anuary 1, 2004.
@

O—?g;/ PREADMISSION SCREENING AND RESIDENT REVIEW. The treatment of section

8 49.45 (6¢) (i)) and (c) (mtro ), 1 2 and 3. of the statutes ﬁrst applies to a screemng

,___.,_@‘ or resident review performed on 4y 1, 2004.

12 treatment of secﬁons 46.278 (6)\(?) 46. 2?/ 49 45 (6¢){(b) and (c) (intro.), 1., 2., and
| 13 3.,49.46 (2) (a) 4. c. and (b) 6 a. , 55. 001 55.01 {4g) and (4t) 55. 04{5 and 55.06 (5),
| 14 (8) (mtro ), (9) (a\/ (b), and‘(/c) and (11) (c) of the statutes, the renumbering of section
15 55.06 (10) (a) of the statutes, the renumbering and amendment of section 49.45 (30m)
j ”\@\j of the statutes, and the creation of sectionsﬂ 49.45 (30m) (asfl., \2/., and ?\)/., (];/), and\a:)
| 17 and 55.06 (105/(a) 2. of the statutes take effect on January 1, 2004.

18 (END)
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n INSERT 15-9
nf)55.06 (5),

PETITIONS FOR PROTECTIVE PLACEMENT. The treatment of sectio

v,
(8) (intro.), and (9) (a) of the statutes first applies to petitions for protective placement

filed on April 1, 2004
E ) TRANSFERS OF PROTECTIVELY PLACED PERSONS. The treatment of sectiOlg 55.06
9) \(/b) and (cS/of the statutes first applies to transfers of protectively placed
individuals that are made on April 1, 2004.

@?F ANNUAL REVIEWS OF PROTECTIVELY PLACED INDIVIDUALS. The renumbermg of
section 55.06 (10) (a) of the statutes and the creation of section 55.06 (10) (a) 2. of the
statutes first apply to reviews that are due on April 1, 2004.

TEMPORARY PROTECTIVE PLACEMEN% The treatment of sectioné%;5.06 (11) (/c)

I
of the statutes first applies to temporary protective placements that occur on April

REQUIRED COUNTY FUNDING OF SERVICES. The creation of section 49.45 (2\3/Om)
(a) \2f and (\(/:) of the statutes first applies to serviégs provided to an individual who is
initially placed in a facility under a petition for protective placement that is filed on,
a transfer under section 55.06 (b/) of the statutes that is madi,é' a temporary
protective placement under section 55.06 (11) of the statutes that occurs on,April 1,

J
2004, or to a person who is initially placed in a fagility before April 1, 2004, with

respect to whom a review under section 55.06‘{10) of the statutes is due on April 1,

2004.
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@WHMITATION ONPAYMENT. The creation of section 49.45 (ﬁ)m) (b) of the statutes
first applies with respect to services under section 49.45 (30m) (aj/l. and 3. of the

v
statutes that are provided to an individual on April 1, 2004.



