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26:USCS . § 130 INTERNAL I

The determination for purposes of this chapter of when the recipient is treated ag
any payment with respect to which there has been a qualified assignment shall be!
regard to any provision of such assignment which grants the rec1plent rlghts as 3
than those of a general creditor.
(d) Qualified fundmg asset. For purposes of this section, the term qua.hﬁed 1
means any annuity contract issued by a company licensed to do business as an insw
“under the laws of any State, or any, obligation of the United States, if— ,
(1) such annuity contract or obligation is used by the assignee to-fund penodlc p
any qualified assignment,
(2) the periods of the payments under the annuity contract or obhga‘uon are reasonabl
to the periodic payments under the qualified assignment, and the amount of any
under the contract or obligation does not exceed the periodic payment to which
(3) such annuity contract or obligation is designated by the taxpayer (in such
Secretary shall by regulations prescribe) as being taken into account under this §
respect to such qualified assignment, and o :
(4) such annuity contract or obligation is purchased by the taxpayer not more than
before the date of the qualified ass1gnment and not later than 60 days. after the- dat
assignment.

HISTORY‘ ANCILLARY LAWS AND DIRECTIVES

" Amendments: Y
In 1997, P.L. 105-34, Sec. 962(a) (applicable to claims undcr workmen’s compensation
filed after 8/5/97, as prov1ded by Sec. 962(b), which appears as a note to this section), amende:
subsec. (c) by inserting *, or as compensatlon under any workmen’s compensatlon act,”” 'in the
introductory .matter, msertmg ‘or the workmen’s compensation claim,” in para. (1), and:
substituting ‘‘paragraph (1) or (2) of section 104(a)”” for ‘‘section 104(a)(2)’’ in para. (2)(D .
In 1988, P.L. 100-647, Sec. 6079(b)(1)(A), deleted subpara (€)(2)(C) and redesignated subpara
(©)(2)(D) and (c)(2)(E) as subparas. (c)(2)(C) and (c)(2)(D) . . . Sec. 6079(b)(1)(B), added thei
last sentence to subsec. (c), effective for assignments made after 11/11/88. s
Prior to amendment, subpara. (c)(2)(C) read as follows:

“(C) the assignee does not provide to the recipient of suchpayrncnts rights agamst the
assignee which are greater than those of a general creditor.”
In 1986, P.L. 99-514, Sec. 1002(3), added “‘(in’a case involving physical injury or physmal
sickness)’” after *‘injury or sickness’”, in subsec. (c), effective for assignments entered into after
12/31/86, in tax. yrs. end. after 12/31/86. R
In 1983, P.L. 97-473, Sec. 101(b)(1), added new Code Sec. 130, effective for tax. yrs end after )
12/31/82.

Other provisions:
Application of Aug. 5, 1997 amendments. Act Aug. 5, 1997, P. L. 105-34, Title IX, Subtitle
G, §962(b), 111 Stat. 892, provides: ““The amendments made by ‘subsection (a) [amending
subsec. (c) of this section] shall apply to claims under workmen’s compensation acts filed after
the date of the enactment of this Act.”’ +

CROSS REFERENCES
Exclusion from gross income of certain. compensatxon for i mJurles or sickness, 26 USCS § 105. .

RESEARCH GUIDE
Am Jur: )
33A Am Jur 2d, Federal Taxation (2002) § 13207.
Forms: ’

5 Am Jur Legal Forms 2d (1997) Compromise and settlemcnt §§ 63;61-64.

7 Am Jur Pl & Pr Forms (2002), Compromise and Settlement, §§ 14, 18, 26. :
Law Review Articles: o
Henry. ¢“Torts and Taxes, Taxes and Torts: The Taxation of Personal Injury Recoveries.”” 23.:
Hous L Rev 701, May, 1986.

§ 131. Certain foster care payments.
(a) General rule. Gross income shall not include amounts received by a foster care provxder dur-
ing the taxable year as qualxﬁed foster care payments.
(b) Qualified foster care payment defined. For purposes of this section—
(1) In general. The term ‘‘qualified foster care payment”’ means any payment made pursuant
to a foster care program of a State or political subdivision thereof—
(A) which is paid by—
(1) a State or political subdivision thereof, or
(i) a qualified foster care placement agency, and

890

*(j) paid to the foster care
care provider’s home, o1
(ii) a difficulty of care p
i) ualified foster individua
ving in a foster family
(A) an agency of a State or
(B) a qualified foster care
3) Quallﬁed foster care pl:
gency’’ means any placement
(A) a State or political subc
- (B) an entity designated by
the foster care program of
o providers of foster care.

(4) Limitation based on numl
“home in which there is a quali
payments (other than difficulty
shall not be excludable from ¢
are-made for more than 5 such

¢) Difficulty of care payments. ]

(1) Difficulty of care paymen
individuals which are not desct
(A) are compensation for pr.
is—
(i) required by reason o
with respect to which -
compensation, and
(i) provided in the homx
(B) are designated by the p:
(2) Limitation based on numl
care payments for any period tc
income under subsection (a) to
(A) 10 qualified foster indiv
(B) 5 qualified foster indivic
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26 USCS §131
(B) which is—

~'(i) paid to the foster care provider for canng for a quahﬁed foster 1nd1v1dua] in the foster
care provider’s home, .or ’
(ii) a drfﬁculty of care payment
(2) Qualified foster mdwxdual "The term qua.hﬁed foster 1nd1vrdual” means any individual
who is hvmg in'a foster farmly home i in which such. individual was placed by—
(A) an‘agency of a State or pohtlcal ‘subdivision thereof or -
" B)a quallﬁed foster care placement agency.
3) Quallﬁed foster care placement agency. The term ,“quahﬁed foster care placement
agency’’-means any-placement agency. which is licensed or. certlﬁed by—
(A) a State or political subdivision theteof, or
(B) an entity designatéd by a Stdie of political subd1v1s1on thereof
for the foster care program of such State or pohttcal subd1v1s10n to make foster care payments
to prov1ders of foster care. = -
(4) Limitation based on number of mdlvrduals over the age «of 18, In the case of any foster
home in which there is a quahﬁed foster care individual who has attained. -age 19, foster care

’ .. payments:(other than difficulty of care payments) for any penod o which such payments relate

shall not-be excludable. from gross income under subsection (a) to the extent such payments
are;made for;more than 5.such..qualified foster 1nd1v1duals S . .

: (1) Difficulty of care payments. The term ‘‘difficulty of care payments” means’ payments to
1nd1v1duals which are riot desciibed i subsection (BY(1)(B)(i), and which-—"
(A) are compensatlon for prov1d1ng the addrt10na1 care of a quahﬁed foster 1nd1v1dual which
Ci§— -

(1)_'requ1re<l by reason’ of & phys"' al; ‘mentil, or emotlonal handrcap of such ‘individual
o w'_th réspect to’ Wthh the State has detemnned that there is a need for additional

*".compensation, and -

(n) provided.in the home of the foster ‘care provider, and
**(B) are’designated by the payor as.compensation described in subparagraph (A).
(2) Limitation baséd on number of individuals. In the case of any foster home, difficulty of
cité payments for any period to which ‘such’ payments felate shall not be excludable from gross
mcome under subsection (a) to the extent such payments are made for more than— *
(A) 10 qualified foster individuals who have not uttained age 19, ‘4iid
(B) 5 qualrﬁed foster mdlvrduals not descnbed in subparagraph (A).

_ v HISTQRY' ANCILLARY LAWS AND DIRECTIVES
3 Amendments. Vel :
- In2002; PL:107-147, Sec 404(a)—(c) (apphcable to: taxable years begmmng after 12/3 1/2001
.+ ‘as provided by Sec. 404(d) of P.L. 107-147, which appears as:-a piote to.this: section), amended
" subsec. (b) by substituting the introductory matter of para (l) and subpara (A) of such
. paragraph for:
(1) In general. The:term quahﬁed foster care payment means any amount—i
““(A) which is paid by a Staté or political subdivision thereof or by a placement ageney
o “which is described in section 501(c)(3) and exempt frem tax under section 501(a), and”’, .
substituting subpara (B) of para. (2) for one which read: “(B)-in the case of an mdmdual who
has not attained age 19, an organization which is licensed by 4 State (ot polmca] subdivision
-thereof) . as a placement agency and which ‘is described in’section 501¢c)(3) and éxempt: from
tax under section 501(a).”’, redesignating para. (3) as para. (4), and inserting a-new para. (3).- -
2 In 198865 P.L. 99-514, Sec. l707(a) amended Code Sec. 131, effectwe for tax.. yrs. begm after
“12/31/ R PR
. Prior to amendment, Code Sec. 131 read as follows ‘
*“Sec. 131 CERTAIN FOSTER CARE pAYMENrs
a)fGeneral rule. . . - : .
“‘Gross i income shall not mclude amounts recerved by a foster parent dunng the taxable year
as qualrﬁed foster care payments.
(b) Quallﬁed foster care payment deﬁned
‘‘For purposes of thrs seeuon— o . .
: ‘f(l) I genera] The term: “quahﬁed foster c payment" means any amount— " .
““(A) which'is paid by a Staté or political "subdrv1s1on thereof or by a chlld-placmg”
agency whlch is described in secuon 501(c)(3) and exempt from tax under séction 501(a),
“(B)wlnchls— = Fhie o dree BT g
“(i)" paid to relmburse the foster parent for the expefses of carmg for a quallﬁed"
foster child in the foster parent’s home, or
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26 USCS § 3507

26 USCS § 3505, where-IRS. provided complete no-
0 not support claim:-of duress for return of . _ tice of tax Liability shortly before making assessment.
. ctor w United States v_Friedmar (1984, CA7 1) 739 F2d
sontractor is liable for Subcontragys; fo said personnel and inquiry would have ~ 252, 84.o USTC q 9639, 54 AFTR 24 84:5562.
taxes where general contractor arransEi ! ~Y 11ad no J O make ta: .. Bankruptcy court lacks jurisdiction to determine li-
payroll of subcontractor knowipe Sia ts; they-could not bepersonally Tiable. Fidel. ability of third party lender under 26 USCS § 3505,
£ Was not paying its withholding asualty Co. v United States (1974) 203 Ct Ci United States v Huckabee Auto Cg, (1986, CA11 Gay
s v Clayton-Kent Builders, Inc_ (| F2d 960, 74-1 USTCq 9194, 33 AFTR 2d - g3 F2d ‘1545,6:14 CBC2d 483, 86-1 USTC {9268,
$ F Supp 1109, 74-2 USTC { 9¢3, Lo ST 5T AFTR.2d 86-087. ST
i * Inaction by Ppayment:and performance bond surety
to recover federal taxes it paid as credit . against
ot Tequired ‘fo Hrauidat o contractor’s tax indebtedness, Court of Claims will
{ T duired to-provide' notice 03 - assume jurisdiction under 28 USCS § 1491 on basis
“?‘?n.‘lw'l.e“def under 26 USCS § 6303 .... of possible contract implied in fact based on dealings
2ing Civ1 su;t to.collect.funds f.GF Wwhich: .. between IRS ‘and plaintiff, and decide ¢asé on ‘merits,
-under § 505 compliance with-notice., even though govérnment may ultimately prevail: fact
would d_vl.;arv © I(;tﬂe.~»tx_‘;qamng;-.lt§, _)Ienld%rs, ~that plaintiff i§ nontaxpayer does not, without more,
; wét?ﬁele&'lf\;se‘f%?“uf&.;%%‘v’aulénﬁqiﬁ - ~Soxve to delimit.court’s jurisdiction, Fidelity & G
ility only if lender provided payroli i+ 21%%,:C0. v United States (1974) 203 Ct.CI 486, 490

nstr. Co. of NSB, Inc. (1978, cas;
2, 78-1 USTC § 9423, 41 AFTR 3

i

>ntractor who loaned money to ji5
I specific purpose of paying Wages
ige that subcontractor either.coulq n
y withholding was liable for withholdi
States v Terry P. Smith, Inc. ( 1975, N
JSTC § 9710, 36 AFTR 24d 75-5739
who has right and authority to copy
of funds from bank account and
sverything possible to see that wages

. o & -~ - F2d 960, 74-1 USTC q 9194, 33 APTR 2d 74-621.
ds in bank account is third party payis oughout period covered .b,y‘.as_sessment, - RO et etk
1ds 1 - 1t -rarely ‘be accurate -beca se’.of maximum-; 1, .00 o Firri fes . :
erefore liable for payment of emp) fr?énger is 25. p:rcen?cfifu funds Joaned to 12+ 'ngllt: tqu’m"{ trial =~ . L
1der 26 USCS § 3505. Houston v Up; ersey Shore State Bank v United. States *© Iii"action under 26 USCS' § 3505(a) against general
CD Cal) 492 F Supp 574, 80-1 Us US 442, 93 L. Ed 2d'800,:107 S ‘Ct 782, - -contractor to collect ‘withholding and: FICA - taxes
JFTR 2d 80-1672. : ? ; y R

ntractor who prepared individual pa
ich employee made direct Ppaymentsip
se employees within meaning of

i(a) and is liable for withholding taxi
1at subcontractors to whom checks wer
re free to deliver checks or not. D,

. .59 AFTR 413 .+ . which.its Subcontractor failed to pay .on behalf of its
A 138,59, 2 87:?-13' o employees, contractor was- entitled A0 trial by jury.
i aoceo iy T United States v Fred A. Amold, Inc. (1978, CA9 Cal)
otice of tax liability within 60 ' 573 F2d 605, 78-1 USTC § 9384, 41 AFIR 24 75,
ssment will not. bar suit uader 1351« ¢ T T IR

’s employees working on general ¢
truction project, where government-
eneral contractor with notice of asse
sontractor’s unpaid withholding tax,
6 USCS § 6303. U.S. v Messina Bu
ctors Co. (1985, WD Mo) 86-1 US
AFTR 2d 86-802 (disapproved Uni
er Engineers & Constructors, Inc. (C
2d 1436, 86-1 USTC § 9431, 58 A ]
lisagreed with United States v Messifa
»ntractors Co. (CA8 Mo) 801 F2d
[ 9691, 58 AFTR 2d 86-5841 (
Shore State Bank v United States (U
00, 107 S Ct 782, 87-1 USTC q 91
87-413) and vacated (US) 94 L Ed Ji
1560, 87-1 USTC { 9233 and vacated
7 F2d 1327, 87-2 USTC { 9577,
1078) and cert den (US) 93 L Ed
948). .

PARTY’S RIGHT OF RECOVER

idividuals providing companion sitting placement services, E
(1980, WD Wis) 498 F Supp 337, § neral."For purpdses of this subtitle, a person engaged in the trade ot business of putting
7,46 AFTR 2d 80-5632. ) touch with individuals who wish to employ them' shall not be -tredted as the employer of
ntractor was not liable for its subc s (and such sitte__l,_s shall not be treat ¢
iid withholding tax on wages paid , Tecei ' 1§ compensated by the sitteis, or the persons

f this settion; the term ‘sifters’ means individuals ‘who furnish
mpanionship, or household care services. to children orto individuals who

tary shall"f-pre*scﬁbe such fégulatibns as hiay Be nééessary’_‘_to‘ carry. out
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1 nents: . o) P e Bt R ORI o
In 1977, PL. 95-171, Sec. 10(a), added Code Sec. 3506, effective for Temuneration recejved. .
after 12/31/74. Sec, 10(d).of this Act provides: L meye Cree o
“(d) The amendments made. by ' this “section shail not be construed as._ affecting (1) any
individual’s right to receive unemployment compensation bdsed Oh_services Pperformed before
the date of the enaciment of this Act; or (2)‘any individual’s eligibility Jor social security benefits
10 the extent based on services performed before thut date.’’:s- i e e T
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Am Jur 2d, Federal Tax. Enforcement § '163. . :
- 334 Am Jur 2d, Federal Taxation (2002) §§ 9156, 9502, 9806.

its made by surety on behalf of and Am Jur 2d, Social Security and Medic'_aljé :§’§:256, 338

st of contractor to whom it had
1t and performance bonds, with und
contractor would reimburse it, we o e T » T )
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State of Wisconsin
2003 - 2004 LEGISLATURE LRBa0746/1

SENATE AMENDMENT ,
TO SENATE SUBSTITUTE AMENDMENT 1,
TO 2003 SENATE BILL 197

o

At the locations indicated, amend the substitute amendment as follows:

Jl. Page 1, line 8: after “purposes” insert/‘:greating an individual income tax
5 _

deduction for certain wages received by a respite care worker,”.
v 2. Page 7, line 2: after that line insert:
“SEcTION 13m. 71.05 (6) (b) 34. of the statutes is created to read:
71.05 (6) (b) 34. Any amount of income received by an individual for companion
sitting services if all of the following apply:
a. The individual is a sitter as that term is defined in 26 USC 3506.
b. The individual is hired and paid by an individual who is a foster care provider

whose income is exempt from taxation under 26 USC 131 (a).”.

3. Page 16, line 13: after that line insert:



S O s W N

. LRBa0746/1
2003 — 2004 Legislature -2- MES. . -

“(2m) Income tax exemption; companion sitters. The treatment of section 71.05
(6) (b) 34. of the statutes first applies to taxable years beginning on January 1 of the
year in which this subsection takes effect, except that if this subsection takes effect
after July 31, this act first applies to taxable years begihnjng on January 1 of the year

following the year in which this subsection takes effect.”.

(END)
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Senator Robson:

Please review this amendment carefully to ensure that it applies only to the
individuals whose income you’d like to exempt from taxation.

You should know that under sepate rule 50, this amendment could be challenged as not
being germane to SSA 1 to SB 197. In particular, please see senate rule 50 (6) (b).

Marc E. Shovers

Senior Legislative Attorney

Phone: (608) 266-0129

E-mail: marc.shovers@legis.state.wi.us



DRAFTER’S NoTE LRBa0746/1dn
FROM THE : MES:wlj:rs
LEGISLATIVE REFERENCE BUREAU

June 24, 2003

Senator Robson:

Please review this amendment carefully to ensure that it applies only to the
individuals whose income you’d like to exempt from taxation.

You should know that under senate rule 50, this amendment could be challenged as not
being germane to SSA 1 to SB-197. In partlcular please see senate rule 50 (6) (b).

Marc E. Shovers

Senior Legislative Attorney

Phone: (608) 266-0129

E—mail: marc.shovers@legis.state.wi.us



