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MODEL COMPLEMENTARY LEGISLATION

[Bracketed provisions may be modified to meet state specific needs or conform to existing language.]

Section 1.

Findings & Purpose

[The General Assembly] [Legislature] finds that violations of [the Model Statute] threaten the
integrity of the tobacco Master Settlement Agreement, the fiscal soundness of the state, and the
public health. The legislature finds that enacting procedural enhancements will [help prevent
violations] [aid the enforcement] of the Model Statute and thereby safeguard the Master Settlement
Agreement, the fiscal soundness of the state, and the public health. ]

Section 2.

(a)

(b)
©

(d)

(©)

®

(8

Definitions

“Brand Family” means all styles of Cigarettes sold under the same trade mark and
differentiated from one another by means of additional modifiers or descriptors,
including, but not limited to, “menthol,” “lights,” “kings,” and “100s,” and includes
any brand name (alone or in conjunction with any other word), trademark, logo,
symbol, motto, selling message, recognizable pattern of colors, or any other indicia of
product identification identical or similar to, or identifiable with, a previously known
brand of Cigarettes.

“Cigarette” has the same meaning as in [relevant provision from model statute].

“Commissioner” means the duly appointed or elected head of the agency responsible
for collection of the excise tax on Cigarettes.

or [“Director” means the Director of the Department of Revenue];

or [“Department” means the Department of Revenue for the State of ]
[“Distributor” means a person, wherever resident or located, who purchases non-tax-
paid Cigarettes and stores, sells, or otherwise disposes of the Cigarettes. (This

language or similar may be necessary for non-stamping states.)]

“Master Settlement Agreement” has the same meaning as in [relevant provision from
Model Statute]. ‘

“Non-participating Manufacturer” means any Tobacco Product Manufacturer that is
not a Participating Manufacturer.

“Participating Manufacturer” has the meaning given that term in Section 0(jj) of the
Master Settlement Agreement and all amendments thereto.
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(h)

(i)

0)

(k)

Section 3.

(a)

“Qualified Escrow Fund” has the same meaning as that term is defined in [the Model
Statute].

“Stamping Agent” [“Distributor”] [Or similar such title that conforms to existing
taxing and licensing language] means a person that is authorized to affix tax stamps
to packages or other containers or Cigarettes under [insert citation to tax code] or any
person that is required to pay the [excise tax or tobacco tax imposed pursuant to
[insert statutory cite]] on Cigarettes.

“Tobacco Product Manufacturer” has the same meaning as that term is defined in [the
Model Statute].

“Units Sold” has the same meaning as that term is defined in [the Model Statute].
Certifications; Directory; Tax Stamps

CERTIFICATION. Every Tobacco Product Manufacturer whose Ci garettes are sold
in this State, whether directly or through a distributor, retailer or similar intermediary
or intermediaries, shall execute and deliver on a form [or in the manner| prescribed
by the [Attorney General / Commissioner] a certification to the Commissioner and
Attorney General, no later than the thirtieth day of April each year, certifying [under
penalty of perjury] that, as of the date of such certification, such Tobacco Product
Manufacturer either: is a Participating Manufacturer; or is in full compliance with
[Model Statute citation] [including all quarterly installment payments required by
[insert appropriate citation or rule].

(1) A Participating Manufacturer shall include in its certification a list of its
Brand Families. The Participating Manufacturer shall update such list thirty
calendar days prior to any addition to or modification of its Brand Families by
executing and delivering a supplemental certification to the Attorney General
and [Commissioner].

(2)  ANon-Participating Manufacturer shall include in its certification, (i) a list of
all of its Brand Families and the number of Units Sold for each Brand F amily
that were sold in the State during the preceding calendar year, (ii) a list of all
of its Brand Families that have been sold in the State at any time during the
current calendar year, (iii) indicating, by an asterisk, any Brand Family sold in
the State during the preceding calendar year that is no longer being sold in the
State as of the date of such certification, and (iv) identifying by name and
address any other manufacturer of such Brand Families in the preceding or
current calendar year. The Non-Participating Manufacturer shall update such
list thirty calendar days prior to any addition to or modification of its Brand
Families by executing and delivering a supplemental certification to the
Attorney General and [Commissioner].
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(€)) In the case of a Non-Participating Manufacturer, such certification shall
further certify:

(A)  Thatsuch Non-Participating Manufacturer is registered to do business
in the state or has appointed a [resident] agent for service of process
and provided notice thereof as required by Section 4.

(B)  That such Non-Participating Manufacturer (i) has established and
continues to maintain a Qualified Escrow Fund, and (ii) has executed
a qualified escrow agreement that has been reviewed and approved by
the [Commissioner and/or the Attorney General] and that governs the
Qualified Escrow Fund.

(C)  That such Non-Participating Manufacturer is in full compliance with
[the Model Statute] and this [Act], and any regulations promulgated
pursuant thereto;

(D) (i) the name, address and telephone number of the financial institution
where the Non-Participating Manufacturer has established such
Qualified Escrow Fund required pursuant to [insert Model Statute
citation] and all regulations promulgated thereto; (1i) the account
number of such Qualified Escrow Fund and any sub-account number
for [the state]; (iii) the amount such Non-Participating Manufacturer
placed in such fund for Cigarettes sold in the State during the
preceding calendar year, the date and amount of each such deposit,
and such evidence or verification as may be deemed necessary by the
[Commissioner / Attorney General] to confirm the foregoing; and (iv)
the amount and date of any withdrawal or transfer of funds the Non-
Participating Manufacturer made at any time from such fund or from
any other Qualified Escrow Fund into which it ever made escrow

payments pursuant to [Model Statute provision] and all regulations
promulgated thereto.

(4) A Tobacco Product Manufacturer may not include a Brand Family in its
certification unless (i) in the case of a Participating Manufacturer, said
Participating Manufacturer affirms that the Brand Family is to be deemed to
be its Cigarettes for purposes of calculating its payments under the Master
Settlement Agreement for the relevant year, in the volume and shares
determined pursuant to the Master Settlement Agreement; and (i1) in the case
of a Non-Participating Manufacturer, said Non-Participating Manufacturer
affirms that the Brand Family is to be deemed to be its cigarettes for purposes
of [Model Statute citation]. Nothing in this section shall be construed as
limiting or otherwise affecting the State’s right to maintain that a Brand
Family constitutes cigarettes of a different Tobacco Product Manufacturer for
purposes of calculating payments under the Master Settlement Agreement or
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for purposes of [Model Statute citation].

%) Tobacco Product Manufacturers shall maintain all invoices and
documentation of sales and other such information relied upon for such
certification for a period of five years, unless otherwise required by law to
maintain them for a greater period of time.

(b)  DIRECTORY OF CIGARETTES APPROVED FOR STAMPING AND SALE. Not
later than ___ the [Commissioner / Attorney General] shall develop and [make
available for public inspection] [publish on its website] a directory listing all Tobacco
Product Manufacturers that have provided current and accurate certifications
conforming to the requirements of subsection 3(a) and all Brand Families that are
listed in such certifications (the “Directory”), except as noted below.

€9 The [Commissioner] [Attorney General] shall not include or retain in such
Directory the name or Brand Families of any Non-Participating Manufacturer
that has failed to provide the required certification or whose certification the
[Commissioner] [Attorney General] determines is not in compliance with
subsections 3(a)(2) and (3), unless the [Commissioner] [Attorney General]
has determined that such violation has been cured to the satisfaction of the
[Commissioner ] [Attorney General].

(2)  Neither a Tobacco Product Manufacturer nor Brand Family shall be included
or retained in the Directory if the [Attorney General] [Commissioner]
concludes, in the case of a Non-Participating Manufacturer, that (1) any
escrow payment required pursuant to [Model Statute provision] for any
period for any Brand Family, whether or not listed by such Non-Participating
Manufacturer, has not been fully paid into a Qualified Escrow Fund governed
by a qualified escrow agreement that has been approved by the Attorney
General, or (ii) any outstanding final judgment, including interest thereon, for
a violation of [Model Statute] has not been fully satisfied for such Brand
Family or such manufacturer.

(€)) The [Commissioner / Attorney General] shall update the Directory as
necessary in order to correct mistakes and to add or remove a Tobacco
Product Manufacturer or Brand Family to keep the Directory in conformity
with the requirements of this [Act].

(4)  Every[Stamping Agent] [Distributor] shall provide and update as necessary
an electronic mail address to the [Commissioner/ Attorney General] for the
purpose of receiving any notifications as may be required by this [Act].

(c) PROHIBITION AGAINST STAMPING OR SALE [OR IMPORT] OF
CIGARETTES NOT IN THE DIRECTORY. It shall be unlawful for any person (1)
to affix a stamp to a package or other container of Cigarettes of a Tobacco Product
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Manufacturer or Brand Family not included in the Directory, (2) to sell, offer, or
possess for sale, in this State, [or import for personal consumption in this State],

Cigarettes of a Tobacco Product Manufacturer or Brand Family not included in the
Directory.

Section 4. Agent for Service of Process.

(@  REQUIREMENT FOR AGENT FOR SERVICE OF PROCESS. Any non-resident
or foreign Non-Participating Manufacturer that has not registered to do business in
the state as a foreign corporation or business entity shall, as a condition precedent to
having its Brand Families included or retained in the Directory, appoint and
continually engage without interruption the services of an agent in this State [in the
United States] to act as agent for the service of process on whom all process, and any
action or proceeding against it concerning or arising out of the enforcement of the
Act and [Model Statute], may be served in any manner authorized by law. Such
service shall constitute legal and valid service of process on the Non-Participating
Manufacturer. The Non-Participating Manufacturer shall provide the name, address,
phone number and proof of the appointment and availability of such agent to and to
the satisfaction of the Commissioner and Attorney General. :

(b)  The Non-Participating Manufacturer shall provide notice to the Commissioner and
Attorney General thirty calendar days prior to termination of the authority of an agent
and shall further provide proof to the satisfaction of the Attorney General of the
appointment of a new agent no less than five calendar days prior to the termination of
an existing agent appointment. In the event an agent terminates an agency
appointment, the Non-Participating Manufacturer shall notify the Commissioner and
Attorney General of said termination within five calendar days and shall include
proof to the satisfaction of the Attorney General of the appointment of a new agent.

[(c)  AnyNon-Participating Manufacturer whose Cigarettes are sold in this state, who has
not appointed and engaged an agent as herein required, shall be deemed to have
appointed the Secretary of State as such agent and may be proceeded against in courts
of this state by service of process upon the Secretary of State; provided, however, that
the appointment of the Secretary of State as such agent shall not satisfy the condition

precedent for having the Brand Families of the Non-Participating Manufacturer
included or retained in the Directory.]

Section 5. Reporting of Information; Escrow Installments.

(a) REPORTING BY [STAMPING AGENTS)] [DISTRIBUTORS]. Not later than 20
calendar days after the end of each calendar quarter, and more frequently if so
directed by the [Commissioner / Attorney General], each [Stamping Agent]
[Distributor] shall submit such information as the [Commissioner] [Attorney
General] requires to facilitate compliance with this [Act], including, but not limited
to, a list by Brand Family of the total number of Cigarettes, or, in the case of roll your
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(b)

(©

d)

(®)

Section 6.

@

own, the equivalent stick count, for which the stamping agent [distributor] affixed
stamps during the previous calendar [quarter] [month] or otherwise paid the tax due
for such Cigarettes . The [Stamping Agent] [Distributor] shall maintain, and make
available to the [Commissioner] [Attorney General], all invoices and documentation
of sales of all Non-Participating Manufacturer Cigarettes and any other information
relied upon in reporting to the [Commissioner] [Attorney General] for a period of 5
years.

DISCLOSURE OF INFORMATION. The [Commissioner] [Director] [Department]
is authorized to disclose to the Attorney General any information received under this
[Act] and requested by the Attorney General for purposes of determining compliance
with and enforcing the provisions of this Act. The Commissioner and Attorney
General shall share with each other the information received under this Act, and may
share such information with other federal, State or local agencies only for purposes of
enforcement of this [Act], the [Model Statute], or corresponding laws of other states.

VERIFICATION OF QUALIFIED ESCROW FUND. The Attorney General may
require at any time from the Non-Participating Manufacturer proof, from the financial
institution in which such Manufacturer has established a Qualified Escrow Fund for
the purpose of compliance with [the Model Statute], of the amount of money in such
fund, exclusive of interest, the amount and date of each deposit to such fund, and the
amount and date of each withdrawal from such fund.

REQUESTS FOR ADDITIONAL INFORMATION. In addition to the information
required to be submitted pursuant to [ ], the [Commissioner/ Attorney General] may
require a [stamping agent] [distributor] or Tobacco Product Manufacturer to submit
any additional information including, but not limited to, samples of the packaging or
labeling of each Brand Family, as is necessary to enable the Attorney General to
determine whether a Tobacco Product Manufacturer is in compliance with this [Act].

[QUARTERLY] ESCROW INSTALLMENTS. To promote compliance with this
[Act], the [Commissioner / Attorney General] may promulgate regulations requiring
a Tobacco Product Manufacturer subject to the requirements of subsection 3(@)(2)to
make the escrow deposits required in [quarterly] installments during the year in
which the sales covered by such deposits are made. The [Commissioner / Attorney
General] may require production of information sufficient to enable the

[Commissioner / Attorney General] to determine the adequacy of the amount of the
installment deposit.

Penalties and Other Remedies.

LICENSE REVOCATION AND CIVIL PENALTY. In addition to or in lieu of any
other civil or criminal remedy provided by law, upon a determination that a
[stamping agent] [distributor] [any person] has violated subsection 3(c) or any
regulation adopted pursuant to this [Act], the director may revoke or suspend the
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license of the [stamping agent] [distributor] in the manner provided by [insert
appropriate statute]. Each stamp affixed and each sale or offer to sell Cigarettes in
violation of subsection 3(c) shall constitute a separate violation. [For each violation
hereof]] [TThe [Commissioner] [Director] may also impose a civil penalty in an
amount not to exceed the greater of 500% of the retail value of the Cigarettes or
$5,000 upon a determination of violation of subsection 3(c) or any regulations

adopted pursuant thereto. Such penalty shall be imposed in the manner provided by
[insert appropriate statute].

(b) CONTRABAND AND SEIZURE. Any Cigarettes that have been sold, offered for
sale, or possessed for sale, in this State, [or imported for personal consumption in this
State,] in violation of subsection 3(c) shall be deemed contraband under [insert
citation to state code] and such Cigarettes shall be subject to seizure and forfeiture as

provided in such section, and all such Cigarettes so seized and forfeited shall be
destroyed and not resold.

(c) INJUNCTION. The Attorney General, on behalf of the [Commissioner], may seek
an injunction to restrain a threatened or actual violation of subsection 3(c), 5(a) or
5(d) by a [Distributor] [stamping agent] and to compel the [Distributor] stamping
agent to comply with such subsections. In any action brought pursuant to this
section, the State shall be entitled to recover the costs of investigation, costs of the
action and reasonable attorney fees.

(d  UNLAWFUL SALE AND DISTRIBUTION. It shall be unlawful for a person to: (i)
sell or distribute Cigarettes, or (ii) acquire, hold, own, possess, transport, import, or
cause to be imported Cigarettes, that the person knows or should know are intended
for distribution or sale in the state in violation of subsection 3(c). A violation of this
section shall be a [class xx misdemeanor];

(e) [UNFAIR AND DECEPTIVE TRADE PRACTICE. A person who violates
subsection 3(c) engages in an unfair and deceptive trade practice in violation of
[insert relevant provision]].

Section 7. Miscellaneous Provisions.

(@  NOTICE AND REVIEW OF DETERMINATION. A determination of the
[Commissioner / Attorney General] to not include or to remove from the Directory a
Brand Family or Tobacco Product Manufacturer shall be subject to review in the
manner prescribed by [insert citation to State administrative procedures act].

(b) [APPLICANTS FOR LICENSES. No person shall be issued a license or granted a
renewal of a license to act as a [distributor] [stamping agent] unless such person has

certified in writing, [under penalty of perjury,] that such person will comply fully
with this section.]

Corrected Final - January 21, 2002 Page 7
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(d

(e)

®

(8

(h)
®

DATES. For the year 2003, if the effective date of this [Act] is later than March 16,
2003, the first report of [distributors] [stamping agents] required by subsection 5(a)
shall be due 30 calendar days after such effective date; the certifications by a Tobacco
Product Manufacturer described in subsection 3(a) shall be due 45 calendar days after
such effective date; and the Directory described in subsection 3(b) shall be published
or made available within 90 calendar days after such effective date.

PROMULGATION OF REGULATIONS. The [Commissioner] [Attorney General]
may promulgate regulations necessary to effect the purposes of this [Act].

RECOVERY OF COSTS AND FEES BY ATTORNEY GENERAL. In any action
brought by the state to enforce this Act, the state shall be entitled to recover the costs
of investigation, expert witness fees, costs of the action and reasonable attorney fees.

DISGORGEMENT OF PROFITS FOR VIOLATIONS OF ACT. If a court
determines that a person has violated this [Act], the court shall order any profits,
gain, gross receipts or other benefit from the violation to be disgorged and paid to
[the State Treasurer for deposit in the Tobacco Control Special Fund, which is hereby
created]. Unless otherwise expressly provided the remedies or penalties provided by
this [Act] are cumulative to each other and to the remedies or penalties available
under all other laws of this state.

[REVENUE. Some states may need to specify here a revenue source to pay for
implementation of this act].

EMERGENCY CLAUSE.

[CONSTRUCTION & SEVERABILITY: Ifa court of competent jurisdiction finds
that the provisions of this [Act] and of [the Model Statute] conflict and cannot be
harmonized, then such provisions of [the Model Statute] shall control. If any section,
subsection, subdivision, paragraph, sentence, clause or phrase of this [Act] causes the
[the Model Statute] to no longer constitute a Qualifying or Model Statute, as those
terms are defined in the Master Settlement Agreement, then that portion of this [Act]
shall not be valid. Ifany section, subsection, subdivision, paragraph, sentence, clause
or phrase of this [Act] is for any reason held to be invalid, unlawful or
unconstitutional, such decision shall not affect the validity of the remaining portions
of this [Act] or any part thereof.]

Corrected Final - January 21, 2002 Page 8
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[ Lps: h LPs: )
“stamping agent “Non— Participating
should %e ) shoyld be.\ SR
tcd'ié“‘\;lb\l"\'cf. l\ nonpar’l'lCIfa'hflj . &
@ ﬁ!&f{a ZV/(VKGA)Ld féé’*l-«ﬁ’wf
1 | AN Act .., relating to:%/ = ~ En l(drfetmen)é

| Analysis by the Legislative Reference Bureau
pre \("'L(‘\éwy N ey

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 (END)
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(@)

(b)
©

<48
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L (e)
®

(8)

integrity of the toba wMaa{iST:tslement Agreement, the-fiscal soun?sof the state, and the
public health. The legislature tﬂfﬁfT)?SEedmal enlggne ents will [help prevent
violations] [aid the enforcel;;f}j}@ﬁhé%&%

Agreement, th

"j'?

L1 6 0/-(/ 7“4( I
7!0 be cc 2 sc K fe o @ )( }r‘"f#""&-\'«\ ?‘ Nﬂﬂ'
neral Assembly] [Legislature] finds that violations of [th Statute] threaten the

d-thereby safeguard the Master Settlement
~—

soundness-of-th and the public

Cé’s

R

-~ A
Deﬁmtlon% j’ P See ﬁuh 3

Vv

“Brand )‘( amily” means all styles of /Cllgarettes sold under the same tradevmark and
differentiated from one another by means of additional modifiers or descriptors,
including, but not ljmited to, “menthol,” “lights,” “kings,” and “100s,” and mcludes
any brand namey(alone or in conjunction with any other wor trademark logo?
symbol mottd] selling message"recogmzable pattern of colors oraagz other indicia o
product'ldentlfl cation identical or similar to, or identifiable w;'th, a previously known

brand of Cigarettes ot 5. Prsio 0) ()Y

“Cigarette” has the $4fi#g- meaning a;) in W@ﬁ(ﬁ%ﬁ@@ﬁyﬂwﬂ%@a{%

issiorier” ineans the dulyjappointed-orelected head’é?ﬁxerggenéﬂiesjponﬁﬁle
Ction of cise tax igarettes. i/ - =

4, ;

of P*Djrectof” means TR Director. of e Department of Revernie;

‘D's ibfitor
paigég

“Noréartlclpatmg )Ofanufacturer’ > means anyﬂ(obacco Product (Iéanufacturer that is
not a Participating Manufacturer.

etteyo) KA

orlocated, » purch
SCS 0 ) e Liga
€ /€ e /a_.

amﬁgaizu@emtmwmnm

“Participating Manufacturer’ > has the meaning glven ﬂ:(auerm- m/Séction Ilﬁj) of the
Master Settlement  Agreement(@rid alt mmienfiments-
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/dfﬁ
(h)  “Qualified EscrowFund” has the@meamng m‘
| 5. P7sCo ()A0)Y - cubclot o1
- E f ?‘f / f cﬂo (9
1) i ‘Distributor’ i 1 i
@m&mm@m%s a person that i is authonzed 10 afﬁx tax s

to packages or other containers u/k(lgarettes inde TOR to:tz

person that is required to pay thefJ@xcise agee) tax 1mposed

@gertﬁtatl{t_gxc@}on ﬁ;«@ . %

“Tobcco roductManufacturer” has th&'neamng hatterm 1
Mool Statwtels 5+ 775200 ) (7 )

s Glven o 5 P”'f/ﬂff)é')
@ “Umts,&(old” has the@‘ meaning M@m r€-Model Statiite
%@@yﬂfs (2) ¢ Certi catlonsI Eflrectory, Pax Stampgg)

(a) CCM /(,'H’ﬁ Every Tobacco Product Manufacturer whose ,@ﬁgarettes are sold

n th1s,8'tate whether directly or through a dlstnbutg, retalleg\or similar intermediary

or intermediaries, shall execute aid deliver in'the manne@fescnbed Q/W o
by thei}(ttomey Qéneral mimissipner])a cegtification to th 4nd

Attorney General, no later than th day of April each year, certlfym

alfy o 'pm.] Zyd that, as of the/date /o5a ertificEtion, suémPobacco Product
,Pﬁrtlmpatmg )vfanufacturergror is in full’ compliance with

,[Model ta%utvelﬁtron-}-[»me}u ment»ng@enwfeqmednby
ert-apj pﬂ“te—mtatﬁ*@morml& 5. é’ff‘ o (R)CEN

Ha -
@Zy A I’artmpatmg anufacturer shall include in its certification a list of its
_Brand¥amilies.” The Participating Manufacturer shall update suelf list tiirty” 30

calendar days prior to any addition to or modification of 1ts,B'rand,F’anuhes by
executmg and dehvermg a supple fnental certification to the Attorney @eneral
4 RRUssori i p o ( “ én
; IO TGy /4" 4// a’{ f4€ (d//;ggﬁfﬁr
A@‘Z A N’ox&ammpatmg )v{anufacturer shall mclude)n its certificatio list of
all of its Bfand Families and the number of Whits 861d for eachBrand Family
that were sold in the ﬁfate during the preceding calendar ye ist ofa

of its Brand Pamilies that have been $old in the,State at any time during the
current calendar yea 4, ifgieating \by-as D

(State as of the date of such certlﬁcatlo L

address)a y other manufacturer of M,Brand F amilies in the precedlng or 24
ﬁa 4 current cajendar year, The NG:{?’ mpatmgManufacturer shall update ggal
{ lis tyivty,Calendar days MW y'addition to or modification of its Brand
KFamilies by executmg and ehvenng a pplemental certification to the

pnder guld, 3 Attomey General and(f
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&3 5. Inthe tase-of-a )‘foéarhmpaﬂng)lfanufacture?ﬂ@c% shall
viytthes.certifyf. allC o€ e \Ca(/ow(/v

a(sg

__@e)‘; That r&;artlcxpatmg lyfanufgguuer is registered to do business
in the state or\ﬁ)as appomted@s@ﬂagent for service of process

and provided notice thzr-eef as requlred by WW
o']c ﬂqf&,’ﬂm ﬁz }(zb

B L. That sud;p( xé/artlc1pat1ng Manufacturer 2 has established and
continues to maintain a,Q/ualiﬁed)EscrOW/F und, and @) has executed
aqualified es9?6w agreement that has been reviewed and approved by
-W« 24 er andlordhe ttome)ﬁeneralgandthatgovemsthe ‘

(B?/ \@i¥the name, ad ess,;and telephone number of the financiz
where the Xo arcmlpatmg }(anufacturer has establi

Z,Quahﬁed XEscrow Fund requlred pursuant‘m*fmse Vi

/Q R forgthe state !Zﬂj: artlclpatlngManufacturer
0 ‘F ':7'4(, : plggcli Mﬁmd for 1 garettes sold in the State during the
‘ preced1n§ calendar year, the date and amount, f ‘each sueh deposxt

’re “ rr‘em"
and sueh e{ dence or verification as L neces 4

et A ttomey,GeneraW@bﬁﬁmﬁe-fomgmd-(w el
g-amount and date of any withdrawal or transfer ogimds the X orQ'a‘
P artlclpatlng Manufacturer made at any time from gigel fund or from

any other Qualified Es ):owAEund into whlch it ever made escrow
payments pursuant td Vg : g

_pronmulgatedt

/af e :(//a 1K onaaqfearlere
@&a A Fata 4{- ProduetMarufacturey/may not include a Brand Fami}{ in its He
: B asc__of.a,Bamgpatmg,Maqg,factmr,.sand v e
5@6 . Participating Manufacturer affirms that the Brand Familyas: eemes
J(‘ib‘ %
its Zigarettes for purposes of calculating its payments under the Master
Settleme eement for the relevant year, in the volume and shares

e determine aster,%’ettlemengr
A ' R ﬁo articipating Manbfacturer; Said NOR-P: '
0] /?ZG é affirms ths the andﬁ'amily fobedecmed o boi

its cngarettes for purposes
Nothmg in thls section shall be construed as

& !!.,
0 7P o (:e)[é}\/

-~ C.% ;ff meg fos o ﬁ”*’f‘\ﬂ/
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ap\(/t’f ?€'£J@ﬂ5'

£5) (\ Tobacco Product )v{anufacturers shall maintain all invoices and
documentation of sales and otl})_er such information relied upon for such e
certlﬁcatlon or a period of fix¢"years, unless otherwise required by law to

1aintain them for a greater period of time. par,

@) -Gt cezp> '

DIRECTORY OF CIG ES APPROVED FOR STAMPING AND SALE. Not

Tate the Attox;i'iéy ,G'ener 1§ shall develop and §make
avallable for public inspectio a directory listing all/’I(obacco

AHroduct Manufacturers that have provjded curre
7 he furs# ‘/‘" conforming to the requiremer (subSeet: g

o F e o listed in sueﬁfertiﬁcatio § e
PAoh f/ ﬁ{ﬁ er - » )

y Llec Boe Jefe /. Thefes njss K omey)ﬁ(ene shall not include or retain in.sueh 775 >
74e ¢ M O SSONCEL

£ A W\QP T }flrectory the name or Brand Pamilies of any X o@ammpatmg)vfanufacturer
¢ A ~ ~ that alled to provide the required certification or whose certification the
Lrevisor (aserhs iorferlfAttorney ﬁeneraﬂ(:l'etermme?' is not in compliance with

/e 7‘2»);\ i , unless the{f@ommissiofiet]fAttorney Genera@’q—
- s%lolatlon has/bg_en cureMsaﬁsfaeﬁum/‘;, " Jf/

STHCr4F A LTonTEY G e F£e5,0
: nez- g (2//5)‘/
@5’? Nelthera;ff)bacco/P'roductManufacturer nor B’randlfamﬂy be in . Y
or retained in the Pirectory if the é}(ttrney (Generalfe [TCommiysioger] < gk <
concludes, in the case of a .é" , Manufacturer, tha 1) an);( fott "gﬁf;‘y
escrow payment required(pusu D Model-dtatute~provision]) for any "*//*"/f\
period for any }!ram}l" amily, whether or not listed by such KopgParticipating 74, Xh
anufacturer, has not been fully paid into a %uahﬁe dHscrow Fund governed =

b a quahﬁe escrow ggreement that has been approved by the Aftorney

anding final judgment, including interest th n, for
I Model-Statute]) has not been fully satisfied for rand
/F'amily or g manufacturer, ~ 5. £FS o

o
&)3. ThefCommissionetg/Kttorney General@grx;ll update the,@/lrectory as
necessary to correct mistakes and to add or remove a Fobacco

// AProduct M/anufacturer Brand F’amrly to keep the pﬁmetory in conformlty
N with the reqmrements%f M“ P r)o ra 4

PV
[enve Cov W& Every([&f

{2 an electronic mail ad 4 (HZommi Rerd |/ omey niera for the %
Th lete ( purpose of recgiying any notifications as may be requlred % S€eclton
Wo_Cxp5 -

(©) PRO R TV :
“CIGARETTES NOT IN THE DIRECTORY. It shall be unlawful for : any person
to affix a stamp to a package or other container of;zigarettes of a};{'@bacccyi’roduct
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' }ﬁanufacturer or }/rand ,F%mily ot included in the ID/irectory to sell, offer, or
possess for sale, in this ,S’tat far personahco tomin-thi ;
Pigarettes of aﬂ%bacco)’foduct)ﬂanufacturer or BrandFamily not included in the
% 3 ﬂirectorx)
_ ‘ @ 4
\Féisak (3) Agentis:c.ofﬂ’-/ro . wnder 5492 )z )

(a  REQUIREMENJ FOR AGENTFOR SERVICE OF PROCESS. Any nonfresident
_ ‘or foreign Xo articipating Méanufacturer that has not registered to flo business in
'[/1 <> “\igistate as a foreign corporation or business entity shall, as a conditi precedent to
having its Brand Families Ancluded or retained in the Birectory, appoint and _
contitmially engage the services of an agent in igu&’tat
tted-Statgs}to act as agent for the service of process on whom all process, and any
- cedis
h =7 [&etand [ModerStats @)} may be served in any manner authorized by law. Bagh' 74, *
. on and service shall constitutelegal and valid service of process on the Mo articipating
54 }q s(0 v }{anufacture@ The )(o articipating}d%nufacturer shall provide the pame, address,
s phone number,and proof of the appointment and availability of suek agfént to

Sher.andyf ttome};ﬁeneralg J S
' EpPari Nen

~(b) The )‘f Oé/articipating ufacturer shall provide notice to the Gasdnisdiomr and 4 ‘/:’" v
;K&orney eneral ﬂ\mi\ alendar days prior to termination of the authority of an agen;,/ reia /
and shall farther provide proof to the satisfaction of the Aftor (General of the - -
appointment of a new agent no less than calendar days pa'mfio the termination of -

an existing agex:}t<r appointment. In the event an agent terminates an agenc c/eyqu‘:
appointment, the o& icipating Manufacturer shall notify the M

Attomey @eneral of sﬁ?érffination within \ﬂvé;\%::endar days and shall include '
proof to the satisfaction of the /ﬁtomeyﬁ’eneral of the appointment of a new agent.

/ h 7‘/! 5 7’61; Fet(fgm‘ v
{(c) Any ﬁoxﬁarticipating Manufacturer whose Cigarettes :’r;) sold in this state, whohas _¢vu s,/

not appointed and engaged an agent 33 required, shall be deemed-to have
appointed the 8ecretary of State as pwek agent and may be proceeded against in courts

- of this state by service of process upon the /%cre%yy /pﬁsfat%'r‘ovided, however, that
the appointment of the/%‘::retary o%tate as B&@hﬁa“gent shall not satisfy the condition

. precedent for having the ,Krand/rﬁmilies of the No@f’ﬁrticipating Manufacturer
included %f retained in the /D’irector)@’\' cndey sod. (% ey,

)

Reporting-offaformation; £scrow Installments. C/fﬁar/;”’f

(@) REPORTING BYGZ] DISTRIBUTORS) Not later than 20
“calendar days after the end of each calendar /rzfﬁarter, i

- (’,t:{-:mv_g_m equires to facilitate compliance with this & includingbut not limfted )

e
€ \td,Ja list by,ﬂrandg{amily of the total number o%gare £s, or, in the case of gallyoun

de/’
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ml-ymr.owri/the quivalent stick count, f
stamps dpring the prev1ous calen -‘
,Qﬁgarettes The |£% Afnp)

Sashpipgagonf\fd 1str1but01=§afﬁxed
m or otherwnse pald the tax due

energlq
anufacturer Ziparettes affd any other information

m@ttomevﬁeneralyfor aperiod of 5

/ Sec e °/f/w7£a,f
(b) ' : Directer] 4' arfmen
“is authorized to disclose to the Kttorney Géneral : der this
f= drequested by the Kttorney General for purposes of determmm g'compliance
Seclegn

with and enforcing the provisions of this Acg) ~ ssioply and j(ttomey Ser /S«
/¢enera1 shall share with each other the mformatlon recelved under this Ast-Aidmay ‘
share such 1nformat10n with otye%‘federalétate or local agencies only for purposes of

enfOl‘CCmeﬂ,Lo this{fACesl, the [Model Statute]Jor corresponding laws of other states.
P Ay
s sesTe i) s Pis oA

(©) AL OW FUND. The Attorney General may
requlre atany time fr the No articipating Manufacturer proof, from the financial
institution in whlch\cgﬂlﬁ Manufacturer hag’established a Qualified Escrow Fund for
the purpose of compliance w1\h@&£;m@ of the amount of money in swoh / 4=
fund, exclusive of interest, the amount and date of—eWosxt tos%ﬁmd and the
amount and date-of-each-withdrawal from fund s Pgsirso

7he - R </f/ = r@ (e f/

(d) REQUESTSFOR?Z ION *'In addition to the informa

requlred to be submitted i Kt orney,G/enera ay

require a f{tampingagent}fdistributorfor ’Pﬁbaccofroduct Manufacturer to submit
any additional information mcludmgmum samples of the packaging or

labeling of each Brand Family, as is necessary to enable the Attorney General to Sec/on
determine whet hera 1o aﬁé‘O?Ffed ct Manufacturer is in compliance with thi crees

Ve l€s
QUARTERL E CROW INSTALLMENTS To promote comphance w1th th1s
ttorney/General¥may promulgate i »
14 (‘(; A a Obacco Ptoduct Manufacturer subject to the requirements of subsestiemEa(@
I 4

make the escrow deposits required in#quarterly¥ installments during the year in
which the sales covered by such deposifs are made. The }feofiesixgreris
ﬁ%neral% may require production of information sufficient to enable the

jftorneyﬁeneral?to determine the adequacy of the amount of the
@ installment deposit.

4 2 ) Cs
Settoh 6. Penalties and Other Kemedies.

J—

(¢
@ LICENSE REVOCZ
Sther civil or /Criminal remedy (PFovi

upon a geé?mmatlo that a

(Gstdmping agengq)istribt tohas violated 0| = Al
reguldtion @ €d pursuan® -[AeHy the Qlifectag may revoke or suspend the
% ¥ onen f
pranl e
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/.
T4y
l@{: tfe/r::a:er provided by !;insert

ch sale or offer to sell,&/garettes in
eparate wolatlong For each violation

@;&f,‘],[ﬂhe {,@mmgpnep]’fﬁmct may also impose a civil penalty in an

amount not to exceed the greater of 500% of the retail value of the£igarettes or

$5 OO% pon_a-determination-ot-vielat ~subsection—3(e)-or-any regulations
sumﬂfheretorﬁueh*p“na]ty's}iaﬂ%eplmpesgd in-the' manner-previded.by..

CRGERT sad (2]l

CONTRABAND AND SEIZURE. Any @iarettes that have been sold, offered for
sale or possessed for sale, mthls;gtat Primported forpersonal consumpRoR T s L

iaged in 'olanon of Aubgectiarndfe

(b)

provided in 5 sectlop( and all such /B{garettes so seized and forfeited shall be
destroyed.and not resold.
” c/g/)e,—rféi e’
UNCTION. The gétomey General, on behalf of the Wﬂay seek
an injunction to restrain a gkgreatened or actual violation of 5{3’)&0&»
< . (2)(e ) *“—mby a{D'lstnbuto i | and to compel the{ﬁxstnbutor?ﬁ’ ping
o) le)or () Wto comply with ctions. In any action brought puesympt4ethis
or section, the Btate shall be entitled to recover the costs of i investigation, costs of the
actlon,and reasonable attorney fees.

g e allo sad. ()6 )"

(d) UNLAWFUL SALE AND DISTRIBUTION. It shall be unlawful fr a person togiy )~
“sell or distribute Ligarette: @ééquu-e hold, own, possess, transport, import, or
cause to be imported Cigarettes, that the person knows or shouldknow are intended
for distribution or sale in the state in v101at10n of subs violation of this

Waf /""/’ ”mshall bea hAsORR - CorTly

(e ! AIR AND TRADE PRACTICE. A person who violates

,_‘L__,———fsﬁm&m%@.)_ engages i "an unfair and deceptlve trade practice in violation of
sub. (2] W s /(00,20

S isi - ‘ Mﬂﬂ//f f(«r; /////

NOTICE AND REVIEW OF DETERMINATION. A determination of t
MMthomey ,Géneralgto not include or to remove from the;D'frecto a
P’rand/Fﬁmlly or /Tobacco Product Manufacturer’shall be subject to review in the

manner prescribed byinsert ini W@j“”f‘” A 2»27

f ) & éAPPLICANTS FOR LICENSES. No person shall be issued a license o Fanted a
renewal of a license ;% actas a dlstnbuto s ton ) ’unless siich person has

certified in writing, t}gr,peﬁahy»eﬁpeljury',& that GME} pérson will comply fully
with this sectlong;

Secti

yn ‘v.,",‘.»
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(7] @&  DATES. Forthe year2( 03, if the effectn;? date of'this g s later than March 16,)
72003, the first report offdls butordplsiamping.agents] required by
shall be due 30 calendar days after sueh effectj atedthe certifications by a Tobacco
Prod ctManufacturer described in gwkaeetion ARy shall be due 45 calendar days after
-streh effective dateand theﬂuectory described in hall be published

or made available Within 90 calendar days after % x cffective daten e, 8. C2)C4)

,/(é, fes Z
AT RIASAA TheDmmmsmner] ﬂ/(ttomeyéeneraﬂ)

W‘ & _PROMULGATION OF RBGA
) Sechon

“may promulgate regulations necessary to effect the purposes of this
(I’ ) &) BECO_VE OF COSTS AND F Y ATTORNEY GENERAL. In any action
" ' “brought by the state to enforce this "the state shall be entitled to recover the costs
ofi 1nvest1%at10n , €xpert witness fees, costs of the act101}‘and reasonabl/eattomey fees.

: S legh
(/ 1) b DISGORGEMENT OF PROFITS FOR VIOLéTIONS M/)RNG If a court
'aetermmes that a person has violated this the court shall order any profits, 4 h¢
gross recelpt or other benefit from the v101at10n to be dlsgorged and paid to A «65@
'*“‘" ef for-depusitiTthe Tobacco-ContretSpeci 5 ishereby S
createds Unless otherwise expressly providedsthe remedies or penalties prov1ded by

Se i this §felyare cumulative to each other and to the remedies or penalties available
under all other laws of thls state.

séw,ge topay for

implementation of this act].’
" EMBRGENGY CI)\USE £ -
® D e

@ {(:ONSTR A ,«’«:' -“‘,’ Y ,/»‘-ri-' 4
(12| that the prov131ons of this fey

[RE NU;, Songates mayneed to\pspemfy herefa fevenue

NP ‘_/ conﬂlct and cannot be -
MNodel Stapasalishall control. If anyApetiang /7"
afe e&dause@gp sef this uses

. Jet St Rualifying or Model Statute, as those &
G5.¢ v terms are defined in the v asterﬁ’ettlement Jgreement, then that portion of this seelesy
597 77:¢0 WlnotWah fa

Iy section, subsection, subdms,lon paragraph, sentence, clausé
ase o1 tis [Act]i§ for any reason he‘lg/ to be invalid, unlawful or

unconst1 ional, decision shall«not affect the lidity of the remaining portions
of this [A¢t]er'any part thefgof. |
S - - h o St

( EAp )
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State of Wisconsin @?
LRB-1840

2003 - 2004 LEGISLATURE

RPN&JK:wlj: oy

PRELIMINARY DRAFT - NoT READY FOR INTRODUCTION

1 AN ACT to create 895.12 of the statutes; relating to: tobacco settlement

nd providing penalties
2 agreement enforcemen}/1

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

SECTION 1. 895.12 of the statutes is created to read:

895.12 Certification under the tobacco settlement agreement.

(1) DEFINITIONS. In this section:

(a) “Brand family” means all styles of cigarettes sold under the same trademark

and differentiated from one another by means of additional modifiers or descriptors,

includingﬁ@%&ﬁtﬁ%@“menthol,” “lights,” “kings,” and “100s,” and includes

any brand name, alone or in conjuriction with any other word; trade:,?nark; logo;

5®@qmmﬁ-w

symbol; motto; selling méssage; recognizable pattern of colors; or other indicia of
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SECTION 1
product identification identical or similar to, or identifiable with, a previously known
brand of cigarettes.

(b) “Cigarette” has the meaning given in s. 895.10 (1) (d).J

(c) “Department” means the department of revenue.

(d) “Distributor” means a person that is authorized to affix tax stamps to
packages or other containers of cigarettes under subch. II of ch. 139Jor any person

that is required to pay the tax imposed on tobacco products under subch. III of ch.

139. /

(e) “Master settlement agreement” has the meaning given in s. 895.10 ( 1) (e).l

(f) “Nonparticipating manufacturer” means any tobacco product manufacturer
that is not a participating manufacturer;

(g) “Participating manufacturer” has the meaning given in section II (jj) of the
master settlement agreement.

(h) “Qualified escrow fund” has the meaning given in s. 895.10 (1) (f).‘/
;

() “Tobacco producf manufacturer” has the meaning given in s. 895.10 (1) (i)

(k) “Units sold” has the meaning givep in s. 895.10 (1) (j).'l

(2) CERTIFICATIONS; DIRECTORY; TAX STAMPS.

(a) Certification. 1. Every tobacco product manufacturer whose cigarettes are
sold in this state, whether directly or through a distributor, retailer, or similar
intermediary or intermediaries, shall execute and deliver in the manner prescribed
by the attorney general a certification to the department andttorney general,
no later than the 30th day of April each year, certibfying thad;s of that date the

tobacco product manufacturer is either a participating manufacturer or is in full

~compliance with s. 895.10 (2) (b).J
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2. A participating manufacturer shall include in its certiﬁcatior/l a list of its
Caly e
brand families. The participating manufacturer shall update that li3930 calendar

days prior to any addition to or modification of its brand families by executing and

department and
delivering a supplemental certification to the/attorney general and the department.

3. A nonparticipating manufacturer shall include all of the following in its
certification: | |

a. Alist of all of its brand families and the number of units sold for each brand
family that were sold in the state during the preceding calendar year.

b. Alist of all of its brand families that have been sold in the state at any time

during the current calendar year.

A list of ies .
¢- Any brand fami%old in the state during the preceding calendar year that
A

—
(Q(:>owooqo>m®w N,

afe
j o longer being sold in the state as of the date of such certification.
13 d. The name and address of any other manufacturer of the brand families in
14 the preceding or current calendar year.

eft?[ /ré’*\ff/’é

4. The nonparticipating manufacturer shall update the list under subd. %30

®)

16 calendar days before any addition to or modification of its brand families by
department and

@ executing and delivering a supplemental certification to th«%attorney general QIW
/@ Lurther
@ 5. The nonparticipating manufacturer shallhcertify all of the following:

20 a. That the nonparticipating manufacturer is registered to do business in the

21 state or has appointed an agent for service of process and provided notice of that

22 appointment as required by sub. (3)‘./

23 b. That the nonparticipating manufacturer has established and continues to

maintain a qualified escrow fundé&fmd has executed a qualified escrow agreement
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1 that has been reviewed and approved by the attorney general and that governs the
2 ualified escrow fund.
1 Hhis Sechion and
@ c. That the nonparticipating manufacturer is in full compliance Wlths 895. 10‘/ ,

@vmh(é@&m%

d. The name, address, and telephone number of the financial institution where
6 the nonparticipating manufacturer has established the qualified escrow fund

7 required under s. 895.10 (2) (b).J

8 e. The account number of the qualified escrow fund and any sﬁbaccount
9 number for the state.

f. The amount the nonparticipating manufacturer placed ig:the fund for
11 cigarettes sold in the state during the preceding calendar year, the date and amount
12 of each deposit, and any evidence or verification as required by the attorney general.
13 ; g. The amount and date of any withdrawal or transfer of funds the
14 nonparticipating manufacturer made at any time from the fund or from any other

Ly n &
@ qualified escrow fund into which it ever made escrow payments WM s. 895.10
16 @0’

17 6. A participating manufacturer may not include a brand family in its
18 certification unless the participating manufacturer affirms that the brand family
19 constitutes its cigarettes for purposes of calculating its payments under the master
20 settlement agreement for the relevant year, in the volume and shares determined
21 under the master settlement agreement.

22 7. A nonparticipating manufacturer may not include a brand family in its
23 certification unless it affirms that the brand family constitutes its cigarettes for

J

24 purposes of s. 895.10.
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SECTION 1

8. Nothing in thié section shall be construed as limitir}g or otherwise affecting
the state’s right to maintain that a brand family constitutes cigarettes of a different
tobacco product manufacturer for purposes of calculating payments under the
master settlement agreement or for pﬁrposes of s. 895.10.

9. Tobacco product manufacturers shall maintain all invoices and
documentation of sales and other such information relied upon for the certification
under subd. 5. for a period of 5 years, unless otherwise required by law to maintain
them for a greater period of time.

(b) Directory of cigarettes approved for stamping and sale. Not later than the
first day of the 4th month after the effective date of this parag{'aph .... [revisor inserts
date], the attorney general shall develop and make available for public inspection a
directory listing all tobacco product manufacturers that have provided current and
accurate certifications conformlng to the requirements of par. (a)Jand all brand
families that are listed in ﬂ\af certlﬁcatlox% except as follows:

1 The attorney general shall not include or retain in the directory the name
or brand families of any nonparticipating manufacturer that has failed to provide the
required certification or whose certification the attorney general determines is not
in compliance with par. (a) 3. to 5., unless the attorney general has determined that
the violation has been cured.

2. Neither a tobacco product manufacturer nor brand family may be included
or retained in the directory if the attorney general concludes, in the case of a
nonparticipating manufacturer, that any of the following apgly:

a. An escrow payment required under s. 895.10 (2) (b)\/for any period for any

brand family, whether or not listed by such nonparticipating manufacturer, has not
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been fully paid into a qualified escrow fund ‘\governed by a qualified escrow

agreement that has been approved by the attorney general. . ,
o ey ¢ on, flat Sedymens

b. Any outstanding final judgment, including interest th@m/, for a violation
of s. 895.10Jhas not been fully satisfied for the brand family or manufacturer.

3. The attorney general shall updaté the directory as necessary to correct
mistakes and to add or remove a tobacco product manufacturer or brand family to
keep the directory in conformity with the requirements under this paragraph.

4. Every distributor shall provide and update as necessary an electronic mail
address to the attorney general for the purpose of receiving any notifications as may
be required under this section.

(c) Prohibition against stamping or sale of cigarettes not in the directory. It shall
be unlawful for any person to affix a stamp to a package or other container of
cigarettes of a tobacco product manufacturer or brand family not included in the
directory or to sell,:(;ffer or possess for sale, in this state cigarettes of a tobacco
product manufacturer or brand family not included in the directory.

(3) AGENT FOR SERVICE OF PROCESS. (a) Réquirement for agent for service of
process. Any nonresident or foreign nonparticipating manufacturer that has not
registered to do business in this state as a foreign corporation or business entity
shall, as a condition precedent to having its brand families included or retained in
the directory under sub. (2) (b),‘ appoint and continually engage the services of an
agent in this state to act as agent for the service of process on whom all processes,
and any action or proceeding against it concerning or arising out of the enforcement
of this section and s. 895.10{ may be served in any manner authorized by law. That
service shall constitute legal and valid service of process on the nonparticipating

manufacturer. The nonparticipating manufacturer shall provide the name, address,
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phone number, and proof of the appointment and availability of the agent to the

attorney general.

0/;{((4 Con A ferm e /n, g e ”‘/O

(b) The nonpartl(:lpatmg manufacturer shalle%rogde notlce to the department
and attorney general 30 calendar days Mtenﬁqnatlon of the authority of an
agent under par. (a) and shall provide proof to the satisfaction of the attorney general
of the appointment of a new agent no less than 5 calendar days before the
termination of an existing agent appointment. In the event an agent terminates an
agency appointment, the nonparticipating manufacturer shall notify the
department and attorney general of that termination within 5 calendar days and

shall include proof to the satisfaction of the attorney general of the appointment of

a new agent.

() fert/(c(‘* s~ Sfff(’?g/'/ d{ 5/'1/L

(%ny nonparticipating manufacturer whose cigarettes are sold in this state,
who has not appointed and engaged an agent as required in this subsection, shall be
considered to have appointed the secretary of state as that agent and may be
proceeded against in courts of this state by service of process upon the secretary of
state proyided, however, that the appointment of the secretary of state as that agent

o€ > _

éhald not satisfy the condition precedent for having the brand families of the

nonparticipating manufacturer included or retained in the directory under sub. (2)

&.

(4) REPORTING OF INFORMATION; ESCROW INSTALLMENTS. (a) Reporting by
distributors. Not later than 20 calendar days after the end of each calendar quarter,

and more ﬁ'equently if so d1r ted by the department, each distributor shall submit
< f?/d:f féq T cs aﬁ/

swh/\‘information as,tthe department requires to facilitate comphance with this

a

section, including a list by brand family of the total number of cigarettes, or, in the

case of roll-your—own tobacco, the equivalent stick count, for which the distributor



10

11

12

13

14

15

16

2003 — 2004 Legislature -8- LRB-1840/P1
RPN&JK:wlj:cph

SECTION 1
affixed stamps during the previous calendér quarter or otherwise paid the tax due
for those cigarettes. The distributor shall maintain, and make available to the
department, all invoices and doéumentation of sales of all nonparticipating
manufacturer cigarettes and any other information relied upon in reporting to thé
department for a period of 5 years.

(b) Disclosure of information. The departinent is authorized to disclose to the
attorney general any information received under this section and requested by the
attorney general for purposes of determining compliance with and enforcing the
provisions of this section. The department and attorney general shall share with
each other the information received under this section, and may share such
information with other federal, state, or local agencies only for purposes of
enforcement of this section, s. 895.10, or corresponding laws of other states.

(¢) Verification of qualified escrow fund. The attorney general may require at
any time from the nonparticipating manufacturer proof, from the financial
institution in which the manufacturer has established a qualified escrow fund for the
purpose of compliance with s. 895.10, of the amount of money in that fund, exclusive
of interest, the amount and date of each deposit p) the fund, and the amount and date
of each withdrawal from the fund.

(d) Requests for additional information. In addition to the information
required to be submitted under par. (c){ the attorney general may require a
distributor or tobacco product manufacturer to submit any additional information*
including samples of the packaging or labeling of each brand family, as is necessary
té enable the attorney general to determine whether a tobacco product manufacturer

is in compliance with this section.
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attorney general may promulgate rules requiring a tobacco produc
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this section, the

t manufacturer

J .
subject to the requirements of sub. (2) (a) 3. to make the escrow deposits required in

quarterly installments during the year in which the sales covered by such deposits

are made. The attorney general may require production of informat
enable the attorney general to determine the adequacy of the
installment deposit.

(5) PENALTIES AND OTHER REMEDIES.Y

ion sufficient to

amount of the

oo 5. P (1) omdl (7D
o

me revocation and civil penalty. TaZdditionto or\in lisitefany Other

anﬁbeﬂe%upon a determination that a distributor h

(2) (c), the department may revoke or suspend the license of the di

manner pr vsided Each stamp a
of C190TG Sossession

salezor oﬁ'er;(to sell cigarettes in violation of sub. (

violation. For each violation the department may also impose a g%

as violated sub.

stributor in the

ffixed and each

) (c) shall constitute a separate

50{/‘6

ﬂ@engl%un an

amount not to exceed the greater of 500% of the retail value of the cigarettes or

$5,000.

(b) Contraband and seizure. Any cigarettes that have been
i

sold, offered for

sale, or possessed for sale, in this state, in violation of sub. (2) (c) shall be deemed

contraband and such cigarettes shall be subject to seizure Wﬁﬂm as provided

ﬂm’r are
; [sﬁi@ll cigarettes ,éelzed aad)ferfeitdd shall be

undon, s, 139.90g

not resold.

e destroyed and

(¢) Injunction. The attorney general, on behalf of the department, may seek an

injunction to restrain a threatened or actual v101at10n of sub. (2) (c) o

by a distributor and to compel the distributor to comply with those

g fwlute 4o comply wth
(4) (a) or (d) SUbe

subsections.
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(d) Unlawful sale and distribution. It shall be unlawful for a person to sell or

distribute cigarettes or acquire, hold, own, possess, transport, import, or cause to be
imported cigarette%,hat the person knows or should know are intended for
distribution or sale in the state in violation of sub. (2) (c). /A violation of this
paragraph fgllie @7, ATRRY)

(e) Unfair and deceptive trade practice. A person who violates sub. (2) (c)
engages in an unfair and deceptive trade practice in .Violation of s. 100.20.

(6) NOTICE AND REVIEW OF DETERMINATION. A determination of the attorney
general to not include or to remove from the directory ﬁnder sub. (2) (b)‘{a brand
family or tobacco product manufacturer shall be subject to review in the manner
prescribed under ch. 227.

(7) APPLICANTS FOR LICENSES. No person shall be issued a license or granted a
renewal of a license to act as a distributor unless that person has certified in writing

that the person will comply fully with this section.

(8) Dates. For the year 2003, if the ffectiye date of this sdbsection is ater than
Y
éﬁ@eﬁ%%the first report of distributors required by sub. (4) (a) shall be due

30 calendar days after the effective date of this subsection .... [revisor inserts date];
the certifications by é tobacco product manufacturer described in sub. (2) (a) shall be
due 45 calendar days after that eﬁf@kﬁﬁ date; and the directory described in sub. (2)

(b) shall be published or made available within 90 calendar days after that effettive

date.
Vet /65
(9) PROMULGATION OF RULES. The attorney general may promulgate n@ﬂ%{

necessary to effect the purposes of this section.
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SECTION 1

(10) RECOVERY OF COSTS AND FEES BY ATTORNEY GENERAL. In any action brought
/l,([v\ g & .c&ﬁ;), wader s44. (f) (é)
by the state to enforce this étion/,llthe state shall be entitled to recover the costs of
and prosecalen coer -
investigatior;) expert witness fees,eﬁ)sts W and reasonable attorney fees.
\@ -jo ér '
AICORO P OF PROFITS FOR VIOLATIONS. If a court determines that a

person has violated this section, the court shall order any, profits, gain, gross receipts,
. [V am Ferred
or other benefit from the violation to be #Mgtgread and paid to the state. Unless

otherwise expressly provided, the remedies or penalties provided by this section are

cumulative W Mm/mmuﬂ r
Yaghs o Risceighag)
(12) CONSTRUCTION. If a court finds that the provisions of this section and of s.
895.10 conflict and cannot be harmonized, then the provisions of s. 895.10 shall
| control. If any part of this section causes s. 895.10 to no longer constitute a qualifying
or model statute, as those terms are defined in the master settlement agreement,
then that portion of this section is not valid.

(END)



Daniel P. Vrakas

Wisconsin State Representative

Majority Caucus Chair
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Member: State Building Commission

TO: Joe Kreye
FROM: Bonnie, Rep. Vrakas’s office
RE: LRB 1840

DATE: May 8, 2003

Joe: Attached is the amendment that Kelly McDowell has requested.
The change is the first page only, the rest is an explanation that I
didn’t know if you would need or not.

As we discussed on the phone, we would like to see this draft
completed ASAP as we would like to get it out for co-sponsorship and
get moving on this. "

Call if you have any questions, 6-3007, but please know that I am on
vacation all next week so if you have questions I would call Kelly
McDowell at 259-1212, ext. 2. She works for Martin Schreiber and
Associates and has requested us to work on this legislation for her. I
am fairly certain you have talked with her about this already.

Thanx!!!

P.O. Box 8953 e Madison, Wisconsin 53708-8953

Capitol Office: Toll-Free (888) 529-0033 * (608) 266-3007
Residence: (262) 367-5201

Rep.Vrakas@legis.state.wi.us
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CHANGES TO THE ALLOCABLE SHARE PROVISION
OF THE MODEL ESCROW STATUTE

GETTING THE FACTS

WHY IS THIS LEGISLATION IMPORTANT?

Enactment of the proposed change to the Model Escrow Statute is necessary to prevent the
undermining of cost shifting and reduction of teenage smoking goals of the Tobacco Master
Settlement Agreement (MSA). The Model Escrow Statute was enacted to ensure that Settling States
would receive the benefits of the MSA and that companies that refused to enter into the MSA would
not thereby be able to profit unfairly from such refusal. A loophole in the current law has permitted
some companies that refused to join the MSA to avoid any significant responsibility under the Model
Escrow Statute. This amendment is designed to ensure that the Model Escrow Statutes operate
- evenhandedly as originally intended, thereby advancing the legitimate health and safety goals
contemplated by the MSA.

REMIND ME ABOUT THE MSA. HOW DID WE GET HERE?

The MSA was executed on November 23, 1998 by 52 Settling States with the major tobacco
companies and numerous smaller manufacturers (collectively. known as "Participating
Manufacturers” or "PMs"). The MSA provides that in exchange for the agreement of the PMs to
make specified payments to the Settling States -- estimated to exceed $200 billion through 2025 --
and their agreement to abide by extensive public health restrictions on the advertising, promotion and
marketing of cigarettes, the Settling States agreed to release the PMs from claims by the States.
Tobacco Product Manufacturers that did not sign the MSA ("Non-Participating Manufacturers" or
"NPMs") were not released from potential State claims and did not undertake any of the payment
obligations or agree to abide by the public health restrictions.

The MSA included a proposed "Model Statute" designed to prevent NPMs from taking advantage of
the fact that they do not make payments under the MSA and are not bound by the public health,
advertising and other MSA restrictions. The Model Statute requires all NPMs whose cigarettes are
sold in a State to establish and annually fund a qualified escrow account in an amount determined by
the sales volume in the State. Funds deposited in the escrow account are released to the NPM after
25 years if not used before then to pay a judgment in favor of the State against the NPM. All Settling
States enacted a Model Escrow Statute.

WHAT ARE THE PURPOSES OF THE MODEL ESCROW STATUTE?

In the MSA the States released their claims against companies that joined the MSA and that thereby
agreed to make MSA payments and abide by the public health provisions of the MSA. As noted,
companies that chose not to join the MSA were not released from claims by the States. They do not
make MSA payments and they are not required to abide by the public health provisions of the MSA.
There was a concern, however, that NPMs could sell cigarettes in the States, take advantage of the
fact that they did not have to bear the cost of making MSA payments or abide by the public health



provisions of the MSA, yet be unable to satisfy judgments that the States might eventually obtain for
the costs imposed upon them as a result of these sales. The Model Escrow Statute is designed to
ensure that there will be a fund available to satisfy State claims in the event the State obtains a
judgment against an NPM. In addition, under the MSA, Settling States that enact and “diligently
enforce” a Model Escrow Statute are not subject to certain potential downward adjustments to their
MSA payments.

How DOES THE MODEL ESCROW STATUTE WORK?

The Model Escrow Statute requires an NPM to make escrow deposits on its cigarettes sold in a
Settling State at a set figure per cigarette sold (approximately 1.5¢ for sales in 2002). As noted, the
deposits remain the property of the NPM and the NPM earns currently-payable interest on them, but
they must remain in escrow for twenty-five years in order to be available to meet potential State
claims. In order to fairly estimate the sum necessary to satisfy any potential judgment a State may
obtain, the NPM escrow obligation is calculated to approximate the MSA payment on a per-cigarette
basis (and does so almost precisely).

How HAVE THE PURPOSES OF THE MODEL ESCROW STATUTE BEEN SUBVERTED BY THE CURRENT
ALLOCABLE SHARE RELEASE PROVISION?

A provision of the Model Escrow Statute permits an NPM to obtain a release of funds from escrow
“to the extent that a tobacco product manufacturer establishes that the amount it was required to
place into escrow in a particular year was greater than the State’s allocable share of the total
payments that such manufacturer would have been required to make in that year under the Master
Settlement Agreement ... had it been a Participating Manufacturer under the MSA....” Experience
in several states has shown that this provision enables NPMs that concentrate their sales in a single
state or a few states to obtain early releases of the great majority of their escrow deposits. This
outcome was never contemplated and threatens to undermine the effectiveness of the Model Escrow
Statutes. Escrow funds so minimized are not adequate to provide security to the States nor do they
prevent unfair profit taking. ~ '

How DOES THE CURRENT ALLOCABLE SHARE RELEASE PROVISION SUBVERT THE PURPOSES OF THE
MODEL STATUTE?

By way of example, consider an NPM that makes all its sales -- 100 million cigarettes -- in a state
‘whose allocable share of MSA payments is two percent. Under the current statute, an NPM may be
entitled to a release of the portion of its escrow deposit that exceeds the amount of what would have
been the State’s allocable share of the NPM’s total MSA payment had it been an MSA participant.
Under this example, because the NPM makes all its sales in a single State and because the €sCrow
deposit per cigarette and the MSA payment per cigarette are approximately the same, the NPM’s
(hypothetical) total MSA payment is the same as its escrow deposit. However, because the State’s
allocable share of the total MSA payment is only two percent, under current law the NPM would be
entitled to a release of its entire escrow deposit in excess of two percent. In other words, although
the NPM sold 100 million cigarettes in the State, the amount it would have to leave in escrow would
be based on only 2 million cigarettes. Accordingly, some NPMs that sell large numbers of cigarettes
in a given State are not being required to keep significant funds in escrow in that State despite the
volume of cigarette sales that continue to impose substantial health and other costs on that State.
This outcome frustrates the fundamental objective of the Model Statute.



As the example demonstrates, the current provision permits an NPM that has geographically
concentrated sales to obtain a refund of the vast majority of its escrow deposits. This allows the
NPM to significantly lower the cost of its cigarettes, because the NPM is not escrowing its full share
of the future healthcare burden that its product imposes on the State. In lowering the cost, the NPM
presents a product that is very attractive to youth, who tend to be more price-sensitive than adults.
People that start smoking as minors are much more likely to become daily smokers, and eventually .
become a healthcare burden on the State. Again, an outcome not intended by the Model Statute.

How DOES THE PROPOSED AMENDMENT REMEDY THE PROBLEM?

The proposed amendment to the Model Escrow Statute eliminates the unintended consequence of the
original language that has compromised the law’s effectiveness. The amendment is necessary to
accomplish the fundamental purpose of the law: to ensure that every NPM is required to post
escrows for sales of its cigarettes in the State that provide a meaningful fund from which the State
can recover damages in the event it obtains a judgment against the NPM.

This first part of the amendment would limit releases from escrow accounts to any amounts paid into
escrow in excess of the MSA payments that the NPM would have been required to make as a PM
on account of cigarettes sold in the State for a particular year. Thus, under the amendment the
. MSA payments relevant to release would not be limited to a State’s allocable share of the NPM’s
(hypothetical) total MSA payments, but rather would be the NPM’s MSA payments on the same
number of cigarettes as are sold in the State. In other words, under the above example where the
NPM sells 100 million cigarettes in a State, the NPM under the amendment would be entitled to a
release only to the extent that its escrow payment exceeded what would have been its MSA payment
on these 100 million cigarettes.

WEREN’T STATES TOLD THEY WERE NOT SUPPOSED TO AMEND THE MODEL STATUTE?

NO. If a State’s escrow statute contains a modification or addition to the Model Escrow Statute that
is attached as an Exhibit to the MSA, the State’s escrow statute may not serve to exempt the State
from certain potential downward adjustments in MSA payments. The proposed amendment should
not constitute such a modification or addition. In any event, the PMs with the greatest incentive to
assert that the proposed amendment does constitute such a modification or addition because they pay
the most under the MSA, i.e. the Original Participating Manufacturers (“OPMs”) and the largest
Subsequent Participating Manufacturers (“SPMs”), have all signed letters of assurance that the
amendment will not affect the ability of the Model Escrow Statutes to protect the States from any
potential downward adjustments in MSA payments. In fact, the amendment strengthens the Model
Escrow Statute by eliminating the unintended means of allowing only certain NPMs to have an unfair
competitive advantage.

The amendment is consistent with the purposes of the Model Escrow Statute: it sharply reduces the
ability of an NPM to minimize its payments by concentrating its sales in one or two states and it
sharply reduces the unintended disparity created by the current Model Escrow Statute.

WHAT HAPPENS IF THE AMENDMENT IS CHALLENGED AS UNCONSTITUTIONAL?
There is no significant risk of the proposed amendment being held unconstitutional. The Model

Escrow Statute, or versions identical to it in other states, has been challenged in several lawsuits, and
has consistently been upheld as a valid enactment. For example, in Star Scientific Inc. v. Beales, 278



F.3d 339 (4th Cir.), cert. denied, 123 S.Ct. 93 (2002), the Fourth Circuit Court of Appeals held that
Virginia’s statute was constitutional under the Equal Protection, Due Process, and Commerce
Clauses. ' In none of these lawsuits has a court suggested that the aspect of the statute that the
proposed legislation would amend is necessary to its constitutionality.

Moreover, in the unlikely event the amendment were challenged and struck down as unconstitutional,
there exists a "back-up provision" which eliminates the paragraph dealing with the allocable share
release in its entirety. Should the Model Escrow Statute thereafter be held to be unconstitutional
because of the ABSENCE of the allocable share release paragraph, then the original Model Escrow
Statute allocable share release language would be restored. As a result, in the extremely unlikely
event that BOTH alternative changes (i.e., eliminating the loophole, and eliminating the release
paragraph altogether) are held unconstitutional, the Statute would be restored to its original
constitutionally upheld position. This “revival” provision is a general rule that exists in every state —
namely if an unconstitutional amendment is passed, the law is restored to its prior condition. (Think
of it this way: If you amend your assault statute, and the amendment is held to be unconstitutional,
assault doesn't suddenly become legal. Rather, the law is restored to its original position, because the
unconstitutional change is deemed to be a nullity.)

WILL PASSAGE OF THE AMENDMENT PUT AT RISK MY STATE’S MSA PA YMENTS?

NO. Passing the amendment will NOT jeopardize a State's MSA payments. The only parties that
could make such a challenge are parties to the MSA. As noted, the parties that make the
preponderance of the payments have signed letters of assurance that the amendment will not affect
the salutary effect of the Model Escrow Statutes. Companies that want to maintain an unfair
competitive advantage may try to scare States with misinformation so that they can continue to profit
by exploiting the loophole in the current statute. States that enact the amendment will ensure that
NPMs who sell in their States make escrow deposits as originally intended.

How WILL THIS AMENDMENT PROTECT PUBLIC HEALTH?

Studies have repeatedly demonstrated that cheap cigarettes are favored by youth, who tend to be
more price-sensitive than adults. By ensuring that NPM cigarette prices include some of the cost
burden imposed on the State, this amendment will maintain the price of NPM cigarettes at a higher
level and help discourage another generation of minors from becoming addicted to cigarettes.

WILL THE PROPOSAL HAVE A FISCAL IMPACT?

The proposed amendment would likely be “revenue neutral.” Escrow deposits do not constitute state
revenues; they remain the property of the NPM. However, the legislation would likely result in a
reduction in the administrative costs of enforcing the Model Escrow Statute because there would be
fewer requests for releases from escrow for the State to process. Moreover, should the State obtain a
judgment against an NPM to recover the health care costs imposed on the State by the NPM’s
products, the proposed legislation would enhance the State’s ability to recover that judgment.

WHO SUPPORTS THE AMENDMENT?



National Association of

Attorneys General.



THE FACTS ON THE ALLOCABLE SHARE AMENDMENT - [BILL #]

PURPOSE OF THE LEGISLATION

This bill would close a loophole in the Model Escrow Statute that has enabled NPMs to avoid making
significant escrow payments. : . :

WHY IS THIS LEGISLATION IMPORTANT?

The Model Escrow Statute was enacted to ensure that Settling States would receive the benefits of the
MSA and to prevent companies that refused to enter into the MSA from profiting unfairly as a result. A
loophole in the current law has permitted some companies that refused to join the MSA to avoid any
significant responsibility under the State’s Escrow Statute. This amendment is designed to ensure that the
Model Escrow Statutes operate evenhandedly as intended, thereby advancing the legitimate health and
safety goals contemplated by the MSA.

WHAT ARE THE PURPOSES OF THE MODEL ESCROW STATUTE?

Companies that chose not to join the MSA were not released from claims by the States -- they do not
make MSA payments and are not required to abide by the public health provisions of the MSA. States
were concerned that NPMs could take advantage of the fact that they did not have to bear the cost of
making MSA payments or abide by the public health provisions of the MSA. To deal with this concem,
all Settling States enacted the Model Escrow Statute, which is designed to ensure that there will be a fund
available to satisfy State claims in the event the State obtains a judgment against an NPM.

HOW HAVE THE PURPOSES OF THE M ODEL ESCROW STATUTE BEEN SUBVERTED?

A provision of the Model Escrow Statute permits an NPM to obtain a release of funds from escrow “to
the extent that a tobacco product manufacturer establishes that the amount it was required to place into
escrow in a particular year was greater than the State’s allocable share of the total payments that such
manufacturer would have been required to make in that year under the Master Settlement Agreement ...
had it been a Participating Manufacturer under the MSA. ...” Experience in several states has shown that
this provision enables NPMs that concentrate their sales in a single state or a few states to obtain early
releases of the great majority of their escrow deposits. This outcome was never contemplated and
threatens to undermine the effectiveness of the Model Escrow Statutes. Escrow funds so minimized are
not adequate to provide security to the States nor do they prevent unfair profit taking.

HOW DOES THE CURRENT ALLOCABLE SHARE RELEASE PROVISION S UBVERT THE MODEL STATUTE?

By way of example, consider an NPM that makes all its sales -- 100 million cigarettes -- in a state whose
allocable share of MSA payments is two percent. Under the current statute, although the NPM sold 100
million cigarettes in the State, the amount it would have to leave in escrow would be based on only 2
million cigarettes. This permits an NPM that has geographically concentrated sales to obtain a refund of
the vast majority of its escrow deposits. This allows the NPM to significantly lower the cost of its
cigarettes, because the NPM is not escrowing its full share of the future healthcare burden that its product
imposes on the State. In lowering the cost, the NPM presents a product that is very attractive to youth,
who tend to be more price-sensitive than adults. People that start smoking as minors are much more
likely to become daily smokers, and eventually become a healthcare burden on the State.
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How DOES THE PROPOSED AMENDMENT REMEDY THE PROBLEM?

[BILL #] eliminates the unintended consequence of the original language that has compromised the law’s
effectiveness. [BILL #] provides that the MSA payments relevant to release would not be limited to a
State’s allocable share of the NPM’s (hypothetical) total MSA payments. In other words, where the NPM
sells 100 million cigarettes in a State, the NPM would be entitled to a release only to the extent that its
escrow payment exceeded what would have been its MSA payment on these 100 million cigarettes.

WEREN’T STATES TOLD THEY WERE NOT SUPPOSED TO AMEND THE MODEL STATUTE?

NO. The amendment is consistent with the purposes of the Model Escrow Statute: it sharply reduces the
ability of an NPM to minimize its payments by concentrating its sales in one or two states and it sharply
reduces the unintended disparity created by the current Model Escrow Statute. Moreover, the Original
Participating Manufacturers (“OPMs”) and the largest Subsequent Participating Manufacturers (“SPMs™)
have signed letters of assurance that the amendment will not affect the ability of the Model Escrow
Statutes to protect the States from any potential downward adjustments in MSA payments.

IS TH E AMENDMENT CONSTITUTIONAL?

There is no significant risk that the proposed amendment is unconstitutional. The Model Escrow Statute,
has been challenged in several lawsuits, and has consistently been upheld as a valid enactment. For
example, in Star Scientific Inc. v. Beales, 278 F.3d 339 (4th Cir.), cert. denied, 123 S.Ct. 93 (2002), the
Fourth Circuit Court of Appeals held that Virginia’s statute was constitutional under the Equal Protection,
Due Process, and Commerce Clauses. Moreover, in the unlikely event the amendment was struck down,
a "back-up provision" eliminates the paragraph dealing with the allocable share release. Should the
Model Escrow Statute thereafter be held to be unconstitutional because of the ABSENCE of the allocable
share release paragraph, then the original Model Escrow Statute allocable share release language would
be restored. As a result, in the remote event that BOTH alternative changes (i.c., eliminating the
loophole, and eliminating the release paragraph altogether) are held unconstitutional, the Statute would be
restored to its original position. (Le.: If you amend your assault statute, and the amendment is held
unconstitutional, assault doesn't become legal. Rather the law is restored to its original position.)

WILL PASSAGE OF THE AMENDMENT PUT AT RISK MY S' TATE’S MSA PAYMENTS?

NO. Passing the amendment will NOT jeopardize a State's MSA payments. The only parties that could
make such a challenge are parties to the MSA. As noted, the parties that make more than 99 percent of
the payments have signed letters of assurance that the amendment will not affect the validity of the Model
Escrow Statutes. Companies that want to maintain an unfair competitive advantage may try to scare
States with misinformation so that they can continue to profit by exploiting the loophole in the current
statute. States that enact the amendment will ensure that NPMs who sell in their States make escrow
deposits as originally intended. ‘

WILL THE PROPOSAL HAVE A FISCAL IMPACT?

The proposed amendment would likely be “revenue neutral.” Escrow deposits do not constitute state
revenues; they remain the property of the NPM. However, the legislation would likely result in a
reduction in the administrative costs of enforcing the Model Escrow Statute because there would be fewer
requests for releases from escrow for the State to process. Moreover, should the State obtain a judgment
against an NPM to recover the health care costs imposed on the State by the NPM’s products, the
proposed legislation would enhance the State’s ability to recover that judgment.



TEXT OF ALLOCABLE SHARE AMENDMENT e 7 7l
| 1.

TO MODEL STATUTE

Tl Subparagraph B of paragraph 2 of subdivision b of section XXX is amended
to read as follows:

(B) to the extent that a tobacco product manufacturer establishes that the amount
it was required to place into escrow on account of units sold in the State in a particular

year was greater than the—state's—allocable—share—of—the—totalpayments—that—such

tha{—Agreement—e%hef—th&n—ﬂae—B&ﬂmH&dju-smeﬂt-) the Master Settlement Aggeemen
payments, as determined pursuant to section IX(i) of that Agreement including after final

determination of all adjustments, that such manufacturer would have been required to

make on account of such units sold had it been a participating-manufacturer Participating
Manufacturer, the excess shall be released from escrow and revert back to such tobacco

product manufacturer; or

§ 2. Severability Clause.

If this act, or any portion of the amendment to subparagraph b of paragraph 2 of
subdivision b of section XXX made by this act, is held by a court of competent
jurisdiction to be unconstitutional, then such subparagraph b shall be deemed to be
repealed in its entirety. If paragraph 2 of subdivision b of section XXX shall thereafter
be held by a court of competent jurisdiction to be unconstitutional, then this act shall be
deemed repealed, and subparagraph b of paragraph 2 of subdivision b of section xxx be
restored as if no such amendments had been made. Neither any holding of
unconstitutionality nor the repeal of subparagraph b of paragraph 2 of subdivision b of
section XXX shall affect, impair or invalidate any other portion of section XXX, or the
application of such section to any other person or circumstance, and such remaining
portions of section xxx shall at all times continue in full force and effect.
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