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1 Section 1.
2 This Act shall be known as the Environmental Trust Financing Act.
3 Section 2. As used in this Act:
4 (A)  “Ancillary Agreement” means any bond insurance policy or other- financial
5 arrangement entered into in connection with the issuance of Environmental Trust Bonds.
St Y
6 (B)  “Assignee” meanf/ ion o TeCO enti

|m,/m!u~—3 3 pect LK a /17//A441 +y 44«4,44
7  Speeidl_purpose-entity, W/ n affiliate of the Public Utility, to which an interest in

8  Environmental Control Property is sold, transferred or conveyed.

9 }C)\ /M/W_\thePub eWMS@sin.

10 “Environmental tivities” means action ertakegn by a Public Utility

11 t causes the tility to incur Enviro
12 (E)  “Environmental Control Charges” means Nonbypassable Charges for the use or

13 availability of utility services approved by the Commission under a Financing Order to fully

14  recover Environmental Control Costs, b4t Jshall be collected by aPublic Uslity, iis SHeTESSORS.
15 \orotier co jerr agents, as provided for in the Financing Order.
16 ® “Environmental Control Costs” means:

Jfﬂfckc(
17 @) all costs incurred or/to be incurred by a Public Utility to construct, install
18  or otherwise put in place Environmental Control Equipment;

,w,:cd
19 (i)  all costs incurred 07t0 be incurred by a Public Utility to retire any existing
20  plant, facility or other utility property in order to reduce, control or eliminate environmental

(v

21 emissions in accordance with federal or state &t,am,te}/ regulations, administrative orders or

3

22 judicial orders or decrees. \Sukh¥etirement costs shall include, Without Timitation, the book value

23 of the property to be retired MpH\aS'{demolition and similar costs, net of any salvage value:




1 (iii)  all costs incurred or/w be incurred by an Public Utility for conservation,

2 energy efficiency or simiMemmd-side management programs or measures; -

3 (iv)  all debt service, including interest, payable on Environmental Trust Bonds
S

4 issued-purs to7a Fi HTE ;

5 ) all taxes, including gross receipts taxes and income taxes, related to the

. s . .
6  collection and recoveryof Environmental Control Charges;

7 (vi)  all payments required to be made pursuant to Ancillary Agreements,As_
M by
8  {yé&laslamounts needed to fund M reserve accounts; and
9 (vii) all other costs related to the issuance and servicing of Environmental
’ TYM“‘ 3.f,¢n5}tm,(&\

10 Cént,ml } Bonds, including, ~without\_lisnitaijom, ( servicing fees, trustee fees. legal fees.
A
11  administrative fees, placement fees, capitalized interest and rating agency fees.

12 (G) “Environmental Control Equipment” means -any device, facility or technology

13 designed for, and with the primary purpose of, removing pollution from or preventin

14  reducing or remediating the pollution of air, water or soil.{ “Environmental Control Equipment™

18 \ device, equipment, facility, or technol of “wastewater” or the removal

9

19 of “pollutants” from astewater”, as those terms are defined at Wis. Admin.

20 [ Code § NR 211.03(13) and Wis. Admin. Code § NR 205.03(28) and (43), respectively.

\
21 (H)  “Environmental Control Property” means the rights and interests &F %
22 ( Pubk btility, oL S SUCCessOrs o Assi under a Financing Order, including withiout
ﬁvce‘,h(d(\

23 Wall of the following: Cw
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6] The right to impose, collect and receive Environmental Control Charges

Bavirerimental ControNCests.
(ii) The right Under the Eimaneing ©rder to obtain periodic adjustments of

Environmental Control Charges under Sections 3 (C) (IIT) and 3(F).

@ “Environmental Trust Bonds” means bonds, debentures, notes, certificates of

participation, certificates of beneficial interest, certificates of ownership, or other evidences
of indebtedness that are issued by an Public Utility, its successors or an Assignee under a
Financing Order, the proceeds of which are used directly or indirectly to recover, finance
or refinance Environmental Control Costs, and that are secured by or payable from

Environmental Control Property. (If certificates of partieipation, certificate icialmterest,

orgcertific ownership are issued, references-inthis Act to prinCipak-imterest, or premium
—— 7
all refer to comparable M ‘

(J)  “Financing Order” means an order of the Commission approving the issuance of
Environmental Trust Bonds, the collection of Environmental Control Charges and the creation of
Environmental Control Property.

(K)  “Nonbypassable Charge” means a charge in a Financing Order payable by a

customer to a Public Utility or its Assignees or successors regardless of the identity of the

= LN gt

customer’s public utility service supplier.
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S ‘) MQ
Section 3. voen {'{fﬁ

77

(A) A Public Utility may,/ﬂi/ts/d/iw apply to the Commission for a

me?

Financing Order. An application for a Financing Ordey shall includ?Qa description of the
Environmental Control Equipment the Public Utility proposes to install, of the property it
proposes to retire, or of the demand-side management programs Or measures it proposes to
implement; the reasons for installing the Environmental Control Equipment, retiring the property

or implementing the demand-side management programs or measures; and an estimate of the :

Y]

cost to install the Environmental Control Equipment, to retire the property or to implement the K”‘/\A)}g
¢

demand-side management programs Or measures. (A Public Utility may, in its sole discretion, D‘m“& :? k

choose to finance the Environmental Control Activities that are the subject of a Financing Order

entirely with debt and will indicate its choice in its application.] The information provided in an

application for a Financing Order is in addition to, and does not.replace, information otherwise

ign for a certifieat€ of public convenience and

to install

z»!%‘f

required by the Commission in an applica
weey ¢

necessity, or other authorization r Environmenta] Control Equipment, to

retire the pr or to implement the demand-side management programs or measures.vu'

An application for a Financing Order under this Act shall take the place of any application that

would otherwise be required under Wis. Stat. Section@f@nd a Financing Order shall take )
15%4an¢ "f) publie utl. Securcties .

the place of any certificate of authority that would otherwise be required under Wis. Stat.

. secwfglgp;( Dfppl‘“"‘"-p b{) 1sSugnal®

(B) The Commission shall issue a Financing Order or an order rejecting the
application no later than [90] days after the Public Utility files its application. In deciding
whether to approve or reject the application, the Commission shall apply ‘a public interest

standard.



-

1 (C) In aFinancing Order, the Commission shall:
: J

2 1) Indicate the amount of Environmental Control Costs to be recovered and

3 the period over which the Environmental Control Charges are to be recovered.

4 (ii)  Include terms ensuring that the imposition and collection of
5  Environmental Control Charges aﬁthgnizﬁln,th(ﬂnanﬁﬁgﬂ:dﬁ are a Nonbypassable Charge.
6 (iti)  Include a mechanism requiring that Environmental Control Charges be

7  reviewed and adjusted by the Commission at least annually within 45 days of the anniversary
8 date of the issuance of the Environmental Trust Bonds, to correct any overcollection or
9  undercollection of the preceding 12 months (or shorter period as applicable) and to otherwise

10  ensure the expected recovery of amounts sufficient to timely provide for the recovery of all

11  Environmental Control CostsWe ts of de vice™and other—eharges in

12 onnection with the Envi ent nds.

T

13 D) othny ' heanironmemal Control Bonds may Do yeM

14 not be considered by the Commission for any regulatory or other purpose to be debt of the M,&wda
. j" O Sw
sy Lh e Lo

15  Public Utility.

IVE 1N a

16 (E) A Financing Order isef sgrdance with-its terms;-aad, notwithstanding
17  anyNaw te-the contraryyth r_with i ol Charges

18 WW&MW irrevocable - rtd, Except for periodic adjustments (p-the
19 C Environmental Control Charges under Sections wmall not be subject to

20 reduction, impairment, or adjustment b;/\fgr_thc;.aeﬁmf the Cqmmission, f FASON,

Fina

. . .. L . g \ I
21 %MI limited to the application of the proceeds of the Environmental TrustBonds to
22 “purposes otfrex than Environmental Control Cests™0f otherwise in violation e Ac

23 Kinaneing Order. gty
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® ( ot standjrig any othef proXision o the Commission shall approve such
L B e NUR

adjustments to the Environmental Control Charges as may be necessary to ensure timely

recovery of all Environmental Contro] Costs that are-the-subject of-the-Fimancing-Ordey, and the

T refancing the —~nciuding the

(G)  Environmental Trust Bonds, Environmental Control Charges and all transactions

herein authorized or permitted under a Financing Order shall be binding in accordance with their
terms notwithstanding that the Financing Order is later vacated, modified or otherwise held to be
invalid in whole or in part.

(H)  Notwithstanding ahy other provisions of law, a Financing Order may be reviewed
by the Circuit Court of Dane County upon a filing within 30 days after the Financing Order is
issued by a party to the Commission proceeding in which the Financing Order was approved.

All appeals of a Financing Order shall be heard and determined as expeditiously as possible with

lawful precedenc;e over other matters. Judicial review of a Financing Order shall be based solely
on the record before the Commission and briefs to the court and shall be limited to whether the
Financing Order conforms to the Constitution and laws of this State and the United States and is
within the authority of the Commission under this Act. sw‘ov c‘w,...(

) At the request of a Public Utility, the Commission may adopt iFinancing Order
providing for retiring and refunding Environmental Trust Bonds if the Commission finds that the
future Environmental Trust Charges required to service the new Environmental Trust Bonds,
including transaction costs, will be less than the future Environmental Control Charges required

to service the Environmental Trust Bonds being refunded, or that the refunding is otherwise in
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the public interest. On the retirement of the refunded Environmental Trust Bonds, the
Commission shall adjust the related Environmental Control Charges accordingly.

Q) The Commission shall not have authority either by rescinding, altering, or
amending the Financing Order or otherwise, to revalue or revise for rate-making purposes the
Environmental Control Costs, or the costs of providing, recovering, financing, or refinancing the
Environmental Control Costs, determine that the Environmental Contro} Charges are unjust or
unreasonable, or in any way reduce or impair the value of Environmental Control Property either
directly or indirectly by taking the Environmental Control-Charges into account when setting
other rates for the Public Utility, nor shall the amoynt of revenues arising with respect thereto be
subject to reduction, impairment, postponement, Or termination.

Section 4.

(A)  Environmental Control Property shall constitute a present property right even
though the imposition and collection of Environmental Control Charges depends on the
Public Utility performing its servicing functions relating to the collection of Environmental
Control Charges and on future electricity consumption.( The Financing Order shall remain in
effect and the Environmental Control Property shall continue to exist until the Environmental

Trust Bonds and all costs related to the bonds and any Ancillary Agreements have been paid in

full. >

the revenues and collections arising from that property are not subject to setoff, counterclaim,

(B)  The interest of an Assignee or pledgee in Environmental Control Property and in

surcharge or defense by the Public Utility or any other person or in connection with the
bankruptcy of the Public Utility or any other entity. A Financing Order shall remain in effect

and unabated notwithstanding the bankruptcy of the Public Utility or its successors.
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Section 5.

(A)  The proceeds of the Environmental Trust Bonds shall be placed in a separate
account and used solely for the purpose of paying Environmental Control Costs, except that,
where the Public Utility proposes to retire property, the proceeds corresponding to the book
value of that property shall be used solely for the purpose of refinancing or retiring debt or equity
of the Public Utility.

(B)  Environmental Control Property may be transferred, sold or assigned to an
Assignee and may be pledged to secure Environmental Trust Bonds.

(C) A Public Utility recovering Environmental Control Charges shall provide a
concise explanation of the Charges to its customers annually by means of bill inserts, website
information or other appropriate means.

(D)  The Environmental Trust Bonds are hereby made securities in which all public
officers and bodies of this state and all public corporations, municipalities and municipal
subdivisions, all insurance companies and associations and other persons carrying on an
insurance business, all banks, bankers, trust companies, savings banks and savings associations
including savings and loan associations, building and loan associations, investment companies
and other persons carrying on a banking business, all administrators. conservators. guardians.
executors, trustees and other fiduciaries, and all other persons whatsoever who are now or may
hereafter be authorized to invest in bonds or in other obligations of this state, may properly and
legally invest funds, including capital, in their control or belonging té them. The Environmental
Trust Bonds are also hereby made securities which may be deposited with and may be received

by all public officers and bodies of this state and all municipalities and public corporations (or

7¢. 52709
: 2 LA

G I
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any purpose for which the deposit of bonds or other obligations of this state is now or may
hereafter be authorized.

Section 6.

(A)  An agreement by a Public Utility or assignee to transfer Environmental Control

‘Property that expressly states that the transfer is a sale or other absolute transfer signifies that the

transaction is a true sale and is not a secured transaction and that title, legal and equitable. has
passed to the Assignee.

(B) A true sale under this Act applies regardless of whether the purchaser has any
recourse against the seller, or any other term of the parties’ agreement, including the seller’s
retention of an equity interest in the Environmental Control Property, or the providing of any
indemnifications, obligations or repurchase rights by the seller, the fact that the Public Utility
acts as a servicer of Environmental Control Charges relating to the Environmental Control
Property, or the treatment of the transfer as a financing for tax, financial reporting or other
purposes.

Section 7.

(A) A valid and enforceable lien and security interest in Environmental Control
Property or Environmental Control Charges may be created only by a Financing Order and the
execution and delivery of a pledge or assignment of such property or charges to secure
Environmental Trust Bonds.

(B)  Notwithstanding any provision of the uniform commercial code to the contrary,
any pledge of or other security interest in revenues, moneys, accounts, contract rights, general
intangibles or other personal property made or created to secure Environmental Trust Bonds

shall be valid, binding and perfected from the time when such pledge is made or other security
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interest attaches without any physical delivery of the collateral or further act, and the-lien of any
such pledge or other security interest shall be valid, binding and perfected against all parties
having claims of any kind in tort, contract or otherwise against the pledgor or grantor irrespective
of whether or not such parties have notice thereof. No instrument by which such a pledge or
security interest is created nor any financing statement need be recorded or filed.

(C)  The lien and security interest shall attach automatically from the time that value is
received for the Environmental Trust Bonds and shall be a continuously perfected lien and
security interest in the Environmental Control Property and all proceeds of the property, whether
accrued or not, and shall take precedence over any subsequent judicial and other lien creditor.

(D)  The priority of a lien and security interest under this Act is not impaired by any
later modification of the Financing Order or by the commingling of funds arising from
Environmental Control Charges with funds of the Public Utility, and any other security interest
that may apply to those funds shall be terminated when they are transferred to a segregated
account for the Assignee or otherwise the secure Environmental Trust Bonds. If Environmental
Control Property has been transferred to an Assignee, any proceeds of that property shall be held
in trust for the Assignee.

(E) In the event of default by the Public Utility or its successors, in payment of
revenues arising with respect to Environmental Control Property, the Commission or a court of
appropriate jurisdiction, upon the application of the Assignee or a party holding Environmental
Trust Bonds or representing the holders thereof, and without limiting any other remedies
available to the applying party, shall order the sequestration and payment, pursuant to this Act
and refinancing arrangements hereunder, of revenues arising with respect to the Environmental

Control Property. Any such order shall remain in full force and effect notwithstanding any

-10-




10

11

12

13

14

15

16

17

18

19

20

21

- 22

23

bankruptcy, reorganization, or other insolvency proceedings with respect to the debtor, pledgor
or transferor of the property.

(F)  Environmental Control Property shall constitute an account as that term is used in > /
this Act. P

(G)  Environmental Control Property shall be in existence whether or not the revenue
or proceeds in respect to the property have accrued and whether or not the value of the property
right is dependent on the customers of a Public Utility receiving service.

(H)  Changes in the Financing Order or in £he customers’ Environmental Control
Charges do not affect the validity, perfection, or priority of ‘a security interest pursuant to this
Act.

@ The description of Environmental Control Property in a security agreement or
other agreement is sufficient if it refers to this Act and the Financing Order establishing the
Environmental Control Property.

€)) This Act shall control in any conflict between this Act and any other law of this or
any other state regarding the attachment and perfection and the effect of perfection and priority
of any security interest in Environmental Control Property.

Section 8.

0" 4

(A)  Environmental Trusf Bonds are not a debt or obligation of the state and are not a Y? ‘)}’ (i\\
charge on its full faith and credit or taxing power. >

(B)  The state pledges, for the benefit and protection of the holqers of Environmental
Trust Bonds and the Public Utility, that it will not take or permit any action that would impair the (Y &~

value of Environmental Control Property, reduce or alter, except as allowed under Section 3(D),

or impair the Environmental Control Charges to be imposed, collected, and remitted for the

-11-
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benefit of the holders of Environmental Trust Bonds, until the principal, interest and premium,
and any other charges incurred and contracts to be performed in connection with the related
Environmental Trust Bonds have been paid and performed in full. Any party issuing

Environmental Trust Bonds is authorized to include this pledge in such bonds and any

documentation relating thereto.
Section 9.

(A) The acquisition, ownership or disposition of any direct interest in any
Environmental Trust Bond shall not be taken into account in determining whether a person is <
subject to any income tax, single business tax, franchise tax, business activities tax, intangible (\,Y‘\
property tax, e);cise tax, stamp tax, or any other tax imposed by this state or any agency or
political subdivision of this state.

(B) Any successor to a Public Utility, whether pursuant to any bankruptcy,

reorganization, or other insolvency proceeding or pursuant to any merger or acquisition, sale or
transfer, by operation of law, as a result of Public Utility restructuring or otherwise, shall
perform and satisfy all obligations of the Public Utility in the same manner and to the same
extent as the Public Utility, including, but not limited ‘to, collecting and paying to the person
entitled to revenues with respect to the Environmental Control Property.

(C)  An Assignee or financing party shall not be considered to be a public utility or
person providing electric service solely by virtue of the transactions described in this Act.

Section 10. \}))

Effective on the date the first Environmental Trust Bonds are issued under this Act, if any ‘Q\:\\JJ\

Q
. . . . . .. . N
provision of this Act or portion of this Act is held to be invalid or is invalidated, superseded, [N
. | | , A
replaced, repealed, or expires for any reason, that occurrence does not affect the validity or 0
("
ro®
\

12 \



1  continuation of any other provision of this Act that is relevant to the issuance, administration,
2  payment, retirement, or refunding of Environmental Trust Bonds or to any actions of the
3 Public Utility, its successors, an Assignee, a collection agent, or a party lo transaclions

4  authorized by this Act, which shall remain in full force and effect.

-13-
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1 AN AcT ...; relating to: the issuance of debt by public utilities to finance certain

2 environmental activities.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be prepared for a subsequent
version of this draft.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
SEcTION 1. 196.01 (5) (b) 7. of the statutes is created to read:

v
196.01 (5) (b) 7. An assignee, as defined in s. 196.027 (1) (b), unless the assignee

furnishes, directly to the public, telecommunications or sewer service, heat, light,

J

3
4
5

@ Water,@fl;owel;\ or, by means of pipes or mains, natural gas.
7 SECTION 2. 196.027Jof the statutes is created to read:
8

196.027 Environmental trust financing. (1) DEFINITIONS. In this section:
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(a) “Ancillary agreement” means any bond insurance policy or other financial
arrangement entered into in connection with the issuance of environmental trust
bonds.

(b) “Assignee” means any person to which an interest in environmental control
property is sold, transferred, or conveyed and any successor to such a person.

(c) “Environmental control activity” means any of the following:

1. Construction, installation, or otherwise putting into place environmental
control equipment. |

2. The retiring of any existing plant, facility, or other property to
reduce, control, or eliminate environmental emissions in accordance with federal or
state law.

3. A conservation, energy efficiency, or similar demand-side management
program or measure.

(d) “Environmental control charge” means a charge paid by customers of a
public utility for the public utility to recover environmental control costs and
financing costs.

(e) “Environmental control cost” means a cost incurred or expected to be
incurred by a public utility in undertaking an environmental control activity and,
with respect to an environmental control activity described in par. (c) 2., includes the
book value of property that is retired and any demolition or similar costs that exceed
the salvage value of the property.

(f) “Environmental control equipment” means any device, facility, or technology
that is designed for the primary purpose of removing pollution fromg(')r preventing,

reducing, or remediating the pollution ofdgir, water, or soil.
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(g) “Environmental control property” means the right specified in a financing
order to impose, collect, or receive environmental control charges@' or to obtain
adjustments to such charges as provided in this section, and any interest in such
right.

(h) “Environmental trust bonds” means bonds, debentures, notes, certificates
of participation, certificates of beneficial interest, certificates of ownership, or other
evidences of indebtedness that are issued by a public utility or an assignee, the
proceeds of which are used directly or indirectly to recover, finance, or refinance
environmental control costs and financing costs, and that are secured by or payable
from environmental control property.

(1) “Financing cost” means any of the following:

1. Debt service, including interest, that is payable on environmental trust
bonds.

2. A payment required under an ancillary agreement, including any amount
required to fund a reserve account.

3. Any other cost related to issuing and servicing environmental trust bonds,
including servicing fees, trustee fees, legal fees, administrative fees, placement fees,
capitalized interest, and rating agency fees.

() “Financing order” means an order issued by the commission under sub. (2)
that allows for the issuance of environmental trust bonds, the collection of
environmental control charges, and the creation of environmental control property.

(k) “Public ﬁ{ility” means a public-utility that provides electricity directly or

indirectly to the public andbﬁncludes any successor to such a public utility.
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(2) FINANCING ORDERS. (a) Applications. A public utility may apply to the
commission for a financing order. In addition to any other information required by
the commission, a public utility shall do all of the following in an application:

1. Describe the environmental control activities that the public utility proposes
to undertake and the reasons for undertaking the activities.

2. Estimate the environmental control costs of the activities described under
subd. 1)',

3. Indicate whether the public utility proposes to finance all or a portion of the
costs estimated under subd. 2.Jwith environmental trust bonds. If the public utility
proposes to finance a portion of the costs, the public utility shall identify that portion
in the application.

4. Estimate the financing costs of the environmental trust bonds proposed
under subd. 3'./

5. Estimate the environmental control charges necessary to recover the
environmental control costs and financing costs estimated in the application.

(b) Commission powers and duties. 1. No later than 90 days after receiving an
application under par. (a)J, the commission shall issue a financing order or an order
rejecting the application. The commission shall issue a financing order if the
commission finds that the order is consistent with the public interest.

2. In a financing order issued to a public utility, the commission shall do all of
the following:

a. Except as provided in subd. 3?{ specify the amount of environmental control
costs and financing costs f;hat may be recovered through environmental control

charges and the period over which such costs may be recovered.
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b. Require customers of the public utility to pay environmental control charges
to the public utility during the period specified in the order, regardless of whether
the customers subsequently obtain electric service from a different public utility
during the period.

c. Include requirements and procedures for the commission to review
environmental control charges at least annually within 45 days of the anniversary
date that environmental trust bonds are issued pursuant to the order and, if
necessary, adjust the environmental control charges that customers are required to
pay under the order to correct for any overcollection or undercollection of the charges
or to otherwise ensure the public utility’s timely recovery of environmental control

costs and financing costs. M i< er {w/ o / ar
d. Specify the environmental control property/that may be used to pay or secure

eﬁvironmental trust bonds.

3. In a financing ordex&,’he commission may exclude a portion of environmental
control costs from recovery only if a public utility indicates under par. (a) 3§/that the
public utility does not propose to finance that portion with environmental trust
bondsfl

4. Except as provided in par. (c¢), a financing order is irrevocable and the
commission may reduce, impair, or otherwise adjust environmental control charges
approved in the order only as provided under subd. 2. c.”

(c) Subsequent orders. At the request of a public utility that has been issued
a financing order par. (b), the commission may issue a subsequent financing order
that provides for retiring or refunding environmental trust bonds issued pursuant
to the original financing order if the commission finds that environmental trust

bonds issued pursuant to the subsequent financing order have lower financing costs
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than the environmental trust bonds issued pursuant to the original financing order
or that retiring or refunding the environmental trust bonds issued pursuant to the
original ﬁnancing order is otherwise in the public interest.

(d) Judicial review. 1. In this paragraph, “order” means a financing order or
an order rejecting an application under par. (b) 1'.,

2. Notwithstanding s. 227 .52{ an order is reviewable only by an action for
certiorari in the circuit court for Dane County that is commenced by any party to the
proceeding on the order, within 30 days after the date on which notice of the order
is mailed to that party. The court shall@proceed to hear and determine the action
as expeditiously as possible and give the action precedence over other matters not
accorded similar precedence by law. Any party to the certiorari proceedings may
appeal the decision of the court.

(e) Effect of orders. 1. A financing order shall remain in effect until the
environmental trust bonds issued pursuant to the order have been paid in full and
the financing costs of the bonds have been recovered in full.

2. A financing order issued to a public utility shall remain in effect and
unabated notwithstanding the bankruptcy of the public utility.

(3) EXCEPTIONS TO COMMISSION JURISDICTION. If the commission issues a
financing order to a public utility, the commission may not, in exercising its powers
and carrying out its duties under this chapter, consider the environmental trust
bonds issued pursuant to the order to be the delﬁ; of the public utility, the
environmental control charges paid under the order to be the revem{e of the public
utility, or the environmental control costs or financing costs specified in the order to

be the cos{:s of the public utility.
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(4) PuBLIC UTILITY DUTIES. (a) A public utility shall place the proceeds of any
environmental trust bonds issued pursuant to a financing order in a separate
account and may use the proceeds only for paying environmental control costs and
financing costs, except that, if the public utility proposes to retire property, the
proceeds corresponding to the book value of that property may be used only for
refinancing or retiring debt or equity of the public utility.

(b) A public utility shall annually provide to its customers a concise explanation
of the environmental control charges approved in a financing order issued to the
public utility. The explanation may be made by bill inserts, _y_ve%site information, or
other appropriate means.

(5) ENVIRONMENTAL CONTROL PROPERTY. (a) Environmental control property
that is specified in a financing order shall constitute a present property right
notwithstanding that the imposition and collection of environmental control charges
depend on the public utility to which the order is issued performing its servicing
functions relating to the collection of environmental control charges and on future
electricity consumption.

(b) Environmental control property specified in a financing order shall
continue to exist until the environmental trust bonds issued pursuant to the order
are paid in full and all financing costs of the bonds have been recovered in full.

(c) Environmental control property specified in a financing order issued to a
public utility may be transferred, sold, or assigned to any person, including an
affiliate of the public utility, and may be pledged to secure environmental trust bonds
issued pursuant to the order.

(d) The interest of an assignee or pledgee in environmental control property

specified in a financing order issued to a public utility, and in the revenues and
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collections arising from that property, are not subject to setoff, counterclaim,
surcharge, or defense by the public utility or any other person or in connection with
the bankruptcy of the public utility or any other entity.

(6) ENVIRONMENTAL TRUST BONDS NOT PUBLIC DEBT. The state is not liable on
environmental trust bonds and the bonds are not a debt of the state. An issue of
environmental trust bonds does not, directly or indirectly or contingently, obligate
the state or a political subdivision of the state to levy any tax or make any
appropriation for payment of the bonds.

7 ENVIROM/[ENTAL TRUST BONDS AS LEGAL INVESTMENTS. Any of the following

may legally invest any sinking funds, moneys, or other funds belonging to them or

- under their control in environmental trust bonds:

(a) The state, the investment board, public officers, municipal corporations,
political subdivisions, and public bodies.

(b) Banks and bankers, savings and loan associations, credit unions, trust
companies, savings banks and institutions, investment companies, insurance
companies, insurance associations, and other persons carrying on a banking or
insurance business.

(¢) Personal representatives, guardians, trustees, and other fiduciaries.

(8) STATE PLEDGE. (a) In this subs‘é;:tion, “bondholder” means a person who
holds an environmental trust bond.

(b) The state pledges to and agrees with bondholders that the state will not do
any of the following:

1. Take or permit any action that impairs the value of environmental control

property.
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2. Except as allowed under this section, reduce, alter, or impair environmental
control charges that are imposed, collected, and remitted for the benefit of the
bondholders until any principal, interest, premium, or other charge incurred, or
contract to be performed, in connection with environmental trust bonds held by the
bondholders are paid or performed in full.

(c) Any person who issues environmental trust bonds is allowed to include the
pledge specified in par. (a) in the bonds and relating documentation.

SEcTION 3. 201.01 (3)‘/0f the statutes is renumbered 201.01 (3) (intro.) ‘e{nd

©W 0 =N O O s~ W N

amended to read:

[y
o

201.01 (3) (intro.) “Securities” means capital stock and evidences of

11 indebtedness of a public service corporation, netincluding-however(a)any but do
12 not include any of the following:

13 (a) Any obligation of a public service cprporation which is not a public utility
_Pver Adt.

as defined in the federal pewer—e-ei, falliﬁg due one year or less after its date and

15 bearing date not later than the day of sale~or(b)-any.

16 (b) Any evidence of indebtedness of a public service corporation which is a

17 public utility as defined in the federal ) the 1ssuance renewal or

assumption of which is exempt from see: 04 (a) of the federal by the
p s exemp ,@ rewerae% y
19 provisions of see-[ZO4 (e) thereof;-er{e)-any.

20 (c) Any obligation issued to the United States of America in connection with

21 loans for rural teleﬁnaglgmcaémns ffclhtles made pursuant to the zrural
22 el-evtrrﬁ-catmrrae%)f 1936 as amended;-er{d)-any.
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1 (d) Any securities issued by a corporation organized under ch. 185 for the
2 purpose of furnishing telecommunications service in rural areas.

History: 1971 c. 164 s. 88, 1977 c.29; 1981 c 347 s. 80 (2); 1983 a,,189; 1985 a. 79; 1985 a. 297 s5. 13,76; 1993 a. 16, 123, 496, 1997 a. 140 s. 11; Stats. 1997 5. 200.01;
1999 a. 9; 1999 a. 150 s. 653; Stats. 1999 . 2

SECTION 4. 201 01 (3) (e) of the statutes is created to read:

201.01 (3) (e) Any environmental trust bonds issued pursuant to a ﬁnar_lcing

J

order of the commission under s. 196.027 (2).

A v W

(END)
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ber and amend 201.01 (3); and to create 196.01 (5) (b) 7.,
I 196.027 and 201.01 (3) (e) of the statutes; relating to: the issuance of debt by

public utilities to finance certain environmental activities.

\ Analyszs by the Legu,latwe Reference Bureau

f of |

For further 1nformat10n see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 196.01 (5) (b) 7. of the statutes is created to read:

196.01 (5) (b) 7. An assignee, as defined in s. 196.027 (1) (b), unless the assignee
furnishes, directly to the' public, telecommunications or sewer service, heat, light,
water, power, or, by means of pipes or mains, natural gas.

SECTION 2. 196.027 of the statutes is created to read:
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196.027 Environmental trust financing. (1) DEFINITIONS. In this section:

(a) “Ancillary agreement” means any bond insurance policy or other financial
arrangement entered into in connection with the issuance of environmental trust
bonds.

(b) “Assignee” means any person to which an interest in environmental control
property is sold, transferred, or conveyed and any successor to such a person.

(c) “Environmental control activity” means any of the following:

1. Construction, installation, or otherwise putting into place environmental
control equipment.

2. The retiﬁng of any existing plant, facility, or other property to reduce,
control, or eliminate environmental emissions in accordance with federal or state
law.

3. A conservation, energy efficiency, or similar demand-side management
program or measure.

(d) “Environmental control charge” means a charge paid by customers of a
public utility for the public utility to recover environmental control costs and
financing costs.

(e) “Environmental control cost” means a cost incurred or expected to be
incurred by a public utility in undertaking an envirohmental control activity and,
with respect to an environmental control activity described in par. (c) 2., includes the
book value of property that is retired and any demolition or similar costs that exceed
the salvage value of the property.

(f) “Environmental control equipment” means any device, facility, or technology
that is designed for the primary purpose of removing pollution from or preventing,

reducing, or remediating the pollution of air, water, or soil.
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(g) “Environmental control property” means the right specified in a financing
order to impose, collect, or receive environmental control charges, or to obtain
adjustments to such charges as provided in this section, and any interest in such
right.

(h) “Environmental trust bonds” means bonds, debentures, notes, certificates
of participation, certificates of beneficial interest, certificates of ownership, or other
evidences of indebtedness that are issued by a public utility or an assignee, the
proceeds of which are used directly or indirectly to recover, finance, or refinance
environmental control costs and financing costs, and that are secured by or payable
from environmental control property.

(1) “Financing cost” means any of the following:

1. Debt service, including interest, that is payable on environmental trust
bonds.

2. A payment required under an ancillary agreement, including any amount
required to fund a reserve account.

3. Any other cost related to issuing and servicing environmental trust bonds,
including servicing fees; trustee fees, legal fees, administrative fees, plaéement fees,
capitalized interest, and rating agency fees.

() “Financing order” means an order issued by the commission under sub. (2)
that allows for the issuance of environmental trust bonds, the collection of
environmental control charges, and the creation of environmental control property.

(k) “Public utility” means a public utility that provides electricity directly or

indirectly to the public and includes any successor to such a public utility.
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(2) FINANCING ORDERS. (a) Applications. A public utility may apply to the
commission for a financing order. In addition to any other information required by
the commission, a public utility shall do all of the following in an application:

1. Describe the environmental control activities that the public utility proposes
to undertake and the reasons for undertaking the activities. |

2. Estimate the environmental control costs of the activities described under
subd. 1.

3. Indicate whether the public utility proposes to finance all or a portion of the
costs estimated under subd. 2. with environmental trust bonds. If the public utility
proposes to finance a portion of the costs, the public utility shall identify that portion
in the application.

4. Estimate the financing costs of the environmental trust bonds proposed
under subd. 3.

5. Estimate the environmental control charges necessary to recover the
environmental control costs and financing costs estimated in the application.

(b) Commission powers and duties. 1. No later than 90 days after receiving an
application under par. (a), the commission shall issue a financing order or an order
rejecting the application. The commission shall issue a financing order if the
commission finds that the order is consistent with the public interest.

2. In a financing order issued to a public utility, the commission shall do all of
the following:

a. Except as provided in subd. 3., specify the amount of environmental control
costs and financing costs that may be recovered through environmental control

charges and the period over which such costs may be recovered.
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b. Require customers of the public utility to pay environmental control charges
to the public utility during the period épeciﬁed in the order, regardless of whether
the customers subéequently obtain electric service from a different public utility
during the period.

c. Include requirements and procedures for the commission to review
environmental control charges at least annually within 45 days of the anniversary
date that environmental trust bonds are issued pursuant to the order and, if
necessary, adjust the environmental control charges that customers are required to
pay under the order to correct for any overcollection or undercollection of the charges
or to otherwise ensure the public utility’s timely recovery of environmental control
costs and financing costs.

d. Specify the environmental control property that is created and that may be
used to pay or secure environmental trust bonds.

3. In a financing order the commission may exclude a portion of environmental
control costs from recovery only if a public utility indicates under par. (a) 3. that the
public utility does hot propose to finance that portion with environmental trust
bonds.

4. Except as provided in par. (¢), a financing order is irrevocable and the
commission may reduce, impéir, or otherwise adjust environmental control charges
approved in the order only as provided under subd. 2. c.

(c) Subsequent orders. At the request of a public utility that has been issued
a financing order par. (b), the commission may issue a subsequent financing order
that provides for retiring or refunding environmental trust bonds issued pursuant
to the original financing order if the commission finds that environmental trust

bonds issued pursuant to the subsequent financing order have lower financing costs
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SECTION 2
than the environmental trust bonds issued pursuant to the original financing order
or that retiring or refunding the environmental trust bonds issued pursuant to the
original financing order is otherwise in the public interest.

(d) Judicial review. 1. In this paragraph, “order” means a financing order or
an order rejecting an application under par. (b) 1.

2. Notwithstanding s. 227.52, an order is reviewable only by an action for
certiorari in the circuit court for Dane County that is commenced by any party to the
proceeding on the order, within 30 days after the date on which notice of the order
is mailed to that party. The court shall proceed to hear and determine the action as
expeditiously as possible and give the action precedence over other matters not
accorded similar precedence by law. Any party to the certiorari proceedings may
appeal the decision of the court.

(e) Effect of orders. 1. A financing order shall remain in effect until the
environmental trust bonds issued pursuant to the order have been paid in full and
the financing costs of the bonds have been recovered in full.

2. A financing order issued to a public utility shall remain in effect and
unabated notwithstanding the bankruptcy of the public utility.

(3) EXCEPTIONS TO COMMISSION JURISDICTION. If the commission i‘ssues a
financing order to a public utility, the commission may not, in exercising its powers
and carrying out its duties under this chapter, consider the environmental trust
bonds issued pursuant to the order to be the debt of the public utility, the
environmental control charges paid under the order to be the revenue of the public
utility, or the environmental control costs or financing costs specified in the order to

be the costs of the public utility.
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SECTION 2

(4) PUBLIC UTILITY DUTIES. (a) A public utility shall place the proceeds of any
environmental trust bonds issued pursuant to a financing order in a separate
account and may use the proceeds only for paying environmental control costs and
financing costs, except that, if the public utility proposes to retire property, the
proceeds corresponding to the book value of that property may be used only for
refinancing or retiring debt or equity of the public utility.

(b) A public utility shall annually provide to its customers é concise explanation
of the environmental control charges approved in a financing order issued to the

public utility. The explanation may be made by bill inserts, Web site information, or

other appropriate means.

(5) ENVIRONMENTAL CONTROL PROPERTY. (a) W%ntrol property
that is specified in a financing order shall constitute a preserll' property right
notwithstanding that the imposition and collection of environmental control charges
depend on the public utility to which the order is issued performing its servicing
functions relating to the collection of environmental control charges and on future
electricity consumption.

7 ﬁrir'ironmental control property specified in a financing order shall
continue to exist until the environmental trust bonds issued pursuant to the order
are paid in full .and all financing costs of the bonds have been recovered in full.

@[ Erl%vliljonmental control property specified in a financing order issued to a

public utility may be transferred, sold, or assigned to any person, including an

affiliate of the public utility, and may be pledged to secure environmental trust bonds

VWS ER-T Fn. =
issued pursuant to the order(l\ +33 @
o —

%(The interest of an assignee or pledgee in environmental control property

specified in a financing order issued to a public utility, and in the revenu@’;nd
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e
co ections%ﬁsi%it&&,&h&@mp@%re not subject to setoff, counterclaim,

MM*M&-WM!'Mw s

e

suyrcharge, or defense by the public utility or any other person or in connectiop with
the hankruptcy of the public utility or any other entity.

(6) ENVIRONMENTAL TRUST BONDS NOT PUBLIC DEBT. The state is not liable on
environmental trust bonds -and the bonds are not a debt of the state. An issue of
environmental trust bonds does not, directly or indirectly or contingently, obligate
the state or a political subdivision of the state to levy any tax or make any
appropriation for payment of the bonds.

(7) ENVIRONMENTAL TRUST BONDS AS LEGAL INVESTMENTS. Any of the following
may legally invest any sinking funds, moneys, or other funds belonging to them or
under their control in environmental trust bonds:

(a) The state, the investment board, public officers, municipal corporations,
political subdivisions, and public bodies.

(b) Banks and bankers, savings and loan associations, credit unions, trust
companies, savings banks and institutions, investment companies, insurance
companies, insurance associations, and other persons carrying on a banking or
insurance business.

(¢) Personal rebresentatives, guardians, trustees, and other fiduciaries.

(8) STATE PLEDGE. (a) In this subsection, “bondholder” means a person who
holds an environmental trust bond. |

(b) The state pledges to and agrees with bondholders that the state will not do

any of the following:

1. Take or permit any action that impairs the value of environmental control

property.
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2. Except as allowed under this section, reduce, alter, or impair environmental
control charges that are imposed, collected, and remitted for the benefit of the
bondholders until any principal, interest, premium, or other charge incurred, or
contract to be performed, in connection with environmental trust bonds held by the
bondholders are paid or performed in full.

(c) Any person who issues environmental trust bonds is allowed to include the
pledge specified in par. (a) in the bonds and relating documentation.

SECTION 3. 201.01 (3) of the statutes is renumbered 201.01 (3) (infro.) and
amended to read:

201.01 (3) (intro.) “Securities” means capital stock and evidences of
indebtedness of a public sérvice corporation, not-inecluding;however{(a)any but do

not include any of the following:
(a) Any obligation of a public service corporation which is not a public utility

as defined in the federal power-aet Power Act, falling due one year or less after its
date and bearing date not later than the day of saleror(b)-any,

(b) Any evidence of indebtedness of a public service corporation which is a
public utility as defined in the federal power-aet Power Act, the issuance, renewal or

assumption of which is exempt from see: section 204 (a) of the federal power-aet

Power Act by the provisions of see- section 204 (e) thereof;-or{e)any.

(c) Any obligation issued to the United States of America in connection with
loans for rural telecommunications facilities made pursuant to the rural
electrification-aet Rural Electrification Act of 1936, as amended;or{(d)-any.

(d) Any securities issuéd by a corporation organized under ch. 185 for the
purpose of furnishing telecommunications service in rural areas.

SECTION 4. 201.01 (3) (e) of the statutes is created to read:
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SECTION 4
201.01 (3) (e) Any environmental trust bonds issued pursuant to a financing
order of the commission under s. 196.027 (2).

(END)




that

2003-2004 DRAFTING INSERT LRB-4030/1ins
FROM THE MDK.......
LEGISLATIVE REFERENCE BUREAU

INSERT 1-A:

This bill allows an electric public utility, with the approval of the Public Service
Commission (PSC), to finance the cost of certgin environmental control activities
with the proceeds of “environmental trust bonds%{whjch the bill defines as bonds that
are secured by charges paid by the public utility’s customers. The bonds may be
issued by the public utility, or an assignee of the public utility, including an affiliate.

A public utility that applies to the PSC for an order approving the issuance of
the bonds must describe the environmental control activities that the public utility
proposes to undertake and the reasons for undertaking the activities. An
“environmental control activity” is defined as any of the following: 1) construction,
installation, or otherwise putting in place equipmen} for controlling pollutioh; 2) the
retiring of existing property to control pollutior; or 3) a conservation, energy
efficiency, or similar demand-side management programY In addition, the public
utility must estimate the costs of proposed activities and indicate whether the public
utility proposes to finance all or a specified portion of such costs with the bonds. Also,
the public utility must estimate the financing costs of issuing the proposed bonds.

No later than 90 days after the PSC receives an application, the PSC must issue
an order that rejects or approves the application. The PSC must approve the
application if such approval is in the public interest. The bill refers to an order that
approves an application as a “financing order{’) If the PSC issues a financing order,
the order must specify the amount of environmental control and financing costs that
the public utility may recover through charges that the public utility’s customers
must pay over a period specified in the order. The bill refers to such charges as
“environmental control charges’) The PSC may exclude a portion of environmental
control costs from recovery as envirefimental control charges only if the public utility
indicates in the application that it does not propose to finance that portion with
bonds. The order must also require the customers to pay the charges to the public
utility, even if the customers subsequently receive elect%'c service from a different

“environmental control

ublic utility. In additioxl, 4%_? order must specify
propertyZis created ay be used to secure the bonds. “Environmental control

property” is defined as the right, specified in the order, to impose, collect, or receive
the environmental control charges. v

The bill also allows for the PSC to adjust the environmental control charges that
are approved in a financing order. The order itself must include procedures for the
PSC to review environmental control charges annually within 45Ydays of the
anniversary date of the issuance of the bonds. The purpose of the review is to
determine whether any adjustments to the charges are necessary based on any
overcollection or undercollection of the charges. In addition, based on the review, the
PSC may make any other adjustments that are necessary to ensure the public
utility’s timely recovery of the environmental control and financing costs. The bill
also allows a public utility to request a subsequent financing order that allows for
retiring or refunding the bonds issued pursuant to the original financing order. The
PSC may issue a subsequent order if the financing costs of bonds issued pursuant to
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the subsequent order are lower than the financing costs of the bonds issued pursuant
to the original order. The PSC may also issue a subsequent order if retiring or
refinancing the bonds issued pursuant to the original order is otherwise in the public
interest.

The bill prohibits the PSC from revoking a financing order, except for changes
made by a subsequent financing order described above. In addition, the bill provides
that a financing order remains in effect until environmental trust bonds issued
pursuant to the order have been paid in full and the financing costs of the bonds have
been recovered in full. Also, the bill provides that a financing order issued to a public
utility remains in effect notwithstanding the bankruptcy of the public utility. The

‘bill also creates the following limits on the PSC’s jurisdiction over a public utility that

is issued a financing order: 1) the PSC may not consider environmental trust bonds
to be the debt of the public utility; 2) the PSC may not ¢hnsider the environpymental
control charges paid under the order to be the revenuef of the public utility; and 3).

~ the PSC may not consider the environmental control or financing costs specified in

the order to be the costs of the public utility. ¥

In addition, the bill does all of the following:

1. The bill establishes legal characteristics of environmental control property
that is created in a financing order and of any sale, assignment, or transfer of such
property. :

2. The bill provides that, with certain specified exceptions, the state’s version
of /(rmcle 9 of the Uniform Commercial Code governs the granting and enforcing of
security interests in environmental control property-created in a financing order.

3. The bill provides that the state is not liable on environmental control bonds
and that the bonds are not public debt.

4. The bill requires a public utility to place the proceeds of any environmental
trust bonds in, a separate account and use the proceeds only for paying
environmental control and financing costs.

5. The bill requires a public utility that is issued a financing order to provide
annual explanations of environmental control charges to its customers.

6. The bill allows a party to a proceeding in which the PSC issues a financing
order, or rejects an application for an order, to seek judicial review of the PSC’s action
in Dane County circuit court.

7. The bill provides that requirements under current law that apply to the
issuance of securities by public utilities do not apply to the issuance of environmental
trust bonds under the bill.

INSERT 7-23:

If a public utility defaults on an agreement for such a transfer, sale, assignment, or
pledge:/the commission or a court, upon application by an interested party, and
without limiting any other remedies available to the applying party, shall order the

sequestration and payment of any revenueé;rising from the environmental control
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property that is necessary to enforce the agreement. Any such order shall remain
in full force and effect notwithstanding any bankruptcy, reorganization, or other
insolvency proceedings with respect to the public utility.

INSERT 8-3:

(b) Security interests. Except as otherwise provided in this par‘ggraph, the
creation, perfection, and enforcement of security interests in environmental control
property to secure environmental trust bonds are governed by ch. 409.
Notwithstanding ch. 409, with regard to creating, perfecting, and enforcing a valid
security interest in environmental control property to secure environmental trust
bonds, all of the following apply:

1. The description of environmental control property in a security agreement
is sufficient if the description refers to this section and the financing order creating
the environmental control property.

2. A security interest is created, valid, binding, and perfected at the time a
security agreement is made and attaches without any physical delivery of collateral
or other act, and the lien of such security interest shall be valid, binding, and
perfected against all parties having claims of any kind in tort, contract, or otherwise
against the person granting the security interest, regardless of whether such parties
have notice of the lien. The filing or recording of a financial statement or instrument
in which such a security interest is created is not required.

3. A security interest in environmental control property is a continuously
perfected security interest and has priority over any other lien created by operation
of law or otherwise, which subsequently attaches to the environmental control

property.
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4. The priority of a security ihterest created under this paragraph is not
affected by the commingling of proceeds arising from environmental control property
with other amounts.

5. Any changes that the commission makes to a financing order that creates
the environmental control property does not affect the validity, perfection, or priority
of a security interest in the environmental control property.

(c) Sales. The sale, assignment, and transfer of environmental control property -
are governed by this paragraph. All of the following apply to a sale, assignment, or
transfer under this paragraph:

1. The sale, assignment, or transfer is an absolute transfer of, and not a pledge
of or secured transaction relating to, the seller’s right, title, and interest in, to, and
under the environmental control property, if the documents governing the
transaction expressly state that the transaction is a sale or other absolute transfer.
After such a transaction, the environmental control property is not subject to any

claims of the seller or the seller’s creditors, other than creditors holding a prior

J

security interest in the environmental control property perfected under par. (b)

2. The characterization of the sale, assignment, or transfer as an absolute
transfer under subd. lf,and the corresponding characterization of the purchaser’s
property interest is not affected by any of the following factors:

a. Commingling of amounts arising with respect to the environmental control
property with other amounts.

b. The retention by the seller of a partial or residual interest, including an
equity interest, in the environmental control property, whether direct or indirect, or
whether subordinate or otherwise.

c. Any recourse that the purchaser may have against the seller.
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d. Any indemnifications, obligations, or repurchase rights made or provided by
the seller.

e. The responsibility of the seller to collect environmental control charges.

f. The treatment of the sale, assignment, or transfer for tax, financial reporting,

or other purposes.
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Rep. Jensen:

Please review this bill carefully to make sure it achieves your intent. In particular,
please note the following:

1. The provisions of the proposal that you submitted regarding security interests and
sales of environmental control property were difficult for me to ynderstand. Therefore,
I suggest you pay particular attention to proposed s. 196.027 (5).” Some of the language
that I used is based on s. 16.63 (4) (b) and (c), stats., which deals with similar issues
regarding the sale of the state’s rights to tobacco settlement payments.

2. Regarding security interests, the material on page 9, lines 16 to 190f the proposal
is not included because I'm not sure what that material is supposed t6' accomplish. In
particular, the rest of the proposal does not describe how a financing order creates a
security interest. Also, regarding security interests, I was not sure how to incorporate
the material in the proposal on page 10, lines 12 to 16.

v
3. Proposed s. 196.027 (5) (a) 3. is intended to accomplish the material in the proposal
on page 10, lines 17 to 23. Also, isn’t the material on page 10, line 23,to page 11, line

2Aredundant, based on the other provisions in the bill regarding bankruptcy?
)

4. In some cases, the proposal appeared to me to impose substantive requirements in
definitions, which is contrary to our drafting style. For example, I did not include a
definition for “nonbypassable charge” or use that term in the bill. Instead, I tried to
accomplish the purpose of the definition in proposed s. 196.027 (2) (b) 2. b. v

5. The material in the proposal on page 2, lines 5 and 6,is not included because it has
logical problems. “Environmental control chargés” are defined to refer to
“environmental control costs¥y However, in the cited material in the proposal, the
definitiop of “environmental control costs” refers back to “environmental control
chargesY) This approach seems circular and unclear.

6. In the definition of “environmental control equipment%l don’t think it’s necessary
to include references to the terms defined in the Wisconsin Administrative Code.

7. Revenues are not included in the definition of “environmental control property”
because I’'m not sure what that inclusion is supposed to accomplish.
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8. The bill does not affect the requirements for a certificate of authority or a certificate
of public convenience and necessity. Therefore, there is no need to include the material
in the proposal on page 4, lines 11 to 15. the

9. Proposed s. 196.027 (2) (b) 3f/is intended to correspond to the material ix)(proposal
on page 4, lines 9 to 11. However, I'm not sure whether I've carried out your intent.

10. The material in the proposal on page 6, lines 1 to 5Aseems redundant and is not
included. J

11. The material on page 6, lines 6 to 9,s not included because I’'m not sure what it
accomplishes. If you are attempting to Femove financing orders from the jurisdiction
of a court, that would raise separation of powers issues.

J .
12. Proposed s. 196.027 (3) is intended to correspond to the material in the proposal
on page 7, lines 3 to 10.

13. The material in the proposal on page 11, lines 3 and 4;\ is not included because I don’t
know what it is intended to accomplish. 2

14. The material in the proposal on page 11, lines 5 to 7 is not included because it seems
redundant. Ey

15. The material in the proposal on page 11, lines 14 to 16,is not included because I
don’t know what you are trying to accomplish. Why is the reference to the laws of other
states necessary?

16. Is the material in the proposal on page 12, lines 12 to 17necessary? (It isn’t
included in the bill.) Don’t the terms of an assignment govern These issues?

17. Why is it necessary to exclude assignees f7r})m the definition of public utility (which
is accomplished in proposed s. 196.01 (5) b. 7°)? Also, in the material in the proposal
on page 12, lines 18 and 19, what is a “financing party”?

18. The material in the proposal on page 12, line 21,to page 13, line g\is not necessary.
See s. 990.001 (11), stats. J )

e
19. Proposed s. 196.027 (7) is based on s. 16.527 (9), stats.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark kunkel@legis.state.wi.us

The material on page 12, lines 7 to 11 (regarding taxes),is not included in the bill
because the intent of the material is not clear. Do you m&an that the income derived
from an environmental trust bond is exempt from the imposition of state income and
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franchise taxes? Do you want such income to be excluded from the calculation of any
license fee imposed under current law? Please advise.

Joseph T. Kreye

Legislative Attorney

Phone: (608) 266-2263

E-mail: joseph.kreye@legis.state.wi.us
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Rep. Jensen:

Please review this bill carefully to make sure it achieves your intent. In particular,
please note the following: ’

1. The provisions of the proposal that you submitted regarding security interests and
sales of environmental control property were difficult for me to understand. Therefore,
I suggest you pay particular attention to proposed s. 196.027 (5). Some of the language
that I used is based on s. 16.63 (4) (b) and (c), stats., which deals with similar issues
regarding the sale of the state’s rights to tobacco settlement payments.

2. Regarding security interests, the material on page 9, lines 16 to 19, of the proposal
is not included because I'm not sure what that material is supposed to accomplish. In
particular, the rest of the proposal does not describe how a financing order creates a
security interest. Also, regarding security interests, I am not sure how to incorporate
the material in the proposal on page 10, lines 12 to 16.

3. Proposed s. 196.027 (5) (a) 3. is intended to accomplish the material in the proposal
on page 10, lines 17 to 23. Also, isn’t the material on page 10, line 23, to page 11, line
2, redundant, based on the other provisions in the bill regarding bankruptcy?

4. In some cases, the proposal appeared to me to impose substantive requirements in
definitions, which is contrary to our drafting style. For example, I did not include a
definition for “nonbypassable charge” or use that term in the bill. Instead, I tried to
accomplish the purpose of the definition in proposed s. 196.027 (2) (b) 2. b.

5. The material in the proposal on page 2, lines 5 and 6, is not included because it has
logical problems. “Environmental control charges” are defined to refer to
“environmental control costs.” However, in the cited material in the proposal, the
definition of “environmental control costs” refers back to “environmental control
charges.” This approach seems circular and unclear.

6. In the definition of “environmental control equipment,” I don’t think it’s necessary
to include references to the terms defined in the Wisconsin Administrative Code.

7. Revenues are not included in the definition of “environmental control property”
because I'm not sure what that inclusion is supposed to accomplish.
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8. The bill does not affect the requirements for a certificate of authority or a certificate
of public convenience and necessity. Therefore, there is no need to include the material
in the proposal on page 4, lines 11 to 15.

9. Proposed s. 196.027 (2) (b) 3. is intended to correspond to the material in the

proposal on page 4, lines 9 to 11. However, I'm not sure whether I've carried out your
intent.

10. The material in the proposal on page 6, lines 1 to 5, seems redundant and is not
included.

11. The material on page 6, lines 6 to 9, is not included because I'm not sure what it
accomplishes. If you are attempting to remove financing orders from the jurisdiction
of a court, that would raise separation of powers issues.

12. Proposed s. 196.027 (3) is intended to correspond to the material in the proposal
on page 7, lines 3 to 10. :

13. The material in'the proposal on page 11, lines 3 and 4, is not included because 1
don’t know what it is intended to accomplish.

14. The material in the proposal on page 11, lines 5 to 7, is not included because it
seems redundant. :

15. The material in the proposal on page 11, lines 14 to 16, is not included because I

don’t know what you are trying to accomplish. Why is the reference to the laws of other
states necessary?

16. Is the material in the proposal on page 12, lines 12 to 17, necessary? (It isn’t
included in the bill.) Don’t the terms of an assignment govern these issues?

17. Why is it necessary to exclude assignees from the definition of public utility (which
is accomplished in proposed s. 196.01 (5) b. 7.)? Also, in the material in the proposal
on page 12, lines 18 and 19, what is a “financing party”?

18. The material in the proposal on page 12, line 21, to page 13, line 4, is not necessary.
See s. 990.001 (11), stats.

19. Proposed s. 196.027 (7) is based on s. 16.527 (9), stats.

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark.kunkel@legis.state.wi.us

The material on page 12, lines 7 to 11 (regarding taxes), is not included in the bill
because the intent of the material is not clear. Do you mean that the income derived
from an environmental trust bond is exempt from the imposition of state income and
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franchise taxes? Do you want such income to be excluded from the calculation of any
license fee imposed under current law? Please advise.

Joseph T. Kreye

Legislative Attorney

Phone: (608) 266-2263

E-mail: joseph.kreye@legis.state.wi.us




Changes to LRB-4030, based on Jan. 22 meeting

>?rafter’s note 4: although it was suggested to include “nonbypassable” in the definition

f “environmental control charge”, I think we agreed it wasn’t necessary. (I am
concerned that this “term of art” doesn’t have clear meaning.) Change page 6, lines 16 to
17 to refer to customers in the service area of the utility, and require payment to utility or
assignee. Intended result: if a customer moves out of service area, that customer isn’t
required to pay. Only customers in the service area have to pay.

>§raﬂer’s note 5: add “any taxes related to the recovery of charges” to definition of

financing cost”. (Check logic of that approach.) The rationale is that the utility will
receive the charges as revenue, and be taxed on the revenue. The amount of the tax
should be built into the charge so that the tax can be recovered as part of the charge.

ADrafter’s note 6: no changes necessary.

)( Drafter’s note 7: add a reference to revenues. See page 3, lines 4 to 5 of the proposal.

The rationale is that the property should be defined to consist of: 1) the right to receive
the charges; 2) the right to make adjustments to the charges; and 3) the dollar amount of
the charges (i.e., the revenue). The proposal’s reference to “revenue” just means the
money value of the charges themselves.

KDrafter’s note 8: no changes are necessary.

><Drafter’s note 9: there might be changes to page 7, lines 5 to 8. The idea is to emphasis
that the utility has the discretion to choose to finance all of the activities with debt. (I'm
not sure why the discretion point is important. Perhaps I can get an explanation?) One
person on the conference call mentioned that discretion was established in another state
by making a financing order contingent on the utility’s acceptance of the order. I think
we rejected that approach as inconsistent with Wisconsin law. In any event, the
requesters will think about page 7, lines 5 to 8 and get back to me with any suggested
changes.

>< Drafter’s note 10: the rationale of the proposed language is to ensure that the adjustments
to the charges are “automatic” and are not subject to review, and should not provide an
opportunity for the PSC, or anybody else, to change the order. Therefore, change the
langauge in the bill on page 6, line 20 to page 7, line 2 to refer to an adjustment formula,
and require the PSC to apply the formula. Delete “requirements and procedures” because
that might give the PSC to much discretion in the adjustments. Also, add a sentence at
the end of this material that emphasizes the mandatory nature of the PSC’s duty. Might
also add something that prohibits review of adjustments. Carve out an exception to ch.
227 review? (Also think about whether any other carve outs from ch. 227 are necessary.)

7( Drafter’s note 11: the requesters are providing language that I think would be added to
" the judicial review paragraph. The idea is that if the financing order is issued and bonds




are issued, and the order is vacated, the court (or the PSC) must still protect the
bondholders.

rafter’s note 12: Make sure the material on page 8, lines 9 to 15 achieves the requester’s
intent regarding ratemaking. Maybe revise to refer to rate-making specifically? Also,
consider revising to prohibit the PSC from determining that charges are unjust or
unreasonable (which might otherwise give the PSC jurisdiction to change what it did in
the order).

a/ﬁafter’s note 14: add the language in the proposal at page 11, lines S to 7 to the end of
page 9, line 6.
rafter’s note 15: add a “conflicts” subsection that uses the langauge in the proposal on
2;@ 11, lines 14 to 15, except delete “of this state or any other state”.

}{]ré”ter’s note 17: I think we decided to delete the material on page 3, lines 1 to 4, based
Leg. Council’s point that an assignee would not otherwise fall under the definition of
“public utility” if the assignee does not provide utility service. However, one of the
. lawyers though the material should stay in. I will delete it and ask whether that’s okay in
a drafter’s note.

Revise draft to refer to “energy utility” (or a comparable term used in Act 897) instead of
“public utility”. And refer to energy customers instead of electric customers, etc.,
throughout the bill. The rationale is that a reference to all public utilities is too broad
(telecommunications utilities aren’t affected by the bill) and a reference to electric
utilities is too narrow (because gas utilities may be affected by the bill).

% changes necessary for drafter’s notes 18 and 19.

)doe Kreye’s drafter’s note: Joe now understands what the requesters want and will
provide me with an insert.

Other changes: define “environmental control cost” to refer to cost incurred by person
/ \.entering into a leased generation contract (a nonutility affiliate?), in addition to a cost
incurred by a utility.

><§he requesters are reviewing the definition of “environmental control equipment”. Other
[ €quipment might need to be described.

)CPage 7, lines 10 and 11: revise to may “not” reduce, etc., “except”. Logic is the same, but
requesters believe the emphasis is greater.

/ége 9, line 13: the reference to default on “agreement” is wrong. The default should
gard the payment of revenues (i.e., charges). Change to be consistent with the
proposal, page 10, lines 17 to 23.




Drafter’s notes 13, 1, 2, and 3: hold off on making changes until requesters review and
suggest specific changes. Much of what I did is based on tobacco settlement, and it
might be advisable not to follow tobacco model, for political reasons. The draft should
do 3 things: 1) create the property right, which belongs to the utility, in the financing
order; 2) provide that the sale of the property right by the utility to the assignee is a “sale”
for UCC purposes; and 3) allow the assignee to grant a security interest in the property
right through procedures that trump the UCC. The creation and perfection of the security
interest must trump the requirements of Art. 9 of the UCC. (Get more clarification on
the third point and how it fits into the overall processing. Note that the financing order is
intended to be a financing agreement for purposes of the UCC. How does that relate to
the rest of the process?)

Other information obtained at meeting:

The “assignee” is the trust, or special purpose entitiy, that will issue the bonds. It
will be a limited liability corporation under Delaware law.

The right to recover charges should be completely independent of rate-making.
The financing order must create an obligatin of the utility to collect the charges.

The whole purpose of the property aspects of the bill is that a property right in the
charges must be created under state law so that it will not be affected by bankruptcy of
the utility. ‘The requesters are aware of the fact that state law can’t trump federal
bankruptcy law, but I think the idea is that the bond attorneys need such language
anyway.




