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Kunkel, Mark

From: Healy, Brett

Sent:  Wednesday, February 18, 2004 1:31 PM
To: Kunkel, Mark

Cc: Stolzenberg, John; Lovell, David; Stuart, Todd
Subject: feb16 proposed changes. DOC

2003 BILL

We’s write-up of changes we discussed based on 4030/3
2H-6/64—+066-pm2/17//04 9:30 am

‘Further Changes added by PSCW @ 4:00 pm

new changes are highlighted and are single underlined

more non-bypassable change PSCW changes added 9:00 am of 2/18/04

Final version — pending approval on non-bypassable

AN ACT % renumber and amend 201.01 (3); and to create 73.13, 196.027 and
201.01 (3) (e) of the statutes; relating to: the issuance of debt by natural gas
and electric public utilities to finance certain environmental activities.

Analysis by the Legislative Reference Bureau
This bill allows certain public utilities, with the approval of the Public Service Commission (PSC), to
finance the cost of certain environmental control activities with the proceeds of “environmental trust bonds,”
which the bill defines as bonds that are secured by charges paid by a public utility’s customers. The bill applies
to natural gas,steam and electric utilities, which the bill defines as “energy utilities.” The bonds may be issued

02/18/2004




2003 BILL Page 2 of 12

by an energy utility, or an assignee of the energy utility, including an affiliate that is created with the
limited purpose of operating the trust. '

An energy utility that applies to the PSC for an order approving the issuance of the bonds must describe
the environmental control activities that the energy utility proposes to undertake and the reasons for undertaking
the activities. An “environmental control activity” is defined as construction, installation, or otherwise putting
in place equipment for controlling environmental pollution in connection with an energy utility plant that has
previously been used to provide service to customers. In addition, the energy utility must estimate the costs of
‘proposed activities and indicate whether the energy utility proposes to finance all or only a specified portion of
such costs with the bonds. Also, the energy utility must estimate the financing costs of issuing the proposed
bonds.

No later than 96-120 days after the PSC receives an application, the PSC must issue an order that rejects
or approves the application. The PSC must approve the_application if the order will result in lower costs to
customers than would alternative methods of financing environmental control activities, the order is otherwise
consistent with the public interest, and the order is prudent, reasonable, and appropriate. The bill refers to an
order that approves an application as a “financing order.” If the PSC issues a financing order, the order must
specify the amount of environmental control and financing costs that the energy utility may recover through
charges that customers in the energy utility’s service territory must pay over a period specified in the order. The
bill refers to such charges as “environmental control charges.” The PSC may exclude a portion of
environmental control costs from recovery as environmental control charges only if the energy utility indicates
in the application that it does not propose to finance that portion with bonds. In addition, the order must specify
the “environmental control property” that is created and that may be used to secure the bonds. “Environmental
control property” is defined as the right, specified in the order, to impose, collect, or receive the environmental
control charges. “Environmental control property” is also defined to include all revenues and proceeds arising
from such right. »

The bill also requires the PSC, without holding a hearing, to adjust the environmental control charges
that are approved in a financing order. The order itself must include a formula that the PSC must apply for
making adjustments to environmental control charges at apply the formula least annually within 45 days of the
anniversary date of the issuance of the bonds. The purpose of the formula is to make any adjustments to the
charges that are necessary based on any overcollection or undercollection of the charges or are necessary to
ensure the energy utility’s or an assignee’s timely recover of the environmental control and financing costs. The
bill also allows the PSC to issue a subsequent financing order for retiring or refunding the bonds issued
pursuant to the original financing order. The PSC may issue a subsequent order if the financing costs of bonds
issued pursuant to the subsequent order are lower than the financing costs of the bonds issued pursuant to the
original order. The PSC may also issue a subsequent order if retiring or refinancing the bonds issued pursuant to
the original order is otherwise in the public interest.

The bill prohibits the PSC from revoking a financing order, except for changes made by a subsequent
financing order described above. In addition, the bill provides that a financing order remains in effect until
environmental trust bonds issued pursuant to the order have been paid in full and the financing costs of the
bonds have been recovered in full. Also, the bill provides that a financing order issued to an energy utility
remains in effect notwithstanding the bankruptcy of the energy utility.

The bill also creates the following limits on the PSC’s jurisdiction over an energy _utility that is issued a
financing order: 1) the PSC may not consider environmental trust bonds to be the debt of the energy utility; 2)
the PSC may not consider the environmental control charges paid under the order to be the revenue of the
energy utility; and 3) the PSC may not consider the environmental control or financing costs specified in the
order to be the costs of the energy utility. In addition, the bill prohibits the PSC from determining that any
action taken by an energy utility that is consistent with the order is unjust or unreasonable.

In addition, the bill does all of the following: :

1. The bill establishes legal characteristics of environmental control property that is created in a
financing order and of any sale, assignment, or transfer of such property.

2. The bill provides that, with certain specified exceptions, the state’s version of article 9 of the
Uniform Commercial Code governs the granting and enforcing of security interests in environmental control
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property created in a financing order.
3. The bill provides that the state is not liable on environmental control bonds and that the bonds are not
public debt.
4. The bill requires an energy utility to place the proceeds-of any environmental trust bonds into a
separate account and use the proceeds only for paying environmental control and financing costs.
5. The bill requires an energy utility that is issued a financing order to provide annual explanations of
environmental control charges to its customers.
6. The bill provides that requirements under current law that apply to the issuance of securities by
energy utilities do not apply to the issuance of environmental trust bonds under the bill.
For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 73.13 of the statutes is created to read:

73.13 Environmental trust bonds. The department of revenue shall not
consider the acquisition, ownership, or disposition of any direct interest in an
environmental trust bond, as defined in s. 196.027 (1) G), for the purpose of
determining whether a person is subject to any tax imposed by this state or by a local
governmental unit, as defined in s. 16.97 (7).

SECTION 2. 196.027 of the statutes is created to read: 7

196.027 Environmental trust financing. (1) DEFINITIONS. In this section:

(a) “Ancillary agreement” means any bond insurance policy or other financial
arrangement entered into in connection with the issuance of environmental trust
bonds.

(b) “Assignee” means any person to which an interest in environmental control
property is sold, assigned, transferred, or conveyed and any successor to such a
person.

,/ (c) “Energy utility” means a public utility engaged in the transmission,
ﬁléivery, or furnishing of natural gas by means of pipes or mains, or of heat, light, or power

] l]. .]. S

(d) “Environmental control activity” means any of the following:

1. T¢he construction, installation, or otherwise putting into place environmental control equipment
in connection with an energy utility plant that has been used to provide service to customers prior to the
effective date of this section. befere-beginning-the-eonstruetion— . $ HYE—

. ] B '

2. The retiring of any existing plant. facility, or other property to reduce, control or eliminate
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ironmental pollution in accordance with federal or state law.

+ (e) “Environmental control charge” means a charge paid by customers of an energy utility or
its successors for the energy utility to recover environmental control costs and ' |
financing costs.

() “Environmental control cost” means capital cost, including capitalized cost
relating to regulatory assets, incurred or expected to be incurred by an energy utility
in undzr'?/zﬁg an environmental control activity, costs of retiring or refunding the enerey utility’s existing debt
and equity securities in connection with the issuance of environmental trust bonds{to the”extentysuch securities
were/issued for the purpose of financing environmental control costs, and, with respect to environmental control
1vity described in par. (d}2Y, includes the unrecovered value of property that is retired including any
émolition or similar costs that exceed the salvage value of the property. “Environmental control cost” does not

include any monetary penalty, fine, or forfeiture assessed against an energy utility by a government agency or
court under a federal or state environmental statute, rule, or regulation.

(2) “Environmental control equipment” means any device, equipment,
structure, process, facility, or technology, owned or controlled by an energy utility,
that is designed for the primary purpose of preventing, reducing, or remediating
environmental pollution.

(h) “Environmental control property” means all of the following:

1. The right specified in a financing order to impose, collect, or receive
environmental control charges, or to obtain adjustments to such charges as provided
in this section, and any interest in such right.

2. All revenues and proceeds arising from the right and interests specified in
subd. 1. |

(1) “Bnvironmental pollution” means the contamination or rendering unclean
or impure of the air, land, or waters of the state, or the making of the same injurious
to public health, harmful for commercial or recreational use, or deleterious to fish,
bird, animal, or plant life.

() “Environmental trust bonds” means bonds, debentures, notes, certificates
of participation, certificates of beneficial interest, certificates of ownership, or other
evidences of indebtedness that are issued by an energy utility or an assignee, the
proceeds of which are used directly or indirectly to recover, finance, or refinance
environmental control costs and financing costs, and that are secured by or payable
from environmental control property.

) “Financing cost” means any of the following:

Iz Debt service, including principal, interest and redemption premium, that is payable on
environmental trust
bonds.

2= A payment required under an ancillary agreement, including any amount
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required to fund a reserve account.

3= Any other reasonable cost related to issuing and servicing environmental trust bonds, including
servicing fees, trustee fees, legal fees, administrative fees, placement fees, capitalized vinterest, and rating
agency fees.

4. Any taxes and license fees imposed on the revenues generated from the
collection of environmental control charges.

1) “Financing order” means an order issued by-tte-eoramissten-under sub. )
that allows for _the issuance of environmental trust bonds, the collection of

environmental control charges, and the creation of environmental control property.

2) FINANCING ORDERS. (a) Applications. An energy utility in-ts-sete-giseretion
apply to the commission for a financing order. In addition to any other
information required by the commission, an energy utility shall do all of the following
in an appljcation:

- Describe the environmental control activities that the energy utility
proposes to undertake, and which utility service (electric gas or steam) is associated with the activities and the
reasons for undertaking the activities.
2

stimate the environmental control costs of the activities described under

3. Indicate whether the energy utility proposes to finance all or enby-a portion
f the costs estimated under subd. 2. with environmental trust bonds. If the energy
utility proposes to finance a portion of the costs, the energy utility shall identify that
portion in the application.

4. Estimate the financing costs of the environmental trust bonds proposed
under subd. 3.

5. Estimate the environmental control charges necessary based on the respective energy utility service

environmental control costs and financing costs estimated in the application.

6. Estimate the cost savings to customers from financing the environmental control activities under this
section relative to alternate financing methods.

/ (b) Commission powers and duties. 1. No later than 98120 days after receiving an application under par.
(a), and after a hearing. the commission shall issue a financing order or an order rejecting the application. The
commission skel may issue a financing order if the commission finds that the:

a. The order will result in lower overall costs to customers than would

alternative methods of financing environmental control activities,
b. The expected structuring and pricing of the environmental trust bonds will result in the lowest
environmental control ¢rast charge consistent with market conditions and the terms of the financing order; and

c. The Order is otherwise consistent with the public interest, and is prudent, reasonable, and appropriate.
Th€é Commission may require appropriate conditions in the order that are not otherwise inconsistent with the
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other provisions of this section.

2.Ina financing order issued to an energy utility, the commission shall do all
of the following:

a. Except as provided in subd. 2. c., specify the amount of environmental control
costs and financing costs that may be recovered through environmental control
charges and the period over which such costs may,be recovered.

b. For the period specified in subd. 2. a.}équire that, as long as any customer takes distribution service
from the energy utility or its successors, the customer shall pay environmental control charees to the energy

utility or its assignees regardless of whether the customer obtains other service from a different enerey utility or
other energy supplier.

" e b s I Ld..2 3 PSS 1 & talaa + £ &
PRIV I SU DL 2L T TOUTT O T AT s VIS asS ATy CaSTOUIIICT LARITE SUTVICU™TTOTIY ulmm
b all s sl M Lk o | VN 4 £la PO By ok M <11 £
Y WIVIIIVE _ ORIARE pAY LU VITVITOMMITIOTTA COTICT O T oo ot o o ty—of—1ts ADIVILIIVUS T U E AT NS OUT

1 Lt b £ s
AMITIVE ATV UTRAAIITS™C OeIIIt Yy oo vivo- oot

LL, i ra 1s
AIVIVAIL VIV Y CVUITITPRITY U1 LItV et =Y OURNIJIIVT .

dtle Lall M

M i Ltal dual ol taile Lalas ik 2
ISSHUL, T UUSTUTIIVIESTIAIT pa Y- oITv T ornireIear Controtr CIIAISUSTURTICUCIICTE y - Uttty - OT—1ts uoo&siw&ss-ef

rent-energy-—vitlity—or—other-enersy—supplier—inetuding—a

il

¢. Include a formula for making any adjustments in the environmental control

charges that customers are required to pay under the order and making any adjustments that are necessary to
correct for any overcollection or undercollection of the charges or to otherwise ensure the energy utility’s or

assignee’s timely recovery of environmental control costs and financing costs—Fhe—erder—shaH—reguire~the

d. Specify the environmental control property that is created and that may be
used to pay or secure environmental trust bonds.

necessary to satisfy the purposes of subsection 2 (c)and (f). The adjustment shall be made within 45 dayvs of the

anniversary date on which environmental trust bonds are issued, without hearing but after permitting a  period

not to exceed 30 days for comment by interested parties limited to the appropriate amount of any overcollection

or undercollection and the appropriate adjustment.

3. A financing order issued to an energy utility may provide that the energy
utility’s acquisition of environmental control property specified in subd. 2. d. is
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conditioned upon, and shall be simultaneous with, the sale of the environmental
control property to an assignee and the pledge of the environmental control property
to secure environmental trust bonds.

4. Except as provided in subd. 2. c., a financing order is irrevocable and the
commission may not reduce, impair, or otherwise adjust environmental control
charges approved in the order.

(¢) Subsequent orders. The commission may initiate a proceed{gand issue a subsequent financing
order that provides for retiring or refunding environmental trust bonds issued pursuant to the original financing
order if permitted under the terms of the environmental trust bonds and if the commission finds that
environmental trust bonds issued pursuant to the subsequent financing order satisfy the criteria in subd. (2)(b)1.

provideds that the subsequent financing order may only permit the retirement and refunding of the

have

environmental trust bonds subject to the terms of the original indenture

O O COTTO wre O O e OTCl O

(d) Judicial review. A financing order or an order rejecting an application
under par. (b) 1. is reviewable by the circuit court for Dane County under ch. 227,
except that the courg.shall proceed to hear and determine the action as expeditiously

(e) Effect of orders. 1. A financing order shall remain in effect until the
environmental trust bonds issued pursuant to the order have been paid in full and
the financing costs of the bonds have been recovered in full.
2. A financing order issued to an energy utility shall remain in effect and
unabated notwithstanding the bankruptcy of the energy utility.
3. An application by an energy utility for a financing order and commission
approval of a financing order are in addition to and do not replace or supefcede any other review apphestion or
approval by the Commission under this chapter that may be required or permitted for environmental control
activities.
(3) EXCEPTIONS TO COMMISSION JURISDICTION. (a.) If the commission issues a
financing order to an energy utility, the commission IW; in exercising its powers
and carrying out its duties 3¢ = frg-any-power-or-duaty-regarding
rate making, consider the environmental trust’bonds issued pursuant to the order
to be the debt of the energy utility, the environmental control charges paid under the
- order to be the revenue of the energy utility, or the environmental control costs or
financing costs specified in the order to be the costs of the energy utility, nor may the
commission determine that any action taken by an energy utility that is consistent
with the order is unjust or unreasonable. Nothing in this section limits or alters the Commission’s authority to
a{{e e 7
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adjust or reduce an energy utility’s revenue requirement pursuant to subd. 4.

b. Except as provided in subd.2.c. with respect to refinancing, t%he commission shall not require or
- “qe / - . -
otherwise order any energy utility that has not yet applied to the Commission under subd.2.a. to finance any

roject, addition. plant, facility, extension, capital improvement, environmental control equipment or any other
expenditure utilizing environmental trust eemtret bonds under this section.

(4) ENERGY UTILITY DUTIES. (a) An energy utility shall place the proceeds of any
environmental trust bonds issued pursuant to a financing order in a separate

account and may use the proceeds only for paying environmental control costs and
financing costs. Bond proceeds from this fewd-account may only be used for the costs of environmental control
activities which have been applied for and have been approved as required under Chapter 196 and for costs

incurred which the Commission findS to be prudent, reasonable and appropriate. If the Commission finds that
the bond proceeds have b used or the costs have been incurred imprudently or unreasonably, the

Commission may adjusc/{reduce the energy utility’s revenue requirement in connection with charges other
than environmental con/trol charges so that the energy utility’s customers do not pay such costs.

(b) An energy utility shall annually provide to its customers a concise
explanation of the environmental control charges approved in a financing order
issued to the energy utility. The explanation may be made by bill inserts, Web site
information, or other appropriate means. '

(c) The failure of an energy utility to comply with this subsection shall not
invalidate, impair, or affect any financing order, environmental control property,
environmental control charge, or environmental control bonds.

(5) ENVIRONMENTAL CONTROL PROPERTY. (2) In general. 1. Environmental
control property that is specified in a financing order shall constitute a present
property right notwithstanding that the imposition and collection of environmental
control charges depend on the energy utility to which the order is issued performing
its servicing functions relating to the collection of environmental control charges and
on future energy consumption. Such property is considered to exist whether or not
the revenues or proceeds arising from the property have accrued and whether or not
the value of the property is dependent on the receipt of service by customers of an
energy utility. ‘

2. Environmental control property specified in a financing order shall continue
to exist until the environmental trust bonds issued pursuant to the order are paid
in full and all financing costs of the bonds have been recovered in full.

3. Environmental control property specified in a financing order issued to an
energy utility may be transferred, sold, conveyed, or assigned to any person, etading-an excluding an affiliate
of the pubtte-energy utility except an affiliate of the energy utility created for the limited purpose of facilitating

or administering environmental control property or environmental eentred=trust bonds under the financing order,
and may be pledged to secure environmental trust bonds issued pursuant to the order. Each such transfer, sale,

02/18/2004
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conveyance, assignment, or pledge by an energy utility or affiliate of an energy utility is considered to be a
transaction in the ordinary course of business.

/If an energy utility defaults on any required payment of revenues arising
fromy€nvironmental control property specified in a financing order, the-eemmission
a court, upon application by an interested party, and without limiting any other
remedies available to the applying party, shall order the sequestration and payment
of the revenues. Any such order shall remain in full force and effect notwithstanding
any bankruptcy, reorganization, or other insolvency proceedings with respect to the
energy utility.

5. The interest of an assignee or pledgee in environmental control property
specified in a financing order issued to an energy utility, and in the revenue and
collections arising from that property, are not subject to setoff, counterclaim,
surcharge, or defense by the energy utility or any other person or in connection with
the bankruptcy of the energy utility or any other entity.

6. Any successor to an energy utility, whether pursuant to any bankruptcy, reorganization, or other
insolvency proceeding, or pursuant to any merger or acquisition, sale, or transfer by operation of law, as a result
of energy utility restructuring or otherwise, shall perform and satisfy all obligations of, and have the same rights
uﬁer a financing order as the energy utility under a financing order in the same manner and to the same extent
as the energy utility including collecting and paying to the person entitled to receive them revenues with respect
to the environmental control property.

(b) Security interests. Except as otherwise provided in this paragraph, the
creation, perfection, and enforcement of security interests in environmental control ;
property to secure environmental trust bonds are governed by ch. 409. Notwithstanding ch. 409, with regard to
creating, perfecting, and enforcing a valid security interest in environmental control property to secure
environmental trust bonds, all of the following apply:

 1.The description of environmental control property in a security agreement
is sufficient if the description refers to this section and the financing order creating
the environmental control property. '

2. A security interest is created, valid, binding, and perfected at the time a
security agreement is made and attaches without any physical delivery of collateral

or other act, and the lien of such security interest shall be valid, binding; and

perfected against all parties having claims of any kind in tort, coptfact, or otherwise
against the person granting the security interest, regardless gfWhether such parties
have notice of the lien. The filing or recording of a # financial statement or instrument in which such a
security interest is created is not required.
3. A security interest in environmental contfol property is a continuously
perfected security interest and has priority over any other lien created by operation

of law or otherwise, which subsequently attaches to the environmental control
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property.

4. The priority of a security interest created under this paragraph is not
affected by the commingling of proceeds arising from environmental control property
with other amounts.

5. Any changes that the commission makes to a financing order that creates
the environmental control property does not affect the validity, perfection, or priority
of a security interest in the environmental control property.

(c) Sales. The sale, assignment, and transfer of environmental control property
are governed by this paragraph. All of the following apply to a sale, assignment, or
transfer under this paragraph:

1. The sale, assignment, or transfer is an absolute transfer of, and not a pledge
of or secured transaction relating to, the seller’s right, title, and interest in, to, and
under the environmental control property, if the documents governing the
transaction expressly state that the transaction is a sale or other absolute transfer.
After such a transaction, the environmental control property is not subject to any
claims of the seller or the seller’s creditors, other than creditors holding a prior
security interest in the environmental control property perfected under par. (b).

2. The characterization of the sale, assignment, or transfer as an absolute
transfer under subd. 1. and the corresponding characterization of the purchaser’s
property interest is not affected by any of the following factors:

a. Commingling of amounts arising with respect to the environmental control
property with other amounts.

b. The retention by the seller of a partial or residual interest, including an
equity interest, in the environmental control property, whether direct or indirect, or
whether subordinate or otherwise.

c. Any recourse that the purchaser may have against the seller.

d. Any indemnifications, obligations, or repurchase rights made or provided by
the seller.

e. The responsibility of the seller to collect environmental control charges.

f. The treatment of the sale, assignment, or transfer for tax, financial reporting,
or other purposes.

(6) ENVIRONMENTAL TRUST BONDS NOT PUBLIC DEBT. The state is not liable on
environmental trust bonds and the bonds are not a debt of the state. An issue of
environmental trust bonds does not, directly or indirectly or contingently, obligate
the state or a political subdivision of the state to levy any tax or make any
appropriation for payment of the bonds.

@) ENVIRONMENTAL TRUST BONDS AS LEGAL INVESTMENTS. Any of the following
may legally invest any sinking funds, moneys, or other funds belonging to them or

02/18/2004
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under their control in environmental trust bonds:

(a) The state, the investment board, public officers except Pablic Service Commissioners, municipal
corporations, political subdivisions, and public bodies.

(b) Banks and bankers, savings and loan associations, ¢fedit unions, trust
companies, savings banks and institutions, investment companies, insurance
companies, insurance associations, and other persons carrying on a banking or
insurance business.

() Personal representatives, guardians, trustees, and other fiduciaries.

(8) STATE PLEDGE. (a) In this subsection, “bondholder” means a person who
holds an environmental trust bond.

(b) The state pledges to and agrees with bondholders that the state will not do
any of the following:

1. Take or permit any action that impairs the value of environmental control
property.

2. Except as allowed under this section, reduce, alter, or impair environmental
control charges that are imposed, collected, and remitted for the benefit of the
bondholders until any principal, interest, premium, or other charge incurred, or
contract to be performed, in connection with environmental trust bonds held by the
bondholders are paid or performed in full.

(c) Any person who issues environmental trust bonds is allowed to include the
pledge specified in par.¢a}(b) in the bonds and relating documentation.

(9) CoNrFLICTS. In the event of conflict between this section and any other law
regarding the attachment, assignment, or perfection, or the effect of perfection, or
priority of any security interest in environmental control property, this section to the
extent of the conflict shall govern.

(10) EFFECT OF INVALIDITY ON ACTIONS. Effective on the date that environmental
trust bonds are first issued under this sectibn, if any provision of this section is held
to be invalid or is invalidated, superseded, replaced, repealed, or expires for any
reason, that occurrence shall not affect any action allowed under this section that is
taken by an energy utility, an assignee, a collection agent, or a party to a transaction
and any such action shall remain in full force and effect.

SECTION 3. 201.01 (3) of the statutes is renumbered 201.01 (3) (intro.) and
amended to read:

201.01 (3) (intro.) “Securities” means capital stock and evidences of

indebtedness of a public service corporation, notiehrdinghoweverstayany but do
not include any of the following:

(a) Any obligation of a public service corporation which is not a public utility
as defined in the federal pewer-aet Power Act, falling due one year or less after its
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date and bearing date not later than the day of saleser-tby-any.

(b) Any evidence of indebtedness of a public service corporation which is a
public utility as defined in the federal peweraet Power Act, the issuance, renewal or
assumption of which is exempt from see section 204 (a) of the federal pevwer-aet
Power Act by the provisions of see: section 204 (e) thereofs-er-teyany.

(c) Any obligation issued to the United States of America in connection with
loans for rural telecommunications facilities made pursuant to the rarat
eleetrifteattonaet Rural Electrification Act of 1936, as amended;et-tdy-any.

(d) Any securities issued by a corporation organized under ch. 185 for the
purpose of furnishing telecommunications service in rural areas.

SECTION 4. 201.01 (3) (e) of the statutes is created to read:

201.01 (3) (e) Any environmental trust bonds issued pursuant to a financing
order of the commission under s. 196.027 (2).

(END)
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Kunkel, Mark

From: Stuart, Todd

Sent:  Wednesday, February 18, 2004 11:12 AM

To: Stolzenberg, John; Lovell, David; Kunkel, Mark

Subject: FW: Environmental Trust Financing legislation

Here's the latest. | still need to review to see if it meets what Cowles & Jensen are looking for.

----- Original Message-----

From: Haubrich.Joel [mailto:Joel.Haubrich@we-energies.com]

Sent: Wednesday, February 18, 2004 10:54 AM

To: Brett Healy (E-mail); Todd Stuart (E-mail); dan.ebert@psc.state.wi.us

Cc: 'Lee Cullen'; Haubrich.Joel; mmay@boardmanlawfirm.com; Hanson.Heather; Schubilske.Jim; Salustro.Larry;

Mulroy.Molly; Draba.Roman; rthilly@wppisys.org; edgarl@centurytel.net
Subject: Environmental Trust Financing legislation

Dear Brett and Todd:

On behalf of the folks at We Energies I am forwarding you what we think is a final external draft of the ETF
legislation. We have worked with the the PSCW,CF!C and the other timidities to make changes that
alleviate the previously expressed concerns. We've also vetted the draft with out bond counsel and they too
have signed off.

I'hope you will find these changes constructive.

Thanks again for your patience. We are available to go over the changes.

Joel M. Haubrich

We Energies - Government Affairs
231 W. Michigan St.

P.O. Box 2046

Milwaukee, WI 53203
414-221-4102 (MKE office)
414-221-3814 (MKE fax)
608-283-3004 (MDSN office)
608-283-0973 (MDSN fax)

joel.haubrich@we-energies.com

02/18/2004
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2003 BILL

We’s write-up of changes we discussed based on 4030/3

246/04—7:00-pm2/17//04 9:30 am
Further Changes added by PSCW @ 4:00 pm

new changes are highlighted and are single underlined

more non-bypassable change PSCW changes added 9:00
am of 2/18/04

Final version — pending approval on non-bypassable

AN ACT to renumber and amend 201.01 (3); and to create 73.13, 196.027 and

201.01 (3) (e) of the statutes; relating to: the issuance of debt by natural gas

and electric public utilities to finance certain environmental activities.

. Analysis by the Legislative Reference Bureau

This bill allows certain public utilities, with the approval of the Public Service
Commission (PSC), to finance the cost of certain environmental control activities with the
proceeds of “environmental trust bonds,” which the bill defines as bonds that are secured
by charges paid by a public utility’s customers. The bill applies to natural gas,steam and I
electric utilities, which the bill defines as “energy utilities.” The bonds may be issued by an
energy utility, or an assignee of the energy utility, including an affiliate that is created with
the limited purpose of operating the trust.
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An energy utility that applies to the PSC for an order approving the issuance of the
bonds must describe the environmental control activities that the energy utility proposes to
undertake and the reasons for undertaking the activities. An “environmental control
activity” is defined as construction, installation, or otherwise putting in place equipment
for controlling environmental pollution in connection with an energy utility plant that has
previously been used to provide service to customers. In addition, the energy utility must
estimate the costs of proposed activities and indicate whether the energy utility proposes
to finance all or only a specified portion of such costs with the bonds. Also, the energy
utility must estimate the financing costs of issuing the proposed bonds.

No later than 90-120 days after the PSC receives an application, the PSC must
issue an order that rejects or approves the application. The PSC must approve the
application if the order will result in lower costs to customers than would alternative
methods of financing environmental control activities, the order is otherwise consistent
with the public interest, and the order is prudent, reasonable, and appropriate. The bill
refers to an order that approves an application as a “financing order.” If the PSC issues a
financing order, the order must specify the amount of environmental control and financing
costs that the energy utility may recover through charges that customers in the energy
utility’s service territory must pay over a period specified in the order. The bill refers to
such charges as “environmental control charges.” The PSC may exclude a portion of
environmental control costs from recovery as environmental control charges only if the
energy utility indicates in the application that it does not propose to finance that portion
with bonds. In addition, the order must specify the “environmental control property” that
is created and that may be used to secure the bonds. “Environmental control property” is
defined as the right, specified in the order, to impose, collect, or receive the environmental
control charges. “Environmental control property” is also defined to include all revenues
and proceeds arising from such right.

The bill also requires the PSC, without holding a hearing, to adjust the
environmental control charges that are approved in a financing order. The order itself must
include a formula that the PSC must apply for making adjustments to environmental
control charges at apply the formula least annually within 45 days of the anniversary date
of the issuance of the bonds. The purpose of the formula is to make any adjustments to the
charges that are necessary based on any overcollection or undercollection of the charges
or are necessary to ensure the energy utility’s or an assignee’s timely recover of the
environmental control and financing costs. The bill also allows the PSC to issue a
subsequent financing order for retiring or refunding the bonds issued pursuant to the
original financing order. The PSC may issue a subsequent order if the financing costs of
bonds issued pursuant to the subsequent order are lower than the financing costs of the
bonds issued pursuant to the original order. The PSC may also issue a subsequent order if
retiring or refinancing the bonds issued pursuant to the original order is otherwise in the
public interest.

The bill prohibits the PSC from revoking a financing order, except for changes
made by a subsequent financing order described above. In addition, the bill provides that a
financing order remains in effect until environmental trust bonds issued pursuant to the
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order have been paid in full and the financing costs of the bonds have been recovered in
full. Also, the bill provides that a financing order issued to an energy utility remains in
effect notwithstanding the bankruptcy of the energy utility.

The bill also creates the following limits on the PSC’s jurisdiction over an energy
utility that is issued a financing order: 1) the PSC may not consider environmental trust
bonds to be the debt of the energy utility; 2) the PSC may not consider the environmental
control charges paid under the order to be the revenue of the energy utility; and 3) the
PSC may not consider the environmental control or financing costs specified in the order
to be the costs of the energy utility. In addition, the bill prohibits the PSC from

determining that any action taken by an energy utility that is consistent with the order is
unjust or unreasonable.

In addition, the bill does all of the following:

1. The bill establishes legal characteristics of environmental control property that
is created in a financing order and of any sale, assignment, or transfer of such property.

2. The bill provides that, with certain specified exceptions, the state’s version of
article 9 of the Uniform Commercial Code governs the granting and enforcing of security
interests in environmental control property created in a financing order.

3. The bill provides that the state is not liable on environmental control bonds and
that the bonds are not public debt.

4. The bill requires an energy utility to place the proceeds of any environmental
trust bonds into a separate account and use the proceeds only for paying environmental
control and financing costs. '

5. The bill requires an energy utility that is issued a financing order to provide
annual explanations of environmental control charges to its customers.

6. The bill provides that requirements under current law that apply to the issuance
of securities by energy utilities do not apply to the issuance of environmental trust bonds
under the bill. \

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: ‘

SECTION 1. 73.13 of the statutes is created to read:

73.13 Environmental trust bonds. The department of revenue shall not
consider the acquisition, ownership, or disposition of any direct interest in an
environmental trust bond, as defined in s. 196.027 (1) (j), for the purpose of
determining whether a person is subject to any tax imposed by this state or by a local

governmental unit, as defined in s. 16.97 (7).
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SECTION 2. 196.027 of the statutes is created to read:

196.027 Environmental trust financing. (1) DEFINITIONS. In this section:

(a) “Ancillary agreement™ means any bond insurance policy or other financial
arrangement entered into in connection with the issuance of environmental trust
bonds.

(b) “Assignee™ means any person to which an interest in environmental control
property is sold, assigned, transferred, or conveyed and any successor to such a
person.

(c) “Energy utility” means a public utility engaged in the transmission,
delivery, or furnishing of natural gas by means of pipes or mains, gg’6f heat, light, or
power

(d) “Enviropsfiental control activity” means any of the following:

15
16
17
18

192.

1. Tthe construction, installation, or otherwise putting into place environmental

control equipment in connection with an energy utility plant that has been used to provide
service to customers prior to the effective date of this section. before—beginning—the

. 1 ¢ 1 |
\ 2. The retiring of existil
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ng plant, facility, or other pro;ie? 10 reduce,
w in accordance with federal or stdte law.
: (¢) “Environmental e0ntrol charge” means a charge paid by customers of

control or eliminate environmefital polluti

an energy utility or its successors for the energy utility to recover environmental control
costs and Ve
financing costs.

(D) “Environmental control cost” means capital cost, including capitalized cost

relating to regulatory assets, incurred or expected to be incurred by an energy utility

in undertaking an environmental control activity, costs of retiring or refunding the energy
utility’s _existing debt and equity securities in connection with the issuance of
environmental trust bonds, to the extent such securities were issued for the purpose of
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financing environmental control costs, and, with respect to environmental control activity
described in par. (d}2), includes the unrecover of pro hat is retir

includin demolition or similar costs that exceed the salvage value of the property.

“Environmental control cest” does not include any monetary penalty, fine, or forfeiture
assessed against an energy utility by a government agency or court under a federal or state
environmental statute, rule, or regulation.

(8) “Environmental control equipment” means any device, equipment,
structure, process, facility, or technology, owned or controlled by an energy utility,
that is designed for the primary purpose of preventing, reducing, or remediating
environmental pollution.

(h) “Environmental control property” means all of the following:

1. The right specified in a financing order to impose, collect, or receive
environmental control charges, or to obtain adjustments to such charges as provided
in this section, and any interest in such right.

2. All revenues and proceeds arising from the right and interests specified in
subd. 1.

(i) “Environmental pollution” means the contamination or rendering unclean
or impure of the air, land, or waters of the state, or the making of the same injurious
to public health, harmful for commercial or recreational use, or deleterious to fish,
bird, animal, or plant life.

() “Environmental trust bonds” means bonds, debentures, notes, certificates
of participation, certificates of beneficial interest, certificates of ownership, or other
evidences of indebtedness that are issued by an energy utility or an assignee, the
proceeds of which are used directly or indirectly to recover, finance, or refinance
environmental control costs and financing costs, and that are secured by or payable
from environmental control property.

(k) “Financing cost” means any of the following:

1= Debt service, including principal, interest and redemption premium, that is

payable on environmental trust
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bonds.

2= A payment required under an ancillary agreement, including any amount

required to fund a reserve account.

3= Any other reasonable¢”cost related to issuing and servicing environmental
trust bonds, including servicing fees, trustee fees, legal fees, administrative fees, placement
fees, capitalized interest, and rating agency fees.

4. Any taxes and license fees imposed on the revenues generated from the
collection of environmental control charges.

(k) “Financing order” means an order issued iep-under sub. (2)
that allows for the issuance of environmental trust bonds, the Collection of
environmental control charges, and the creation of environmental contr property.

(2) FINANCING ORDERS. (a) Applications. An energy utility yékﬁsm«en I
may apply to the commission for a financing order. In addition to any other
information required by the commission, an energy utility shall do all of the following
in an application:

1. Describe the environmental control activities that the energy utility

proposes to-undertake, and which utility service (electric gas or steam) is associated with
the acti

ities and the reasons for undertaking the activities.

2. Estimate the environmental control costs of the activities described under
subd. 1.
3. Indicate whether the energy utility proposes to finance all op’enly-a portion
of the costs estimated under subd. 2. with environmental trust bond§. If the energy
utility proposes to finance a portion of the costs, the energy utility shall identify that
portion in the application.
4. Estimate the financing costs of the environmental trust bonds proposed
under subd. 3. |
5. Estimate the environmental control charges necessary based on the respective

energy utility service involved to recover the

environmental control costs and financing costs estimated in the application.
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control activities under thfs section relative to alternate financing methods.
(b) Commission powers and duties. 1. No later tWO days after receiving an
application under par. (a), and aftér a hearing, the commission shall issue a financing order

an order rejeefing the application. The commis )arﬁs/haﬂ issue a financing order if
the co ion finds that the;

a. The order will result in lower g%r@sts to customers than would

alternative methods of financing environmental control activities,

b. _The expected structuring and pricing of the environmental trust bonds will

e
result in the lowest environmental cog@]& charge consistent with market conditio
and the terms of the financing order?and

c. The Order is othe

reasonable, and appropriate.

“Consistent with the public interest, and is prudent,

e Commission may require appropriate conditions in the

rder that are not inconsis ith the other provisions of this secti

2. In a financing order issued to an energy utility, the commission shall do all
of the following:

a. Except as provided in subd. 2. c., specify the amount of environmental control
costs and financing costs that may be recovered through environmental control

charges and the period over which such costs may be recovered.

b. For the penod specified in subd. 2. a. require that, as long as any customer takes
distribution service from the energy utility or its successors, the customer shall pay

environmental control charges to the energy utility or its ass1g1_1ees regardless of whether
the customer obtains other service from a different energy utility or other energy supplier.




20
21
22
23
24
25
26
27
28
29

2003 - 2004 Legislature 8- LRB-
4030/3
BILL

MDK:wlj:ch
fier-—inchudi icipality:
c. Include a formula for making any adjustments in the environmental control
charges that customers are required to pay under the order and making any adjustments
that are necessary to correct for any overcollection or undercollection of the charges or to

otherwise ensure the energy utility’s or assignee’s timely recovery of environmental
control costs and financing costs—Fhe-ord

d. Specify the environmental control property that is created and that may be

used to pay or secure environmental trust bonds.

e. Determine whether it is appropriate for the environmental trust bonds to include
a provision permitting the retirement of the bonds prior to their termination date.
} (D) At least annually, apply the formula in the financing order and make any

ntrol charges, based on reasonable estimates of
demand and other mathematical factors, necessary to satisfy the purposes of subsection 2

adjustments to the environment

. The adjustmenpt shall be made within 45 days of the anniversary date on which

environmental trust bends are issued, without hearing but after permitting a period not to

exceed 30 days foy’comment by interested parties limited to the appropriate amount of any
overcollection or undercollection and the appropriate adjustment.

3. A financing order issued to an energy utility may provide that the energy
utility’s acquisition of environmental control property specified in subd. 2. d. is
conditioned upon, and shall be simultaneous with, the sale of the environmental
control property to an assignee and the pledge of the environmental control property

to secure environmental trust bonds.
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4. Except as provided in subd. 2. c., a financing order is irrevocable and the
commission may not reduce, impair, or otherwise adjust environmental control

charges approved in the order.

(c) Subsequent orders. The commission may initiate a @céeding and issue a
subsequent financing order that provides for retiring or refinding environmental trust

bonds issued pursuant to the original financing order if permitted under the terms of the
environmental trust bonds and if the commission finds that environmental trust bonds

issued pursuant to the subsequent financing order satisfy the criteria in subd. (2)(b)1,
provideds that the subsequent financing order may only permit the retirement and

refunding of the Environmental-Centro chargeenvironmental trust bonds subject to the

(d) Judicial review. A financing order or an order rejecting an application
under par. (b) 1. is reviewable by the circuit court for Dane County under ch. 227,
except that the court shall proceed to hear and determine the action as expeditiously
as pessible practicable and give the action precedence over other matters not accorded
similar precedence by law. |

() Effect of orders. 1. A financing order shall remain in effect until the
environmental trust bonds issued pursuant to the order have been paid in full and
the financing costs of the bonds have been recovered in full.

2. A financing order issued to an energy utility shall remain in effect and
unabated notwithstanding the bankruptcy of the energy utility.

3. An applicatioh by an energy utility for a financing order and commission
approval of a financing order are in addition to and do not replace or supercede any other
review applieation or approval by the Commission under this chapter that may be required
or permitted for environmental control activities.

(3) EXCEPTIONS TO COMMISSION JURISDICTION. (a.) If the commission issues a
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financing order to an energy utility, the commission may not, in exercising its powers
and carrying out its duties under-this-chapter-including-any pewer-or-duty regarding
rate making, consider the environmental trust bonds issued pursuant to the order

to be the debt of the energy utility, the environmental control charges paid under the
order to be the revenue of the energy utility, or the environmental control costs or

financing costs specified in the order to be the costs of the energy utility, nor may the

commission determine that any action taken by an energy utility that is consistent

with the order is unjust-or unreasonable. Nothing in this section limits or alters the

b._Except as provided in subd.2.c. with respect to refinancing, tFhe commission
shall not require or otherwise order any energy utility that has not vet applied to the

Commission under subd.2.a-fo ce any project, addition, plant, facility, extension,
ital i ironmental control equipment or any other expenditure utilizing

bonds under this section.
(4) ENERGY UTILITY DUTIES. (a) An energy utility shall place the proceeds of any

environmental trust bonds issued pursuant to a financing order in a separate

account and may use the proceeds only for paying environmental control costs and

financing costs. Bond proceeds fropy fhis fisnd-account may only be used for the costs of |
environmental control activities“which have been applied for and have been approved as
required under Chapter 196 and for costs incurred which the Commission finds to be
reasonable and appropriate. If the Commission finds that the bond proceeds haye
been used or the cdsts have been incurred imprudently or unreasonably, the Commission

may adjust or reduce the energy utility’s revenue requirement in connection with charges
other than environmental control charges so that the energy utility’s customers do not pay

such costs.

(b) An energy utility shall annually provide to its customers a concise
explanation of the environmental control charges approved in a financing order

issued to the energy utility. The explanation may be made by bill inserts, Web site
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information, or other appropriate means.

(c) The failure of an energy utility to comply with this subsection shall not
invalidate, impair, or affect any financing order, environmental control property,
environmental control charge, or environmental control bonds.

(5) ENVIRONMENTAL CONTROL PROPERTY. (a) In general. 1. Environmental
control property that is specified in a financing order shall constitute a present
property right notwithstanding that the imposition and collection of environmental
control charges depend on the energy utility to which the order is issued performing
its servicing functions relating to the collection of environmental control charges and
on future energy consumption. Such property is considered to exist whether or not
the revenues or proceeds arising from the property have accrued and whether or not
the value of the property is dependent on the receipt of service by customers of an
energy utility.

2. Environmental control property specified in a financing order shall continue
to exist until the environmental trust bonds issued pursuant to the order are paid
in full and all financing costs of the bonds have been recovered in full.

3. Environmental control property specified in a financing order issued to an
energy utility may be transferred, sold, conveyed, or assigned to any person, ineluding-an
excluding an affiliate of the publie-energy utility except an affiliate of the energy utility
created for the limited purpose of facilitating or administering environmental control
property or environmental eentrol-trust bonds under the financing order, and may be

pledged to secure environmental trust bonds issued pursuant to the order. Each such

transfer, sale, conveyance, assignment, or pledge by an energy utility or affiliate of an
energy utility is considered to be a transaction in the ordinary course of business.

4. If an energy utility defaults on any required payment of revenues arising

from environmental control property speciﬁded}%ﬁﬁncing order, the-commission
arty,

ef-a court, upon application by an interested . and without limiting any other
remedies available to the applying party, shall order the sequestration and payment

of the revenues. Any such order shall remain in full force and effect notwithstanding
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any bankruptcy, reorganization, or other insolvency proceedings with respect to the
energy utility.

5. The interest of an assignee or pledgee in environmental control property
specified in a financing order issued to an energy utility, and in the revenue and
collections arising from that property, are not subject to setoff, counterclaim,
surcharge, or defense by the energy utility or any other person or in connection with
the bankruptcy of the energy utility or any other entity.

6. Any successor to an energy utility, whether pursuant to any bankruptcy,
reorganization, or other insolvency proceeding, or pursuant to any merger or acquisition,
sale, or transfer by operation of law, as a result of energy utility restructuring or
otherwise, shall perform and satisfy all obligations of, and have the same rights under a
financing order as the energy utility under a financing. order in the same manner and to the
same extent as the energy utility including collecting and paying to the person entitled to
receive them revenues with respect to the environmental control property.

(b) Security interests. Except as otherwise provided in this paragraph, the
creation, perfection, and enforcement of security interests in environmental control
property to secure environmental trust bonds are governed by ch. 409. Notwithstanding
ch. 409, with regard to creating, perfecting, and enforcing a valid security interest in
environmental control property to secure environmental trust bonds, all of the following
apply:

1. The description of environmental control property in a security agreement
is sufficient if the description refers to this section and the financing order creating
the environmental control property.

2. A security interest is created, valid, binding, and perfected at the time a
security agreement is made and attaches without any physical delivery of collateral
or other act, and the lien of such security interest shall be valid, binding, and
perfected against all parties having claims of any kind in tort, contract, or otherwise
against the person granting the security interest, regardless of whether such parties

have notice of the lien. The filing or recording of a financing financial statement or
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instrument in which such a security interest is created is not required.

3. A security interest in environmental control property is a continuously
perfected security interest and has priority over any other lien created by operation
of law or otherwise, which subsequently attaches to the environmental control
property.

4. The priority of a security interest created under this paragraph is not
affected by the commingling of proceeds arising from environmental control property
with other amounts.

5. Any changes that the commission makes to a financing order that creates
the environmental control property does not affect the validity, perfection, or priority
of a security interest in the environmental control property.

(c) Sales. The sale, assignment, and transfer of environmental control property
are governed by this paragraph. All of the following apply to a sale, assignment, or
transfer under this paragraph:

1. The sale, assignment, or transfer is an absolute transfer of, and not a pledge
of or secured transaction relating to, the seller’s right, title, and interest in, to, and
under the environmental control property, if the documents governing the
transaction expressly state that the transaction is a sale or other absolute transfer.
After such a transaction, the environmental control property is not subject to any
claims of the seller or the seller’s creditors, other than creditors holding a prior
security interest in the environmental control property perfected under par. (b).

2. The characterization of the sale, assignment, or transfer as an absolute
transfer under subd. 1. and the corresponding characterization of the purchaser’s
property interest is not affected by any of the following factors:

a. Commingling of amounts ansmg with respect to the environmental control
property with other amounts.

b. The retention by the seller of a partial or residual interest, including an
equity interest, in the environmental control property, whether direct or indirect, or

whether subordinate or otherwise.
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¢. Any recourse that the purchaser may have against the seller.

d. Any indemnifications, obligations, or repurchase rights made or provided by
the seller.

e. The responsibility of the seller to collect environmental control charges.

f. The treatment of the sale, assignment, or transfer for tax, financial reporting,
or other purposes.

(6) ENVIRONMENTAL TRUST BONDS NOT PUBLIC DEBT. The state is not liable on
environmental trust bonds and the bonds are not a debt of the state. An issue of
environmental trust bonds does not, directly or indirectly or contingently, obligate
the state or a political subdivision of the state to levy any tax or make any
appropriation for payment of the bonds.

(7) ENVIRONMENTAL TRUST BONDS AS LEGAL INVESTMENTS. Any of the following
may legally invest any sinking funds, moneys, or other funds belonging to them or
under their control in environmental trust bonds:

(@) The state, the investment board, public officers except Public Service
Commissioners, municipal corporations, political subdivisions, and public bodies.

(b) Banks and bankers, savings and loan associations, credit unions, trust
companies, savings banks and institutions, investment companies, insurance
companies, insurance associations, and other persons carrying on a banking or
insurance business.

(c) Personal representatives, guardians, trustees, and other fiduciaries.

(8) STATE PLEDGE. (a) In this subsection, “bondholder” means a person who
holds an environmental trust bond.

(b) The state pledges to and agrees with bondholders that the state will not do
any of the following:

1. Take or permit any action that impairs the value of environmental control
property.

2. Except as allowed under this section, reduce, alter, or impair environmental

control charges that are imposed, collected, and remitted for the benefit of the
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bondholders until any principal, interest, premium, or other charge incurred, or
contract to be performed, in connection with environmental trust bonds held by the
bondholders are paid or performed in full.

(c) Any person who issues environmental trust bonds is allowed to include the
pledge specified in par.¢a)(b) in the bonds and relating documentation.

(9) ConFLICTS. In the event of conflict between this section and any other law
regarding the attachment, assignment, or perfection, or the effect of perfection, or
priority of any security interest in environmental control property, this section to the
extent of the conflict shall govern. |

(10) EFFECT OF INVALIDITY ON ACTIONS. Effective on the date that environmental
trust bonds are first issued under this section, if any provision of this section is held
to be invalid or is invalidated, superseded, replaced, repealed, or expires for any
reason, that occurrence shall not affect any action allowed under this section that is
taken by an energy utility, an assignee, a collection agent, or a party to a transaction
and any such action shall remain in full force and effect.

SECTION 3. 201.01 (3) of the statutes is renumbered 201.01 (3) (intro.) and
amended to read:

201.01 (3) (intro.) “Securities” means capital stock and evidences of

indebtedness of a public service corporation, ret-inelading-howevers(a)-any but do

not include any of the following:

(a) Any obligation of a public service corporation which is not a public utility
as defined in the federal pewer-act Power Act, falling due one year or less afier its
date and bearing date not later than the day of sale;-er-(b)-any.

(b) Any evidence of indebtedness of a public service corporation which is a
public utility as defined in the federal power-aet Power Act, the issuance, renewal or
assumption of which is exempt from see- section 204 (a) of the federal pewer-aet
Power Act by the provisions of see- section 204 (e) thereof:-or-(e)-any.

(c) Any obligation issued to the United States of America in connection with

loans for rural telecommunications facilities made pursuant to the rural
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electrification-aet Rural Electrification Act of 1936, as amended;-or-(d)-any.

(d) Any securities issued by a corporation organized under ch. 185 for the
purpose of furnishing telecommunications service in rural areas.

SECTION 4. 201.01 (3) (e) of the statutes is created to read:

201.01 (3) (e) Any environmental trust bonds issued pursuant to a financing
order of the commission under s. 196.027 (2).

(END)




Kunkel, Mark

|
From: Stuart, Todd
Sent: Thursday, February 19, 2004 8:41 AM
To: Kunkel, Mark
Subject: FW: Change to AB 843; tax considerations

Mark, ()30uld you please add this to the list of changes for the latest version of the sub to SB 463 and AB 843 (see below for
details):

73.13 Environmental trust bonds. The department of revenue shall not
consider the acquisition, ownership, or disposition of any direct interest in an
environmental trust bond, as defined in s. 196.027 (1) (), for the purpose of
determining whether a person has nexus with this state for tax purposes.

From: Kreye, Joseph

Sent: Wednesday, February 18, 2004 4:40 PM
To: Stuart, Todd; Healy, Brett

Subject: FW: Change to AB 843; tax considerations
Todd & Brett;

| spoke to Joel Haubrich about the tax provision (s. 73.13) created in AB 843. Please see the language below which |
recommend to clarify the intent.

Joe

Joseph T. Kreye
Legislative Attorney
Legislative Reference Bureau

(608) 266-2263

----- Original Message-----

From: Lovell, David

Sent: Wednesday, February 18, 2004 4:35 PM

To: Kreye, Joseph

Cc: Russell, Faith; Renner, Darin; Stolzenberg, John
Subject: RE: Change to AB 843; tax considerations
Joe,

Have you shared this with Todd Stuart & Brett Healy? they will need to know.

I am guessing that it was Joel Haubrich you spoke to, WE Energy's Madison lobbyist.

David

David L. Lovell, Senior Analyst
Wisconsin Legislative Council Staff
608/266-1537

-----Original Message-----

From: Kreye, Joseph
Sent: Wednesday, February 18, 2004 4:31 PM
To: Lovell, David; Russell, Faith; Renner, Darin

Subject: Change to AB 843; tax considerations

I just spoke with one of the people involved with the original drafting of AB 843--although now | can't remember his
name. He is amendable to changing section 1 of the bill to clarify the intent. This is what | would recommend:

1




73.13 Environmental trust bonds. The department of revenue shall not
consider the acquisition, ownership, or disposition of any direct interest'in an
environmental trust bond, as defined in s. 196.027 (1) (j), for the purpose of
determining whether a person has nexus with this state for tax purposes.

Joe

Joseph T. Kreye

Legislative Attorney
Legislative Reference Bureau
(608) 266-2263
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ntrgduced by Representatives JENSEN, GOTTLIEB)
HKE, HONADEL, OADES, STONE, I, MUSSER, V?.K’KS/,L M.
OTHMAN,” TAYLOR,/ McCORMICK . JESKEWITZ,.~JOHNSRUY/

AN AcTrorenumber and amend 201.01 (3); and to create 73.13, 196.027 and

201.01 (3) (e) of the statutes; relating to: the issuance of debt by natural gas

and electric public utilities to finance certain environmental activities.

— — — —_— . —
" ~— — — — ~
Analysis by the Legislative Reference Bureau
This bill allows certain public utilities, with the approval of the Public Service
Comamission (PSC), to finance the cost of certain environmental control activities
withthe Proceeds of “environmental trust bonds,” which the bill defines as bonds that
are secured b (gharges paid by S} The b1l applies to natural

gas and ele @ the bill defines as “eff afilities.” The 6rlds may
be issued by & f Oor an assignee @ energy utility Anclyfding an
affiliate _, /

A , j t.applies to the PECAGr anjorder apprgfing the issuance
of th¢ bongd 7 des he enviro ital conprol activiffes that/the energy
utilify proposes fo undertake and the #€asons for windertak#hg the agtivities. An

" is dpfined as constrfiction, jistallationf or otherwise
rolling environmentAl pollutionfin connection

¥ , previguslyf beer/used to proyide service to

/ customets. ; Crgy™ytility miugt egfimate the cogts of proposed

/ activitigs 4 ) utility ptoposes to finarice all or only a
specified portion of such cpstsAvith the bond3x Alsg/ thédspergy utilitymrfust estimate
the finagicing costs of issying the proposed bon .

0 later than 90 daysAfter the PSC receives an applicatiotmthe PSC must issue

an order that rejects or approves the application. The- PSC must approve the
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application if the order will result in lower costs to customers than would alternative
methods of financing environmental control activities, the order is othefwise
Qnsistent with the public interest, and the order is prudent, reasonalfie, and
apRropriate. The bill refers to an order that approves an application as z financing
" If the PSC issues a financing order, the order must specify tife amount of
envirgnmental control and financing costs that the energy utilij may recover
through charges that customers in the energy utility’s service terri dry must pay over
a period specified in the order. The bill refers to such charges/as “environmental
control chaxges.” The PSC may exclude a portion of environme#tal control costs from
recovery as environmental control charges only if the energy/utility indicates in the
application that it does not propose to finance that portio/with bonds. In addition,
the order must specify the “environmental control propeffy” that is created and that
may be used to sesyre the bonds. “Environmental conyfol property” is defined as the

right, specified in the order, to impose, collect, or regéive the environmental control

environmental control charges at least aghually within 45 days of the anniversary
date of the issuance of the boxds. Tk purpose of the formula is to make any
adjustments to the charges that arg’ necessary based on any overcollection or
undercollection of the charges or axg/necessary to ensure the energy utility’s or an
assignee’s timely recover of the enyidgnmental control and financing costs. The bill
also allows the PSC to issue a syBseqient financing order for retiring or refunding
the bonds issued pursuant to

subsequent order if the finang

order. The PSC may also igéue a subsequent dgder if retiring or refinancing the bonds
issued pursuant to the original order is otherXise in the public interest.

The bill prohibits the PSC from revoking a\financing order, except for changes
made by a subsequenyfinancing order described akove. In addition, the bill provides
that a financing opder remains in effect until enkironmental trust bonds issued
pursuant to the o/;der have been paid in full and the fizancing costs of the bonds have
been recovered jh full. Also, the bill provides that a Yjnancing order issued to an
energy utility yemains in effect notwithstanding the banRguptcy of the energy utility.
The bill alsg/creates the following limits on the PSC’s juNgsdiction over an energy
utility that/s issued a financing order: 1) the PSC may not onsider environmental
trust bonds to be the debt of the energy utility; 2) the PSC ay. not consider the
mental control charges paid under the order to be the re%gnue of the energy
utilityy and 3) the PSC may not consider the environmental controlyr financing costs
specified in the order to be the costs of the energy utility. In adition, the bill
proHibits the PSC from determining that any action taken by an energy utility that
is consistent with the order is unjust or unreasonable.

In addition, the bill does all of the following:
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1. The bill establishes legal characteristics of envieéiimental control property
that is>xgated in a financing order and of any sale, assignment, or transfer of such

rovides that, with certain gp€cified exceptions, the state’s version
iform Commercial Cpde governs the granting and enforcing of
security interests in ironmental cgmfrol property created in a financing order.
3. The bill provides thqt the stfte is not liable on environmental control bonds
and that the bonds are not pubj
4. The bill requires an exergy Usility to place the proceeds of any environmental
trust bonds into a sepafate account™agd use the proceeds only for paying

ires an energy utility that is iSSugd a financing order to provide
annual explanagions of environmental control charges te\ts customers.

6. The Jfll provides that requirements under currentNaw that apply to the
securities by energy utilities do not apply t e issuance of
ental trust bonds under the bill.

~For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

\ _/\\—/ /\\\—_—//—_\\——/ —

The people of the state of Wisconsin, represented in senate and assembl ly, do
enact as follows:

SECTION 1. 73.13 of the statutes is created to read:
73.13 Environmental trust bonds. The department of revenue shall not
consider the acquisition, ownership, or disposition of any direct interest in an

v/
environmental trust bond, as defined in s. 196.027 (1) (j), for the purpose of

o —
determining whether a person A@WSWM@@}}
—16.97 (i

SECTION 2. 196.027 of the statutes is created to read:
196.027 Environmental trust fingncing. (1) DErINITIONS. In this section:
(@) “Ancillary agreement” means aniy bond insurance policy or other financial

arrangement entered into in connection with the issuance of environmental trust

bonds.

Nas, nexys with thes st
forc 7’71)4 purpose sp
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1 (b) “Assignee” means any person to which an interest in environmental control

2 property is sold, assigned, transferred, or conveyed and any successor to such a
3 person.

() “Energy utility” means a public utility engaged i

@%g/ sﬁcpeﬁépr wéa?ﬂ@lﬁbwrﬁw

otherwise putting into plagg,gnmmm?% control equipment in connection with an
veed T Y-
energy utility plant thgt‘ has been used to provide service to customers, Fehor®

| 6
10 j i rwise _pufiing Tifo pratey s

é % E delivery, or furnishing of natural gas by means of pipes or main heat, light, or powe%c}
9

—
11
12 (e) Env1r013( mental control char ge” means a charge paid by customers of an
S SulcesgocS
13 energy utlllt};‘ for the energy utility to recover environmental control costs and
14 financing costs. i[ JAICECT )% {\j

,,—-—W"

15 () “Environmental control cost” means capital cost, in“C’luding capitalized cost
16 relating to regulatory assets, incurred or expected o be incurred by an energy utility
17 in undertaking an environmental control activit% “Environmental control cost” does
18 not include any monetary penalty, fine, or forfeiture assessed against an energy
19 utility by a government agency or court under a federal or state environmental
20 statute, rule, or regulafion.

21 (8 “Environmental control equipment” means any device, equipment,
22 structure, process, facility, or technology, owned or controlled by an energy utility,
23 that is designed for the primary purpose of preventing, reducing, or remediating
24 environmental pollution.

25 (h) “Environmental control property” means all of the following:
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1. The right specified in a financing order to impose, collect, or receive
environmental control charges, or to obtain adjustments to such charges as provided
in this section, and any interest in such right.

2. All revenues and proceeds arising from the right and interests specified in
subd. 1.

() “Environmental pollution” means the contamination or rendering unclean
or impure of the air, land, or waters of the state, or the making of the same injurious
to public héalth, harmful for commercial or rfec’reatiorial use, or deleterious to fish,
bird, animal, or plant life.

() “Environmental trust bonds” means bonds, debentures, notes, certificates
of participation, certificates of beneficial interest, certificates of ownership, or other
evidences of indebtedness that are issued by an energy utility or an assignee, the
proceeds of which are used directly or indirectly to recover, finance, or refinance
environmental control costs and financing costs, and that are secured by or payable

from environmental control property.

:ﬁyﬂqﬁ o { @4;5(%*&}3)"6 A

,or(’m:'unfzg

(k) “Financing cost” means any of the following:_

1. @Meﬂidfhdudtpg/interes / that j:rﬁyable on environ

bonds. ar e

—
-
—

2. A payment required under an ancillary agreement, including any amount
required to fund a reserve account.
q - —leason=gC
.———-—-—/
y @):‘Any other/ﬁst related to issuing and servicing environmental trust bonds,
. e :
including servicing fees, trustee fees, legal fees, administrative fees, placement fees,
capitalized interest, and rating agency fees.

%@’:ny taxes and license fees imposed on the revenues generated from the

“vallection of environmental control charges.
""\ - -
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(Dgf “Financing order” means an

that allows for the issuance of environmental trust bonds, the collection of

environmental control charges, and the creation of environmental control property.

(2) FINANCING ORDERS. (a) Applications. An energy utility 5% iopY__=-
may apply to the commission for a financing order. In addition to any other

information required by the commission, an energy utility shall do all of the following

in an application: WG ERPT b-9 j J

1. Describe the Anvironrfiental cont 01 activities that the energy utility
aescry
proposes to undertakefand /{ﬁe?easons for undertakmg the activities.

2. Estimate the environmental control costs of the activities described under
subd. 1.

3. Indicate whether the energy utility proposes to finance ‘all or a portion
of the costs estimated under subd. 2. with environmental trust bonds. If the energy
utility proposes to finance a portion of the costs, the energy utility shall identify that
portion in the application.

4. Estimate the financing costs of the env1r0nmental trust bonds proposed

ltoptio Pl /D0

under subd. 3.

5. Estimate t
vironmental contr
(b) Commission

application under par.

rejecting the applic
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2. In afinancing order issued to an energy utility, the commission shall do all

of the following: ¢ 4 A Lf@

a. Except as provided in sub% 2. c.{ specify the amount of environmental control
K .
costs and financing costs that may be recovered through environmental control

charges and the period over which such costs may be recovered. (224 ‘2; )

\b. For the period specified in subd. 2. a. require that, as long as any customer

e

. s . g
ides in ice t;rﬁ’%rykﬁe d
h

) . . o . -
nancing ord@r is issued, fhe customer shall pay environmental control charges

to the energy utility or its assignees regardless of whether the customer obtains
o0& |
A service from a different energy utility or other energy suppliAZ =

c. Include a formula for making any adjustments in the environmental control

charges that customers are required to pay under the order and making any
adjustments that are necessary to correct for any overcollection or undercollection

of the charges or to otherwise ensure the energy utility’s or assignee’s timely recovery

of environmental control costs and financing costs| The order shall require

apply a formula arfd make any adjustments under this subd. 2. c. without a hearing.

d. Specify the environmental control property that is created and that may be
used to pay or secure environmental trust bonds.

3. A fi?*\ancing order issued to an energy utility may provide that the energy
utility’s acquisition of environmental control property specified in subd. 2. d. is

conditioned/ upon, and shall be simultaneous with, the sale of the environhmental
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control i d the pledge of the environmental control property

to secyre environmental trust bonds._ ,7/{ "fO
Ay Except as provided in sub%? cﬁ financing order is 1rrevocable and the
commission may not reduce, impair, or otherwise adjust environmental control
charges approved in the order. ' W’VI’W& e p[ ace Wﬂg ard
(c) Subsequent orders. The commission maz/{ssue a subsequent financing order

that provides for retiring or refundin 3 environmental, trust bonds issued pursuant
[NSEH-T -

to the original financing order if ental t

T financing S

0 the oriéihal fir‘ra

origirrd] financimg-osdesisotHETWise il THe-pubte-irterest—~

(d) Juc/ﬁ'cja] review. A financing order or an order rejecting an application
under par. (b) 1. is reviewable by the circuit court for Dane Couhty under ch. 227,
except that the court shall proceed to hear and determine the action as expeditiously
as %sﬂai and givesthe action precedence over other matters nof accorded similar |
precedence by law. ’D (a Cf" W

(e) Effect of orders. 1. A financing order shall remain in effect until the
environmental trust bonds issued pursuant to the order have been paid in full and
the financing costs of the bonds have been recovered in full.

2. A financing order issued to an energy utility shall remain in effect and
unabated notwithstanding the bankruptcy of the energy utility.

3. An application by an energy utility for a financing order and commission

approval of a financing order are in addition to and do not r?a@any other

s éwce&(z»-.-
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f«eule'“ig/ 6 Crmrn’s S o
U, oo
r approvaydmg chapter that may be requiredf(ﬁ? environmental

control activities. :
ol a / /o
(@) e

(3) EXCEPTIONS TO COMMISSION JURISDICTION. 1 If the commission issues a

financing order to an energy utility, the commission may not, in exercising its powers

and carrying out its duties Wﬁm Ay fower ort

rate making, consider the environmental trust bonds issued pursuant to the order

i regarding

to be the debt of the energy utility, the environmental control charges paid under the
order to be the revenue of the energy utility, or the environmental control costs or

financing costs specified in the order to be the costs of the energy utility, nor may the

commission determine that any action taken by an- tility that is consistent
. , , wéeeT g _,y
with the order is unjust or unreasonable&\_,@
(4) ENERGY UTILITY DUTIES. (a) An energy utility shall place the proceeds of any

environmental trust bonds issued pursuant to a financing order in a separate
ég(\ ehecay m"re’cr(j
accoug} Jmay use the proceeds- or paying environmental control costs and
(O]

s EeT g

financing cost X

(b) An energy utility shall annually provide to its customers a concise
explanation of the environmental control charges approved in a financing order
issued to fhe energy utility. The explanation may be made by bill inserts, Web site
information, or other appropriate means.

(©) The failure of an energy utility to comply with this subsection shall not
invalidate, impair, or affect any financing order, environmental control property,
environmental control charge, or environmental control bonds.

(5) ENVIRONMENTAL CONTROL PROPERTY. (a) In general. 1. Environmental
control property that is specified in a financing order shall constitute a present

property right notwithstanding that the imposition and collection of environmental
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contrdl charges depend on the energy utility to which the order is issued performing
its servicing functions relating to the collection of environmental control charges and
on future energy consumption. Such property is considered to exist whether or not
the revenues or proceeds arising from the property have accrued and whether or not
the value of the property is dependent on the receipt of service by customers of an

"
[pSEAT 10 -2 v

energy utility.

2. Environmental control property specified in afi i inue
to exist until the environmental trust bonds issued pursuant to the order are paid
in full and all financing costs of the bonds have been recovered in full.

3. Environmental control property specified/in a financing order issued to an
energy utility may be transferred, sold, con.ve ed, or assigned to any person,
including an affiliate of the energy utilit m‘ay‘ be pledged to secure
environmental trust bonds issued pursuant to the order. Each such transfer, sale,
conveyance, assignment, or pledge by an energy utility or affiliate of an energy utility

is considered to be a transaction in the ordinary course of business.

4. If an energy utility defaults on any required payment of revenues arising

from environmental control property specified in a financing order, W}T’Amv

lé/ a court, upon application by an interested party, and without limiting any other

19
20
21
22
23
24
25

remedies available to the applying party, shall order the sequestration and payment
of the revenues. Any such order shall remain in full force and effect notwithstanding
any bankruptcy, reorganization, or other insolvency proceedings with respect to the
energy utility.

5. The interest of an assignee or pledgee in environmental control property
specified in a financing order issued to an energy utility, and in the revenue and

collections arising from that property, are not subject to setoff, counterclaim,
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surcharge, or defense by the energy utility or any other p connection with
the bankruptcy of the energy utility or any other entity.

6. Any successor to an energy utility, whether pursuant to any bankruptcy,
reorganization, or other insolvency proceeding, or pursuant to an merger or
acquisition, sale, or transfer by operation of law, as a result of energy utility
restructuring or otherwise, shall perform and satisfy all obligations of the energy
utility under @financing order in the same manner and to the samé extent as the
energy utility including collecting and paying to thé person entitled to receive them
revenues with respect to the environmental control property.

~ (b) Security interests. Except as otherwise provided in this paragraph, the
creation, perfection, and enforcement of security interests in environmental control
property to secure environmental trust bonds are governed by ch. 409.
Notwithstanding ch. 409, with regard to creating, perfecting, and enforcing a valid
security interest in environmental control property to secure environmental trust
bonds, all of the following apply:

1. The description of environmental control property in a security agreement
is sufficient if the description refers to this section and the financing order creating
the environmental control property.

2. A security interest is created, valid, binding, and perfected at the time a
security agreement is made and attaches without any physical delivery of collateral
or other Vact, and the lien of such security interest shall be valid, binding, and
perfected against all parties having claims of any kind in tort, contract, or otherwise
against the person granting the security interest, regardless of whether such parties
have notice of the lien. The filing or recording of a financial statement or instrument

in which such a security interest is created is not required.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2003 - 2004 Legislature -12- LRB-4260/1

MDK:wljijf
ASSEMBLY BILL 843 SECTION 2

3. A security interest in environmental control property is a continuously
perfected security interest and has priority over any other lien created by operation
of law or otherwise, which subsequently attaches to the environmental control
property.

4. The priority of a security interest created under this paragraph is not
affected by the commingling of proceeds arising from environmental control property
with other amounts.

5. Any changes that the commission makes to a financing order that creates
the environmental control property does not affect the validity, perfection, or priority
of a security interest in the environmental control property.

(c) Sales. The sale, assignment, and transfer of environmental control property
are governed by this paragraph. All of the following apply to a sale, assignment, or
transfer under this paragraph:

1. The sale, assignment, or transfer is an absolute transfer of, and not a pledge
of or secured transaction relating to, the seller’s right, title, and interest in, to, and
under the environmental control property, if the documents governing the
transaction expressly state that the transaction is a sale or other absolute transfer.
After such a transaction, the environmental control property is not subject to any
claims of the seller or the seller’s creditors, other than creditors holding a prior
security interest in the environmental control property perfected under par. (b).

2. The characterization of the sale, assignment, or transfer as an absolute
transfer under subd. 1. and the corresponding characterization of the purchaser’s
property interest is not affected by any of the following factors:

a. Commingling of amounts arising with respect to the environmental control

property with other amounts.
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b. The retention by the seller of a partial or residual interest, including an
equity interest, in the environmental control property, whether direct or indirect, or
whether subordinate or otherwise.

¢. Any recourse that the purchaser may have against the seller.

d. Any indemnifications, obligations, or repurchase rights made or provided by
the seller.

e. The responsibility of the seller to collect environmental ‘control charges.

f. The treatment of the sale, assignment, or transfer for tax, financial reporting,
or other purposes.

(6) ENVIRONMENTAL TRUST BONDS NOT PUBLIC DEBT. The state is not liable on
environmental trust bonds and the bonds are not a debt of the state. An issue of
environmental trust bonds does not, directly or indirectly or contingently, obligate
the state or a political subdivision of the state to levy any tax or make any
appropriation for payment of the bonds.

(7) ENVIRONMENTAL TRUST BONDS AS LEGAL INVESTMENTS. Any of the following
may legally invest any sinking funds, moneys, or other funds belonging to them or

under their control in environmental trust bonds:

municipal corporations,

political subdivisions, #d public b»odief Vo QA(/’ /AMC P /ﬁ’ Ry 2 (i CM '
J

(b) Banks and bankers, savings and loan associations, credit unions, trust

(@) The state, the investment board,{BAbIic/ olfizaraA
ERL O

companies, savings banks and institutions, investment companies, insurance
companies, insurance associations, and other persons carrying on a banking or /

insurance business.

(c) Personal representatives, guardians, trustees, and other fiduci

g {ﬁ udm j'f“’é{’l{c.

el € ‘
S (g M55 18
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(8) STATE PLEDGE. (a) In this subsection, “bondholder” means a person who

holds an environmental trust bond.

(b) The state pledges to and agrees with bondholders that the state will not do
any of the following:

1. Take or permit any action that impairs the value of environmental control
property.

2. Except as allowed under this section, reduce, alter, or impair environmental
control charges that are imposed, collected, and remitted for the benefit of the
bondholders until any principal, interest, premium, or other charge incurred, or
contract to be performed, in connection with environmental trust bonds held by the
bondholders are paid or performed in full.

(c) Any person who issues environmental trust bonds is allowed to include the
pledge specified in par. (b) in the bonds and relating documentation.

(9) ConrLicTs. In the event of conflict between this section and any other law
regardiﬁg the attachment, assignment, or perfection, or the effect of perfection, or
priority of any security interest in environmental control property, this section to the
extent of the conflict shall govern.

(10) EFFECT OF INVALIDITY ON ACTIONS. Effective on the date that environmental
trust bonds are first issued under this section, if any provision of this section is held
to be invalid or is invalidated, superseded, feplaced, repealed, or expires for any
reason, that occurrence shall not affect any action allowed under this section that is
taken by an energy utility, an assignee, a collection agent, or a party to a transaction
and any such action shall remain in full force and effect.

SECTION 3. 201.01 (3) of the statutes is renumbered 201.01 (3) (intro.) and

amended to read:
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201.01 (3) (intro.) “Securities” means capital stock and evidences of

indebtedness of a public service corporation, netinecluding-however,{a)-any but do
not include any of the following:
(a) Any obligation of a public service corporation which is not a public utility

as defined in the federal power-act Power Act, falling due one year or less after its
date and bearing date not later than the day of sale—er—(-b)—any._

(b)_Any evidence of indebtedness of a public service corporation which is a
public utility as defined in the federal pewer-act Power Act, the issuance, renewal or

assumption of which is exempt from see- section 204 (a) of the federal pewer-act

Power Act by the provisions of see: section 204 (e) thereof;-er{e)-any.

(c)_Any obligation issued to the United States of America in connection with
loans for rural telecommunications facilities made pursuant to the rural
eleetrification-act Rural Electrification Act of 1936, as amended;-er{d)-any.

(d) Any securities issued by a corporation organized under ch. 185 for the
purpose of furnishing telecommunications service in rural areas.

SECTION 4. 201.01 (3) (e) of the statutes is created to read:

201.01 (3) (e) Any environmental trﬁst bonds issued pursuant to a financing
order of the commission under s. 196.027 (2).

(END)
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INSERT 4-9:
, before the effective date of this subd{vision .... [revisor inserts date],
INSERT 4-11:
. 2. The retiring of any existing plant, facility, or other property to reduce, controlA |
)

or eliminate environmental poltution in accordance with federal or state law.

INSERT 4-17:
: v

*)

and, with respect to an environmental control activity described in par. (d) 2
includes the unrecovered value of property that is retired, including any demolition
or similar cost that exceeds the salvage value of the property

INSERT 5-20:

3. The cost of retiring or refunding an energy utility’s existing debt and equity
securities in connection with the issuance of environmental trust bonds, but only 1;0
the extent the securities were issued for the purpose of financing environmental
control costs.

INSERT 6-9:
, indicate whether the energy utﬂity’s electric, natural gas, or steam service is
associated with the écti\rities,

INSERT 6-19:
and indicate whether the environmental control charge‘s are propo’séd for.fhe energy
utility’s electl'ig, natural gas, or steam service

INSERT 6-20:
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6. [Estimate any cost savings to customers resulting from financing
environmental control costs with environmental trust bonds as opposed to
alternative financing methods.

Thar INSERT 6-24: |

b. @t}‘le proposed structuring and pricing of the environmental trust bonds
will result in the lowest environmental control charges that are consistent with
market conditions and the terms of the financing order.

c. That the financing order

INSERT 7-6:
obtains distribution service from the energy utility or its successors,
INSERT 7-22: |

e. If considered appropriate by the commission, include a provision allowing for
the retirement of environmental trust bonds before their termination datez

f. Include any other conditions that the commission considers appropriate and
that are not otherwise inconsistent with this section.

INSERT 8-2:

4. a. If the commission issues a financing order, the commission shall apply, at
least annually, the formula specified in subd. 2. c.fand, based on reasonable estimates
of demand and other mathematiga] factors, make the adjustments described in subd.
2. c¢. The commission shall make the adjustments within 45 days of the anniversary
date on which environmental trust bonds are issued and after expiration of the
comment period described in subd. 4. b.

b. The commission may not hold a hearing for the purpose of making an

adjustment under subd. 4. a., but shall allow interested parties 30 days to make
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comments limited to the appropriate amount of any overcollection or undercollection
of environmental control charges and the appropriate amount of an adjustment.
INSERT 8-8:
the commission included a provision described in par. (b) 2. e‘./ in the original
financing order and if the commission finds that the subsequent financing order
STET
satisfies all of the criteria specified in par. (b) l.ﬁ"
INSERT 9-11:
Nothing in this parag{'aph affects the authority of the commission to adjust or reduce
an energy utility’s revenue requirements under sub. (4) (a).\/
(b) If an energy utility has not made an application under sub. (2) (a),\/ the
commissioh may not order or otherwise require the energy utility to use
environmental trust bonds to finance any project, addition, plant, facility, extension,
capital improvement, environmental control equipment, or any other expenditure;
INSERT 9-15:
that are prudent, reasonable, and appropriate, and only if the energy utility has
applied for and obtained all approvals from the commission under this chapter that
are required for the environmental control activities for which the environmental
control costs are incurred or expected to be incurred. If the commission finds that

the proceeds have been used for environmental control costs or financing costs that

" are not prudent, reasonable, or appropriate, the commission may adjust or reduce

the energy utility’s revenue requirements in connection with charges other than
environmental control charges for the purpose of ensuring that the energy utility’s
customers do not pay for such costsoj‘

INSERT 10-12:
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created for the limited purpose of facilitating or administering environmental
control property or environmental control trust bonds under the financing order and
not including any other affiliate of the energy utility. Environmental control
property

INSERT 11-6:

, and have the same rights under a financing order as,




4

DRAFTER’S NOTE LRBs0366/1dn
FROM THE MDK:. [:...
LEGISLATIVE REFERENCE BUREAU

Rep. Jensen:

This substitute amendment makes the changes requested in Brett Healy’s ?aﬂ to me

@February 18, as well as a change to s. 73.13. Please note the following about the

substitute amendment:

1. The language regarding costs of retiring certain securities is included in the

definition of “financing cost)which I thjnk is more logical than including it in the
definition of “environmental control cost{

2. I did not include “principal” in the definition of “financing cost” because I think it
is already covered under “environmental control costf/ However, perhaps I don’t
understand your intent on this issye. Also, I eliminated the reference to “debt service”
in the definition of “financing costif)because I think “financing cost” should not refer
to principal. (An accounting glossary that I consulted defines “debt service” as
principal and interest.)

3. The proposed language regarding other appropriate conditions is included in
proposed s. 196.027 (2) (b) 2. f.

. ~ v/
4. Note that I added a reference to “subd. 4.” in proposed s. 196.027 (2) (b) 2. a. and 5.

5. For proposed s. 196.027 (2) (c), the instructions provide that a subsequent financing
order “may only permit the retirement and refunding of the environmental trust bonds
subject to the terms of the original indenture"b I did not include this language because
I don’t know what it means. “Indenture” is not otherwise used in the bill or substitute
amendment. Can you suggest language that is consistent with the rest of the bill or
substitute amendment, or, for my benefit, can you be more specific about your intent?

6. Proposed s. 196.027 (3) (b) does not include your “except as provided” language
because I do not think that the exception is logically necessary.

7. Are my changes to proposed s. 196.027 (4) (a) consistent with your intent?

8. The last sentence of proposed s. 196.027 (5) (b) 2. refers to a “financial statement@
Is that correct, or should it refer to a “financing statement”?

9. Should the definition of “energy utility” be revised to specifically refer to steam?

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark kunkel@legis.state.wi.us
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Rep. Jensen:

This substitute amendment makes the changes requested in Brett Healy’s e-mail to

me dated February 18, as well as a change to s. 73.13. Please note the following about
the substitute amendment:

1. The language regarding costs of retiring certain securities is included in the
definition of “financing cost,” which I think is more logical than including it in the
definition of “environmental control cost.”

2. Idid not include “principal” in the definition of “financing cost” because I think it
is already covered under “environmental control cost.” However, perhaps I don’
understand your intent on this issue. Also, I eliminated the reference to “debt service”
in the definition of “financing cost,” because I think “financing cost” should not refer

to principal. (An accounting glossary that I consulted defines “debt service” as
principal and interest.)

3. The proposed language regarding other appropriate conditions is included in
proposed s. 196.027 (2) (b) 2. f.

4. Note that I added a reference to “subd. 4.” in proposed s. 196.027 (2) (b) 2. a. and 5.

5. For proposed s. 196.027 (2) (c), the instructions provide that a subsequent financing
order “may only permit the retirement and refunding of the environmental trust bonds
subject to the terms of the original indenture.” I did not include this language because
I don’t know what it means. “Indenture” is not otherwise used in the bill or substitute
amendment. Can you suggest language that is consistent with the rest of the bill or
substitute amendment, or, for my benefit, can you be more specific about your intent?

6. Proposed s. 196.027 (3) (b) does not include your “except as provided” language
because I do not think that the exception is logically necessary.

7. Are my changes to proposed s. 196.027 (4) (a) consistent with your intent?

8. The last sentence of proposed s. 196.027 (5) (b) 2. refers to a “financial statement.”
Is that correct, or should it refer to a “financing statement”?

9. Should the definition of “energy utility” be revised to specifically refer to steam?

Mark D. Kunkel

Senior Legislative Attorney

Phone: (608) 266-0131

E-mail: mark kunkel@legis.state.wi.us




