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ASSEMBLY BILL 678 (LRB -2811)

An Act to repeal 60.10 (1) (d), 60.24 (3) (n), chapter 80 (title), 80.01 (title), 80.01 (1) (title), 80.02 (title), 80.03, 80.04 (title),
80.05 (2) (intro.) and (c), 80.06 (title), 80.07 (title), 80.09, 80.10, 80.11 (2) (a) 1. to 4., (b) and (c), 80.11 (4), 80.11 (8), 80.12
(title), 80.12 (1), 80.12 (3) and (4), 80.13 (title), 80.17 (title), 80.22 (title), 80.24 to 80.30, 80.31 (title), (1) and (2), 80.35, 80.38
to 80.40, 80.48, 80.65, chapter 81 (title), 81.01 (5), (6), (7) and (9), 81.02 (title), 81.04, 81.05, 81.06 (title), 81.07, 81.11 (title)
and (1) to (4), 81.12, 81.14 (3), 81.36, 81.39, 81.42 (title), 83.18 (1) (title), 83.18 (2) and 893.73 (2) (c); to renumber 80.01 (1m)
(title), 80.15 (title), 80.23 (title), 80.32 (4) (a) 1. and 2., 80.32 (4) (b), 80.32 (4) (d), 80.34 (title), 81.08 (title), 81.38 (title), 86.26,
86.265 and 86.266; to renumber and amend 80.01 (1), 80.01 (1m), 80.01 (2), 80.01 (3), 80.01 (4) (title), 80.01 (4), 80.01 (5),
80.02, 80.025, 80.04, 80.05 (title), 80.05 (1), 80.05 (2) (a), 80.05 (2) (b), 80.06, 80.08, 80.11 (title), 80.11 (1), 80.11 (2) (a)
(intro.), 80.11 (3) (a), (b) 1. and 2. and (c), 80.11 (5), 80.11 (6), 80.11 (7), 80.12 (2), 80.12 (5), 80.125, 80.13 (1), 80.13 (1m),
80.13 (3), 80.13 (4), 80.13 (4m), 80.13 (5), 80.14, 80.15, 80.16, 80.17, 80.22, 80.23 (1), 80.23 (2), 80.31 (3), 80.32 (title), 80.32
(1), 80.32 (2), 80.32 (3), 80.32 (4) (a) (intro.), 80.32 (4) (c), 80.32 (5), 80.33, 80.34 (1), 80.34 (2), 80.37, 80.41, 80.47, 80.64,
81.01 (title), 81.01 (2), 81.01 (3), 81.01 (4), 81.01 (8), 81.01 (10), 81.01 (11), 81.02, 81.03 (title), 81.03, 81.06, 81.08 (1), 81.08
(2), 81.08 (3), 81.11 (5), 81.14 (title), 81.14 (1), 81.14 (2), 81.14 (4), 81.15, 81.17, 81.35, 81.38 (1), 81.38 (2), 81.38 (3), 81.38
(4), 81.38 (5), 81.38 (6), 81.38 (7), 81.42 (1), 81.42 (2) and 83.18 (1); to consolidate, renumber and amend 80.07 (1) and (2) and
81.01 (intro.) and (1); to amend 32.035 (4) (a), 32.05 (intro.), 59.69 (5) (e) 7., 59.84 (2) () 5., 60.23 (17), 60.24 (3) (0), 60.24 (3)
(p), 60.33 (10), 60.37 (4) (a), 62.73 (1), 66.1003 (2) and (3), 83.015 (2) (b), 83.09, 83.19, 84.02 (1), 84.07 (1), 84.14 (3), 86.315

" (3), 236.16 (2) and 756.04 (2); and to create 66.1003 (10), 66.1005 (title), 66.1033 (1) and (3), chapter 82 (title), subchapter I

(title) of chapter 82 [precedes 82.01], 82.01 (intro.), (1) to (7) and (9) to (11), 82.03 (1) (title), 82.03 (1) (c), (5) (title) and (c), ©)
and (9) to (19), 82.05 (1), 82.05 (4), 82.08 (8), subchapter II (title) of chapter 82 [precedes 82.10], 82.10 (title), (1) (b), (2), (4)
(title) and (b) and (5), 82.11 (title), 82.12 (title), 82.14 (title), (1) and (3), 82.15, 82.16 (3), 82.19 (2) (b) 1., subchapter III (title)
of chapter 82 [precedes 82.21], 82.21 (1) (a) and (b), (4) (title) and (5) (title), 82.27 (title), (1), (5) (¢) and (d), (9) and (10),
subchapter IV (title) of chapter 82 [precedes 82.31], 82.35 (1) (intro.) and 893.83 (title) of the statutes; relating to: the
reorganization, modernization, and modification of chapters 80 and 81.
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2003 ASSEMBLY BILL 678

November 20, 2003 — Introduced by JOINT LEGISLATIVE COUNCIL. Referred to

Committee on Transportation.

AN ACT to repeal 60.10 (1) (d), 60.24 (3) (n), chapter 80 (title), 80.01 (title), 80.01

1) (title), 80.02 (title), 80.03, 80.04 (title), 80.05 (2) (intro.) and (c), 80.06 (title),
80.07 (title), 80.09, 80.10, 80.11 (2) (a) 1. to 4., (b) and (c), 80.11_(4), 80.11 (8),
80.12 (title), 80.12 (1), 80.12 (3) and (4), 80.13 (title), 80.17 (title), 80.22 (title),
80.24 to 80.30, 80.31 (title), (1) and (2), 80.35, 80.38 to 80.40, 80.48, 80.65,
chapter 81 (title), 81.01 (5), (6), (7) and (9), 81.02 (title), 81.04, 81.05, 81.06
(title), 81.07, 81.11 (title) and (1) to (4), 81.12, 81.14 (3), 81.36, 81.39, 81.42
(title), 83.18 (1) (title), 83.18 (2) and 893.73 (2) (c); to renumber 80.01 (1m)
(title), 80.15 (title), 80.23 (title), 80.32 (4) (a) 1. and 2., 80.32 (4) (b), 80.32 (4) (d),
80.34 (title), 81.08 (title), 81.38 (title), 86.26, 86.265 and 86.266; to renumber
and amend 80.01 (1), 80.01 (1m), 80.01 (2), 80.01 (3), 80.01 (4) (title), 80.01 (4),
80.01 (5), 80.02, 80.025, 80.04, 80.05 (title), 80.05 (1), 80.05 (2) (a), 80.05 (2) (b),
80.06, 80.08, 80.11 (title), 80.11 (1), 80.11 (2) (a) (intro.), 80.11 (3) (a), (b) 1. and
2. and (c), 80.11 (5), 80.11 (6), 80.11.(7), 80.12 (2), 80.12 (5), 80.125, 80.13 (1),
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1 80.13 (1m), 80.13 (3), 80.13 (4), 80.13 (4m), 86.13 (5), 80.14, 80.15; 80.16, 80.17,
2 80.22, 80.23 (1), 80.23 (2), 80.31 (3), 80.32 (title), 80.32 (1), 80.32 (2), 80.32 (3),
3 80.32 (4) (a) (intro.), 80.32 (4) (c), 80.32 (5), 80.33, 80.34 (1), 80.34 (2), 80.37,
4 80.41, 80.47, 80.64, 81.01 (title), 81.01 (2), 81.01 (3), 81.01 (4), 81.01 (8), 81.01
5 (10), 81.01 (11), 81.02, 81.03 (tiﬂe), 81.03, 81.06, 81.08 (1), 81.08 (2), 81.08 (3), |
6 81.11 (5), 81.14 (title), 81.14 (1), 81.14 (2), 81.14 (4), 81.15, 81.17, 81.35, 81.38
7 (1), 81.38 (2), 81.38 (3), 81.38 (4), 81.38 (5), 81.38 (6), 81.38 (7), 81.42 (1), 81.42
8 (2) and 83.18 (1); to consolidate, renumber and amend 80.07 (1) and (2) and
9 81.01 (intro.) and (1); to amend 32.035 (4) (a), 32.05 (intro.), 59.69 (5) (e) 7.,
10 59.84 (2) (0 5., 60.23 (17), 60.24 (3) (0), 60.24 (3) (p), 60.33 (10), 60.37 (4) (a),
11 62’.73 (1), 66.1003 (2) and (3), 83.015 (2) (b), 83.09, 83.19, 84.02 (1), 84.07 1),
12 84.14 (3), 86.315 (3), 236.16 (2) and 756.04 (2); and to create 66.1003 (10),
13 66.1005 (title), 66.1033 (1) and (3), chapter 82 (title), subchapter I (title) of
14 chapter 82 [precedes 82.01], 82.01 (intro.), (1) to (7) and (9) to (11), 82.03 (1)
15 (titlé), 82.03 (1) (o), (5) (title) and (c), (6) and (9) to (19), 82.05 (1), 82.05 (4), 82.08
16 (8')‘, subchapter II (title) of chapter 82 [precedes 82.10], 82.10 (title), (1) (b), (2),
17 (4) (title) and (b) and (5), 82.11 (title), 82.12 (tiﬂe), 82.14 (title), (1) and (3),
18 82.15, 82.16 (3), 82.19 (2) (b) 1., subchapter III (title) of chapter 82 [precedes
19 82.21], 82.21 (1) (a) and (b), (4) (title) and (5) (title), 82.27 (title), (1), (5) (¢) and
20

(d), (9) and (10), subchapter IV (title) of chapter 82 [precedes 82.31], 82.35 (1)
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(intro.) and 893.83 (title) of the statutes; relating to: the reorganization,

modernization, and modification of chapters 80 and 81.

Analysis by the Legislative Reference Bureau

This bill is explained in the NOTES provided by the Joint Legislative Council in
the bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE: This bill was prepared for the Joint
Legislative Council’s Special Committee on Recodification of Town Highway Statutes.

The committee was directed to recodify chs. 80 and 81 and any matters related to
those statutes. The special committee was instructed that the recodification may include
a study of the reorganization of the chapter in a logical manner, renumbering and
retitling sections, consolidating related provisions, modernizing language, resolving
ambiguities in language, codifying court decisions, and making minor substantive
changes.

Many of the provisions in chs. 80 and 81 date from the 1800s. The changes and
additions to those chapters over the years seem to have occurred piecemeal without

+ regard to any internal organization. As a result, current chs. 80 and 81are unwieldy and
. difficult to use. '

This bill:

1. Reorganizes chs. 80 and 81 by:

a. Moving most of the provisions in current chs. 80 and 81 into a new ch. 82. The
special committee decided to create ch. 82 in order to avoid confusion between the original
and the recodified law.

~b. Arranging the provisions of the new ch. 82 into a logical order. The bill creates
3 subchapters. :

¢. Reorganizing some of the individual sections within current chs. 80 and 81 by

combining them with other sections, dividing single sections into multiple sections, and
- internally reorganizing single sections.

d. Relocating whole or partial sections of current chs. 80 and 81 outside of the new
ch. 82. This was done mainly for provisions that apply to municipalities other than towns.

2. Makes nonsubstantive changes to modernize language and reflect modern
drafting style. : .

3. Repeals several sections of the current chs. 80 and 81 that the special committee
concluded were unnecessary.

4. Makes substantive changes.

There are detailed notes following the sections that indicate the substantive
change, if any. If the note does not indicate a substantive change, none is intended. If
a question arises about the effect of any modification made by this bill, the special

- committee intends that the revisions in this bill be construed to have the same effect as
the prior statute.

To aid in locating the renumbered sections, a table is located at the end of this bill
that identifies the treatment of each of the provisions in current chs. 80 and 81.

SECTION 1. 32.035 (4) (a) of the statutes is amended to read:
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32.035 (4) (a) When an impact statement is required; permitted. The
department shall prepare an agricultural impact statement for each project, except
a project under ch. 81 82 or a project located entirely within the boundaries of a city
or village, if the project involves the actual or potential exercise of the powers of
emineﬁt domain and if any interest in more than 5 acres of any farm operation may
be taken. The department may prepare an agricultural impact statement on a
project located entirely within the boundaries of a city ox, village, or town or involving
any interest in 5 or fewer acres of any farm operation if the condemnation would have
a significant effect on any farm operation as a whole.

SECTION 2. 32.05 (intro.) of the statuteé is amended to read:

32.05 Condemnation for sewers and transportation facilities. (intro.)
In this sectiqn, “mass transit facility” includes, without limitation because of
enumeration, exclusive or preferential bus lanes if those lanes are limited to
abandoned railroad rights—of-way or existing expressways consiructed before
May 17, 1978, highway control devices, bus passenger loading areas and terminal
facilities, iﬁcluding shelters, and fringe and corridor parking facilities to serve bus
and other public mass transportation passengers, together with the acquisition,

construction, reconstruction and maintenance of lands and facilities for the

development, imprdvement and use of public mass transportation systems for the

transportation of passengers. This section does not apply to-town highways-created

nor to proceedings in 1st class cities under subch. II. In any city, condemnation for
housing under ss. 66.1201 to 66.1211, for urban renewal under s. 66.1333, or for
cultural arts facilities under subch. V of ch. 229, may proceed under this section or

under s. 32.06 at the option of the condemning authority. Condemnation by a local
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exposition district under subch. II of ch. 229 for any exposition center or exposition
center facility may proceed under this section or under s. 32.06 at the option of the
local exposition district. All other conderﬁnation of property for public alleys, streets,
highways, airports, mass transit facilities, or other transportation facilities, gas or
leachate extraction systems to remedy environmental pollution from a solid waste
disposal facility, storm sewers and sanitary sewers, watercourses or water
transmission and distribution facilities shall proceed as follows:

SECTION 8. 59.69 (5) (e) 7. of the statutes is amended to read:

59.69 (5) (e) 7. When any lands previously under the jurisdiction of a county
zoning ordinance have been finally removed from such jurisdiction by reason of
annexation to an incorporated municipality, and after the regulations imposed by the
county zoning ordinance have ceased to be effective as provided in sub. (7), the board
may, on the recommendation of its zoning agency, enact amendatory ordinances that
remove or delete the annexed lands from the ofﬁcial zoning map or written
descriptions without following any of the procedures provided in subds. 1. to 6., and
such amendatory ordinances shall become effective upon enactment and publication.
A copy of the ordinance shall be forwarded by the clerk to the clerk of each town in
which the lands affected were previously located. Nothing in this paragraph shall
be construed to nullify or supersede s. 80.64 66.1031. |

SECTION 4. 59.84 (2) (f) 5. of the statutes is amended to read:

59.84 (2) (f) 5. The governing body of the municipality shall, within 30 days
after filing, take the necessary action to comply with the order and in so doing shall
not be limited by the objections of an abutting owner, and s.-80.32(4) 66.1005 (2) shall
not be applicable to any vacation or discontinuance required by the order, and any

such municipality may act upon the initiative of its governing body without the
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necessity of obtainihg the consent of an abutting owner, notwithstanding chs. 60, 61,

62 and 66 and s.-80-324) 66.1005 (2) and any other provisions of law to the contrary.
SECTION 5. 60.10 (1) (d) of the statutes is repealed.

NoOTE: The committee repealed s. 81.05 because the committee believed that it was
no longer used by towns. Current s. 60.10 (1) (d) is merely a cross—reference to s. 81.05.

SECTION 6. 60.23 (17) of the statutes is amended to read:
60.23 (17) CHANGE STREET NAMES. Name, or change the name of, any street in
the town under s. 81.01-(A1) 82.03 (7).

SECTION 7. 60.24 (3) (n) of the statutes is repealed.

NorE: Section 60.24 (3) (n) reads as follows: “Perform duties in connection with
selection of jurors in actions relating to the taking of property to provide access to a
cemetery, fairground, or land used for industrial expositions under s. 80.48 (3) and (4).”.
The special committee deleted current s. 80.48 because it concluded that the section was
no longer necessary.

SECTION 8. 60.24 (3) (0) of the statutes is amended to read:

60.24 (3) (o) Sign orders for payment of work performed and materials
furnished on town highways unders. 81.04.

NotE: This bill entirely deletes the language in current s. 81.04. Therefore, this
section deletes the cross—reference.

SECTION 9. 60.24 (3) (p) of the statutes is amended to read:

60.24 (3) (p)- See that all tunnels in the town are constructed under s. 81.35
82.37 and that they are kept in good repair. |

SECTION 10. 60.33 (10) of the statutes is amended to read:

60.33 (10) HIGHWAYS AND BRIDGES. Perform the duties specified in chs. 80 82 to
92, relating to highways, bridges and drains. |

SECTION 11. 60.37 (4) (a) of the statutes is amended to read:

60.37 (4) ’(a) An elected town officer who also serves as a town employee may
be paid an hourly wage for serving as a town employee, not exceeding a total of $5;OOO

each year. Amounts that are paid under this paragraph may be paid in addition to
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any amount that an individual receives under s. 60.32 or as a volunteer fire fighter,
emergency medical technician, or first responder under s. 66.0501 (4). The $5,000
maximum in this paragraph includes amounts paid to a town board supervisor who
is acting as superintendent of highways under s. 81.01 82.03 (1).

SECTION 12. 62.73 (1) of the statutes is amended to read:

62.73 (1) The common council of a 1st class city may vacate in whole or in part
highways, streets, alleys, grounds, waterways, public walks and other public
grounds within the corporate limits of the city that it determines the public interest
requires to be vacated or are of no public utility, subject to s. 80.32(4) 66.1005 (2).
Proceedings under this section shall be commenced either by a petition presented to
the common council signed by the owners of all property which abuts the portion of
the public facilities proposed to be vacated, or by a resolution adopted by the common
council. The requirements of s. 840.11 apply to proceedings under this section.

SECTION 13. 66.1003 (2) and (3) of the statutes are amended to read:

66.1003 (2) The common council of any city, except a 1st class city, or a village
or town board may discontinue all or part of a public way upon the written petition
of the owners of all the frontage of the lots and lands abutting upon the public way
sought fo be discontinued, and of the owners of more than one—third of the frontage
of the lots and lands abutting on that portion of the remainder of the public way
which 1ie$ within 2,650 feet of the ends of the portion to be discontinued, or lies within
so much of that 2,650 feet as is within the corporate limits of the city, village or town.
The beginning and ending of an alley shall be considered to be within the block in
which it is located. This subsection does not apply to a highway upon the line

between 2 towns that is subject to s. 80-11 82.21.
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(3) The common council of any city, except a 1st class city, or a village or town

board may discontinue all or part of an unpaved alley upon the written petition of

‘the owners of more than 50% of the frontage of the lots and lands abutting upon the

portion of the unpaved alley sought to be discontinued. The beginning and ending
of an unpaved alley shall be considered to be within the block in which it is located.
This subsection does not apply to a highway upon the line between 2 towns that is
subject to‘ s. 80-11 82.21.

SECTION 14. 66.1003 (10) of the statutes is created to read:

66.1003 (10) Notwithstanding ss.v 82.10 and 82.21, no city council or county,
village, or town board may discontinue a highway when the discontinuance would
deprive a landowner or a public school of all access to a highway.

NoTE: New s. 66.1003 is based on the last sentence of current s. 80.02, which reads:

“No town board shall discontinue . . . any highway when such discontinuance would

deprive the owner of lands of access therefrom to a highway” and on the last sentence of

current s. 80.16 which reads: “No highway shall be discontinued when the effect of such

discontinuance shall be to exclude a public school from access to the public highways.”.

The special committee believes that, in practice, the current language applies to cities,

- counties, villages, and towns. Therefore, the new s. 66.1003 specifically includes cities,

villages, and counties and moves the provision to ch. 66. No substantive change is
intended.

SECTION 15. 66.1005 (title) of the statutes is created to read:
66.1005 (title) Reversion of title.

SECTION 16. 66.1033 (1) and (3) of the statutes are created to read:
66.1033 (1) In this section:
| (a) “Political subdivision” means a city, village, town, or county.
(b) “Public way” means a highway, street, slip, pier, or alley.
(3) For proceedings taken, or for plats, deeds, orders, or resolutions eXecuted
after the effective date of this subsection .... [revisor inserts date], except as provided

in s. 840.11, no defect, omission, or informality in the proceedings of, or execution of
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a plat, deed of dedication, order, or resolution by, a political subdivision shall affect
or invalidafe the proceedings, plat, deed, order, or resolution after 5 years from the
date of the proceedings, plat, deed, order, or resolution. The public way dedicated,
laid out, or altered by a defective or informal proceeding, plat, deed, order, or
resolution shall be limited in length to the portion actually worked and used.

SECTION 17. Chapter 80 (title) of the statutes is repealed.

SECTION 18. 80.01 (title) of the statutes is repealed.

SECTION 19. 80.01 (1) (title) of the statﬁtes is repealed.

'SECTION 20. 80.01 (1) of the statutes is renumbered 82.01 (8) and amended to
read:

>82.01 (8) In-thisseetion;“recorded “‘Recorded highway” means a highway for
which the order laying out or altering the highway, or a certified copy of the order,
has been filed recorded in the office of the elerk of the town-or regi st‘er of deeds in tﬁe

county in which the highway is situated or, for highways that were laid out or altered

before the effective date of this subsection .... [revisor inserts datel, in the office of the
clerk of the town or the county in which the highway is situated.

Note: All but one of the definitions in s. 82.01 is new. The only term that is
specifically defined in chs. 80 and 81 is “recorded highway”. That definition has been
included with the modification that the order must be filed with the register of deeds
rather than the town or county clerk. The term “widened” has been deleted throughout
the bill because the special committee concluded that it was redundant of the term
“altered”.

SECTION 21. 80.01 (1m) (title) of the statutes is renumbered 82.31 (title).
SECTION 22. 80.01 (1m) of the statutes is renumbered 82.31 (1) and amended

to read:

82.31 (1) RECORDED HIGHWAYS. Any recorded highway that has been laid out
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of which-has-been-opened-and-workedfor 3-years under this chapter is a legal

highway only to the extent that it has been opened and worked for 3 years. Any laid
out highway that has not been fully and sufficiently described or recorded or for
which the records have been lost or destroyed is presumed to be 66 feet wide.

SECTION 23. 80.01 (2) of the statutes is renumbered 82.31 (2), and 82.31 (2)
(title), (b) and (c), as renumbered, are amended to read:

82.31 (2) (title) UNRECORDED HIGHWAYS VALIDATED EXCEPTION: GRANTS FOR
HIGHWAY PURPOSES, PRESUMPTIVE WIDTH.

(b) No road or bridge built upon the bottoms and sloughs of the Mississippi
River by citizens or a municipality of any other state shall become a legal highway
or a charge upon the town in which the road is located unless upon petition the
highwéy is legally laid out by the town supervisers board.

(c) No lands granted for highway purposes that did not become a legal highway
prior to July 1, 1913, shall become a legal highway unless the grant is accepted by
the town board or by the town meeting of the town wherein where i:he lands and
proposed highway are located, and until a resolution of acceptance of the grant is

recorded in the office of the town clerk. C D v

SECATON 24. 80.01 (3) of the statutes is renumbered 66.103‘7‘and amended to

| 4
} i 1030ty
WWWO lands abutting on any highway,

and acquired or held for highway purposes, shall be deemed discontinued for suc

read:

purpese purposes so long as they abut on any highway. All lands acquired for
highway purposes after June 23, 1931, may be used for any purpose that th

M(p

6@(#\

W

Z



J
|\

¥4
2
3
4
5
6
< |7

o . LRB-2811/1
2003 — 2004 Legislature -11- ARG:kmg:rs

/%{iy\\_ \-\\’\ SECTION 24

ASSEMBLY BILL 678 F P (P

protect and to plant vegetation in any highway laid out prior to faid-date June 23

1931, may be acquired i\n ar%manner th@at lands may be acquired for highway
purposes. ?Q hall be ur(lawful for ﬁ;@;rson to injure any tree or shrub, or cut or

trim any vegetation other than grass, or make any excavation in apy highway laid

out after said-date June 23, 1931, or where the right to protect vegedation has been

Jf\\& acquired, without the consent of the highway it 2617 directi

M - M&Mﬂl}%@q hall remove, cut, or trim oy consent to the removing,
10

\/ 11 6

7]- Ny

cutting, or removal trimming of any tree, shrub, or vegetation in order to provide

-8 AC

NoOTE: The inclusion of “other than grass” was made to ensure that property owners
could trim grass near their property.

safety to users of the highway.
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SECTION 2@01 4) (title) of the statutes is renumbered 66.1033 (title) and ‘

amended to read:

66.1033 (title) Highways, streets—and alleys, piers, plats,—eurative

Curative provisions.
SECTION 26. 80.01 (4) of the statutes is renumbered 66.1033 (2) and amended

to read:

66.1033 (2) Eweetr}&ghwa%andﬁaue%—p;epaad_shpﬁiedmem




© G N9 o0 R W N e

Mo e
N = O

13
14
15
16
17

2003 — 2004 Legislature -12 — LRB-2811/1 .
ARG:kmg:rs
ASSEMBLY BILL 678 SECTION 26

proceedings taken, or for plats, deeds, orders, or resolutions executed before the

effective date of this subsection .... [revisor inserts datel, notwithstanding s. 840.11,

no defect, omission or informality in the proceedings of, or execution of any a plat er,

deed of dedication er-in-any proceedings, order, or resolution oen-the-part-of such

autherities—for the purpeses—aforesaid by, a political subdivision shall affect or
invalidate sueh the proceedings, plat, deed, order, or resolution er—ppeeeeehng? after

the-expiration-of 5 years from the date of the proceeding, plat, deed, proceeding;

ordef, or resolution;previded;the street-oralley. The public way dedicated, laid out,
or altered by such a defective; or informal proceeding, plat, deed, proceeding; order,

or resolution; shall be limited in length to the portion actually worked and used

thereunder.

, Nore: The following language was repealed because the special committee decided
it was redundant of the rest of the provision: “Every street, highway and alley, pier and
slip, dedicated or attempted and intended to be dedicated in any plat or laid out, altered,
vacated, or discontinued, or attempted or intended to be laid out, altered, vacated, or
discontinued by the authorities of any county, town, city, or village shall be held to have
been lawfully so dedicated, laid out, altered, vacated, or discontinued from and after the
expiration of 5 years from the date of the deed, instrument, plat, order, resolution, or other
final proceeding had or taken to effectuate such purpose.”.

~ The new s. 66.1029 attempts to resolve a conflict between current s. 80.01 (4) and
current s. 840.11. Current s. 840.11 requires any person applying to lay out, widen,
vacate, or extend a highway to file a notice of the pendency of the application. Failure
to file the notice renders all proceedings based on the application void. Current s. 80.01
(4), however, appears to cure all defects and procedural errors after 5 years. The special
committee discussed whether one of the provisions should overrule the other and decided
on a compromise. Under the new s. 66.1029 a failure to comply with s. 840.11 prior to the
effective date of the act will not void an action. But, after the effective date of the act, the
new s. 66.1029, would cure all defects except a failure to comply with s. 840.11.

SECTION 27. 80.01 (5) of the statutes is renumbered 66.1024 and amended to

read:
166.1024 Effect of reservation or exception in conveyance. Whenever -a

an executed and recorded deed, land contract, or mortgage of lands abutting on an

existing public street, highway, or alley or a projected extension thereof hereafter
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exeeuted-and-recerded contains language reserving or excepting certain lands for
street, highway, or alley purposes, such the reservation or exception shall constitute
a dedication for such purpose to the public body having jurisdiction over such the
highway, street, alley, or projected extension thereof, unless the language of sueh the
resérvation or exception plainly indicates an intent to create a private way. Such
dedieation-may be Any reservation or exception shall not be effective until it is
accepted by a resolution of the governing body having jurisdiction over such street,

highway, alley, or projected extension thereof.

NotE: The special committee decided that s. 80.01 (5) was more appropriately
placed in ch. 66. The last sentence of new s. 66.1024 was changed to make clear that the
reservation must be accepted by the governing body.

- SECTION 28. 80.02 (title) of the statutes is repealed.
SECTION 29. 80.02 of the statutes is renumbered 82.10 (1) (intro.) and amended
to read:

82.10 (1) APPLICATION FOR HIGHWAY CHANGES. (intro.) When-6 Six or more

resident freeholders wish may apply to the town board to have a highway laid out,

widened; altered, or discontinued in-their town; they may make application-in

e. The application may shall
be in writing and shall be delivered to-any supervisor-or to the town clerk. Inease

alll aklada N N—A7HHL - o hanehitoad N aVa B,

- - H Ci v v
-

.

5 The application shall
contain the all of the following:
(a) A legal description of the land i i i i
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owner-oflands-of access-therefrom to-a- highway to be discontinued or of the proposed
highway to be laid out or altered.

NorEe: Under current law, an application for laying out or altering, can be delivered
to either a supervisor or the town clerk, while an application for discontinuance can only
be delivered to the town clerk. Under the bill, all applications must be delivered to the
town clerk. v

Under current s. 80.02, an application for discontinuance must contain a
description of the lands that will be benefited, injured, or damaged by the discontinuance
only if “it is desired” to exclude such a description from the notice. However, it is the
supervisors who make the notice and the freeholders who make the application. Thus,
the use of “it is desired” creates an ambiguity as to who wants to exclude the description
from the notice. New s. 82.10 (1) requires all applications to contain a legal description
of the highway and a scale map of the affected land.

The last 2 sentences of current s. 80.02 are not included in the new s. 82.10. The
sentence concerning electors approving construction costing more than $1,000 was
deleted because the special committee decided that the dollar amount was obsolete. The
prohibition on discontinuing a state trunk or county trunk highway was deleted because
the special committee decided it was unnecessary since the town does not have
Jjurisdiction over those highways. The prohibition on discontinuing a highway where
such discontinuance would deprive a landowner of highway access has been moved to new
8. 66.1003 (10).

The 3rd-to-last sentence of current s. 80.02 has been left out of this bill because
the special committee decided it was unnecessary. The sentence reads: “When all the
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owners of lands abutting on the part of a highway sought to be altered, desire such
alteration, and the supervisors are of the opinion that the public will not be materially
affected by such alteration, the board may make the same, and may take into
consideration donations of money, land or services for the making of such alterations.”.
SECTION 30. 80.025 of the statutes is renumbered 82.29 and amended to read:
82.29 Highways abutted by state park lands; discontinuance or
relocation. Any part of a highway lying wholly within state park lands may be
discontinued or relocated by the state agency having jurisdiction over such-abutting
lands the state park by filing written notice of such the discontinuance or relocation
with the tewn-elerk-orcounty clerk of the municipality that has jurisdiction over the
highway and upon approval by the supervisors municipality after holding a hearing
as provided in s. 80-05-unless-such 82.10. No discontinuance or relocation weuld
under this section may deprive any-ether-oewner-oflands a landowner of all highway

access thereto-from-a-highway. This section does not apply to state trunk highways

or connecting highways.
SECTION 31. 80.03 of the statutes is repealed.
SECTION 32. 80.04 (title) of the statutes is repealed.
SECTION 33. 80.04 of the statutes is renumbered 82.11 (2) and amended to read:

82.11 (2) (a) No superviser town official may act in laying out, altering,

widening or discontinuing any a highway in-which-the supervisor- may be personally

interested if acting would result in a violation of the code of ethics under s. 19.59 or
of a local ordinance enacted under s. 19.59 (1m). If ene-supervisoris interested the

other 2-supervisers a town official is prevented from acting, the remaining town

officials shall act.

matter:

(b) Whenever Every town shall have a written policy on how the town board

will act on an application or resolution when there are fewer than 2 supervisors in
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aet-upon-the who are able to act on the application inthe same manner and with the
same-pewers-in-every respect-as-the supervisors-of the-town might-de or resolution,

In the absence of a policy, the town clerk mayv act. If the town clerk is prevented from

acting, the treasurer may act.

NortEe: The special committee decided to eliminate the process of applying to the
county under current s. 80.04 (2). Instead, the special committee decided to allow the
town board to formulate its own plan to deal with situations where there is a conflict of
interest. In the absence of such a plan, new s. 82.11 (2) authorizes the town clerk and
treasurer to act in turn.

SECTION 34. 80.05 (title) of the statutes is renumbered 82.10 (8) (title) and

amended to read:

A82.10 (3) (title) NOTICE 0F-MEETING; SERVICE-AND-PUBLICATION REQUIREMENTS.
SECTION 85. 80.05 (1) of the statutes is renumbered 82.10 (8) and amended to

read:

82.10 (3) On Upon receipt of an application made-to-supervisors forlaying out;

under sub. (1) or the introduction of a resolution under sub. (2), the board shall

provide notice fixing-thereina- of the time that and the place at-which-they where
it will meet and-decide-upen to consider the application or resolution. The notice

shall speeify;-as-near-as-practicable; contain a legal description of the highway to be
discontinued or of the proposed highway to be laid out;—widened; or altered or
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the-application has been-delivered and a scale map of the land that would be affected

by the application or resolution.
SECTION 36. 80.05 (2) (intro.) and (c) of the statutes are repealed.

SECTION 37. 80.05 (2) (a) of the statutes is renumbered 82.10 (4) (a) (intro.) and

amended to read:

82.10 (4) (a) (intro.) The town board or, at the town board’s direction, the

applicants shall publish a class 3 notice under ch. 985 and shall, at least 10 30 days
prior-to-the dateof before the he.aring_1 give notice by registered mail to all eccupants

and of the following:
1. The owners of record of lands through which the highway may pass or ifthe

2. The owners of record of all lands abutting ea the highway.

SECTION 38. 80.05 (2) (b) of the statutes is renumbered 82.10 (4) (a) 3. and

amended to read:

82.10 (4) (a) 3. Give-notice-byregistered- mail to the The department of natural
resources and-to-the.

4. The county land conservation committee in each county through which the
highway may pass.

NOTE: Section 82.10 is based on current ss. 80.02 and 80.05.

The type of notice required has been changed from a class 2 to a class 3, and notices
by registered mail have been changed from 10 days before the hearing to 30 days before
the hearing. These changes were made to make the timeliness more reasonable and to
be consistent with ch. 66. In addition, the special committee decided that if the
procedures are begun by an application, the cost of publishing a notice should be borne
by the applicants.

Except as noted, no substantive change is intended.

SECTION 39. 80.06 (title) of the statutes is repealed.
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SECTION 40. 80.06 of the statutes is renumbered 82.11 ( 1) and amended to read:

82.11 (1) The town supervisors shall meet-at-thetime-and place stated in their

d_Iin 0.0 h a-h
G —OUU 2 B

shall preceed-to-examine personally such examine the highway;-and-shall hear any

. .
a aYa N m a¥a orered a a . N aha¥s AHE-—WI1IAadening aWiaka¥a 0
O b AU 11 S J > v v - ctl -z O va-a? > i1t J
- H >3] O
.
2

diseontinuing the same;-and shall decide—upon or proposed hig.hway that is th

subject of an application or resolution under s. 82.10. At the time and place stated

in the notice under s. 82.10, the town board shall hold a public hearing to decide, in
its discretion, whether granting the application and shall grant-or refuse-the same

of such-adjournment-in the office-of the-town-elerk or resolution is in the public
interest. Before the town board holds a public hearing on or takes any action on the
application or resolution, the town board must be satisfied, by affidavit of the

applicant or otherwise, that the notices in s. 82.10 (4) have been given.

Note: The language from current s. 80.06 specifying how the supervisors may
adjourn for a period not exceeding 30 days was not carried into this bill because the special
committee decided that it was unnecessary.

SECTION 41. 80.07 (title) of the statutes is repealed.

SECTION 42. 80.07 (1) and (2) of the statutes are consolidated, renumbered
82.12 (2) and amended to read:

82.12 (2) When-thesupervisors If the board determines under sub. (1) to lay
out, alter, widen or discontinue any highway they, it shall make-and sign an issue a
highway order-there ’ i 1
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survey-thereof to-be-made-when neecessary. The highway order shall be filed-and
recorded in-the-office-of with the register of deeds for the county in which the highway

is or will be located and shall be filed with the town clerk; whe-shall note-in the record

by 2 <% v vagavas v V-

lay-out;alter-or discontinue-any highway the. The town clerk shall transmit submit

a certified copy of the order therefor to the county highway commissioner. If the town

has an official map, the order shall be incorporated into the official map.

NorE: The special committee did not carry over from current s. 80.07 the following
language: “In case the supervisors fail to file the order and award within the 10 days
aforesaid, they shall be deemed to have decided against the application.”. The special
committee decided that this might allow a town board to change its mind after a public
decision had been made.

SECTION 43. 80.08 of the statutes is renumbered 82.18 and amended to read:
82.18 Width of highways. Except as otherwise provided in s—80.13 this
chapter, highways laid out under this chapter shall be laid out at least 49.5 66 feet

Wide}&ndwhen unless, in the town board’s discretion, that width is impractical. If

the town board determines that a 66—foot width is impractical, the width shall be
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determined by the town board but shall be ét least 49.5 feet in width. When no width
is specified in the highway order, the highway shall be 66 feet wide.

NéTE: Current law sets the minimum width at 49.5 feet. New s. 82.18 sets the
minimum width at 66 feet, however, the language also gives the board the option to lay
a narrower highway if it determines that 66 feet is impractical.

SECTION 44. 80.09 of the statutes is repealed.

SECTION 45. 80.10 of the statutes is repealed.

SECTION 46. 80.11 (title) of the statutes is renumbered 82.21 (title) and
amended to read:

82.21 (title) Highways on and across town and municipal lines.

SECTION 47. 80.11 (1) of the statutes is renumbered 82.21 (1) (intro.) and
amended to read:

'82.21 (1) INITIATING THE PROCEDURE. (intro.) Whenever-it-is—considered
necessary The procedure to lay out, alter, widen or discontinue a highway upen on

the line between 2-towns a town and another town, a city, or a village, or a highway
extending from one town into an adjoining town, it-shall be- done by the supervisors

Sapewi_sers_ef_the_z_tewns_aet{nn tocathermaxvvarutha lacation on n-“‘knr_side_eﬁthe
J.J.Ls UUS\JV‘.LVL m“‘, 'M.I.J VIO AVE T SAV S o
town-line-as-they consider to-be-neeessary. city, or village, shall begin only when one

of the following occurs in each affected municipality:
" SECTION 48. 80.11 (2) (a) (intro.) of the statutes is renumbered 82.21 (2) and

amended to read:

82.21 (2) CONTENTS OF THE APPLICATION OR RESOLUTION. An application or

resolution under sub. (1) shall be-all-of the following: contain a legal description of
the highway to be discontinued or of the proposed highway to be laid out or altered -




=

© ® 8 o6 UtoBx W N

RO N N NN K B ke e e e e e
O A @ D R © © ® 90 O s W e =B

2003 — 2004 Legislature ~21- P

ASSEMBLY BILL 678 SECTION 48

and a scale map of the land that would be affected by the application. Upon

completion of the requirements of sub. (1), the governing bodies of the municipalities,

acting together, shall proceed under ss. 82.10 to 82.13.
SECTION 49. 80.11 (2) (a) 1. to 4., (b) and (c) of the statutes are repealed.

SECTION 50. 80.11 (3) (a), (b) 1. and 2. and (c) of the statutes are renumbered
82.21 (4) (a), (b), (c) and (d) and amended to read:

82.21 (4) (a) The A highway order undersub-(2){e) issued by 2 towns or by a
town and a city or village may designate the part of the highway that each shall be

made-and keptin construct and repair by-each-town;and the shareof, and pay the
damages for, if any,that-shall be-paid by-each-town.—Each town. As to the portion
of the highway that the town, city, or village agrees to construct, keep in repair, and

pay damages for, the town, city, or village shall have all of the rights authority and
be subject to theliabilities all of the responsibility in relation to the that part of the

highway te-be-made-or repaired by it as if it that part were wholly located in that the
town, city, or village. .
(b) -A-majerity-of the-supervisors-of each-town Two town boards or a town board

and a city council or village board, meeting together, may make an order in
accordance with par. (a) apportioning or reapportioning the authority and

responsibility for a town line highway or any part of the a town line highway that
they consider advisable, if any of the following conditions exists:
1. No apportionment has been made in an a highway order laying out;-altering
:doning the hicl £ the hicl .
2. The highway or -a- part of the highway had its origin in user.

3. In the judgment of the supervisors town boards, or the town board and the

- city council or village board, circumstances have been so altered since the last
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apportionment of the highway or part of the highway that the current apportionment

or-reappertionment has been rendered inequitable or impracticable.
(¢) An order made under-this-paragraph par. (b) shall be filed as-previded-in-sub.
(2)-e) with the clerk of each affected municipality and shall have the same effect as

an erder apportionment made in connection with the original laying-out-of the
highway order.

(d) Any written order or agreement made before August 27, 1947, by a majority
of the supervisors of each town concerned, acting together, apportioning, or
reapportioning a town line highway has the same effect as though made on or after
August 27, 1947.

SECTION 51. 80.11 (4) of the statutes is repealed.

SECTION 52. 80.11 (5) of the statutes is renumbered 82.21 (5) (a) and amended
to read: _

82.21 (5) (a) If ne-agreement-isreached-under sub.(4) (b), orif an order laying
out; or altering er-widening a town line highway has not apportioned the liability of
the-towns-er village-on-account-of authority and responsibility for the highway;the

to—be—affected; or if a municipality considers the current apportionment to be

inequitable, an affected municipality may apply to the circuit Jjudge of the county in
which the affected tewn-orvillage municipality is located, for the appointment of 3
commissioners to apportion the Habilities-of authority and responsibility between

each aﬂ'ected%WB-aﬂd%éﬂag&en—aeeeunt-eﬁﬂqe-tm_ﬁﬂe_higmay municipality. The
municipality filing the application shall serve a copy of the application on the clerk

of each municipality to be affected. The circuit judge may set the time and place of
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the hearing before the commissioners at least 10 days after the application is filed
with the judge.
SECTION 53. 80.11 (8) of the statutes is renumbered 82.21 (5) (b) and amended

to read:
82.21 (8) (b) Upon receipt of an application under sub.+(5) par. (a), the circuit
Judge shall appoint 3 residents of the county as commissioners. The commissioners

shall, on not less than 5 10 days’ notice nor more than 60 days’ notice in writing to
the clerk of each tewn-and-village affected municipality, apportion the liabilities
authority and responsibility of each affected town-and-village municipality on

account of the highway. The commissioners shall make the determination in writing

- and shall file the determination with the clerk of each town-and-village affected

municipality. The commissioners’ determination kas shall have the same effect as
an order made under sub. (2). (3} or (4).

SECTION 54. 80.11 (7) of the statutes is renumbered 82.23 and amended to read; -

82.23 Municipal line bridges. Any Unless otherwise provided by statute or
agreement, every highway bridge on a highway that became-a-highway unders. |

e; boundary shall be

repaired and maintained by the any adjoining towns-and-village municipality in
which the bridge is located. The cost of repairs and maintenance shall be paid by the
adjoining tewns—and-village municipalities in proportion to the last equalized
valuation of the property in the adjoining towns-and-village-as-equalized by-the
county board or-boards-at-the last-equalization municipalities.

SECTION 55. 80.11 (8) of the statutes is repealed.
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SECTION 56. 80.12 (title) of the statutes is repealed.

SECTION 57. 80.12 (1) of the statutes is repealed.

- SECTION 58. 80.12 (2) of the statutes is renumbered 82.21 (3) and amended to

read:

82.21 (3) APPOINTMENT OF CITY OR VILLAGE COMMISSIONERS. Upon receipt of an
application under-sub.(1); the-eommeon or introduction of a resolution. the city
council or village board ef-trustees-shall may appoint 3 commissioners en%he—paazt

to act on behalf of the affected city or village in all respects. The commissioners shall
be duly sworn to faithfully discharge their duties as commissioners before entering
upon those duties.

SECTION 59. 80.12 (8) and (4) of the statutes are repeéled.

SECTION 60. 80.12 (5) of the statutes is renumbered 82.21 (6) and amended to

read:

82.21 (6) WHERE PAPERS FILED. All proceedings-and erders awards, notices. and
papers required to be filed and-recorded shall be filed and recorded in the office of the

clerk of the each affected eity—~village-or-town municipality. Any highway orders
issued under this section shall be recorded with the register of deeds for any county

_ in which the highway is or will be located.

NoOTE: Section 82.21 is based on current ss. 80.11 (1) through (6) and 80.12. Current
s. 80.12 is ambiguous as to whether the procedure in that section is the exclusive
procedure for laying, altering, or discontinuing a highway on the line between a town and
a city or village, or whether it merely provides a means to allow citizens to petition their
municipal governments. The special committee decided to resolve the ambiguity in favor
of making the provision the exclusive means. In addition, the special committee allowed
the governing body of each municipality to initiate the procedures in different manners.

The special committee decided not to carryover current s. 80.11 (4) which vacated
an apportionment in certain situations. The special committee decided that current s.
80.11 (4) was unnecessary and could cause a gap in the responsibility for a highway. Any
reapportionment that is necessary should be covered under the provision allowing a
reapportionment in situations where the current apportionment is judged to be
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inequitable or impracticable. However, the special committee changed the language to
allow one municipality to petition the court for reapportionment if that municipality feels
the current apportionment is inequitable. The appealing municipality must serve a copy
of the application on any affected municipality.

The following language from s. 80.11 (1) was not carried over to this bill because
the special committee decided it was unnecessary: “If the highway is laid out or altered,
it may be either upon or as near to the town line as the situation of the ground will admit.
The supervisors of the 2 towns acting together may vary the location on either side of the
town line as they consider to be necessary.”.

Current s. 80.12 (4) was entirely deleted because the committee decided it was
unnecessary. Current s. 80.12 (4) reads as follows: “The municipalities responsible for
a municipal line highway may cause any municipal line highway or part of a municipal
line highway that is not less than 264 feet in length, to be graded, paved, macadamized
or otherwise improved, including the establishment of the grade, construction of curbs
and gutters and installation of water and sewer mains and service pipes. The
municipalities may levy special assessments for the whole or any part of the cost of the
improvements as a tax upon the property that they determine is especially benefited by
the improvements initiated under this subsection, in the manner provided in s. 66.0703.”.

The new s. 82.21 changes the obligation of a city or village to appoint
commissioners from mandatory to permissive.

SECTION 61. 80.125 of the statutes is renumbered 82.28 and amended to read:
82.28 Highways and bridges on state boundaries. -A-town-or-county The

board of any town or county that is bounded in part by a river; or by a highway,either

ofwhich that is also a state boundary line may enter into an agreement with the any
adjoining municipality or county in sueh the other state for the maintenance and,

construction, and reconstruction of boundary line highways and bridges and for the

beundary linefaeility. The costs shall be apportioned by agreement.

NoTE: The current law seems to limit the town or county to paying 50% of the costs.
The special committee decided that it would be more appropriate to allow the local
government to decide how much it is willing to pay. Thus, the new s. 82.28 states that
the apportionment shall be by agreement.

SECTION 62. 80.13 (title) of the statutes is repealed.

SECTION 63. 80.13 (1) of the statutes is renumbered 82.27 (3) and amended to

read:
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82.27 (3) SETTING THE HEARING DATE; NOTICE. When any person presents-the

&

—-athdavit-that-meets—therequirements Upon receipt of an
application under sub. {1m) (2), the town board shall set a time and place to conduct

a hearing regarding the laying-out-or widening of a highway application. The

hearing shall be held after 10 days and within 30 days of the receipt of the affidavit

application by the town board. Notice of the time and place of the hearing shall be
served as required by s. 80.05 82.10 and published as a class 2 notice under ch. 985.

SECTION 64. 80.13 (1m) of the statutes is renumbered 82.27 (2) and amended
to read: | ‘

82.27 (2) APPLICATION. The affidavitrequired under sub. (1) shall be executed
by-the owner or lessee of real estate located within the a town; may apply to the town
board to have a highway laid out to the owner’s land. Except as provided in sub. (7).

the application shall be delivered to the town clerk of the town in which the real

estate is located. The application shall contain -a-deseription-of an affidavit, executed
by the applicant, that describes the affected real estate and shall contain recites facts

that satisfy the supervisors board that any ef the followdng circumstances exists

either in par. (a) or in par. (b) exist:
(a) The real estate-deseribed-in-the affidavit is shut out from all public highways

by being surrounded on-all-sides by real estate owned by other persons, or by real

estate owned by other persons and by water, and that the owner erlessee is unable
to purchase a right—of-way to a public highway from the owners of the adjoining real
estate or that such a right—of-way cannot be purchased except at an exorbitant price,
which price shall be stated in the affidavit.

(b) 1. The owner orlessee is the owner of a private way or road, whose width

shall be stated in the affidavit, that leads from the described real estate to a public
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highway but the way or road is too narrow to afford the owner orlessee reasonable
access from the described real estate to the public highway; and

2. The owner erlessee is unable to purchase a right—of-way from the described
real estate to a public highway, or is unable to purchase land on either or both sides
of the ewner’s-orlessee’s existing way or road to make the way or road of sufficient
width or that the right—of-way or additional land cannot be purchased except at an
exorbitant price, which price shall be stated in the affidavit.

SECTION 65. 80.13 (3) of the statutes is renumbered 82.27 (4) and amended to

read:

82.27 (4) HEARING. (a) The town board shall meet at the time and place stated

in the notice given-under-sub-—(1)-and shallintheir and decide, in its discretion lay

by, whether to grant the application. The board may grant the application by either

- laying out a new highway across the surrounding land or by adding eneugh land to

the-width-of the existing way or road deseribed in the affidavit Hﬁder—s&b.—él-m)-(-b)
to-make-it. If the board decides to lay out a new highway, the new highway shall be

at least 66 feet wide unless the board determines this width to be impracticable. If

the board decides to widen an existing way or road, the resulting highway shall not

be less than 33 49.5 feet nor more than 49.5 66 feet in width.

(b) The town board shall assess determine the damages to the owner or owners
of the real esfateever—er—thzreugh on which the highway shall be laid out or from whom
land shall be taken and the advantages to the applicant. The town board may not
assess determine damages in any an amount exceeding the price stated in the

affidavit of the applicant."
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SECTION 66. 80.13 (4) of the statutes is renumbered 82.27 (4) (c) and amended

to read:

82.27 (4) (¢) Upon laying out a highway under-sub.(3) or widening a private
way or road, the town board shall make and sign an issue a highway order-deseribing
thelaid-out-highway-and. If it is necessary to include a turnaround, the turnaround

shall be laid out on the applicant’s land. The applicant shall pay the town treasurer

the amount determined as advantages within 30 days of the board’s decision. Within
10 days of payment, the town board shall file the order with the town clerk together

with-its award-of damages—The and record the order shall be-recorded-by-the-elerk;

with the register of deeds for the county in which the land is located.

SECTION 67. 80.13 (4m) of the statutes is renumbered 82.27 (5) and amended

to read:

82.27 (5) CHARGING COSTS TO THE APPLICANT. The-following costs—may be
assessed If the town board grants the application, the items listed in pars. (a) to (d)
may be included in the determination of advantages. If the town board denies the

application, 50 percent of all of the following may be charged to the applicant as a

special charge under s. 66.0627:

(a) Attorney fees reasonably incurred by the town under subs.(3)-and (4).

(b) The cost of any survey or the fee of any expert on valuation, or both,

reasonably incurred by the town under subs.(3)and-(4).

SECTION 68. 80.13 (5) of the statutes is renumbered 82.27 (6) and amended to

read:
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82.27 (6) REAL ESTATE LANDLOCKED BY SALE. Whenever-a-pareel In a town, if the
owner of land in-any town which that is accessible; or that is provided with -a

right—of-way an easement to a public highway,—is subdivided—and -the owner

 the seller land, the owner shall provide a cleared right—ef-way easement at least 50

66 feet in width that shall be continuous from the highway to the part of the
subdivision sold. In-ease If the seller fails to provide the required right—of-way
easement, the town board may, pursuant to proceedings under this section, lay out

a road at least 66 feet wide from the inaccessible land to the public highway over the

remaining lands of the seller without assessment of damages or compensation to the
seller.
SECTION 69. 80.14 of the statutes is renumbered 82.27 (7) and amended to read:

82.27 (7) BIGHWAY FROM-SHUT-OFF-LAND-THROUGH LAYING OUT A HIGHWAY TO AN

ADJOINING TOWN.

If it is impracticable to lay out

» .

a highway to an existing highway that is

in the town where the land is situated, and-it-is-practicable-tolay-out-a-highway from
said-land a landowner may apply to have a highway laid out to a highway in an
adjoining town;that-ewnermay. The application shall comply with the requirements
of sub. (2), except that the affidavit shall also state that it is impracticable to lay out

a new highway to an existing highway in the town where the land is located and that
it is practicable to lay out a highway to an existing highway in the adjoining town.




© ® N e oA W N R

NN N N DN DN R e e e i e e e
Ot i W N H O © 00 =3 O U B W N M~ O

2003 — 2004 Legislature —-30 - LRB-2811/1
ARG:kmg:rs
ASSEMBLY BILL 678 SECTION 69

The owner shall execute an-affidavit the application in duplicate and present one

copy to-a-superviser the clerk of the town where the land is situated located and one
copy to -a-superviser the clerk of the town where the proposed highway is to be laid
out. The &

boards shall proceed as provided undersaid-s-80.13 in this section, except that all

orders and notices shall be signed by the-supervisors-of both boards, and all papers

required to be filed shall be made in duplicate and filed with each town clerk. The

applicant shall pay the amount assessed determined as advantages to-the-applicant
shall be-paid-by the-applicant to the tewn treasurer of the town where in which the
applicant’s land is situated Mﬁde}lﬂﬁ“&g—@ﬂ%—th@—bﬂghws—ﬁle‘—m_auw
within 30 days of the decision. The order shall be recorded within 10 days of

payment. All damages assessed shall be paid by the town where the applicant’s land

of the-applicant is situated.
SECTION 70. 80.15 (title) of the statutes is renumbered 82.27 (8) (title).

SECTION 71. 80.15 of the statutes is renumbered 82.27 (8) (a) and amended to

read:

82.27 (8) (a) The owner of an island in the bottoms of the Mississippi River

which may submit an application under this section if the island is shut out from the
bank of said the river and from -a- all highway access by islands and, sloughs, and

by the lands of others, and -2
the owner cannot purchase any highway access at a reasonable price;may-present
to-the-supervisors-of the town.

(b) The application shall describe the affected land and shall contain an

- affidavit setting-forth-such that recites the facts and-deseribing that-owner’s land.
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(c) The town shall not be liable for want lack of repair or for defects in any a

highway laid out pursuant to this seetien subsection, nor shall the town be liable for

any accident or injury thereen on a highway laid out under this subsection.

NoTE: Section 82.27 (1) through (7) is based on current ss. 80.13 and 80.14.

In s. 82.27 (4) (c), there is new language specifying that a turnaround, if necessary,
should be constructed on the applicant’s land. The special committee decided that this
was a fair way to distribute the displacement of the highway. Since the applicant’s land
is primarily being benefited, the special committee felt it would be unfair to the
landowner whose land is being taken, to construct a turnaround on the taken land as well.

. In s. 82.27 (8), the width of roads has been changed. Current s. 80.13 (3) (a) requires
the road to be between 33 and 49.5 feet wide. New s. 82.27 (4) requires a newly laid out
road to be at least 66 feet wide.

In s. 82.27 (5), administrative costs and per diems were added as costs that could
be charged to the applicant, and the language was changed to allow only half of these costs
to be charged to the applicant when the application is refused.

Section 82.27 (7) and (8) (c) add a time requirement for when the applicant must
pay the advantages. Current ss. 80.13 (4) and 80.14 only require the applicant to pay the
amount determined as advantages before the order is filed. Current s. 80.07 (1) states
that a failure to file an order within 10 days of the board’s decision is deemed a refusal
of the application: In Northern States Power Company v. Town of Hunter, 57 Wis. 2d 118,
the Wisconsin Supreme Court stated that the 10~day limitation should apply to s. 80.14
to prevent the landowner whose land is taken from being in limbo as to whether the land
would actually be taken. Since the special committee deleted the 10—day limitation in
current s. 80.07 (1), the special committee decided there needed to be a time limit in new
s. 82.27 (7) and (9) (c). New s. 82.27 requires the applicant to pay the advantages within
30 days; the order shall be recorded within 10 days of payment.

Section 82.27 (8) is based on current s. 80.15. No substantive change is intended.

SECTION 72. 80.16 of the statutes is renumbered 82.13 and amended to read:
82.13 Shut-off Highways to school buildings; hew-laid. Whenever Ubpon
being notified that a public school in any a town is-shut-off from-all public highways |
lacks highway access, the supervisers-of the town board shall lay out a highway to

the site—thereof public school, using the procedures in this subchapter. No
application for suech the highway shall.be necessary;but-in-every other respect the
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public school from-acecess to-thepublic highways. Section 80.22 82.12 (3) shall not

apply to proceedings under this section.
SECTION 73. 80.17 (title) of the statutes is repealed.
SECTION 74. 80.17 of the statutes is renumbered 82.12 (1) and amended to read:
82.12 (1) A:

a_determination upon any application or resolution to lay out, alter, widen or
discontinue any highway within 60 90 days after receipt of the application is-made

MHM&&WMWM%%MW or introduction

of a resolution.

SECTION 75. 80.22 (title) of the statutes is repealed.
SECTION 76. 80.22 of the statutes is renumbered 82.12 (3) and amended to read:

82.12(3) The determination Peflﬂsmg—te—la%matrahegwden-e;-d*seemmﬂy

not to issue a highway order shall be final;-unless-appealed-from; for the term of one
fter the-mal : er. No application forlaying
out;-wideningaltering or discontinuing any such to lay out, alter, or discontinue a

.
0 R-aetearmin Atalkd
o>t s o = Ui ct]
> H

. . .

highway shall be acted-upon filed within said-term-of one year from the date of a

determination not to issue a highway order covering the highway or portion of the

highway covered in the refused application.

NotE: The time limit in new sub. (1) for acting on an application or resolution has
been increased from 60 to 90 days. The committee decided that it was more practical to

allow 90 days. In addition, the language requiring the town to incorporate the order into
its official map is new.

SECTION 77. 80.23 (title) of the statutes is renumbered 82.20 (title).
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SECTION 78. 80.23 (1) of the statutes is renumbered 82.20 (1) and amended to

read:

82.20 (1)

er-altered If the town board issues an order to lay out or alter a highway through

enclosed, cultivated, or improved landsaﬁd—th&determinaﬁen—has-nepbeen_appea;ed
from, the town board or highway autherities superintendent shall give the owner or

occupant of the lands through which the proposed highway will pass written notice
of its, his, or her intent to remove the fences loeated-on-the highway withina time

b in the path of the new

or altered highway. The notice shall state when the town board or highway
superintendent intends to remove the fences, which shall not be less than 30 days

after giving from the date on which the notice was given to the owner or occupant.
If the owner or occupant does not remove the fences within before the time required

AN
5o

by stated in the notice, the town board or highway autherities superintendent shall

remove the fences and direet-the-highway to be opened.—If the determination ha
been-appealed-from; may charge the landowner for the costs of the removal under s.
66.0627.

(2)_The notice under sub. (1) shall be-given-after the final decision_of the not

be sent until the time for filing an appeal under s. 82.15 has expired and no appeal -
v‘vas taken or until all appeals under s. 82.15 have been brought to a final

determination.

Note: Language was added in new sub. (1) to allow the town to charge the
landowner for the removal of the landowner’s fences.

SECTION 79. 80.23 (2) of the statutes is renumbered 82.20 (3) and amended to -

read:
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82.20 (3) This section does not authorize the opening of a highway through
enclosed, cultivated, or improved lands or the removal of fences between May 15 and
September 15, except in cases of emergency to be determined by the highway
authorities town board.
SECTION 80. 80.24 to 80.30 of the statutes are repealed.

NotE: The special committee decided to eliminate the provisions for acquiring land
in chs. 80 and 81 in favor of requiring the town to utilize the procedures under s. 32.05.
As a result, the following provisions were not carried over into this bill: ss. 80.09, 80.10,
80.30 (1), and 80.24 through 80.29.

SECTION 81. 80.31 (title), (1) and (2) of the statutes are repealed.
SECTION 82. 80.31 (3) of the statutes is renumbered 82.14 (2) and amended to
read:

82.14 (2) In-ease-any If lands taken acquired by contract orcondemnation for

highway purposes shall-be are encumbered, and the owners of the fee and of the

encumbrance shall do not agree Hpeﬁth&dmmea—te—be—made-between_them on the
allocation of any damages to be paid en-acecunt-of such due to the taking, said the
damages may be paid to the clerk of the circuit court of the county-and-when-so-paid

a in which

the land is located. Upon the application of any party interested party and upon not
less than 5 days’ written notice to the other party, the court may apportion the

damages paid to the clerk among the parties.
NoT2
New s. 82.14 (2) is based on current s. 80.31. The language from current s. 80.31
(3) was modified to eliminate the reference to condemnation because ch. 32 has provisions
to deal with where and when money is paid. '

SECTION 83. 80.32 (title) of the statutes is renumbered 82.19 (title) and

amended to read:

82.19 (title) Discontinuance of highways; reversion-of title.
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SECTION 84. 80.32 (1) of the statutes is renumbered 82.19 (1) and amended to
read:

82.19 (1) Any An unrecorded read highway, or any part thereof which of an

unrecorded highway, that has become or is in the process of becoming a public

hig‘hway by user in any town may be discontinued in-the-manner hereinbefore
provided using the procedures under ss. 82.10 to 82.12. Any proceedings taken
therefor to discontinue an unrecorded highway shall not be evidence of the
acceptance at any time by the town of such-read the highway or any part thereef of
the highway.

SECTION 85. 80.32 (2) of the statutes is renumbered 82.19 (2) (a) and amended

to read:

82.19 (2) (a) Except-as-providedin-sub—(5);every Every highway shall cease

to be a public highway at-the expiration of 4 years from the time date on which it was
laid out, except such the parts thereofas-shall of the highway that have been opened,
traveled, or worked within sueh that time;and-any.

(b) 2. Any highway which-shall have that has been entirely abandoned as a
route of vehicular travel, and on which no highway funds have been expended for 5
years, shall be considered discontinued.

Note: The special committee had lengthy discussions about what to do with
current s. 80.32 (2). The special committee finally decided to retain the provision, but to
modify it so that it is limited to vehicular travel. The intent is to exclude the use of aroad
for hiking or berry picking as a means of keeping a highway open.

SECTION 86. 80.32 (3) of the statutes is renumbered 66.1005 (1) and amended
to read: |
66.1005 (1) When any highway shall be or public ground acquired or held for

highway purposes is discontinued the-same, the land where the highway or public
ground is located shall belong to the owner or owners of the adjoining lands;ifit-shall
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be. If the highway or public ground is located between the lands of different owners,
it shall be annexed to the lots to which it originally belonged if that can be
ascertained;-if-net-it. If the lots to which the land originally belonged cannot be

ascertained, the land shall be equally divided between the owners of the lands on

each side thereof of the highway or public ground.
SECTION 87. 80.32 (4) (a) (intro.) of the statutes is renumbered 66.1005 (2) (a)

(intro.) and amended to read:

66.1005 (2) (a) (intro.) Whenever any public highway or public ground acquired
or held for public purposes has been vacated or discontinued, any all easements and
rights incidental thereto-acquired by-er belonging MEHmMMg to
any county, school district, town, village oz, city or-to-any, utility, or person and
relating that relate to any underground or overground structures, improvements, or
services and all rights of entrance, maintenance, construction, and repair of the
structures, improvements, or services shall continue, unless one of the following
applies:

SECTION 88. 80.32 (4) (a) 1. and 2. of the statutes are renumbered 66.1005 (2)
(a) 1. and 2. |

SECTION 89. 80.32 (4) (b) of the statutes is renumbered 66.1005 2) (b).

SECTION 90. 80.32 (4) (c) of the statutes is renumbered 66.1005 (2) (c) and
amended to read: |

66.1005 (2) (c) Damages for the discontinuance of the easements and rights
described in par. (a) shall be assessed against the land benefited in the proceedings
for assessment of damages or benefits upon the vacation or discontinuance of the

public highway or public ground. iFhe Unless the parties agree on a different amount

the amount of the damages shall be the present value of the property to be removed
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or abandoned, plus the cost of removal, less the salvage value of the removed or

abandoned property;—o
interested parties. The owner of the easements and incidental rights, upon
application to the treasurer and upon furnishing satisfactory proof, shall be entitled
to any payments of or upon the assessment of damages.

SECTION 91. 80.32 (4) (d) of the statutes is renumbered 66.1005 (2) (d).

SECTION 92. 80.32 (5) of the statutes is renumbered 82.19 (2) (c) and amended
to read:

82.19 (2) (c) Subsection(2) This subsection does not apply to state or county
trunk highways or to any highway, street, alley, or right—of-way that provides public
access to a navigable lake or stream.

SECTION 93. 80.33 of the statutes is renumbered 82.17 and amended to read:

82.17 Highway papers, where filed. All applications, orders, awards,
bonds, and other papers relating to the laying out, altering, widening or
discontinuing of highways under this chapter shall be promptly filed in the office of
the town, city, or village clerk where the highway is located, except as otherwise
specifically provided in this chapter.

NorE: Currently, under ch. 80, orders must be filed with the town, city, or village
clerk. This bill requires orders to be filed with the register of deeds. New s. 82.17 is
intended to cover all documents other than the highway order.

SECTION 94. 80.34 (title) of the statutes is renumbered 82.16 (title).
SECTION 95. 80.34 (1) of the statutes is renumbered 82.16 (1) and amended to

read:

82.16 (1) Every order oft

or-of the-county board-or-a committee-thereof laying out, widening; altering, or

discontinuing any a highway,er under this chapter, and any order restoring the
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Gn—appeal,—and—the—reeefd—er—eerﬁﬁed-eepy—thepeef record of a highway, shall be

presumptive evidence of the facts therein stated and of the regularity of all the
proceedings prior to the making of sueh the order.

SECTION 96. 80.34 (2) of the statutes is renumbered 82.16 (2) and amended to

read:
82.16 (2) The validity of anysuch an order described in sub. (1), if fair on its
face shall, is not be open to collateral attack, but may be tested-by-certiorari or other

brought under s. 82.15.

Note: Current s. 80.34 provides a time frame for challenging an order that is
different from current s. 80.17. In this bill, the time frame under current s. 80.34 has been
eliminated.

SECTION 97. 80.35 of the statutes is repealed.
SECTION 98. 80.37 of the statutes is renumbered 82.33 and amended to read: ;
82.33 Lost records; how restored; effect. (1) Whenever the record of the

laying out of any highway is has been lost or destroyed, the supervisers board of the

town in which the highway is located, upon notice being served on-all-interested
parties in accordance with s. 80.05 82.10 (4), may make a new record of the highway.
The notice shall fix state the time when and the place where the supervisers board
will decide upen-making whether to make the new record. The notice shall speeify

as-near-as-maybe contain a legal description of the highway for which the proposed
record will be made and a scale map of the land that would be affected. Notice need

not be given to persons who waive the notice or consent to the making issuance of the

order either before-or afterit-is-entered.
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place stated in the notice, the town board shall hold a public hearing regarding the

proposed new record, and shall make a new record as theyeensider it considers

- If the supervisors find
board finds that the highway is a legal highway, the record of which is has been lost

or destroyed, they the board shall make issue a written order stating those facts and

specifying the course, width, and other pertinent description of the highway. The
order shall be filed and recorded-in the officeof with the town clerk;who-shall note

the-time-of recording the-orderinthe record and recorded in the office of the register
of deeds for the county in which the highway is located. Any number of highways may

be included in one notice or order under this section. A failure or refusal to make a

new record for any highway does not preclude a subsequent proceeding for that
purpose.

(3) Any person through whose land a highway described in an order entered
filed under sub. (2) passes may appeal from the order under s. 82.15 on the ground

grounds that the highway described in the order was not a legal highway in fact. The

frem-orders-laying out-highways. No person may call into éuestion the regularity of
proceedings under this section except owners of land on whom notice should have
been served but in fact was not and persons claiming under those owners.

NotE: The contents of the notice and who must be served with notice have been

changed to be consistent with the rest of the new ch. 82. Current s. 80.37 requires that
the notice specify the highway “as near as may be” and that the notice be served on all
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interested parties. New s. 82.33 requires the notice to contain a legal description and
scale map. In addition, the notice must be served on the parties specified in new s. 82.10
(4).

SECTION 99. 80.38 to 80.40 of the statutes are repealed.
SECTION 100. 80.41 of the statutes is renumbered 66.1006 and amended to

read:

66.1006 Discontinuing waysto—waters Department of natural

resources approval of discontinuance. No resolution, ordinance, order, or

similar action of any a town board or county board, or of a committee thereof of a town
board or county board, discontinuing any highway, street, alley, or right—of-way that
provides public access to any navigable lake or stream shall be effective until such
resolution, ordinance, order, or similar action is approved by the department of
natural resources.

NortE: No substantive change is intended, however, the special committee decided
this provision was more appropriately placed in ch. 66.

SECTION 101. 80.47 of the statutes is renumbered 66.1035 and amended to
read:

66.1035 Rights of abutting owners. The owners of land abutting on any
highway, street, or alley shall have a common right in the free and unobstructed use

thereofto-its of the full width;and ne of the highway, street, or alley. No town, village,

city, county, company, or corporation shall close up, use, or obstruct any part of the
highway, street, or alley so as to materially interfere with its usefulness as a highway
or so as to damage abutting property abutting thereen, or permit the same to be done,
without due just compensation being made for any resulting damage resulting
section does not impose liability for damages te—pmpeﬂy—en—beth—ﬁdes-eﬁany_sspeet;

highway or-alley arising from the use, maintenance, and operation of tracks or other
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public improvement legally laid down, built, or established in any street, highway,
or alley prior to April 7, 1889. All rights of in property whieh-would that could entitle
the-ewners an owner to damages for-injury thereto under the-foregeing provisions |
this section may be condemned and-permanently-appropriated by any corporation

ey that is listed in s. 32.02 in

the same manner that other property may be condemned aﬂd—apprepﬂated-by-sueh

by the corporation.

SECTION 103. 80.64 of thd statutes is renumbered 66.1031, and 66.1031 (1), (2)
and (3) (intro.) and (b), as renyimbered, are amended to read:

66.1031 (1) With the appyoval of the governing body §f the-munieipality a city,
village, or town in which a stregt or highway or part thereof of a street or highway
is located, the county board, to profnote the general welfare, may establish street and
highway widths in excess of the widths in use and adopt plans showing the location
and width proposed for any future jstreet or highway, which shall not be subject to
s. 8032 82.19 (2). Streets or h1 ways or plans therefor for streets or highways
established or adopted under thfs section shall be shown on a map showing present
and proposed stréet or highway lines and, except in counties having a population of
500,000 or more, propert

ines and owners. The map shall be recorded in the office

of the register of deedg. Notice of the recording shall be published as a class 1 notice,

under ch. 985, in the-territery any city, village, or town in which the affected streets
or highways are located. The notice shall briefly set forth the action of the county
board.
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(2) The excess width for streets or highways in use for the right—of-way

required for those planned; may be acquired at any time either in whole or in part
by the state e, county er-munieipality, city, village, or town in which located; but no
part shall be acquired in less than the full extent, in width, of the excess width to be
made up of land on the same side of the street of highway, nor for less than the full
length of such excess width lying within contiguous land owned by the same owner.
Any land so acquired, whether the excess width is acquired for the full length of the
street or highway or not, shall at once become available for highway purposes. The
power to acquire such right—of-way or additional width in portions as provided
herein in this section may be exercised to acquire the land on advantageous terms.

(3) (intro.) In counties containing a population of 500,000 or more if,

subsequent to the establishment of widths on streets or highways by-a-county beard

highways-lie under sub. (2), in conformity with this section or s. 59.69, any area

embracing a street or highway upon which a width has been established under this
section is annexed to a city or village or becomes a city or village by incorporation,
the city or village shall thereafier adhere to the established width, and shall not,
subsequent to any annexation or incorporation, except with the approval of the
county board, do any of the following:

r(b) Permit or sanction any construction or development whiech that will
interfere with, prevent, or jeopardize the obtaining of the necessary right—of-way to

such established width.
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ee decided

| SECTION 104. 80.65 of the statutes is repealed.
SECTION 105. Chapter 81 (title) of the statutes is repealed.
SECTION 106. 81.01 (title) of the statutes is renumbered 82.03 (title) and
amended to read:

82.03 (title) Highways; duties Duties of town board.

SECTION 107. 81.01 (intro.) and (1) of the statutes are consolidated,

renumbered 82.03 (1) (a) and amended to read:
82.03 (1) (a) The town board shall have the care and supervision of all highways
in-the-town;-except-as-etherwise-provided under the town’s jurisdiction, including the

highways specified in s. 83.06. The town board shall: (1) Appeint may appoint in
writing ifit-deems-advisable a superintendent of highways to supervise, under the

board’s direction efthe-beard, the construction and, repair of said, and maintenance

of the highways and bridges and-f

of such-superintendent under the town’s jurisdiction. Where no superintendent of

highways is appointed, it shall be the duty of the town board to perform all of the
duties that are prescribed by law for the superintendent of highways to perform,
including keeping the highways passable at all times.

SECTION 108, 81.01 (2) of the statutes is renumbered 82.03 (1) (d) and amended
to read:

82.03 (1) (d) Provide The town board shall provide the superintendent of

highways with necessary forms and books made in compliance with standards

prescribed by the department eftransportation.




