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Malaise, Gordon

From: Kiel, Joyce

Sent: Thursday, April 17, 2003 9:12 AM

To: Malaise, Gordon

Cc: Lovell, David

Subject: Ewlc) Drafting Requests for Joint Legislative Council's Special Committee on State-Tribal
elations :

0148/1 0039/2
Gordon:

Would you please convert the enclosed two WLC drafts to LRB drafts. The Special Committee on
State-Tribal Relations will be voting on them in the WLC version. We are assuming they will be
recommended by the committee, and we would like to have the LRB drafts prepared for
consideration by the Joint Legislative Council. The date for a Council meeting has not yet been
scheduled, but it may be in late May. That means we would like to have the LRB drafts finalized by
mid-May so that we can prepare a report for the Council.

Please send the LRB drafts to me. Also, please let me know if you have any questions.

As always, thanks for your help.

Joyce L. Kiel, Senior Staff Attorney
Wisconsin Legislative Council Staff
Suite 401, One East Main Street
Madison, W| 53703

608-266-3137

608-266-3830 (fax)
Joyce.Kiel@legis.state.wi.us



STR: Juvenile Delinquency Proceedings ' WLC: 0039/2

JLK:tlu;rv;wu 12/11/2002

AN ACT to amend 938.185 (1) (intro.); and to create 938.02 (12g), 938.02 (12m),
938.02 (15d), 938.02 (18g), 938.185 (4), 938.24 (4m), 938.25 (2g), 938.255 (1) (cr),
938.299 (9) and 938.315 (1) (h) of the statutes; relating to: proceedings involving

an American Indian juvenile who d;s alleged to have committed a delinquent act
]sk\ﬁ)(al\( Q}.’\,I’S\iﬂ-%“LI.\OmrQ‘lH‘S

while eﬁf\a reservation and o trust land because of certain tribal court
orders.
The people of the state of Wisconsin, represented in senate and assembly, do enact a
- follows: '
Jollo m L:“ P

JoNT LEGISIJATIVE COUNCIL PREFATORY NOTE: This«dra-f%’was prepared

for the @iﬁ@gislative (buncil’s @pecial @mmittee on GateLfibal

(elations. relates to proceedings involving an American Indian

O juvenile (age 16 or under for violations of criminal laws) who is alleged
v

¢/ to have committed a delinquent act while off the reservation of a
federally recognized American Indian tribe or band in this state (tribe
and)any off<reservation trust land of either a tribe or/fribal member

because of an order issued by a court of that tribe, other than a tribal
court order relating to adoption, physical placement or visitation with the
juvenile’s parent, or permanent guardianship.

The Menominee Indian Tribe of Wisconsin originally proposed that the
2000-02 @pecial Cdmmittee on ate-Gibal @lations address the issue
following the Wisconsin Court of Appeals decision in In the Interest of
Elmer J.K. III, 224 Wis. 2d 372, 591 N.W.2d 176 (¥&sy Ct. App. 1999).
That case involved a Menominee juvenile who had been adjudicated
delinquent by the Menominee Tribal Court and placed by the tribal court
in a residential facility outside the boundaries of the Menominee
Reservation and who then engaged in disorderly conduct and battery to
staff members at the residential facility in violation of several Wisconsin
criminal statutes. The Elmer J.K. court held that the state court had

jurisdiction and stated that the Menominee Tribal Court did not have
jurisdiction. bl

law, rather than state law. This - does not alter, diminish, or expand '}'ln bl

The jurisdiction of a tribal court is fletermined by federal law and tribal
|
the jurisdiction of either the state courts or tribal courts. Rather, LVQ
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provides a process for consultation to determine which government

should exercise its existing jurisdiction based on the best interests of the
juveni - \ld of the public.

The includes the following provisions relating to an American
Indian juvenile who allegedly commits a delinquent act and, at the time
of the alleged delinquent act was both: (a) under an order of a tribal
court, other than an order relating to adoption, physical placement or

visitation with the juvenile’s parent, or pe t guardianship; and (b) ( \6&4
off that tribe’s reservation_and any @mst land of either .  SP°° . W\gi—ad\‘p’)
@ tribe or a member Of@ tribe because of the tribal court ordey’J Qe

1. Duties of Coun ile Intake Worker ; Hu s arbed
6\6 w%‘“\d\ If the county juvenilefintake-worker (intake worker) determines in the
e in that these/Circumstances exist, the intake worker must
promptly\potify)the clerk of the tribal court, a person who serves as the
tribal juvenilé intake worker, or a tribal prosecuting attorneys” If the

@ intake worker is notified by a tribal official that a petition related to the
delinquend¥ has been or may be filed in tribal court, the 1ntakc worker

must consult with tribal officials.

After the consultation, the intake worker must determine whether the
best interests of the juvenile and of the public would be served by having
the matter proceed solely in tribal court. If the intake worker determines
that the best interests of the juvenile and of the public would be served
by having the matter proceed solely in tribal court, the.intake worker
must close the case. If the intake worker determines that the best
interests of the juvenile and of the public would not be served by having
the matter proceed solely in tribal court, the intake worker must, as under

) current law, do one of the following: (a) enter into a deferred
prosecutlon agreement; (b) request that the district attorney file a
itiomor, if the juvenile is under 10 years of age, request

that the district attorney or corporation counsel file a juvenile in need of
protection or services (JIPS) delinquency petition; or (c) close the case.
(The county board determines whether the district attorney or
corporation counsel handles JIPS cases in the county.) The dta

specifies that the intake worker may close a case without consultation
with tribal officials.

2. Duties of District Attorney or Corporation Counsel

If the intake worker, district attorney, or corporation counsel has been
notified that a petition relating to the alleged delinquent act has been or
may be filed in tribal court, the district attorney must attempt to consult
with appropriate tribal officials before filing a delinquency petition or
JIPS delinquency petition in the court assigned to exercise jurisdiction
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under chs. 48 and 938, stats. (juvenile court), or, if the county board has
designated the corporation counsel to handle JIPS delinquency cases, the
corporation counsel must attempt to consult with appropriate tribal
officials before filing a JIPS delinquency petition.

3. Delinquency or JIPS Delinquency Petition

If a decision is made to file a delinquency petition or JIPS delinquency
petition in juvenile court, the petition must include a statement that
circumstances exist. In addition, the petition also must include a
statement that a petition has been or may be filed in tribal court relating
to the same delinquent act if a tribal official has informed the intake
worker, district attorney, or corporation counsel that that is the case.

4. Juvenile Court Procedure O

If the juvenile court is informed during a delinquency proceeding or JIPS
delinquency proceeding that a petition relating to the same delinquenc
act has been or may be filed in tribal court, the juvenile court must stay
(suspend) the proceeding and communicate with the tribal court to
discuss whether the tribal court or juvenile court may be the more
appropriate forum. If the juvenile court and tribal court either mutually
agree or agree under the terms of an established judicial protocol
applicable to the juvenile court that the tribal court would be the more
appropriate forum, the juvenile court must either dismiss the delinquency
petition or JIPS delinquency petition without prejudice or stay the
proceeding. The juvenile court’s decision must be based on the best
interests of the juvenile and of the public.

If the juvenile court stays the proceeding, rather than dismissing the
petition, the juvenile court’s jurisdiction over the juvenile continues for
one year after the last order affecting the stay is entered. During that
time, a motion may be made by any of the parties to lift the stay order
and have the juvenile court take further action. KHowever,{jf)the stay
order remains in place, the petition will automatically be dlsrmssed one

If a petition relating to the same delinquent act has been filed in tribal
court, the prohibits venue for a delinquency proceeding or JIPS
delinquency proceeding from being in the county where an American
Indian juvenile resides (unless it is also either the county where the
juvenile is present or the county where the violation occurred). In
contrast, under current law, venue for a delinquency proceeding or JIPS
delinquency proceeding may be in any of the following 3 county circuit
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courts: (a) the county where the juvenile resides; (b) the county where
the juvenile is present; or (c) the county where the violation occurred.

This draft does not address the issue of possible concurrent tribal court
jurisdiction and juvenile court jurisdiction if an American Indian
juvenile commits a delinquent act either: (a) on a tribe’s reservation or
off-reservation trust land that is subject to Public Law 280 (that is,
Indian country in Wisconsin, other than the Menominee Reservation); or
(b) off a tribe’s reservation and off-reservation trust land if the juvenile
was not off the reservation or off-reservation trust land because of a
tribal court order. The special committee has not been asked to address
either issue.

SEcTION 1. 938.02 (12g) of the statutes is created to read:

938.02 (12g)£©f€ a tribe’s reservation and any off-reservation trust land of either that 2¢

b
tribe or a member of that tribe because of a tribal court order”’jmeang physically outside the IM ,ml\l\/
‘ by sHes

@f a tribe’s reservation and any off-reservation trust land of either that tribe or a e F’""ﬂ

' ‘ — Aol (erf™
member of that tribe(as a direct consequence of a tribal CWH%S
acinber ol that aib

in which an American-Indtan-juyenile js-eufside The~boundariespfgTeServation.and any

off<teservation trust-tamd Of Trtribe-ar tribal memberader{a tribal court order temporarily
&« rt(&'}b(df:f&Juwm 0

placing theJuvemlelnthehomeof the jurve srehativeg Who Taagnot at the time of,

o al 1y )’ama(‘/‘ W,d"mﬂ"‘
W the tribal court ordey(Teside on a reservation or off-reservation trust

land.

11 SECTION 2. 938.02 (12m) of the statutes is created to read:
12 938.02 (12m) “‘Off-reservation trust land” means land in this state that is held in trust
¢ QUernen

13 by the Usnited-Stateq for the benefit of a tribe or an American Indian and that is located outside

14 the boundaries of a tribe’s reservation.
15 SECTION 3. 938.02 (15d) of the statutes is created to read:
16 938.02 (15d) “Reservation” means land in this state within the boundaries of the

17 reservation of a tribe.
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SEcTION 4. 938.02 (18g) of the statutes is created to read:

938.02 (18g) “Tribe” means a federally recognized American Indian tribe or band in

this state.

NoTE: SECTIONS 1 to 4 define “tribe”, “reservation”, “off-reservation
trust land”, and “off a tribe’s reservation and any off-reservation trust
land of either that tribe or a member of that tribe because of a tribal court

order” in the general definitions section of ch. 938, stats. (the Juvenile
Justice Code).

SECTION 5. 938.185 (1) (intro.) of the statutes is amended to read:

938.185 (1) (intro.) Subject - subs. (3); and (4), venue for any proceeding under

ss. 938.12, 938.125, 938.13, 938.135fand 938.18 may be in any of the following:

SECTION 6. 938.185 (4) of the statutes is created to read:

938.185 (4) Venue for a proceeding uﬁder s. 938.12 ‘QL%S—I—?’M based on an
allegation that an American Indian juvenile has committed a delinquent act may not be in the

(rosds
county specified in sub. (1) (a), unless that county is specified in sub. (1) (b) or (c), if all of

the followitrgfappty:
(a) Atthe time of the alleged delinquent act the juvenile was under an order of a tribe’s

court,fother than a tribal court order relating to adoption, physical placement or visitation with

the juvenile’s parent, or permanent guardianshipj ?'\\\, 5\“‘\\/ 3Y 5 120 Me bowadaneg &

(b) At the time of the alleged delinquent act the juvenile was off thaf tribe’s reservation

) 04 A dicec
and any off-reservation trust land of either that tribe or a member of thatFibe be

1 I
tribal court ordef/ thclnd AR

(c) A petition relating to the delinquent act has been filed in a tribal court that has

jurisdiction over the juvenile.

Note: Eliminates the court of the county where an American Indian
Jjuvenile resides as the venue for a delinquency proceeding or JIPS
delinquency proceeding (unless it is either the county where the juvenile
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. M
circumstances exist.(7 .y Tt follawty

SECTION 7, 24 (
2r) (¢ a)

. . Al
was under an order of a tribe’s court,&ther than an order relating to adoption, physical P“Y;’Z‘ z e
gt 37

homrdartts

¢ c

tribe’s reservation and any off—reseryati st land of either that tribe or a member of that
ar o het Constgun @%D :

tribe heeausg\of the tribal court order,l\ e intake worker shall promptly notify the clerk of the

tribal court, a person who serves as the tribal juvenile intake worker, or a tribal prosecuting

A e Yhe juvende N a\\M\7 Orveted & Al b 0 eY Cady W

. ; . v ] L OV encry
attome#.\ If the intake worker is notified by an official of the tribe that a petition relating to ’

the delinquent act has been or may be filed in tribal court, the intake worker shall consult with ‘W( L)
tribal officials. After the consultation, the intake worker shall determine whether the best \ Af\ Y 7C
interests of the juvenile and of the public would be served by having the matter proceed solely [T\

in tribal court. If the intake worker determines that the best interests of the juvenile and of the TM\er sﬂ\—s
public would be served by having the matter proceed solely in tribal court, the intake worker ‘) b (\(*"
shall close the case. If the intake worker determines that the best interests of the juvenile and \\::\\:i 5
of the public would not be served by having the matter proceed solely in tribal court, the intake

worker shall proceed under sub. (3) or (4). This subsection does not prohibit the intake worker

from closing the case under sub. (4) without consultation. 4

NotEe: Under current law, if a ju¥enité is alleged to have committed a
delinquent act, information is r¢ferred to an intake worker who must
conduct an intake inquiry determine whether the available facts
o) establish on their face that the juvenile court has Jjurisdiction and also
determine the best interests of the juvenile and of the public with regard
to any action to be taken. An intake worker must do one of the
following: (a) request that the district attorney file a delinquency
petition, or for juveniles under 10 years of age, request that the district
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4, handle Y ZPs Q};Ll\“’l"‘“j cand

e

e corporafion counsel, if designated by the county board of
file a JIPS delinquency petition; (b) enter into a deferred
prosecution agreement requiring the juvenile to undertake various
(or actions; or (c) close the case. This generally must occur within 40 days
4 receipt of the referral information. An intake worker must perform
his or her responsibilities under general written policies formulated by
the circuit judges for the county, subject to approval of the chief judge of

the judicial administrative district.

Under current law, if an intake worker decides to close a delinquency or
JIPS delinquency case, the intake worker must provide written notice to
the district attorney (or corporation counsel if the juvenile is under 10
years of age and the county board has designated the corporation counsel
to handle JIPS delinquency cases) and must attempt to provide written
notice to all victims of the juvenile’s act that the case is being closed.
Even if the intake worker has closed the case, the district attorney may
initiate a delinquency proceeding and the district attorney or the
corporation counsel may initiate a JIPS delinquency proceeding if the
juvenile is under 10 years of age. Except in certain circumstances, the
petition must be filed within 20 days after the district attorney or
corporation counse, een notified that the case has been closed by
the intake worker.

This draffprovides that if the intake worker determines as a result of the
intake inquiry that the juvenile is an American Indian and that, at the
time of an alleged delinquent act, the juvenile was under an order of a
P Ang _)“‘*"“‘\Q tribal court, other than a tribal court order relating to adoption, physical
N« ged aeaJ  placement or visitation with the juvenile’s parent, or permanent
o Aslemork g.t guardianship, and was off that tribe’s reservation and any off—reservation
L ¢ trust land of either that tribe or a member of that tribe because of the
tribal court order, the intake worker must promptly notify the clerk of the
tribal court, a person who serves as the tribal juvenile intake worker, or a
tribal prosecuting attorney. If the intake worker is notified by a tribal
official that a petition related to the delinquency has been or may be filed
in tribal court, the intake worker must consult with tribal officials.

\A“‘ hJ‘ \\ogsz

Cre v ‘s)(e\-\c}&

After the consultation, the intake worker must determine whether the
best interests of the juvenile and of the public would be served by having
the matter proceed solely in tribal court. If the intake worker determines
that the best interests of the juvenile and of the public would be served
by having the matter proceed solely in tribal court, the intake worker
must close the case. If the intake worker determines that the best
interests of the juvenile and of the public would not be served by having
the matter proceed solely in tribal court, the intake worker must, as under
current law, enter into a deferred prosecution agreement, request that a
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delinquency petition or JIPS delinquency petition be filed, or close the
case. The draft specifies that the intake worker may close a case without

consultation with tribal officials. c/nﬁ 1y
g }n\\) )

The does not eliminate the/intake worker ¥ANMN to inform the
district attorney or corporation counsel that the case has been closed or

istrict attorneyWaor corporation counsel™-authesity~to initiate a
delinquency proceeding or JIPS delinquency proceeding even though the
intake worker has closed the case. ¥ alsodogs not eliminate the intake
worker’s duty to notify the victim of the delinqient a

SECTION 8. 938.25 (2g) of the statutes is created to read:

L e

district attorney, or corporatlon counsel has been
notified that a petition relating to the alleged delinqu. nt act has been or may be filed in tribal

938.25 (2g) If the

e

court under the circumstances described in s. 938.24 @ap); the district attorney or corporation

counsel shall attempt to consult with appropriate tribal officials before filing a petition under

s. 938.12 or 938.13 (12).

NoTE: Requires the district attorney or corporatign counsel to attempt to
consult with appropriate tribal officials befor filing a delinquency
petition or JIPS delinquency petition under circumstances.

SECTION 9. 938.255 (1) (cr) of the statutes is created to read:
938.255 (1) (cr) 1. If the petition is initiating proceedings under s. 938.12 or 938.13 (12)
‘}F/" T TT—— ~.
and all of the following apply, a statement to @effect:
a. The juvenile is an American Indian.
b. At the time of the alleged delinquent act, the juvenile was under an order of a tribe’s
couﬂ&her than a tribal court order relating to adoption, physical placement or v1s1tat10n with

f <, P}\ys;mly ot dy Mo boundarec?
the juvenile’s parent, or permanent guardlanshlp, nd-was ofi' at tribe’s reservation and any

ois o direct conceq et

off-reservation trust land of either that tribe or a member of that tribe bcsa,u_se(of the tribal

court orde{\ mcl\«dwa n
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1 2. If the statement under subd. 1. is includedAand if the intake worker, district attorney,

2 or corporation counsel has been notified by an official of the tribe that a petition relating to
e e U

3 the delinquent act has been or may be filed in tribal court with respect to the alleged delinquent

4 act, a statement to that effect.

NOTE: Requires that a delinquency petition or JIPS delinquency petition
filed with respect tp an American Indian juvenile include specific
information if 1] circumstances exist.

5 SECTION 10. 938.299 (9) of the statutes is created to read: _ abied
6 938.299 (9) (a) If a petition under s. 938.12 919\3?_.13 @ includes the statementjin
7 8. 938.255 (1) (cr) 2. or if the court is informed during a proceeding under s. 938.12 cg_?_fi§./l3
8 (12) that a petition relating to the delinquent act has been filed in a tribe’s court with respect
9 to an American Indian who was under an order of the tribal cbur(other than a tribal court order
10 relating to adoption, physical placement or visitation with the juvenile’s parenS] or permanent
11 | guardianship, fand was 6¥Fthat tribe’s reservation and any off-reservation @st land of either
12 that tribe or a member ?fdthat tribe Betaust of the tribal court order when the delinquent act
13 allegedly was comm’i::e;, th;:v \court shall stay the proceeding and communicate with the tribal
14 court inwhich-the Other-proceeding 15 0f Inay.be-pemding to discuss which court mfay-bethe
15 ATore.ppropriate-forum. |
16 (b) If the court and tribal court either mutually agree or agree under the terms of an
17 established judicial protocol applicable to the court that the tribal court would be the more
18 appreprialc—ferum, the court shall dismiss the petition without prejudice o; stay the
19 proceeding. The court’s decision shall be based on the best interests of the juvenile and of the
20 public.
21 (c) If a stay is ordered under par. (b), jurisdiction of the court continues over the juvenile

22 until one year has elapsed since the last order affecting the stay was entered in the court. At
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any time during which jurisdiction of the court continues over the juvenile, the court may, on
motion and notice to the parties, subsequently lift the stay order and take any further action
in the proceeding as the interests of the juvenile and of the public require. When jurisdiction
of the court over the juvenile terminates by reason of the lapse of the one year following the
last court order in the action, the clerk of the court shall, w1thout notice, enter an order

¢ & d Circurstanoy
dismissing the petition. H“ spratie

NoTtEe: Includes provisions relating to a juvenile court a delinquency
or JIPS dehnqu cy case involves an American Indian juvenile and
ex1st

This oes not include details as to how the communication between
the courts is to be conducted, for example, on or off the record, after a
hearing, or with or without the parties present.

SEcTION 11. 938.315 (1) (h) of the statutes is created to read:

or 938.25 (2g) QAwny %f\aé & ‘)\3\5\7 Yo SV\\\’ Cr\r'-f\ (JV\I,“\YC&Y\M ky ARS
% X s o quw(xoﬁs V6w Qv Y2l
NoTE: Provides thag[ in computing time penods under ch. 938, stats (the
Juvenile Jusﬂce Code) i ct

’
=

SECTION 12. Initial applicability. This act first applies to delinquent acts committed

on the effective date of this section. il GosFa ,),Jlrs

NOTE: Provides that the to delinquent acts
committed on orafer the effective date of the aegn
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@ delinquent act while reservation and off-reservation trust land because

6 of certain tribal court orders.

> Analysis by the Legislative Reference Bureau
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JOINT LEGISLATIVE COUNCIL PREFATORY NOTE: This teafi was|prepared for th gint
@gslatw@uncﬂ’s@))eaal ¢ymmittee on@:ate{ﬁnba]@ relates to proceedings
involving afh Ameritan Indian juvenile (age 167or under ¥or violations of criminal laws)
who is alleged to have committed a delinquent act while affthe reservation of a federally
recognized American Indian tribe or band in this state (tribe) and any off-reservation
trust land of either a tribe or tribal member because of an order issued by a court of that

tribe, other than a tribal court order relating to adoption, physical placement or visitation
with the juvenile’s parent, or permanent guardianship.
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The Menominee Indian Tribe of Wisconsin ongmally proposed that the 2000-02
Q)em mmittee o ate@}ubal @plations address the issue following the Wisconsin
“Court of Appeals decision in T the Interest of Elmer J.K. III, 224 Wis. 2d 372, 591 N.W.2d
176 (Wiwy Ct. App. 1999). That case involved a Menominee juvenile Who had been
adjudicated delinquent by the Menominee Tribal Court and placed by the tribal court in
a residential facility outside the boundaries of the Menominee Reservation and who then
engaged in disorderly conduct and battery to staff members at the residential facility in
violation of several Wisconsin criminal statutes. The Elmer J.K. court held that the state
court had jurisdiction and
jurisdiction.

the state courts or tribal courts. Rather, i provides a process for consultation to

determine which government should cxcreise its existing jurisdiction based on the best

interests of the juvenile and of the public. _ e ,9
The Yraff includes the following provisions relating to an American Indian juvenile (in Jrke WO

who allegedly commits a delinquent act and, at the time of the alleged delinquent act was

both: (a) under an order of a tribal court, other than an order relating to adoption,

physical placement or visitation with the juvenile’s parent, or permanent guardianship;

e of the tribal court ordel_( S C syszQ“-"k e um}%tmqb)
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i the intake & e couct
take workergfiust promptly notify the clerk ) e qwed X,

a person wiio serves as the tribal juvenile intake worker, or a tribal
prosecuting attorney. If the, ntake worker is notlﬁed by a tribal official that a petition

related to the deli ! tribal court, the intake worker must
\ consult with tribal officials. \\«\e\wu\\r ok

After the consultation, the infake worker must determine whether the best
interests of the juvenile and of thc pubhc would be served by having the matter proceed
solely in tribal court. If the intake worker determines that the best interests of the
Jjuvenile and of the public would be served by having the matter proceed solely in tribal
court, the intake worker must close the case. If the intake worker determines that the
best interests of the juvenile and of the public would not be served by having the matter
proceed solely in tribal court, the intake worker must, as under current law, do one of the
following: (a) enter into a deferred prosecution agreement,; (b) request that the district
attorney file a delinquency petition or, if the juvenile is under 10 years of age, request that
the district attorney or corporation counsel file a juvenile in need of protection or services
(JIPS) delinquency petition; or (c) close the case. (The county board determines whether
the district attorney or corporation counsel handles JIPS cases in the county.) The
specifies that the intake worker may close a case without consultation with tribal i
officials.

Y\'\Ns\ (q\\\f bu\’su R
YW boundanrg

Uhercrse )‘\‘3"3\(‘\&\
Veder Wre

N VAR PR Coh

Vs

)u\vun\g_ \'\u;
C\\\ﬁgxl Unanoent
(<N O\SL\W\:‘M«\\'
¥y '\J\-f\llr“l\Q
%?PHQ\(.A

Quecuwm 5Xan G

rd

N Wﬂ jv\\Rv\\
S\Mymz ( do

e
’

C )U\.\fev\‘nﬂ < wx’\j

a petition relating to the alleged delinquent act has been or thay be filed in tribal court,
the district attorney must attempt to consult with appropnat tribal officials before ﬁlmg
a dehnquency petition or JIPS dehnquency petition 1 in thefcourt asSigre@™borexercise

, or, if the county board has
designated the corporatlon counsel to handle JIPS dehnquency cases, the corporation
counsel must attempt to consult with appropriate tribal officials before filing a JIPS
delinquency petition. v

3. Delinquency or JIPS Delinquency Petition
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addition, the petition also must include a statement that a petition has been or may be
filed in tribal court relating to the same delinquent act if a tribal official has informed the
intake worker, district attorney, or corporation counsel that that is the case.

may be filed in tribal court, the juvenile court must stay (suspend) the proceeding and
communicate with the tribal court to discuss whether the tribal court or juvenile court
may be the more appropriate forum. If the juvenile court and tribal court either mutually
agree or agree under the terms of an established judicial protocol applicable to the
juvenile court that the tribal court would be the more appropriate forum, the juvenile
court must either dismiss the delinquency petition or JIPS delinquency petition without

prejudice or stay the proceeding. The juvenile court’s decision must be based on the b
interests of the juvenile and of the public.
If the juvenile court stays the proceeding, rather than dismissing the petitfon,
juvenile court’s jurisdiction over the juvenile continues for one year after the ldst order
affecting the stay is entered. During that time, a motion may be made by ahy of the
parties to lift the stay order and have the juvenile court take further action. [fowever,
4f.the stay order remains in place, the petition will automatically be dismissed one year

& following the last court order. v

5. Venue
N

If a petition relating to the same delinquent act has been filed in tribal court, the

K—mﬁ prohibits venue for a delinquency proceeding or JIPS delinquency proceeding from

being in the county where an American Indian juvenile resides (unless it is also either

R ) the county where the juvenile is present or the county where the violation occurred). In
(}) ~———contrast, under Current lawvenue for a delinquency proceeding or JIPS delinquency
proceeding may bé it any of the following 3 county circuit courts: (a) the county where
the juvenile resides; (b) the county where the juvenile is present; or (c) the county where
the v101at10n occurred.
does not address the issue of possible concurrent tribal court jurisdiction
and juvenile court jurisdiction if an American Indian juvenile commits a delinquent act
either: (a) on a tribe’s reservation or off-reservation trust land that is subject to Public
Law 280 (that is, Indian country in Wisconsin, other than the Menominee Reservation);
or (b) off a tribe’s reservation and off-reservation trust land if the juvenile was not off the
reservation or off-reservation trust land because of a tribal court order. The special S
committee has not been asked to address either issue.

1 N 1. 938.02 (12g) of the

2 938.02 (12g) “Off a tribe’s reservation and any Qﬁ'—reservatio st land of
3 eithér tha r a member of that tribe because ribal court order” means
4 physically outside the boun S reservation and any off-reservation
5 trust land of either that tribe-of a member of tha s a direct consequence of a
6 dian juvenile
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ember thal-court-erdertom P

home of one of the ju ay not at the time of, or may no

subsequent to, the tribalmﬁ)rder reside on a reservatien_or off—T:

Sl gy

A
SECTION 2. 938.02 (12m)of the statutes is created to read:

938.02 (12m) “Off-resdrvation trust land” means land in this state that is held

in trust by the for the benefit of a tribe or an Americar{ Indian and that

is located outside the boundaries of a tribe’s reservation.

SECTION 3. 938.02 (18d) of the statutes is created to read:
?’\{ 5o ®
938.02 (Idd) “Reservation” means land in this state within the boundaries of

the reservation of a tribe.
A
SECTION 4. 938.02 (18g) of the statutes is created to read:
: v
938.02 (18g) “Tribe” means a federally recognized American Indian tribe or

band in this state. 3 ' asd
0

NOTE SECTIONS ‘1 t

define “tribe”, “reservatlon” “oﬁ'—reservatlon trust land”

Mm%mm in the general deﬁmtlons sectlon of /
ch. 938, stats. (the Juvenile Justice Code). |

SECTION 5. 938.185 (1) (intro.) of thestatutes is ameﬁded to read:
938.185 (1) (intro.) Subject to sub. subs. (3), M(‘_l‘g, venue for any proceeding
under ss. 938.12, 938.125, 938.13, 938.135 and 938.18 may be in any of the following:
SECTION 6. 938.185 (4/; of the statutes is created to read:
- 938.185 (4) Venue for a proceeding under s. 938.121{1“ 938.13 (12‘/) based on an

allegation that an American Indian juvenile has committed a delinquent act may not

v e
be in the county specified in sub. (1) (a), unless that county is specified in sub. (1) (b)

/ :
or (c), if all of the followingfapply: LS} € <we atancos
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1 e time of the alleged dglinquent act the juvenile was under an order

2 court other than a tribal court order relating to adoption, physical
ST‘eT lewva as

3

@

5

7 (c) A petition relating to the delinquent act has been filed in a tribal court th p
Z J \ A wq M.f\‘t‘ ac
8 has jurisdiction over the juvenile. W\m albyg k{ conne

Nore: Eliminates the court of thejcounty where an American Indian juvenile
resides as the venue for a delinquency proceeding or JIPS delinquency proceeding (unless
it is either the county Where the Juvenll is present or the county where the violation
occurred), if the spemﬁed c1 ces gxist. e N\

@ ' SECTI® v—' e st utes is created to read: ‘ A
; ‘,}3 \N ——__
\1} 38 2 e intake worker{determines as a resylt’of the intake inquiry
11 that the;&vem-le-rsanAmeﬂeaﬁindIam v e—ef‘&ﬂ—aﬂeged—dehmmenﬂ

12 att, the juyenile was undegr an ordsy of a tyibe’s ¢ than an order rel ing

13 ) to adowpfion

14  |permgnent

15 off£reservation trustda £either that tribe-of rfem xofthd
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16 ‘4 tbal-caurt qrderfythe intake worker shall promptly notify the clerk of the tribal
17 courtf, a person who serves as the tribal Jjuvenile intake worker, or a tribal prosecuting

NI the intake worker is notified by an official of the tribe that a petition
19 relating to the delinquent act has been or may be filed in tribal court, the intake

@0) worker shall consult with tribal officialg er the consultation, the intake worker

21 shall determine whether the best interests of the juvenile and of the public would be

22 served by having the matter proceed solely in tribal court. If the intake worker

23 determines that the best interests of the jpvenile and of the public would be served

/
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1 by having the matter proceed solely in tribal court, the intake workd

2 case. If the intake worker determines that the best interests of £he juyenile and of
3 the public would not be served by having the matter proceed solely in t¥bal court,
4 the intake worker shall proceed under sub. (3)/0r (4{. &5l — ?’"
" ~ =
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NoTE: Undef a juvenile is alleged to have committed a delinquent f‘u
act, information is référred to an intake worker who must conduct an intake inquiry and ,
determine whether the available facts establish on their face that the juvenile court has
jurisdiction and alsoydetermine the best interests of the juvenile and of the public with
regard to any action to be taken. An intake worker must do gne of the following: (a)
request that the district attorney file a delinquency petition@for juveniles under 10
years of age, request that the district attorney (or the corporation counsel, if designated
~ by the county board m file a JIPS delinquency petition; (b) enter into a
deferred prosecution agreement requiring the juvenile to undertake various actions; or
(c) close the case. This generally must occur within 40 days of receipt of the referral
information. An intake worker must perform his or her responsibilities under general

written policies formulated by the circuit judges for the county, subject to approval of the
chief judge of the judicial administrative district.

/( Under w if an intake worker decides to close a delinquency or JIPS

delite delinquency case, the iIntake worker must provide written notice to the district attorney
Space (or corporation counsel if the juvenile is under 10 years of age and the county board has
designated the corporation counsel to handle JIPS delinquency cases) and must attempt
to provide written notice to all victims of the juvenile’s act that the case is being closed.
Even if the intake worker has closed the case, the district attorney may initiate a
delinquency proceeding and the district attorney or the corporation counsel may initiate
a JIPS delinquency proceeding if the juvenile is under 10 years of age. Except in certain
circumstances, the petition must be filed within 20 days after the district attorney or

corporation counsel has been notified that the case has been closed by the intake worker. ALY e
! o [eld\h] ‘ PR SSYSYPALN 2 Vg A _
. ' This drgffprovides that if the intgke worker determings ag o Tesult of the intake uyey ‘\2
Cpoce , inquiry that the juvenile is an Amerifan Indian and that, at the time of an alleged

delinquent act, the juvenile was under an order of a tribal court, other than a tribal co
order relating to adoption, physical plgcement or visitation with the juvenile’s parent, or
permanent guardianship, and was -off that tribe’s reservation and any off-reservation
trust land of either that tribe or a member of that tribe because of the tribal court order,\ & “\9\\\:\,‘ we N
the intake worker must promptly notify the clerk of the tribal court, a person who serves .o ¢} lo

as the tribal juvenile intake worker, or a tribal prosecuting attorney If the intake worker Windo e
is notified by a tribal official that a petition related to the delinquency has been or may Y\\QSQ

d ,___\r_\beﬁl_edétribal court, the intake worker must consult with tribal officials..

After the consultation, the intake worker must determine whether the best
§ pace interests of the juvenile and of the public would be served by having the matter proceed
solely in tribal court. If the intake worker determines that the best interests of the
juvenile and of the public would be served by having the matter proceed solely in tribal
court, the intake worker must close the case. If the intake worker determines that the
best interests of the juvenile and of the public would not be served by having the matter
proceed solely in tribal court, the intake worker must, as under current law, enter into
a deferred prosecution agreement, request that a delinquency petition or JIPS
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may close a case without consultation with tribal officials.

proceeding even though the intake worker has closed the case. & also does not eliminate
the intake worker’s duty to notify the victim of the delinquent act.

SECTION 8. 938.25 (2g) of the statutes is created to read:

938.25 (2g) Ifthe iﬁtal{e\yf&yk\eﬂ district attorney@/(;r/corporation counkel has

been notified that a petition relating to {h# alleged delinquent act has been dr may
be filed in tribal court undecr the circumstances described in s. 938.24 ##4, the
district attorney or corporation counsel shall attempt to consult with appropriate

v
tribal officials before filing a petition under s. 938.12 or 938.13 (12).

NoTE: Requireg the district attorney or corporation counsel to attempt to consult
with appropriate tribal officials before filing a delinquency petition or JIPS delinquency
-petition under c ity circumstances.

SECTION 9. 938.255 (1) (CI/'; of the statutes is created to read:

938.255 (1) (cr) 1. If the petition is initiating proceedings under s. 938.12 or
938.13 (12) and all of the followingapply, a statement to that effect:

a. The juvenile is an American Indian.

b. At the time of the alleged delinquent act, the juvenile was under an order

of a tribe’s court, other than a tribal court order relating to adoption, physical

placement or visitation with the juvenile’s parent, or permanent guardianship

attorney, or corporation counsel has been notified by an official of the tribe that a

petition relating to the delinquent act has been or may be filed in tribal court with

respect to the alleged delinquent act, a statement to that effect.
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NoTE: Requ s that a delinquency petition or JIPS delinquency petition filed Wlth
respect to an Afnerican Indian juvenile include specific information if ce
circumstances exist.

A
SECTION 10. 938.299 (9) of the statutes is created to read:

r if the court is informed during a proceeding under
STET: leowe ais typed

s. 938.12 oy 938.13 (12) that a petition relating to the delinquent act has been filed
in a tribe’y court with respect tofmrAmrerieantrdian-who-was TNAer a0 order-ofthe

Ffibal co

court in which the other proceeding is or may be pending to discuss which court may

be the more appropriate forum.

(b) If the court and tribal court either mutually agree or agree under the terms
of an established judicial protocol applicable to the court that the tribal court would
be the more appropriate forum, the court shall dismiss the petition without prejudice

or stay the proceeding. The court’s decision shall be based on the best interests of the

juvenile and of the public.
v

(c) If a stay is ordered under par. (b), jurisdiction of the court continues over the
juvenile until one year has elapsed since the last order affecting the stay was entered
in the court. At any time during which jurisdiction of the court continues over the
juvenile, the court may, on motion and notice to the parties, subsequently lift the stay
order and take any further action in the proceeding as the interests of the juvenile

and of the public require. When jurisdiction of the court over the juvenile terminates
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1 by reason of the lapse of the one year following the last g0 , the
2 clerk of the court shall, without notice, enter an order dlqm1ss1ng the petition
X uee
NotE: Includes provisions relating to & juvenile cou
delinquency case involves an American Indian juvenile and
does not include details as to how the communication between the courts
is to be conducted, for example, on or off the record, after a hearing, or with or without
the parties present. »
3 SEcTION 11. 938 ?f5 (1) (B) of the statutes is created to read:
S prce ' ” ) v’
4 38.315 (1) (®) Any period of delay resulting from consultation under s. 938.24

r 938.25 (Zg) <7 Pt =4 & 0\1\5\7 T SR\\"\V\&CIW\ e sulKakon \>\' [\ \
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NoTE: Prov1des th computmg tlme penods under ch. 938 stats (the Juve i
Justice Code) : he

co 1 g1 o - m i .
6 SECTION 12. Initial applicability. (This act first applies to delinquent acts
7 committed on the effective date of this isection. b Gt o W\‘ es ‘
NorTE: Provides that the W detinquent acts committed on i

’3&@1' the effective date of the aein
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(INSERT 5-18)

L/\»ﬂ that the juvenile has allegedly committed a delinquent act under those
circumstances:

1. At the time of the delinquent act the juvenile was under an order of a tribe’s
court, other than a tribal court order relating to adoption, physical placement or
visitation with the juvenile’s parent, or permanent guardianship.

2. At the time of the delinquent act the juvenile was physically outside the
boundaries of that tribe’s reservation and any off-reservation trust land of either
that tribe or a member of that tribe as a direct consequence of a tribal court order
under subd’ 1., including a tribal court order placing the juvenile in the home of a
relative of the juvenile who on or after the date of the tribal court order resides
physically outside the boundaries of a reservation or off—reservation trust land. v

(b)

(END OF INSERT)

(INSERT 7-15)

c. At the time of the delinquent éct the juvenile was physically outside the
boundaries of that tribe’s reservation and any off-reservation trust land of either
that tribe or a member of that tribe as a direct consequence of a tribal court order
under subd. 1t/b., including a tribal court order placing the juvenile in the home of
a relative of the juvenile who on or after the date of the tribal court order resides
physically outside the boundaries of a reservation or off-reservation trust land.

v
(END OF INSERT
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v
Section #. 938.255 (2) of the statutes is amended to read:
A (Ch)

K
938.255(2) If any of the facts in sub. (1) (a) to and (f) are not known or cannot be ascertained

by the petitioner, the petition shall so state.

History: 1995 a. 77, 352; 2001 a. 109.

WHMJJ .

gmalaise(Irbunx14) ’ Mon-Apr-28-2003 3:44 pm
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Joyce:

In reviewing the draft, please note all of the following:

1. The draft does not define “off a tribe’s reservation and any off-reservation trust land
of either that tribe or a member of that tribe because of a tribal court order.” At 26
words, the defined term is just too long. Moreover, the definition pretty much just
paraphrases the term defined except that the definition substitutes “physically outside
the boundaries of” for “off’ and “as a direct consequence” for “because.” Also, the
definition includes the proviso about placement in the off-reservation home of a
relative, which arguably is not even necessary because being off-reservation is already
covered in the main part of the definition. Specifically, if the juvenile is oﬂ;reservation,
he or she is off-reservation, regardless of whether he or she is living with a relative
off-reservation.

The downside of not defining the term, of course, is that the entire definition has to be
incorporated into the substantive provisions of the statutes. Accordingly, this draft
breaks up ss. 938.24 (4m) and 938.255 (1) (cr) 1. b.¥as created by the WLCS draft, and
substitutes a crosszreference for repetition of the language in s. 938.299 (9) (a), as
created by the WLéS draft. v

(5
2. Because s. 938.24 (4m), as created by the WLCS draft, requires the intake worker

to proceed under s. 938.24 (3)"or (4)"this draft numbers s. 938.24 (4m) as s. 938.24 (2r)

instead,gto maintain c}ll/ronological order.

3. Also, s. 938.24 (4m), as created by the WLCS draft, requires the intake worker to
notify tribal officials, but does not specify of what those officials must be notified.
Accordingly, this draft requires those officials to be notified that the juvenile has
allegedly committed a delinquent act under the circumstances specified in the bill.

Gordon M. Malaise

Senior Legislative Attorney

Phone: (608) 266-9738

E-mail: gordon.malaise@legis.state.wi.us

K
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April 29, 2003

Joyce:

In reviewing the draft, please note aﬂl of the following:

1. The draft does not define “off a tribe’s reservation and any off-reservation trust land
of either that tribe or a member of that tribe because of a tribal court order.” At 26
words, the defined term is just too long. Moreover, the definition pretty much just
paraphrases the term defined except that the definition substitutes “physically outside
the boundaries of” for “off” and “as a direct consequence” for “because.” Also, the
definition includes the proviso about placement in the off-reservation home of a
relative, which arguably is not even necessary because being off-reservation is already
covered in the main part of the definition. Specifically, if the juvenile is off-reservation,

he or she is off-reservation, regardless of whether he or she is living with a relative
off—reservation.

The downside of not defining the term, of course, is that the entire definition has to be
incorporated into the substantive provisions of the statutes. Accordingly, this draft
breaks up ss. 938.24 (4m) and 938.255 (1) (cr) 1. b., as created by the WLCS draft, and

substitutes a cross-reference for repetition of the language in s. 938.299 (9) (a), as
created by the WLCS draft.

2. Because s. 938.24 (4m), as created by the WLCS draft, requires the intake worker
to proceed under s. 938.24 (8) or (4), this draft numbers s. 938.24 (4m) as s. 938.24 (2r)
instead, to maintain chronological order.

3. Also, s. 938.24 (4m), as created by the WLCS draft, requires the intake worker to
notify tribal officials, but does not specify of what those officials must be notified.
Accordingly, this draft requires those officials to be notified that the juvenile has
allegedly committed a delinquent act under the circumstances specified in the bill.

Gordon M. Malaise

Senior Legislative Attorney
Phone: (608) 266-9738
E—mail: gordon.malaise@legis.state.wi.us



Malaise, Gordon

From: Kiel, Joyce

Sent: Thursday, May 08, 2003 1:06 PM
To: Malaise, Gordon

Cc: Lovell, David

Subject: Re-draft Request for LRB-2553/1
Gordon:

In addition to the few other changes | called you about, would you please make the following
changes (with any improvements you see as appropriate):

1. Replace the statutory change in Section 7 with the following:

938.25 (2g) If the circumstances described in s. 938.24 (2r) (a) exist, before filing a petition under s.
938.12 or 938.13 (12) the district attorney or corporation counsel shall do all of the following: '
(a) Obtain information from the intake worker regarding any notification by a tribal official under s.
938.24 (2r) (b).

(b) If the intake worker or a tribal official has notified the district attorney or corporation counsel that

a petition relating to the alleged delinquent act has been or may be filed in tribal court, attempt to
consult with appropriate tribal officials.

[ think the note that goes with Section 7 is still okay.
2. On pages 2 and 3, replace item 2 in the pref note with the following:

2. Duties of District Attorney or Corporation Counsel

Under current law, a district attorney may file a delinquency petition and either the district
attorney or corporation counsel (depending on the county) may file a JIPS delinquency petition based
on the request of the intake worker or after the intake worker has closed the case. The bill provides
that, if the specified circumstances exist, before filing a such a petition, the district attorney or
corporation counsel must: (a) obtain information from the intake worker regarding whether a tribal
official notified the intake worker that a petition relating to the alleged delinquent act has been or may
be filed in tribal court; and (b) attempt to consult with appropriate tribal officials if the intake worker or
a tribal official has notified the district attorney or corporation counsel that a petition relating to the
alleged delinquent act has been or may be filed in tribal court.

Let me know if you have questions or ideas for changing this.

Thanks a lot.

Joyce L. Kiel, Senior Staff Attorney
Wisconsin Legislative Council Staff
Suite 401, One East Main Street
Madison, W| 53703

608-266-3137

608-266-3830 (fax)

Joyce.Kiel @legis.state.wi.us
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AN ACT to amend 938.183 (1) (intro.) and 938.255 (2); and to create 938.02

(12m), 938.02 (15¢), .02 (18g), 938.185 (4), 938.24 (2r), 938.25 (2g), 938.255
(1) (er), 938.299 (9) and 938.315 (1) (i) of the statutes; relating to: proceedings
involving an American Indian juvenile who is alleged to have corﬁmitted a

delinquent act while physically outside the boundaries of a reservation and

off-reservation trust landrbecause of certain tribal court orders.

Analysis by the Legislative Reference Bureau

This bill is explained in the NOTES provided by the Joint Legislative Council in
the bill.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

JOINT LEGISLATIVE COUNCIL PREFATORY NOTE: This bill was prepared for the Joint
Legislative Council’s Special Committee on State-Tribal Relations. The bill relates to
proceedings involving an American Indian juvenile (age 16 or under for violations of
criminal laws) who is alleged to have committed a delinquent act while physically outside
the boundaries of the reservation of a federally recognized American Indian tribe or band
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in this state (tribe) and any off-reservation trust land of either a tribe or tribal member
because of an order issued by a court of that tribe, other than a tribal court order relating
to adoption, physical placement or visitation with the juvenile’s parent, or permanent
guardianship. :

The Menominee Indian Tribe of Wisconsin originally proposed that the 2000-02
Special Committee on State-Tribal Relations address the issue following the Wisconsin
Court of Appeals decision in In the Interest of Elmer J.K. III, 224 Wis. 2d 372, 591 N.W.2d
176 (Wis. Ct. App. 1999). That case involved a Menominee juvenile who had been
adjudicated delinquent by the Menominee Tribal Court and placed by the tribal court in
a residential facility outside the boundaries of the Menominee Reservation and who then
engaged in disorderly conduct and battery to staff members at the residential facility in
violation of several Wisconsin criminal statutes. The Elmer J.K. court held that the state
court had jurisdiction and stated that the Menominee Tribal Court did not have
jurisdiction.

The jurisdiction of a tribal court is determined by federal law and tribal law, rather
than state law. This bill does not alter, diminish, or expand the jurisdiction of either the
state courts or tribal courts. Rather, the bill provides a process for consultation to
determine which government should exercise its existing jurisdiction based on the best
interests of the juvenile and of the public.

The bill includes the following provisions relating to an American Indian juvenile
who allegedly commits a delinquent act and, at the time of the alleged delinquent act was
both: (a) under an order of a tribal court, other than an order relating to adoption,
physical placement or visitation with the juvenile’s parent, or permanent guardianship;
and (b) physically outside the boundaries of that tribe’s reservation and any
off-reservation trust land of either that tribe or a member of that tribe because of the
tribal court order (specified circumstances):

1. Dutieé of Juvenile Court Intake Worker

If the intake worker of the court assigned to exercise jurisdiction under the
Children’s Code and the Juvenile Justice Code (juvenile court) determines in the intake
inquiry that the specified circumstances exist, the juvenile court intake worker (intake
worker) must promptly notify the clerk of the tribal court, a person who serves as the
tribal juvenile intake worker, or a tribal prosecuting attorney that the juvenile has
allegedly committed a delinquent act under the specified circumstances. If the intake
worker is notified by a tribal official that a petition related to the delinquent act has been
or may be filed in tribal court, the intake worker must consult with tribal officials.

 After the consultation, the intake worker must determine whether the best
interests of the juvenile and of the public would be served by having the matter proceed
solely in tribal court. If the intake worker determines that the best interests of the
juvenile and of the public would be served by having the matter proceed solely in tribal
court, the intake worker must close the case. If the intake worker determines that the
best interests of the juvenile and of the public would not be served by having the matter
proceed solely in tribal court, the intake worker must, as under current law, do one of the
following: (a) enter into a deferred prosecution agreement; (b) request that the district
attorney file a delinquency petition or, if the juvenile is under 10 years of age, request that
the district attorney or corporation counsel file a juvenile in need of protection or services
(JIPS) delinquency petition; or (c) close the case. (The county board determines whether
the district attorney or corporation counsel handles JIPS cases in the county.) The bill

specifies that the intake worker may close a case without consultation with tribal
officials.

2. Duties of District Attorney or Corporation Counsel

ct attorney or corperation-¢ n-naotified that a petitign
LebatCourt, the distr%t

If the—d N-Gounsel--has-bee
rJ lating to the alleged delinquent act has been or may be filed i
atforney must attempt to consult with apprepriatefribal-officials before filing \a
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3. Delinquency or JIPS Delinquency Petition

If a decision is made to file a delinquency petition or JIPS delinquency petition in
juvenile court, the petition must include a statement that the specified circumstances
exist. In addition, the petition also must include a statement that a petition has been or
may be filed in tribal court relating to the same delinquent act if a tribal official has
informed the intake worker, district attorney, or corporation counsel that that is the case.

4, Juvenile Court Procedure

If the juvenile court is informed during a delinquency proceeding or JIPS
delinquency proceeding that a petition relating to the same delinquent act has been or
may be filed in tribal court, the juvenile court must stay (suspend) the proceeding and
communicate with the tribal court to discuss whether the tribal court or juvenilc court
may be the more appropriate forum. If the juvenile court and tribal court either mutually
agree or agree under the terms of an established judicial protocol applicable to the
juvenile court that the tribal court would be the more appropriate forum, the juvenile
court must either dismiss the delinquency petition or JIPS delinquency petition without
prejudice or stay the proceeding. The juvenile court’s decision must be based on the best
interests of the juvenile and of the public.

If the juvenile court stays the proceeding, rather than dismissing the petition, the
juvenile court’s jurisdiction over the juvenile continues for one year after the last order
affecting the stay is entered. During that time, a motion may be made by an
parties to lift the stay order and have the juvenile court take further action. Iffowever,
the stay order remains in place, the petition will automatically be dismissed one year
following the last court order.

5. Venue

If a petition relating to the same delinquent act has been filed in tribal court, the
bill prohibits venue for a delinquency proceeding or JIPS delinquency proceedmg from
being in the county where an American Indian juvenile resides (unless it is also either
the county where the juvenile is present or the county where the violation occurred). In
contrast, under current law, venue for a delinquency proceeding or JIPS delinquency
proceeding may be in any of the following 8 county circuit courts: (a) the county where

the juvenile resides; (b) the county where the juvenile is present; or (c) the county where
( f}pﬁ @ the violation occurred.

————7 The bill does not address the issue of possible concurrent tribal court jurisdiction
and juvenile court jurisdiction if an American Indian juvenile commits a delinquent act
either: (a) on a tribe’s reservation or off-reservation trust land that is subject to Public
Law 280 (that is, Indian country in Wisconsin, other than the Menominee Reservation);
or (b) off a tribe’s reservation and oﬁ'—reservatlon trust land if the juvenile was not off the
reservation or off-reservation trust land because of a tribal court order. The special
committee has not been asked to address either issue.

1 SECTION 1. 938.02 (12m) of the statutes is created to read:
2 938.02 (12m) “Off-reservation trust land” means land in this state that is held
3 in trust by the federal government for the benefit of a tribe or an American Indian

4 and that is located outside the boundaries of a tribe’s reservation.
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SECTION 2. 938.02 (15¢) of the statutes is created to read:
938.02 (15¢) “Reservaﬁon” means land in this staté within the boundaries of
the reservation of a tribe.
SECTION 3. 938.02 (18g) of the statutes is created to read:
938.02 (18g) “Tribe” means a federally recognized American Indian tribe or
band in this state. |

Norte: SECTIONS 1 to 3 define “tribe”, “reservation”, and “off-reservation trust
land”, in the general definitions section of ch. 938, stats. (the Juvenile Justice Code).

SECTION 4. 938.185 (1) (intro.) of the statutes is amended to read:

938.185 (1) (intro.) Subject to sub- subs. (3); and (4), venue for any proceeding

under ss. 938.12, 938.125, 938.13, 938.135, and 938.18 may be in any of the following:

SECTION 5. 938.185 (4) of the statutes is created to read:

938.185 (4) Venue for a proceeding under s. 938.12 or 938.13 (12) based on an
allegation that an American Indian juvenile has committed a delinquenf act may not
be in the county specified in sub. (1) (a), unless that county is specified in sub. (1) (b)
or (c), if all of the following circumstances apply:l

(a) At the time of the alleged delinquent act the juvenile was under an order
of a tribe’s court, other than a tribal court order relating to adoption, physical
placement or visitation with the juvenile’s parent, or permanent guardianship.

(b) At the time of the alleged delinquent act the juvenile was physically outside
the boundaries of that tribe’s reservation and any off-reservation trust land of either
that tribe or a member of that tribe as a direct consequence of a tribal court order
under par. (a), including a tribal court order placing the juvenile in the home of a
relative of the juvenile who on or after the date of the tribal court order resides

physically outside the boundaries of a reservation éR offreservation trust land.

ownd
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(c) A petition relating to the delinquent act has been filed in a tribal court that
has jurisdiction over the juvenile.

Norg: Eliminates the court of the county where an American Indian juvenile
resides as the venue for a delinquency proceeding or JIPS delinquency proceeding (unless
it is either the county where the juvenile is present or the county where the violation
occurred), if the specified circumstances exist.

SECTION 6. 938.24 (2r) of the statutes is created to read:

938.24 (2r) (a) If the intake worker determines aé a result of the intake inquiry
that the juvénile is an American Indian who has allegedly committed a delinquent
act and that all of the following circumstances apply, the intake worker shall
promptly notify the clerk of the tribal court under subd. 1., a person who serves as
the tribal juvenile intake worker, or a tribal prosecuting attorney that the juvenile
has allegedly committed a delinquent act under those circumstances:

1. At thé time of the delinquent act the juvenile was under an order of a tribe’s
court, other than a tribal court order'relating to adoption, physical placement or
vigitation with the juvenile’s parent, or permanent guardianship.

2. At the time of the delinquent act the juvenile was physically outside the
boundaries of that tribe’s reservation and any off-reservation trust land of either
that tribe or a member of that tribe as a direct consequence of a tribal court order
under subd. 1., including a tribal court order placing the juvenile in the home of a

relative of the juvenile who on or after the date of the tribal court order resides

physically outside the boundaries of a reservatidn ok off—reservation trust land.
(b) If the intake worker is notified by an official of the tribe that a petition

relating to the delinquent act has been or may be filed in tribal court, the intake

worker shall consult with tribal officials, unless the intake worker determines under

sub. (4) that the case should be closed. After the consultation, the intake worker shall

determine whether the best interests of the juvenile and of the public would be served
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1 by having the matter proceed solely in tribal court. If the intake worker determines

2
3
4
5
6

that the best interests of the juvenile and of the public would be served by having the
matter proceed solely in tribal court, the intake worker shall close the case. If the
intake worker determines that the best interests of the juvenile and of the public
would not be served by having the matter proceed solely in tribal court, the intake
worker shall proceed under sub. (3) or (4).

NotE: Under current law, if a juvenile is alleged to have committed a delinquent
act, information is referred to an intake worker who must conduct an intake inquiry to
determine whether the available facts establish on their face that the juvenile court has
jurisdiction and also to determine the best interests of the juvenile and of the public with
regard to any action to be taken. An intake worker must do one of the following: (a)
request that the district attorney file a delinquency petition or, for juveniles under 10
years of age, request that the district attorney (or the corporation counsel, if designated
by the county board of supervisors to handle JIPS delinquency cases) file a JIPS
delinquency petition; (b) enter into a deferred prosecution agreement requiring the
juvenile to undertake various actions; or (c) close the case. This generally must occur
within 40 days of receipt of the referral information. An intake worker must perform his
or her responsibilities under general written policies formulated by the circuit judges for
the county, subject to approval of the chief judge of the judicial administrative district.

Under current law, if an intake worker decides to close a delinquency or JIPS
delinquency case, the intake worker must provide written notice to the district attorney
(or corporation counsel if the juvenile is under 10 years of age and the county board has
designated the corporation counsel to handle JIPS delinquency cases) and must attempt
to provide written notice to all victims of the juvenile’s act that the case is being closed.
Even if the intake worker has closed the case, the district attorney may initiate a
delinquency proceeding and the district attorney or the corporation counsel may initiate
a JIPS delinquency proceeding if the juvenile is under 10 years of age. Except in certain
circumstances, the petition must be filed within 20 days after the district attorney or
corporation counsel has been notified that the case has been closed by the intake worker.

This bill provides that if the intake worker determines as a result of the intake
inquiry that the juvenile is an American Indian and that, at the time of an alleged
delinquent act, the juvenile was under an order of a tribal court, other than a tribal court
order relating to adoption, physical placement or visitation with the juvenile’s parent, or
permanent guardianship, and was physically outside the boundaries of that tribe’s
eservation and any off-reservation trust land of either that tribe or a member of that
tribe bewausg of the tribal court order, the intake worker must promptly notify the clerk
of the tribal court, a person who serves as the tribal juvenile intake worker, or a tribal
prosecuting attorney that the juvenile has allegedly committed a delinquent act under
Hrosq circumstances. If the intake worker is notified by a tribal official that a petition
related to the delinquency has been or may be filed in tribal court, the intake worker must
consult with tribal officials.

After the consultation, the intake worker must determine whether the best
imnterests of the juvenile and of the public would be served by having the matter proceed
solely in tribal court. If the intake worker determines that the best interests of the
juvenile and of the public would be served by having the matter proceed solely in tribal
court, the intake worker must close the case. If the intake worker determines that the
best interests of the juvenile and of the public would not be served by having the matter
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proceed solely in tribal court, the intake worker must, as under current law, enter into
a deferred prosecution agreement, request that a delinquency petition or JIPS
delinquency petition be filed, or close the case. The bill specifies that the intake worker
may close a case without consultation with tribal officials.

The bill does not eliminate the duty of the intake worker to inform the district
attorney or corporation counsel that the case has been closed or the authority of the
district attorney or corporation counsel to initiate a delinquency proceeding or JIPS
delinquency proceeding even though the intake worker has closed the case. The bill also
does not eliminate the intake worker’s duty to notify the victim of the delinquent act.

1 SECTION 7. 938.25 (2g) of the statutes is created to read:

| 2 938 5 s %hﬁ“dIstnet.attomey—er-c-eﬁparai:mn—eemasel-has—beemmtrﬁ t
3 a petition relating to an 1n tribal court
4 nder \the circumstances describédhd . ; 2r), the district attorney or
5 corporation counsel shall attemp ith apprepriate tribal-efficials-before
6 Bling-rpotitiomunder€-938-12.0r 938

Norte: Requires the district attorney or corporation counsel to attempt to consult
with appropriate tribal officials before filing a delinquency petition or JIPS delinquency
petition under the specified circumstances.

7 SECTION 8. 938.255 (1) (cr) of the statutes is created to read:

8 938.255 (1) (cr) 1. If the petition is initiating proceedings under s. 938.12 or

9 938.13 (12) and all of the following circumstances apply, a statement to that effect:
10 a. The juvenile is an American Indian.
11 b. At the time of the alleged delinquent act, the juvenile was under an order
12 of a tribe’s court, other than a tribal court order relating to adoption, physical
13 placement or visitation with the juvenile’s parent, or permanent guardianship.
14 c. At the time of the delinquent act the juvenile was physically outside the
15 boundaries of that tribe’s reservation and any off-reservation trust land of either
16 that tribe or a member of that tribe as a direct consequence of a tribal court order
17 under subd. 1. b., including a tribal court order placing the juvenile in the home of
18 a relative of the juvenile who on or after the date of the tribal court order resides

@ physically outside the boundaries of a reservation pff-reservation trust land.

GV\J
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2. If the statement under subd. 1. is included in the petition and if the intake
worker, district attorney, or corporation counsel has been notified by an official of the
tribe that a petition relating to the delinquent act has been or may be filed in tribal
court with respect to the alleged delinquent act, a statement to that effect.

NoTE: Requires that a delinquency petition or JIPS delinquency petition filed with
respect to an American Indian juvenile include specific information if the specified
circumstances exist.

SECTION 9. 938.255 (2) of the statutes is amended to read:

938.255 (2) If any of the facts in sub. (1) (e}) to {em) (g) and (f) are not known
or cannot be ascertained by the petitioner, the petition shall so state.

SECTION 10. 938.299 (9) of the statutes is created to read:

938.299 (9) (a) If a petition under s. 938.12 or 938.13 (12) includes the
statement in s. 938.255 (1) (cr) 2. or if the court is iﬁformed during a proceeding under
s. 938.12 or 938.13 (12) that a petition relating to the delinquent act has been ﬁled
in a tribe’s court with respect to a juvenile to whom the circumstances specified in
s. 938.255 (1) (cr) 1. apply, the court shall stay the proceeding and communicate with
the tribal court in which the other proceeding is or may be pending to discuss which
court may be the more appropriate forum.

(b) If the court and tribal court either mutually agree or agree under the terms
of an established judicial protocol applicable to the court that the tribal court would
be the more appropriate forum, the court shall dismiss the petition without prejudice
or stay the proceeding. The court’s decision shall be based on the best interests of the
juvenile and of the public.

(c) If a stay is ordered under par. (b), jurisdiction of the court continues over the
juvenile until one year has elapsed since the last order affecting the stay was entered

in the court. At any time during which jurisdiction of the court continues over the
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juvenile, the court may, on motion and notice to the parties, subsequently lift the stay
order and take any further action in the proceeding as the interests of the juvenile
and of the public require. When jurisdiction of the court over the juvenile terminates
by reason of the lapse of the one year following the last order affecting the stay, the
clerk of the court shall, without notice, enter an order dismissing the petition. |

NortE: Includes provisions relating to juvenile court procedure when a delinquency
or JIPS delinquency case involves an American Indian juvenile and the specified
circumstances exist.

The bill does not include details as to how the communication between the courts

is to be conducted, for example, on or off the record, after a hearing, or with or without -
the parties present.

SECTION 11. 938.315 (1) (i) of the statutes is created to read:
938.315 (1) (i) Any period of delay resulting from consultation under s. 938.24
(2r) or 938.25 (2g).

NorE: Provides that any period of delay resulting from consultation by an intake
worker, district attorney, or corporation counsel with tribal officials is not counted in
computing time periods under ch. 938, stats. (the Juvenile Justice Coude).

SECTION 12. Initial applicability.
(1) This act first applies to delinquent acts committed on the effective date of
this subsection.

NoTE: Provides that the bill first applies to delinquent acts committed on the
effective date of the bill.

(END)
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(INSERT 7-6)

938.25 (2g) If the circumstances described in s. 938.24 (2r) (a) apply, before
v’

Vv’
filing a petition under s. 938.12 or 938.13 (12) the district attorney or corporation

counsel shall determine whether »the intake worker has received notiﬁcatiﬁn under
s. 938.24 (2r) (l‘gﬁ'om a tribal official that a petition relating to the alleged delinquent
act has been or may be filed in tribal court” If the intake worker has received that
notification or if a tribal official has provided that notiﬁcation‘directly to the district
attorney or corporation counsel, the district attorney or corporation counsel shall

attempt to consult with ﬂ# appropriate tribal officials before filing a petition under
e Ve
s. 938.12 or 938.13 (12).

(END OF INSERT)
(INSERT N)

Under current law, a district attorney may file a delinquency petition in the
juvenile court, and either the district attorney or corporation counsel (as determined by
the county board) may file a JIPS delinquency petition in the juvenile court, based on the
request of the intake worker or after the intake worker has closed the case. The bill

\) provide@that, if the specified circumstances apply, before filing such a petition the
district attorney or corporation counsel must determine whether the intake worker has
received notification from a tribal official that a petition relating to the alleged delinquent
act has been or may be filed in tribal court. If the intake worker has received that
notification or if a tribal official has provided that notification directly to the district
attorney or corporation counsel, the district attorney or corporation counsel must attempt
to consult with appropriate tribal officials before filing the delinquency or JIPS
delinquency petition in juvenile court.

(END OF INSERT)



