Agreement Administration

Authority to administer the Agreement rests with the governing board comprised of
representatives of each member state. Each member state may appoint up to four representatives to
the board who are members of the executive or legislative branches of the state. Each member state
is entitled to one vote on the governing board. Except as otherwise provided in the Agreement, all
actions taken by the governing board require an affirmative vote of a majority of the governing
board present and voting. The governing board will determine its meeting schedule, but must meet
at least once annually. The governing board must provide a public comment period and provide
public notice of its meetings at least 30 days in advance of such meetings. The governing board
must promulgate rules establishing the public notice requirements for holding emergency meetings
on less than 30 day’s notice. The governing board may meet electronically.

The governing board is responsible for the administration and operation of the Agreement,
including the appointment of all manner of committees. The governing board may employ staff,
advisors, consultants, or agents, and may promulgate rules and procedures it deems necessary to
carry out its responsibilities. The governing board may take any action that is necessary and proper
to fulfill the purposes of the Agreement. The board may allocate the cost of administration of the

Agreement among the member states.

Open Meetings

Each meeting of the governing board and the minutes thereof must be open to the public
except as_pr_cyid_a_d_beiow.

Mceﬁngs may be closed only for one or more of the following:

a. Personnel issues.

b.  Information required by the laws of any member state to be protected from public
disclosure. In the meeting, the goveming board must excuse any attendee to whom confidential
taxpayer information cannot be disclosed under the law of any member state.

c.  Proprietary information requested by any business to be protected from disclosure.

d.  The consideration of issues incident to competitive bidding, requests for information,
or certification, the disclosure of which would defeat the public interest in a fair and competitive

Process.

e.  The consideration of pending litigation in a member state the discussion of which in a
public session would, in the judgment of the member state engaged in the litigation, adversely
affect its interests. In the meeting, the governing board must excuse any attendee to whom
confidential taxpayer information cannot be disclosed under the Jaw of any member state.
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In addition, a closed session of the board may be convened by the chair or by a majority vote
of the board. When a closed session is convened, the reason for the closed session must be noted in
a public session. Any actions taken in the closed session must be reported immediately upon the

reconvening of a public session.
Wfthdrawal of Membership or Expulsion of a Member

With respect to each member state, the Agreernent will continue in full force and effect until
the state withdraws its membership or is expelled. A state’s withdrawal or expulsion cannot be
effective until the first day of a calendar quarter after a minimum of 60 days’ notice. A member
state must submit notice of jts intent to withdraw to the governing board and the chief executive of
each member state’s tax agency. The member state must also provide public notice of its intent to
withdraw and post its notice of intent to withdraw on its web site.

The withdrawal by or expulsion of a state does not affect the validity of the Agreement
among other member states. A state that withdraws or is expelled from the Agreement remains
liable for its share of any financial or contractual obligations that were incurred by the governing
board prior to the effective date of that state's withdrawal or expulsion. The appropriate share of
any financial or contractual obligation will be determined by the state and the governing board in
good faith based on the relative benefits received and burdens incurred by the parties.

Sanction of Member States

~If a member state is found to be out of compliance, the governing board may consider
sanctions against the state.” ‘Potential sanctions include expulsion from the Agreement, or other
penalties as determined by the goveming board. The adoption of a resolution to sanction 2 member
state for noncompliance requires the affirmative vote of three-fourths of the entire governing board,
excluding the state that is the subject of the resolution. The member state that is the subject of the
resolution may not vote on such resolution. Resolutions seeking sanctions must be acted upon by
the board within a reasonable period of time as set forth in the board’s rules. The board must
provide an opportunity for public comment prior to action on a proposed sanction.

Advisory Councils

The governing board would have to create a State and Local Government Advisory Council
and a Business and Taxpayer Advisory Council from the private sector to advise it on matters
pertaining to the administration of the Agreement. The membership of the Government Advisory
Council would include at Jeast one representative from each state that is a participating member of
the Streamlined Sales Tax Project. In addition, the governing board will be required to appoint local
government officials to the Council, and the board could appoint other state officials as it deems
appropriate. The Agreement does not specify the membership of the Business and Taxpayer
Advisory Council. These Councils would be required to advise and assist each other in performing

their duties.
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AMENDMENTS AND INTERPRETATIONS

Amendments to the Agreement

Amendments to the Agreement may be brought before the governing board by any member
state. The Agreement may be amended by a three-fourths vote of the entire governing board. The
governing board must give the Governor and presiding officer of each legislative house of each
member state notice of proposed amendments at least 60 days prior to consideration. The
governing board must also give public notice of proposed amendments at least 60 days prior to
consideration, and provide an opportunity for public comment prior to action on an amendment.

Interpretations of Agreement

Matters involving interpretation of the Agreement may be brought before the governing
board by any member state or by any other person. All interpretations require a three-fourths vote of
the entire governing board. The governing board must publish all interpretations issued under these
provisions, which will be considered part of the Agreement and have the same effect as the
Agreement. The governing board must act on interpretation requests within a reasonable period of
time and under guidelines and procedures as set forth in the board’s rules. The board may
" determine that it will not issue an interpretation. The governing board must provide an opportunity

for public comment prior to issuing an interpretation.

Definition Requests

* Any member state or any other person may make requests for additional definitions or for
interpretations on how an individual product or service fits within a definition. Such requests will
be referred to the State and Local Government Advisory Council or other group under guidelines
and procedures as set forth in the governing board’s rules. The entity to which the request was
referred must post notice of the request and provide for input from the public and the member states
as directed by the governing board. Within 180 days after receiving the request, they would have to
report to the governing board one of the following recommendations: (a) that no action be taken on
the request; (b) that a proposed amendment to the Library be submitted; (c) that an interpretation
request be submitted; or (d) that additional time is needed to review the request.

If either an amendment or an interpretation is recommended, the entity to which the request.
was referred would have to provide the appropriate language as required by the governing board.
The governing board would have to take action on the recommendation at the next board meeting.
Action by the governing board to approve a recommendation for no action would be considered the
final disposition of the request. These provisions would not prohibit a state from directly
subrmitting a proposed amendment or an interpretation request to the governing board.
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ISSUE RESOLUTION PROCESS

The governing board must promulgate rules creating an issue resolution process. The rules
must govern the conduct of the process, including the participation by any petitioner, affected state,
and other interested party, the disposition of a petition to invoke the process, the allocation of costs
for participating in the process, the possible involvement of a neutral third party or non-binding
arbitration, and such further details as the board determines necessary and appropriate.

Any member state or person may petition the governing board to invoke the issue resolution
process to resolve matters of: (a) membership of a state; (b) matters of compliance; (c) possibilities
of sanctions of a member state; (d) amendments to the Agreement; (e) interpretation issues,
including differing interpretations among the member states; or (f) other matters at the discretion of

the board.

The governing board must consider any recommendations resulting from the issue resolution
process before making its decision, which would be final and not subject to further review.

None of these provisions could be constmed to substitute for, stay or extend, limit, expand, or
otherwise affect, in apy manner, any right or duty that any person or governmental body has under
the laws of any member state or local government body.

RELATIONSHIP OF AGREEMENT TO MEMBER STATES AND PERSONS

Tha Agrecment ‘states thal it is among md1v1dual cooperatmg sovereigns in furtherance of
their governmental functions. The 'Agreement provides a mechanism among the member states to
establish and maintain a cooperative, simplified system for the application and administration of
sales and use taxes under the duly adopted law of each member state.

No provision of the Agreement in whole or part invalidates or amends any provision of the
law of a2 member state, Adoption of the Agreement by a member state does not amend or modify
any law of the state. Implementation of any condition of the Agreement in a mermber state, whether
adopted before, at, or after membership of a state, must be by the action of the member state.

The Agreement binds and inures only to the benefit of the member states, and no person,
other than a member state, is an intended beneficiary of the Agreement. Any benefit to a person
other than a state is established by the laws of the member states and not by the terms of the

Agreement.

No person may have any cause of action or defense under the Agreement or by virtue of a
member state's approval of the Agreement. No person may challenge, in any action brought under
any provision of law, any action or inaction by any department, agency, or other instrumentality of
any member state, or any political subdivision of a member state on the ground that the action or
inaction is inconsistent with the Agreement. In addition, no law of a member state, or the
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application thereof, may be declared invalid as to any person or circumstance on the ground that the
provision or application is inconsistent with the Agreement.

The determinations pertaining to the Agreement that are made by the member states are final

when rendered and are not subject to any protest, appeal, or review.

REVIEW OF COSTS AND BENEFITS ASSOCIATED WITH THE AGREEMENT

The governing board will review costs and benefits of administration and collection of sales
and use taxes incurred by states and sellers under the existing sales and use tax laws at the time of
adoption of the Agreement and the proposed Streamlined Sales Tax Agreement.
TREATMENT OF VENDING MACHINES

The prO}fiSions of the Agreement do not apply to vending machines sales and the Agreement
does not restrict how member states tax vending machine sales.

Page 78



Sun. Brown -

L@%* (iot{aa_.gaﬂj




. ‘}é : ' “‘é?“”" M



Rep. Becky Weber Questions on Streamlined Sales Tax

1. This is more a statement than a question. She said that she's gotten mixed responses to
concerns she's raised and feels that DOR is not giving a complete, unbiased representation of
how our state will be affected by the SSTP.

DOR certainly has an interest in the project, but we provide only factual information on the project and
Wisconsin's streamlined bills. We are always willing to provide any data we have and we have made a
real effort to show the true impact. See the fiscal estimate, which goes item by item showing fiscal effect
on goods and services in Wisconsin. it may be that some of the information provided by DOR and the
information provided by Americans for Tax Reform differs — probably because ATR is not as familiar with
the streamiined provisions as DOR is. We have noted some factual errors in their materials.

2. She wants to know if it's possible to pass this legistation and not be part of the coalition.

We are already part of the coalition based on fegislation passed in 2001 Act 16, which allowed the
department to participate in the project, have a vote, do joint audits with other SST states and contract
using certified service providers (CSPs). However, the agreement requires that we must cerfify
compliance to be part of the Governing Board. | would assume that we could choose not to certify
compliance, aithough there wouldn't be any benefit to Wisconsin in doing that. {Also, the federal
legislation under consideration would give only SST-compliant states the option of requiring remote
sellers to collect state sales tax.) Perhaps a separate but related question is “is it possible to pass the
legislation and become a participant in the Agreement but not enact a Wisconsin law to require remote
sellers to collect Wisconsin sales tax?” The answer fo that question is yes.

3. She has concerns about costs to the state and businesses for software.

Regarding retailer software costs, the agreement provides for a study of retailer costs of compliance and
for retailer compensation for those costs. The compliance cost study has not been completed and,
therefore, the monetary allowance has not yet been negotiated. Under the Wisconsin bills (AB 547 and
SB 267), in addition to the 0.5% retailer's discount under current law, sellers that use a certified
automated system or proprietary system would receive monetary allowances based on the compliance
cost study and subsequent negotiations. The aim is to relieve retailer burdens with respect to tax
“collection.

4. Re: Ebay, she wants to know what the potential effect would be on individuals sellers.

Under current law, because Ebay is not registered in Wisconsin (has no Wisconsin nexus), tax liability
falls to the seller if they are required to be registered in Wisconsin. The purchaser is liable if the seller
fails to collect. If Ebay had nexus in Wisconsin, they would be required to collect under current law.

However, if Ebay were required to register due to a future Wisconsin law change, the liability to collect
would fall on Ebay for those items that are taxable. This is because under Wisconsin law Ebay is
considered an auctioneer, If Ebay failed to collect, the purchaser would be subject to use tax. If Ebay
were registered, the individual selier’s liability o collect sales or use tax would only apply to items they
sold by means other than an auctioneer (e.g. Ebay).

5. She believes that there are one or two states (Montana, Wyoming) that are jooking at repealing
their earlier passage of phase 2, and she mentioned that ALEC has sample iegislation on how to
do so for lawmakers from other states who may be interested.



Wyoming passed the streamlined legislation 2 legislative sessions ago — they were one of the first. So
they have been using the new law for over 2 years. Our staff are not aware of any problems in Wyoming
or any movement to repeal. It would be surprising to us if they would repeal since it appears to be
working well forthem.

Méhtan_a currently does not impose a state sales or use tax. A bill introduced in 2003 (SB 470) would
have created a general sales tax using many of the uniform definitions in the SSTP agreement. Montana
is not involved in the streamlined project at this point. No one from that state attends meetings.

6. How do small sellers get informat‘rc}n on what they should be charging to various taxing
jurisdictions? - _

Under current law, DOR provides a list of jurisdictions (counties and special districts), and the rates that
apply in each of those jurisdictions, online and in various publications. If a sellerhas a guestion of what
county the purchaseris in, the seller must find that out from the purchaser or some seller’s purchase
software from companies that have developed rate packages by 5 digit zip code. These rate packages
are not always correct because 5-digit zip codes cross county lines in Wisconsin,

Urider the ét_'rea'rnlineci'-p'r__o_ifisions, the 'éébartmeﬂt wou'id'b_e_ -"requii"agi_ to provide a database of 9-digit zip
codes and the rate that applies to each and post that online. To our knowledge, no 9-digit zip code
crosses a county line. '

7. What is the"threshold dollar amount in sales for small businesses to be required to comply?

There i_s no do_lé:r threshold in Wisconsin’s streamiined biils. The tax base changes and administrative
simplifications would apply to all businesses.

The “small bus]he_é_s -ekception" in federal legisiation that has been introduced because of SSTP provides
that a remote seller may not be required to collect and remit tax on remote sales if it meets either of the

5 the seller and its affiliatés collectively had gross remote taxable sales nationwide of less than -~ -
$5,000,000 inthe calendar year preceding the date of such sale; or

« if the seller and its affiliates meet the $5 million threshold, but the seller itself has less than $100,000

- in remote faxable sales nationally in the prior calendar year..

8. Is DOR éiua_ré__df any states that may be consid_eting iepeal ieg'_isia__tion?
None that we kniow of. | o

The Kansas Governcr {Kathleen Sebelius — Dem) has written to the SST steering committee and asked
that states be given more flexibility regarding implementation of sourcing rules. Kansas has passed the
streamlined legisiation, along with the destination-based sourcing rules. But prior Kansas law generally
used an origin-based sourcing rules, applying the local sales tax in effect at the refailer’s business
location. The Kansas DOR's approach to the change has been to use a-slow implementation plan,
allowing six months before full compliance is required. Diane's conversations with Kansas DOR officials
indicate that there is no movement to repeal the SST legislation, though.
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“The 'Lawmakers Gmde:
7 _ Ignormg Taxpayers B
Streamlined Sales Tax Project (SSTP) operanves frequently distribute copies of “The

Lawmakers” Guide,” subtitled “2003, The Year of Decision.” This booklet uses three years |

of manipulative rhetoric and mxsleacimg recommendatmns by the Multistate Tax
Cominission (MTC) to provide taikmg pomts and outline 4 plan to 1mp1ement the SSTP

Because the. SSTP is the first and essential step to create a stealth tax hzke that wouid

extend a national state sales tax to out-ofstate Internet and other remote purchases, costing
consumers hundreds of millions of dollars, all pro-taxpayer lawmakers should oppose the
creauon of thxs tax-andcspend cartei .

'Orgamzauons such as the Nauonal Govemors Assocnanon (N GA) and the Natmnal
- - Coungil of State Legislatures (NCSL) : support the creation of 2 Streamhneé Sales and Use
Tax Agreement (SSTP). Supportezs of the plan claim that the agreement, which has been
entered into by 34 states, is merely an effort to allow states to participate in national
dmcussmns about how to. sunpixfy and streamhne their sales and vse tax system.

' However, every major ﬁ'ee»market and progrowth association opposes the SSTP. These
groups include Americans for Tax Reform, the National Taxpayers Union, Citizens for a
Sound Economy, Club for Growth, szens Against Government Waste, the Cato

" Institute, the Heritage Foundation, the American Enterprise Institute and dozens of state-

based think t:mks across the nation.

These groups oppose the adoption of the SSTP because the history of the movement does
not support a commitment to tax neutrality, and because its present proponents cannot
guaranitee that the net impact on taxpayers in every state will be zero. Proponents of SSTP
include state tax commissioners and their staffs, multi-state accounting firms, who stand to
benefit from the compliance complexity SSTP induces, and taxand-spend Iawznakers
desperate to ease the process of collecting taxes - 50 as to more easily increase taxes.




Al

As a legislator you should oppose this tax harmonization scheme for the reasons cited
below, and also because SST?’ is not prowdmg an honest analyszs of the plan’s impact on -
' -taxpayers

Increaszng taxes shouici not be easy. All efforts to refcrm tax collection must ensure that

competition among states and localities is pratected and encourageci Legislators, espec;ally'

pledge signers, must Work to minimize the impact of taxation to the greatest extent
possﬂale Simplifying or streamlmmg the process is a very laudable goal and should be
done to limit the paperwork and bureaucratic nonsense that taxpayers face each year when

filing then* taxes. A lawmaker's first priority should be to create a method that benefits

. taxpayers ﬂrst and accounting firms second, Whilﬁ promotmg economic growth and

. .mprovmg the efﬁcxency of commerce, -

-Behmd the scenes, the Streamlmed Saies Tax Pro;ect is not bemgn The SSTP movemerit
has printed a'national park’s worth of paper about its benign intentions, but none of its .
'operatives Wdi attest to the net taxpayer impact of SSTP, now and i in ‘the future.

Atits quatteriy meenngs, heid in various geographic locations across the: country to-allow
as tnany budget—tonstramed tax commissioners to attend as possible, SSTP planning
committees debate various tax changes while members of the audience work to agree in_
consensus. Taxpayers ~ and most lawmakers - would have a hard time undérstanding
many of the minutia discussed at these meetings. These minutias are precisely the -
problem; many tax code changes could make tax increases easier to implement and
exemptions more difﬁcuit. :

Fcr exampie, 1mplement1ng a saies fax ina state hke Oregon wouid I:)e much easier if the
code is readily available and prevxously agreed upon by every state, or a majonty of states.

To cianfy our. posxtxon, ATR wﬂ} refute four of the MTC s seven goals These feur goals
cause raxpayers to suffer darec:tly and/or affard taxpayers no protection frem future
harassment ATR *m’ii quote directly from the SSTP text and rebut.

TAX NEUTRALITY ' _ SSTP

Tax-and-Spenders: .

“Legislatures will choose what is taxable or exempt in their states.- However, participating
states will agree to use the common definitions for key items in the tax base and will not
deviate from these definitions. As states move from their current definitions to the SSTP
definitions, a 'certain amount of impact on state revenues is inevitable. However, it isthe
intent of the Project to provide states with the ability to closely mirror their existing tax
bases through common defmmons (page ii, Lawmakers’ Guide: 2003),

Taxpayers rebut:
A good example of how the SSTP wﬂl remove your autonomy to-shape your own tax code
and how the plan will harm taxpayers is provided by the changes Minnesota made to conform




to the SSTP Pnar ta adoptmg the SSTP, Minnesota mlposed saies taxes only upon the: price .

of each product purchaseé from a seller that Had nexus in the state. The new SSTP definition
of “sales tax™ broadened Minnesota’s sales tax to include shipping, handling, and postage.
- Now, thanks to the SSTP, the people of Minnesotz pay a new tax on goods purchased outside

the state, but t‘ney also get the added bonus of paying a higher pnce for goods bought ﬁ'om in- -

state vendars

Inthe second sentence the SSTP booklet uses the term “key 1tems” to expiam how thc pian
will simplify the tax code by ensuring that each state applies an equal sales tax to these items.
However, SSTP supporters do not define-or clarify what the taxable “key items” are. In fact
SSTP supporters have changed or manipulated the plan in order to gain the support of
 politically powerful states, such as Texas and New York. Therefore, the stated goal that the
~ plan Will “sunphfy and s?mamhne” the tax code is. compietely faise SR _

In addmon, the M’I‘ C adlmts t}zat the poss:.bﬂ:tyxo “lmpact’ wzll gcour when states :mplement .

" SSTP tax code recommendations. Exemptions prowde 1o Eong-tem relief for taxpayers,
adopting an exempﬂon is more difficult than implementing the code in its entirety. Any effort
to “reform” thie tax code in each state must begin with the policy that the code will offset any
possible tax increase by a doﬁar-for—doﬂm* tax reduction. ,

Itis ciear, from this example, that sappoﬁers of the SSTP tax: cartel are not upﬁfont or honest
about the negative impact of extendmg sales taxes to mciude many cunently untaxed onhne
transactmns _ _ , _
RATE SIMPL}ZFICATION
- SSTP Tax-and-Spenders: =
“States will be allowed one state rate and 2 second state rate in limited czrcumstances {food

and: drugs) ‘Each local Junsdxctlon will be allowed one local rate. A state or local government -

‘may not chooge to tax telecommunications services, for example, at one rate and all'other -

items of tangzbie personal property or taxable services at another rate. State and local

governments will accept responsibility for notice of rate and boamda.ry changes at rcstucteci
tlmes” (page 11, Lawmakers’ Gmda 2003) '

’I'axpayers rebut- '
The booklet does not expiam tha:£ aﬁovng each state and iocal government to have 1ts own

tax rate compotnds the current probiem of tax mmphﬁcaﬂon.

The free market, free enterpnse inoverment has a long record of supporting fundamerital tax
reform and competitive tax jurisdictions. Rate simplification towards one flat rate is 2
commendable goal The SSTP does not accomplish this objective!

If enacted the SSTP would force each merchant in the U S. to collect a national sales tax. This
means that a vendor would be forced to monitor and calculate up to 7,500 different tax rates
- onany and all sales. thmmere, merchants would be responsible for determining each

" customer’s nine-digit zip code, since many zip codes cross local jurisdictions. -

P T




The SSTP does not achxeve sunphﬁcatmn In fact, the plan adds a new tax and regulatory
burden on every busmcss in America. .

. ADMINISTRATION of ALL STATE and LGCAL SALES and USE TAXES

8STP Tsx—and-Spender5‘
“Businesses will nolonger file tax returns with each local government within which it
conducts business in a state. Each state will provide a central point of administration for all
state and local sales and use taxes and the distribution of the local taxes to the local
govemments A state and zts local gavermnenfs will use common tax bases.”

Taxpayers rebut: ' :
Several states have looked at reducxng compliance costs to reduce local jurisdictions’ liability.
Taxpayers concein is that this will reduce competition between local jurisdictions to atfract '
businesses and hemeawners, and i inicrease the likelihood ofa tax cartel in which counties,
cmes, and towns are sub]act to the spec:a} mterests of a central tax collector

Taxpayers do not beneﬁt frem cenﬁrahzed power when the purpose of that power is to collect
and redistribute their tax doflars. For exampie, in Maine, some localities sent more tax dollars
to Augusta than were returned to them, causing massive taxpayer dissatisfaction and eventual
overturn of the law. _

UNIFORM SOURCING RULES
SSTP Tax-and-Spenders:

- “The states will have uniform and simple rules hcw they will source transactions to
state and local governments. The uniform rules will be desunahon/dehvery—based and

umform fer tangible personal property dxgltai praperty and services.”

Taxliﬁyersrebut. Lo s TR I
A single entity responszbia for aII destmatxon/deizvery—based tansactzom and resuitmg tax
camphance in each state will create more bmeancracxes to consume more taxpayer dollars.

The same argumem made agamst a smgle state tax collection agency can be made in. opposmg
a central third-party tax collection agency. The central collection of all sales taxes again -
increases the likelihood of a tax cartel that will limit competition among states and ensures that
individual states are subject to the speczal interests of a central tax-collecting agency.

~ Furthermore, deﬁmng source transactions to conform to a uniform definition will opena

Pandora’s box for privacy watchdogs. Authorizing a central tax collection agency to mtegate
the new SSTP created tax collection software into the business mainframe of every merchant
in America raises numerous questions about the protection of consumer privacy.

The central agency would have access to an individual’s home address phone number,
financial information, and other pieces of information that are highly sensitive and
confidential.




CONCLUSION.

The SSTP was created to mplement atax harmonmat:on scheme that would allow states the

amhonty o :mplement a predetennmed and air&ady-demgned system for taxing consumers,
Under the guise of tax simplification, SSTP supporters want to override a Supreme Court
decision that prevents states from taxing interstate commerce without explicit congressional -
permission. Thus creating a “stealth tax” that extenés ’flhe sales tax to cm‘rentiy untaxed
- products, services, and sales.

o In addmen, the plan fnrces state legislatures to cede important conh‘ol over aspects of their
state’s sovereign tax system in deference to a natiopal fax cartel. This is the first and essential
step to implement a quiet tax hike and extend a national state sales tax to out-of-state Internet
and other remote purchases, costing both buyers and sellers millions of doltars. In sum; the
SSTP dnmmshes states from having the autonomy to shape their own tax ;)ohcy, costs each

_ state s aconamy JObS and devastates thelr technolugy sector =

- It zs hme: for taxpayer advocates to speak out against expanded sa!ss ‘taxes on consumers, and_
for state legislators to regain and protect their ability to control their own'tax structure and-
 refute the notion that sales tax competition among states is counterptoductwe ‘




Questions & Answers: Streamlined Sales Tax
o mesrsssen
. Will uniformity as proposed by the Streamlined Sales Tax Project reduce sovereignty of states
_and their legislatures? =~ . I A TR RN o
“No. Stéfé' 'Eeg'isiaiﬁrég.gﬁ.ii determine wﬁlé't.':'i'_é?tékablé'ar exempi and t:hé rate of tax in their-state.

Uniformity in the Streamlined Sales Tax (SST) System requires uniform definitions and uniform
administrative procedures—not uniform taxes. . . - i G e b e e

The U.S. Supreme Court (Quill versus North Dakota, 1992) has said that the complicated state and
local sales tax systems across this.country have created an undue burden on sellers.. If states are
unwilling.to accept uniformity.in definitions and administrative procedures toreduce or eliminate -
burdens on sellers, it is likely that Congress may impose far more stringent requirements orr the states

that could further limit states’ ability to collect sales taxes in the future.:

- How does Wisconsin become a participant in the Streamlined Sales Tax Agreement? = =

Wisconsin can become a participant in the SST Agreement by enacting state laws that conform to the

Agreement. The Agreementis a formal, multi-state-document that outlines basic administrative tax

procedures and broadly defines categories of services and property for taxation or exemption by -

..individual states. . Participating in the Agreement.is not an independent choice made by the:Department
-of Revenue. DOR would certify to the SST Governing Board that Wisconsin's laws are in compliance

‘with the /Agreement. ... . .

3. _The Streamlined Sales and .U_-se_-Taii-.ﬁér@eﬁiédt;_esta:b.iiéh;ge.s'_ a Govéiriing-'ﬁgard- made upof .
- representatives of states whose laws are in compliance with the SST Agreement. What wiii the
Governing Board do?

~ = - Respond to questions regarding administration of the Agreement. S
_“» Coordinate the certification process for Certified Service Providers —~ CSPs (companies that provide
.. tax collection and remittance services to'sellers), ~~ - S

Coordinate joint audits for member states.

~ Coordinate software and CSP contracts for member states and providers. _

* Approvea new state for membership once that state meets the requirements of the Agreement
- (eg. review state laws to ensure conformance); = ¢ L T T T i e

».. Employ staff, advisors; consultants, or-agents and allocate the cost of administration among

» .. Create a-State and Local Advisory Council and a 8usine$s'i'é'nd Taxpayer Advisory. Council.
How will the Agreement be .amen-ded_-a_n&.what happens if a state legislature does not-want to be
bg_:.;__n_gq'_!gy_g_n___amendmenﬂ- SR re Do : SRS

Amendments to the Agreement may be brought before the Governing Board by any member state.

The Agreement can only be amended by a three-fourths vote of the entire Governing Board: {one vote
per state). The Governing Board must give public notice of proposed amendments to the Agreement at
least 60 days prior fo consideration. If adopted, the Governing Board must give notice of amendments
at least 60 days prior to consideration to the Governor and presiding officer of each house in the
leqislature of each member state.

A state legislature can opt out of the Agreement at any point if the Agreement is amended to include a
provision that is contrary to state law and/or rules. State laws control in every state -- the Agresment
does not take precedence. Any amendment to the Agreement that would change how Wisconsin
administers its sales tax would require a legislative action to conform: the Department of Revenue
could not make those changes administratively.



5. Do the Streamlined bills increase _Wis_consin taxes now or in g_hg.f;xt_g_;e_?. i

No. DOR and the Legislative Fiscal Bureau agree that.the bills would result in a tax reduction of $3.3

milfion annually. The tax reduction comes as a result of implementing uniform definitions in the
Streamlined Sales and Use Tax Agreement.

-+ Even though purchases made over the Thternet are taxable to the purchaser now, Wisconsin law
doesn’t allow DOR to require Internet and mail order sellers to collect the sales tax on behalf of those
purchasers. Wisconsin's Streamlined bills don’t change that. The Legislature could choose to enact
that requirement in the future; o R TR R T S R e

The Wisconsin Legislature could make the Streamlinied bills reveriie neutral by choosirig fo rescind
some the sales tax exemptions available in current faw. T _
6. -If the Wisconsin Legislature chooses in the future to require Internet and mall order sellers
(who have no physical presence here) to collect sales taxes, is t'h‘i_s‘taxat‘iic-ﬂ'ia;ith’o_ut_ o
coorepresentation? o s s S e s e G

No. The sales tax is a tax on

consumers, not seflers; sellers just coliect the tax from.consumers who.

owe it The focus of :’zh”é-'Sﬁféémﬁn'edfprcject"Es-fm'ak_if_i'g'it easier for those sellers to collect the tax. -~

through administrative simplifications and common definitions across states. .
7. -Does the Streamlined Sales Tax System impede Internet development?

~ - No.. The Streamlined Sales Tax System is abotit simplitying the collection and administration of sales
+. laxes for all types-of sellers so thatt the'birden of compliance is reduced for everyone. The Streamlined
Sales Tax System provides an opportunity for alf businesses—from Main Street to the Infermet—to
reduce the complexity associated with tax administration while at the same time providing an avenue
for sellers to grow their businesses into new areas absent the coricern that their new business structure
couldirun afoul of state sales tax faws, 0 o L s e me i T TR R

8. How _cquid' the Streamlined Sales Tax System and i'élatad legisiation help Wisconsin’s small
_ businesses? e TR b e e e e e s B D
 The Streamiined é.éi.eé"TafSS?gfém and related legisiation p’rd\'iide"s"'théf'ifdﬁbwén'g benefits to our small
bUSinesseS: . [y et P T Tt T, )

*  Simplifies exemption p;o_c_;.éss-i_ng_;wi:tb---pmtecjtian for sellers that accept exemption certificates. |

*  Provides one uniform tax retur for all states with the elimination of local tax returns, =

*  Allows.a small business the option fo use state-certified software or a Certified Service Provider to
reduce or eliminate sales tax administration burdens. AT

* Makes it easier for businesses.to.expand to markets in other states orvia the Infernet because all
states will use the uniform definitions and administrative procedures. - _

* Gives.the Legislature the option of considering future legislation requiring Internet and mail order
sellers to collect our sales tax. Wisconsin’s main street businesses balieve this would level the
playing field between small businesses who collect sales taxes now and targe, muiti-state
‘businesses that are not required to collect sales taxes because they have no physical presence in

SSTPRQEA 12902 doc =
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Jim Doyle Michael L. Morgan
Governor . . - . . Secretary of Revenue
The Streamlined Sales Tax Project in Wisconsin

What It Does & Why It’s Important

» Leveling the Playing Field: Equity between businesses that now collect sales tax (small main
street businesses or any business with physical presence in many states) and those who don't
(large Internet or mail-order businesses without physical presence in most states).

» Making Tax Administration & Collection Easier: The project’s goal is to make it easy for
merchants to'calculate and remit sales and use tax to the states. The administrative and cost
burdens on'merchants will be substantially reduced or eliminated under SST. New technology
will make many improvements possible.' Merchants will even have the option of using private,
state-sanctioned providers to collect and remit sales taxes.

» Developing Common Definitions: SST has developed common definitions for key items in the
tax base like food and clothing; states are being asked to adopt those definitions in their
statutes. Legislatures would still decide what's taxable, but states would use common
definitions for items (for example, what percentage of fruit juice a drink can contain and still be
considered soft drink --- and thus taxable). The goal is some measure of uniformity among
states, making tax collection more simple for merchants nationwide.

- What's In It For Businesses =

e Uniform sales tax returns nationwide that can be filed electronically. Requirements for filing
separate tax returns for local sales and use taxes will be eliminated.

e A central ragi;s;tr'afisn system that will pfbvida one-stop service for seliers who voluntarily collect
sales tax. o

. Néw tech-ﬂcio_g'y 6ptions for sellers who @otlect sales tax. State-certified tax collection software
will be available as well as new Certified Service Providers (CSPs). These CSPs will act as a
tax processing entity for sellers (including filing all sales tax returns) at no charge to sellers.

» States will assume liability for errors in tax collection related to two new state-certified data
bases: (1) matching tax rates to tax jurisdictions, and (2) matching items and services taxable
in each tax jurisdiction. Sellers who use these state-certified data bases will not be held
responsible for errors in tax collection.

+ Simplified tax exemption processing with protection for sellers that accept exemption
certificates or exemption information.

» Easier expansion into markets in other states or via the Internet because all states will use the
uniform definitions and administrative procedures.

88T Leg Sum Feb 03.doc




Supporters of Streamlined Sales Tax Legislation

Wisconsin Grocers Association
Wisconsin Merchants Federation
Midwest Hardware Association

Wisconsin Counties Association

JC Penney Company
SearsfLands End
General Electric
Kéh!’s Department Stores
EDS
Wal-Mart
Target
Best Buy

- Ward Brodt Music Mall
ATET
Verizon

Sprint

RR Donnelley

Apria Healthcare, Inc.

Council on State Taxation (COST)

National Retail Federation

International Mass Retail Association

Equipment Leasing Association

Former Secretaries of Revenue Mark Bugher and Richard Chandler




Technical Corrections to AB 547 and SB 267 — Streamlined Sales Tax Bills

Correct Statutory Placement of Home Use Limitation for Medical Equipment Exemption

The Streamlined Sales Tax Agreement sets forth a uniform definition of durable medical equipment.
it also gives states the option of limiting an exemption for durable medical equipment to equipment
that is for use in a person’s home. Rather than placing the home use limitation in the exemption,
DOR inadvertently put the limitation in the definition, such that Wisconsin's definition is not uniform
with other states.

The amendment moves the home use limitation from the definition of durable medical equipment to
the exemption for such equipment. This amendment has no substantive effect to the original bill that
was introduced.

Page 9, ﬁnés 23 and 24. delete fhe'words “that is for use in a person's home”
Page 50, line 2: after the word “equipment’ insert the words: That is for use in a person’s home”

Replace “and” with "or” in the Definition of Prepared F‘ocgi Relating to Utensils

The Streamiined Sales Tax Agreement sets forth a uniform definition of prepared food that includes
food sold with utensils. In the list of utensils, DOR used the word “and” rather than the word “or” that
is used in the uniform definition.

Without the amendment, the definition in the bill could be read as requiring that all of the eight

. utensils listed to be provided in order for an item to be prepared food, rather than any one of the

sight.

Page 12, line 18: after the word “né'pkéns" delete the word "and” and insert the word “or”

10/17/03
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A sales tax system that had standard definitions and
procedures applied by every state and local government
would ease headaches for consumers, businesses and tax
collectors. That's why Wisconsin lawmakers should pass
legislation to adopt the changes proposed by the
St:reamimed Saies Tax Project. <

“i‘he goal of the Streamlined Sales Tax Project is to
standardize, simplify and modernize the collection and
administration of sales and use taxes, now subject to state-
by-state variations. It also would smooth the way for the
systematic collection of taxes on Internet and catalog sales,
which would help Wisconsin collect an estimated $150
million in sales taxes that now go unpaid each year. <

‘The most significant change proposed by the project is in the
* . definitions of items subject to sales and use taxes. Under the
“current patchwork; an item that one state exempts from
sales tax as "food" might be taxable in another state that
leaves the same item off its list of "food." The same
varnataens EXISt in medzcat devices, clothing and other items.
< i o

Under the streamiined system, each state would continue to
control what categories to tax or make exempt, but the
definitions of what belongs in each category would be
standard. In other words, if popcorn is "food” in one state, it
would be "food" in all states. <

In Wisconsin the new definitions would save consumers
about $5.3 million a year. That's because some items now
taxed, from licorice to diabetic patient supplies, would move
into categories where they would be exempt from sales tax.
That savings for consumers would be a cost to the state
treasury, but a good bargain nonetheless when you consider
the nationwide benefits of less red tape and less confusion.
<

hitp://www.madison.com/toolbox/index.php?action=printme&ref=wisconsinstatejournal&...
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Furthermore, the streamlined, standardized system offers an
opportunity to eliminate unfairness and, ultimately, to boost
state revenue by collecting sales taxes that now escape
collection. <

The lack of standard definitions has hindered the systematic
coliection of sales taxes on Internet and catalog sales,
costing states hundreds of millions of dollars. It's estimated
that Wisconsin loses $150 million in sales taxes each year
because out-of-state Internet and catalog sellers do not
collect on products shipped to Wisconsin residents, even
though a Wisconsin store would be required to charge a
 sales tax on the same item. <

The 'pridbiem '-'i's_ that federal law prohibits any state from
requiring out-of-state sellers to collect sales taxes. <

Congress could change the law, but such a change would
demand that sellers go through the nightmare of figuring out
what items are subject to sales tax in which states. The
simplified system would end that nightmare and make it
more likely that Congress would change the law so that
Internet and catalog retailers are treated the same as brick-
and-mortar retail stores. <

- Wisconsin has helped to shape the streamlining project.
“Wisconsin is one of 39 states participating, along with the
District of Columbia. An administrator in the Wisconsin
Department of Revenue, Diane Hardt, is co-chair of the
project's steering committee. < '

Now it's up to the Legislature to pass Assembily Bill 547,
which would implement the proposed changes. It's time for
a streamlined sales tax system.

Return to story
madison.com is operated by Capital Newspapers, publishers of the Wisconsin 5te
Capital Times, Agri-View and Apartment Showcase. All contents Copyright ©, Cap
rights reserved.
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Streamlined Sales and Use Tax Agreement Provisions
Bill Summary

A. Local Rate and Boundary Changes — Notification and Databases

120 days notice prior to first day of a calendar quarter for all local sales taxes.
Downloadable database of tax rate and jurisdiction by 9-digit zip code.

» Web application will allow user to key in street address to arrive at 9-digit zip code.

B. Uniform Sourcing

Retail saEes of tangible- personal' property for state purposes generally unchanged

Retail sales of motor vehicles, boats, mobile homes not exceeding 45 feet in length,
and aarcraft for local tax purposes generaily unchanged (where customarily kept).

Retail sa!as of snowmobiles, trailers, semitrailers, and all-terrain vehicles will be
sourced in the same manner as other tangible personal property.

Leases of tangible personal property, other than motor vehicles, semitrailers, and
aircraft — first payment sourced to destination. Subsequent lease payments are
sourced to primary location per lessor's records (state and local).

Leases of motor vehicles, semitrailers, and aircraft that are not transportation
equipment — sourced to primary location (state and local).

_ Spema rules for direct mail. _
' Umform ruies fcr teiecommuntcations

Services sold at location where first use of the service is made, which is generally
what Wisconsin law provides currently. Services beginning and ending at different
!ccat;ons (e g., towing) will most likely be sourced to location where they begin.

Multiple points of use procedure for concurrent use of dlgttal goods, software
delivered electronically, and services. Allows purchaser to pay use tax where
service, software electronically delivered, and services are stored, used, or
consumed.

C. Uniform Exemption Administration

Good faith requirement relaxed if seller takes required information.
Uniform exemption certificate.

Penalty on purchasers for furnishing exemption certificate to claim invalid
exemption.

Repeal drop shipment provision allowing full acceptance of another state’s resale
certificate.



D. Simplified Returns, Remittances, and Registration

» Provides for a payment coupon with jurisdiction information; additional return
information may be required by state not more than two times each year.

» Online simplified registration for voluntary sellers.
« Amnesty for voluntary sellers.

E. Uniform Tax Procedures

» Bad debts recovery - federal definition, deduction, collection allocation).

+ Rounding - current tax treatment, except retail may compute tax on a per item or
per invoice basis.

F. Uniform Customer Refund Procedures

« Mustgoto seller first and let seller act appropriately — then follow legal channels.
o Intended to protect retailers from class action lawsuits.

G. Taxability Matrix

« Database of tax treatment of defined items and services by state.
+ Sellers relieved if fax treatment listed is incorrect.

H. Uniform Definitions
1 ey charges
Replaces “transportation,” however, tax treatment is unchanged.
2. Direct mail

« Allows for exemption of delivery charges.

« Sellers of direct mail to be relieved of collecting fax (purchasers would pay use
tax based on where stored, used, or consumed).

+ Reverse J.C. Penney decision.

3. Lease or rental

« Codifies conditional sale versus lease distinction when there is a bargain
purchase option.

« Tangible personal property with an operator will be deemed a service.

» Prospective only for leases entered into or modified after the effective date of
law change.




. Sales price and purchase price

“Gross receipts” changed to “sales price” and “sales price” changed to “purchase
price.”

No change in treatment of rebates or discounts.

No change for trade-ins.

A bundle of taxable tangible personal property with exempt tangible personal
property for single price requires tax on entire bundle (sold as a single item).

No changes for interest, fihan’cing, or insurance.

Only taxes legally imposed dirécfiy on the consumer that are separately stated
may be removed from gross receipts.

: 'Falr market value not allowed as measure of tax when property is converted

from exempt use to taxable use except for certam mo’tor veh;cles used by motor
vehzcie deafers

) Tang;b¥e‘-_personal property

While there is major change in wording, there is no significant change in
application.

tems in current definition but not SSTP definition are moved to a specific
imposition section (e.g., stamps and coins sold above face value).

: Prewrztten computer soﬂware

e

-

!nstead of “computer software except custom software” being in definition of -
tangible personal property, uses “prewritten computer software.”

Prewritten.computer soﬁware that is modified will be taxed at the retail level.
Mod;flcattons will still remam nontaxabie

. Food

Exemption of food and food ingredients, except candy, prepared food, soft
drinks, and dietary supplements.

Soft drinks defined by sweetener content, percentage of juice, and absence of
milk products.

Candy defined by form and absence of flour and required refrigeration.

Prepared food defined by (1) preparation by retailer with exceptions for bakery,
food sold by weight or volume, manufacturer retail sales, and raw form and (2)
distribution with utensils.

Exemptions retained for sales by universities, hospitals and nursing homes, and
professional football teams.

Same base (taxable and exempt) for local exposition district tax on food
products.



8. Medical

Extend exemption to durable medical equipment for home use.
Repeal exemptions outside of medical definitions for antiembolism hose.

Exemptions for prosthetic devices and mobility enhancing equipment are similar
to current tax treatment.

Term medicine is changed to drug with no substantive treatment.
Drug definition extends to animals and does not include food.

9. Retail sale
Uniform definition required moving provisions to definitions of sale or resale.
. Miscellaneous

Retailers regiStered to collect tax will collect on sales of registered items, even though
not a licensed dealer.

 J. Technology Models and Monetary Compensation

" July 28, 2003




To: Assembly Republican Caucus
From: Rep. Mickey Lehman

RE: AB 547 & 5B 267 — Streamlined Sales Tax Project

I'd like to take this opportunity to address some of the questions raised in our October 30" caucus on AB
547, the streamlined sales tax bill.

in 2001 our biennial budget bill authorized the Department of Revenue to participate in interstate
discussions about simplifying sales tax laws and making them more uniform. AB 547 would adopt those
simplifications to our sales tax system. This bill makes the changes to Wisconsin law that we need to
participate in the national streamlined sales tax project. Specifically, the focus of the bill (and companion
SB 267 by Senator Brown) is twofold:

« Making Tax Administration and Collection Easier: Simplifications in collection and
remittance procedures, uniform forms, a central registration system, reduced audit exposure
and new technology options will all make it easier for merchants to collect the sales tax for
the State of Wisconsin. These merchants are doing our collection work for us and we should
make every effort fo make it simple for them.

« Adopting Common Product Definitions: The national streamlined project has developed
common definitions for key items in the sales tax base like food and clothing. AB 547 adopts
those definitions for Wisconsin, We in the Legislature would still decide what's taxable, but
under my bill we would use common definitions for items (for example, popcorn would be
consudez’ed a.food under the streamlined project and thus would become exempt: from sales .
tax in WfSCGﬂSIﬁ) " The goal is some meastre of umformtty among states makmg tax '
collection more simple for merchants nationwide.

| have no hidden agenda. This bill is solely about simplifying tax collection and uniformity with other
states so that businesses and the public can better understand what's faxable and what's not. We as a
Legislature can choose to withdraw from the interstate agreement at any time that we decide it doesn’t
meet our needs.

The Dept. of Revenue and the Legislative Fiscal Bureau agree on the fiscal impact of AB 547. This bill
does not raise taxes. It's a tax cut of $5.37 million annually for Wisconsin residents. Two of the biggest
tax cuts come from reductions related to food and a few miscellaneous items ($2.37 million) and from an
expanded tax exemption for medical equipment (33 million). That means that if AB 547 passes, things
like bed rails, hospital beds, L.V. stands, stethoscopes and patient lifts used in homes will become
exempt.

The fiscal estimates for this bill make no assumptions about future legislative action in Wisconsin. Right
now Wisconsin statutes don’t allow us to require Internet and mail order seflers to collect our sales tax.
My bill won't change that. For Wisconsin to require those sellers to collect our sales tax {estimated at
$150 million annually), two more pieces of legislation would have. to pass - one at the federal level and
one at the state level:

« Congress would have to act to reverse U.S. Supreme Court rulings; and
The Wisconsin Legislature would have to amend state tax laws to require collection of tax by
out-of-state sellers (internet and mail order marketers) who have no physical presence in
Wisconsin.



¥'ve been following the progress of the streamlined sales tax project for over three years as well as the
Department of Revenue's work on the project. State officials from across the country have brought their
dedication and high ethical standards to bear on this project. it's been a lot of hard work to come up with
a package of simplifications that are acceptable to all the participating states as well as the businesses
involved with the project, but the package we have before us is just that,

Small and large businesses have been equal partners in the project with state officials, so there is
widespread support for our end product from the business community. You may have received letters of
support from a variety of businesses, but I'll list just a few of those who support AB 547:

Wisconsin Grocers Association
Wisconsin Merchants Federation
Midwest Hardware Association
JC Penny Company
Shopko '
Sears / Lands End
Printing Industries of Wisconsin
Banta:
Quadgraphics
General Electric
EDS
Wal-Mart
Target
Ward Brodt Music Mall
AT&T
Verizon
Sprint
RR Donnelley (printing industry)
Apria Healthcare, Inc
National Retall Federation
. Equipment Leasing Association

The streamlined project’s work with the business community means AB 547 is full of administrative
simplifications to our sales tax collection system. Simplifications businesses have been asking for. But
these simpiifications can't happen without legisiative action. We need AB 547 to participate in the
streamlined sales tax project, and | would like Wisconsin to maintain its leadership role in the project by
passing my bill during this legislative session.

Thank you for your support.

Lehman Response doc




Treatment of Modified Prewritten Computer Software — Current Law

Scenario 1 ~- Third Party (Not Software Developer) Modifies Prewritten Software

Vendor A
Prewritten Vendor B prew £
Software $ 200,000 CSOfMéafe modifications - $ 1,200,000 Customer
Developer onsuitant
Tax on § 200,000 No tax — custom software
Scenario 2 — Software Developer Modifies Prewritten Software Under Separate Contract
Vendor A
Software Sell prewritten software - $ 200,000 c
Developer & > ustomer
Consultant
Sell modifications - $ 1,000,000 T

Tax on $200.000

Scenario 3 - Software Developer Sells and Modifies Prewritten Software in a Single Transaction

Vehd'or A
Software

Sell prewritten software plus

Customer

Developer &
Consultant

modifications - $ 1,200,000
($ 200,000 + $ 1,000,000)

No tax — custom sofbware

Treatment of Modified Prewritten Computer Software — Under SSTP Bill

Scenarios 1, 2, and 3

The transfer to the Customer of the prewritten software for $200,000 is taxable. There is no tax in Scenario 1

for the transfer of the prewritten software to Vendor B because it is for resale.
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Framing the Question

The delegates to the Streamlined Sales Tax Implementing States (SSTIS) have spent the last vedr
reviewing the recommendations of the Streamlined Sales Tax Project (SSTP) and have developed an
Agreement which will be voted on by the SSTIS during its November 2002 meeting. This Agreement, if
legislatively adopted by the states, will define the manner in which businesses collect and pay sales and
use tax throughout the country. In some states the Agreement will require minor changes; in others,
radical modifications of the sales and use tax law will be necessary for compliance. In all states the
Agreement would represent a major step towards a uniform and simpler sales and use tax structure. The
question arises then whether the sales tax structure under the Agreement is sufficiently simple and
uniform to justify congressional action permitting conforming states to require remote vendors to collect
their sales and use tax. 1f so, it is essential that Congress simultaneously act to protect remote businesses
from states’ overreaching imposition of business activity taxes.

The Council On State Taxation (COST) issued its first report card on the S5TP’s recommendations in
November, 2001. That report card identified COST’s standard for requiring remote vendors to collect
sales and use tax and evaluated each of the SSTP’s proposals against the standard. Since November
2001, the SSTIS has made many modifications to the proposals. COST is now reissuing its report card to
mdicate whether the SSTIS Agreement meets the standard of radical simplification, to identify arcas of
concern that remain, and discuss the relationship between business activity tax nexus standards and sales
tax coliection by remote vendors.

Sales Tax Simplification—While the sales tax should be nondiscriminatory — i.e., imposed on similarly
situated vendors and goods, the remote vendors must not be subject to the burden imposed by thousands
of taxing jurisdictions with thousands of disparate rules. Only if states have a truly simple, uniform
system can remote vendors be required to collect their taxes. Radical simplification of the current sales
tax is therefore required before Congress should consider removing existing limitations on the authority
of states to require remote vendors to collect sales and use tax. The SSTIS Agreement defines the level of
- simplification and uniformity required of states in a vo untary collgction: system Should Congress. .°
* consider makmg this system mandatory it must reqmre states to meet the radical szmphﬁcatmn standard
and must uphold the standard over time by i imposing an independent review of state compliance. The
report card therefore indicates the necessity for federal oversight of state compliance with and governance
of the Agreemem shouid Congress require’ remote vendors to coiiect saies and use tax.

The report card compares the SSTIS Agreement with COST s Policy Statement on Slmphf cation of the
State and Local Sales and Use Tax System. The report card judges whether the requirements of the
Agreement provide radieal simplification of the current sales and use tax structure. In some instances the
report card indicates that work is still being performed or that the assigned grade would change pending
methods chosen to implement the requirement.

Radical Simplification— The word “radical” is used throughout this document because it conveys the
level of change necessary to simplify the extraordinarily compiex sales tax system we have today. As
noted by btah Governor Michael Leavitt, “The existing system is a mess...[and] it needs to be radically
simplified.” According to Webster, “radical” means: fundamental, marked by a considerable departure
from the usual or traditional; tending or disposed to make extreme changes in existing institutions.

' The current Agreement anticipates that remote vendors will voluntarily collect sales and use tax for each member
state if that state’s laws are consistent with the Agreement and the state provides a reasonable level of vendor
compensation.

: Congressional Advisory Commission on Electronic Commerce, September 15, 1999,



The Relevance of Basmess Activity Tax Nexus Standards-—Shouid Congress act to remove existing -
limitations on the authority of states to require remote vendors to collect sales and use tax, it is essentlai
that it also formally recognize that a State has no right to impose a business activity tax on any
business that does not have a physical presence in that Jurisdiction. Businesses are concerned that the
elimination of current protections for sales tax collection would encourage and abet the already
inappropriate state efforts to impose business activity taxes on out-of-state companies with no
physical presence in the state. To prevent overreaching by states, Congress should specifically
recognize that states may not-impose a business activity tax on a business unless that company has
substantial nexus as a result of physical presence in the State (i.e., when the company is receiving the
benefits and protections offered by the state). Sales tax simplification and the propriety of requiring
remote vendors to collect sales tax cannot be evaluated in a vacuum. Should Congress choose to
address sales tax collection responsibility, it must consider and address the implications for business
activity tax nexus. This report card does not seek to gvaluate current proposals for business activity
tax nexus clarification; it simply artzcu]ates the need for congressional resolution of the business

- act;wty tax nexus issue a!ong with saies fax coﬁectmn I’GSpOﬂSiblIEty :



Simplification of the State and Local Sales and Use Tax System
Policy Position of 2001-2002

Position: A sales and use tax should be easily administered by both vendors and taxing authorities,
widely understood by consumers, and nondiscriminatory between similarly situated vendors and
goods. State governments velying on a sales and use tax should make it a priority 1o ensure these
criteria are met.

Explanation: The existing state and local sales and use tax system is widely recognized as
unnecessarily complex and burdensome by representatives of state and local government and
business. This unnecessary complexity imposes real costs on vendors, states, and consumers. A
simple sales tax system offers the potential to increase state revenue, reduce tax rates for consumers,
reduce administrative burdens for both business and the states, and increase voluntary compliance.

A sunp} sales and use tax system would have the fo!lowmg characteristics:
. Neutraiztv ‘T&xabti;ty should be mdependem of the method of commerce used in a transaction.
~ Efficiency — Admiinistrative costs should be minintized for both busmess and guvemment
‘Certainty and Simplicity — Tax rules’ should be clear and simple. '
Effectiveness and Fairness — Taxation systems should minimize the possibility of evasion.
Flexibility — Taxation systems should keep pace with changes in the economy.

A simple sales and use tax system would incorporate the following elements*:

s Uniform Tax Base Definitions - A uniform set of simple definitions from which individual states
would determine their tax bagse.

¢ Uniform Exemption Rules — Removal of the good faith requirement for a vendor accepting an

- exemption certificate and-allowance of a uniform, electronic exemption certificate.

e Uniform. and Centralized-Administration — A. centrahzed multzstaie vendor reg;stratmn system;’

o .'._'-un;form tax retums and remittance f‘orms, fi ling dates tirmed 1o aliow collection of all relevant’ S

'mformatmn adequate notice of changes in law (at least 90 days) uniform audit procedures;
uniform refund forms and procedures; and state administration of all local taxes.

¢ One Rate and Base Per State — Substantial rate simplification—preferably one rate per state——and
a single tax base per state (mci;,xdmg local taxes) that applies to taxable transactions in the state.

e Uniform’ Sourcmg Rules ~ Uniform, simple rules sourcing transactions, with certain e:x;ceptzons
ona destmatzonjdehvery basis. Where the destination/delivery location is unknown, sourcing
rules should be based on information available to the vendor through its regular business
activities with the consumer.

* Bad Debt Deduction/Refund — Uniform rules allowing a bad debt deduction/refund to vendors,
assignees, or other third parties.

e Uniform Direct Pay Permits and Registration Requirements.

* Technology Certification — Uniform and technology-neutral procedures for certification of
software that vendors may rely upon to determine their sales and use tax obligations.

* Hold Harmless — Elimination of liability for over or under collection of tax for vendors relying
on state data or state-certified software.

» Vendor Allowance — Reasonable compensation to afl vendors for their actual collection costs, to
be determined by a study designed jointly by business and the States.

*This pelicy uddresses the sales and use tax system as if impacts typical vendors selling consumer goods to individuals for
personal use or consumption. Elements different from these may be useful or necessary in the context of business purchases,



Jurisdiction to Tax—Constitutional
Policy Position of 2001-2082

Position: In order for a State to impose a business activity tax on a business, that business must have
a physical presence in that State.

Explanation: There currently is a great amount of discussion and debate throughout the tax
community, in the Congress, and elsewhere regarding the appropriate extent of state and local tax
jurisdiction. This issue has become increasingly important in recent vears due to the significant
changes in the economy brought about by electronic commerce.!

Determinations of jurisdiction to tax should be guided by one fundamental principle: a government
has the right to impose burdens—economic as well as administrative—only on businesses that
receive meamngfui benefits or protections from that government. In the context of business activity
taxes, this guiding principle means that businesses that are not present in a jurisdiction and are
therefore not receiving any beneﬁts or proiectmns from the jurisdiction, should not be required to pay
tax to that jur:sdxctxon :

In the 'area of sales and use tax, the U.S. Supreme Court has ruled that substantial nexus requires
physical presence. Although the Court has not made any similar ruling in the area of business
activity taxes, numerous state courts at all levels have affirmed that the nexus standard for business
activity taxes can be no less than the standard for sales and use tax.

Governments and taxpayers should work together to enact bright line nexus rules explaining both
constitutional and practical nexus guidelines.

“Business activity tax” refers a to tax amposed directly on businesses and not generally passed directly on

- to consumers, such: as. corporate: mneome taxes, franchzse taxes, single: buszness taxes, capital stock taxes

*‘net worth taxes, gross receipts taxes; and business and occupation taxes.-

' The appropriate extent of state and local tax Jurisdiction was discussed at length during the proceedings of both the
National Tax Association’s Communications and Electronic Commerce Tax Project (1997-99) and the federal
Advisory Commission on Electronic Commerce (1999-2000),



Obligation to Collect State and Local Sales and Use Taxes
Policy Position of 2001-2002

Position: If Congress chooses to remove existing federal limitations on the authority of States to
compel remote vendors to collect sales and use tax, Congress should also: (1) require the States fo
radically simplify and reform the sales and use tax system for all vendors; and (2) formally recognize
that a State has no right fo impose a business activity tax on any business thal does not have a
physical presence in that jurisdiction.

Explanation: There has been a tremendous amount of rhetoric and misinformation in the popular
press about whether sales over the Internet are subject to state and local sales and use tax. The
current law is succinet: vendors having a physical presence (“substantial nexus™ as defined in Quill')
in a state must collect and remit sales tax on all taxable sales in that state, and consumers are required
to pay a use tax on all taxable purchases on which no tax was collected by the vendor. The law
makes no distinction in tax apphcatmn based on method of sale, whether in a store, through a
cataiogue or over the Entemet ; :

Remote vendors——«vendors that do not have such physwai presence in a state—are not reqmred to
collect sales or use tax for that state. States cannot compel remote vendors to collect sales or use tax
on their behalf, in part, because the existing sales and use tax system is sufficiently complex as to
constitute an unreasonable burden upon interstate commerce and, in part, because existing law has
engendered substantial reliance by taxpayers.

The Congress has the authority to remove this existing limitation and allow states to compel remote
vendors to collect and remit use tax. If Congress chooses to exercise such authority, it is appmpriate
for Congress to address the other issues raised in the Quill decision. First, Congress should reqmre
the states to_radically. simplify the sales and use tax system for all vendors, thus removing the
existing - unreaso;labie ‘burden -upon ‘interstate commerce: 3 Second, Congress ‘should formally
"'recogmze that a Staté has o right to zrnp{}se a busingss activity tax on any business that does not
have substantial nexus with that jurisdiction.*

" Ouill Corporation v. North Dakota, 504 U.S. 298 (1992).
* Please see Simplification of the State and Local Sales and Use Tax System, COST Policy Position of 2001-2002.
* Please see Jurisdiction to Tax—Constitutional, COST Policy Position of 20012002,



COST Report Card on the
Streamlined Sales Tax Implementing States’ Agreement

October 11, 2002

COST commends the state government executive branch officials participating in the
Streamlined Sales Tax Project (SSTP) and the delegates to the Streamlined Sales Tax
Implementing States (SSTIS). This simplification effort has gone further and made a more
sincere effort to simplify our complex sales and use tax system than have all previous groups that
have grappled with this issue. State officials have listened to COST’s concerns and have
‘modified many af their propesals as a result of these comments. - We recognize the genuine effort
that state pam(upams have made and applaud it.

The f_eilowmg reporit card -evaluates_ the difficult substantive and administrative issues that must
be addressed to realize a truly simple and uniform sales and use tax system. The tax
simplification proposals included in the SSTIS version of the Agreement, which will be voted on
during the November 2002 meeting, are compared against COST’s policy position on state and
local sales and use tax simplification. The provisions of the Agreement which govern the
interstate compact aspect of this effort are analyzed based on COST’s experience and
understanding of similar multistate efforts, both tax and non-tax.

. We have graded the various elements within each category on an A F scaIe The foliowmg isa
w descrxptwn of the meamng behmd each grade : - % ST B

A—~Radical simplification

B—Significant simplification

C—-Some simplification

D——Insignificant simplification

F-—Not addressed by the Agreement, no simplification, or new complexity
INC—Addressed by the Agreement, but too early to grade

What constitutes an acceptable grade? From the standpoint of simplification alone, any grade
better than “D” indicates an improvement over the current system and thus ought to receive
consideration. Thus, under a voluntary system, COST would support any real state effort to
reduce complexity in the sales tax arena. If the context is not simplification for its own sake but
instead Congressional legislation to permit states to impose a sales tax collection obligation on
remote sellers, then a grade of B+ or better—meaning radical simplification—is necessary.



Category

COST Policy Statement

Previous
Grade

Current
Grade

Comments on Current SSTIS
Agreement

Uniform Tax Base
Definitions

A uniform set of simple

definitions from which

mndividual states would
determine their tax base.

INC

B

The Agreement includes product

definitions for items typically sold at

retail for final consumption. Although
the definitions result in occasionally
ludicrous results (i.e., candy does not
include licorice), they provide bright-line
guidance necessary for retailers to make
taxability decisions. The Agreement
requires that member states develop and
provide retailers with a taxability matrix,
which, if used, will hold them harmless.
The Agreement however: does not
reqmre that states adopt deﬁmuons by

[statute. and requires only that each states'

law use _subs_tamza_ibi the same language :
as that adopted by the SSTIS. Numerous
definitions, including “digital goods,” are
still under development. This grade
would change from B to F if these
definitions are overbroad. The
Agreement also fails to adequately
discourage states from using
simplification as a Jusnﬁcaf:mn for

e expandmg their tax base. -

Uniform
Exemption Rules

TRemoval of the good Taith

requirement for a vendor
accepting an exemption. .
certificate and allowance

“fof auniform, electronic .
|lexemption certificate.

|The Agreement-provides: radwal

simplification of exemption
administration by eliminating the good

|faith’ requirement, shifung the burden to
‘|the states to monitor improper claims of
' exemptmn This g:rade would change

from A to F if the states implement the =~ |
new exemption system by requiring
vendors to keep, electronically, line-item
detail on every exempt purchase.

Uniform and
Centralized
Administration

A centralized, multistate
vendor registration system;
uniform tax returns and
remittance forms; filing
dates timed to allow
collection of all relevant
information; adequate
notice of changes in law
(at least 90 days); uniform

A

B/INC

The Agreement provides significant
simplification of sales tax administration.
While many of the implementing details
have not been resolved, the Agreement
provides a basic framework for
administration that could significantly
ease the burden on multistate sellers.

Our grade would change from B to F
based on the quality of implementation




audit procedures; unitorm
refund forms/procedures;
and state administration of
all local taxes,

of the admimstrative provisions;
specifically, the Agreement lacks current |
funding for administrative processes and
standards are not yet developed for
audits, returns, and centralized
registration. The Agreement protects
sellers from imposition of business
activity taxes based on the sellers'
registration, but not their acrivities
during registration, under the Agreement.
Congress should not require remote
collection if the states fail to adequately
fund and implement the administrative
simplifications. '

One Rate Per State.

Substantial rate -

~lone rate perstate -

i (mcludmg local taxés)-—

that applies to taxable
transactions in the state.

_ o
. s1mphﬁcatxon--preferab1y [

- {The Agreement limits local taxing

3unsdact10ns toa smgie tax rate,

: constrains their ability to change rates . -
{without proper notice, and eliminates all

caps and thresholds unless their burden is
borne by the consumer (except under
sales tax holidays). The Agreement
limits states to a single sales tax rate on
tangible personal property and allows
states to have a second rate only on food
or drugs. While a single rate per state is
preferable, it is unlikely that some of the -

S larger states could pammpaie if such a. - |

ey were: adopted “The Agreement

provuies for a uniform rounding rule and
makes tax boundaries coincident with

Inine-digit zip code boundaries. These
s_lmphﬁcauons could be 1mproved_by
jrestricting state rate changes similar to

local rate changes, mandating five-digit
zip code jurisdictional boundaries or
mandating a single tax rate per state
(including local taxes). Congress should
not require remote collection until the
states have developed address-based
furisdictional databases and after the
phase-out on caps and thresholds is
complete.

One Base Per State

A single tax base per state
(including local taxes) that
applies to taxable
transactions in the state.

B

B/INC

The Agreement requires state and local
tax bases to be identical by 2006. While
such a phase-in may be necessary in a
voluntary agreement, Congress should




not require remote collection until the
phase-in is complete. States should also
be prohibited from moving complexity
out of the sales tax to transaction taxes
not covered by the Agreement. Congress
should not require remote collection if
the states simply shift the complexity to
new taxes. Rules for bundling,
allocation of discounts, shipping and
handling, and treatment of returns are not
complete. Congress should not require
remote collection until these issues are
resolved.

certification of software
that vendors may rely upon

Uniform Sourcing |Uniform, simple rules B+ B+ The sourcing rules in the Agreement
1Rules {sourcing transactions, with ~ |represent a significant advance over -
' “lcertain exceptions, on a “current practice by providing uniformity
destination/delivery basis. in a critical area. These rules would -
Where the destination/ |benefit from clarifying any due diligence
delivery location is standards relating to the maintenance of
unknown, sourcing rules addresses in general business records;
should be based on and clarifying that payment processors
information available to and other third party participants in a
the vendor through its transaction are not required to provide
regular business activities information to the vendor for sourcing
with the consumer. purposes.
. iBadDebt Uniform rulesallowinga 1B~ 1B |Uniform provisions for bad debts are a
Rt Deductlon/Refund bad debt deductmn/refund 1 o inecessary partof: 31mphﬁcat10n and: the
to vendors; assignees; or” " {Project worked closely with industry to”
other third parties. find the least objectionable language
ipossible. As a matter of policy, though,
the bad debt provisions remain
|inequitablein that they do not require
bad debt-assigned to-a third party to be
treated in the same way as debt held by
the original vendor.
Uniform Direct Pay|Uniform direct pay permits |[INC A The Agreement requires member states
Permits and and centralized registration to allow businesses to direct pay their
Registration should be required. sales tax liability on their own purchases.
Requirements The Agreement also provides for a single
point of registration. Each of these
requirements constitutes radical
simplification.
Technology Uniform and technology- |C B /INC |The Agreement allows for certification
Certification neutral procedures for of proprietary software in addition to

certification of third party service

providers who can administer a vendor's

10



to determine their sales and
use tax obligations.

sales tax responsibility. Unfortunately,
the software certification standards
remain undefined. Reasonable vendor
compensation {see below) must still be
addressed to compensate vendors who
have invested in such systems.

Hold Harmless

Elimination of liability for
over or under collection of
tax for vendors relying on

state data or state-certified |

software.

B-

The Agreement protects vendors from
liability for under-collected tax and now
provides a remedy for customers who
have been over-charged sales or use tax,
requiring customers to utilize a specific
procedure to seek a return of the tax
before filing a class-action suit against
the seller. In addition, the Agreement
creates a presumption that a vendor's use
of acertified system constitutes a
reasonable business practice, making it
more difﬁcult for consumers to bring
frivolous class-action suits. In summary,
the Agreement radically simplifies the
burden on vendors by holding them
harmless from under-collection and
providing protection for vendors who
have inadvertently over-collected tax.
The Agreement could be improved by

_ |requiring member states to allow

i customers the rzght to: ebtam a refuﬁd

{from the state.

Vendor Allowance

Reasonable compensation
to all vendors for their
actual collection costs, to
be determined by a study
designed jointly by
business and the States.

INC

F/INC

The Agreement fails to exphcitiy
mandate reasonable vendor allowance
for all vendors based on the findings of

: the Joint Coiiectlon Cost Study (JCCS).
Were it not for the SSTP’s pamcipaﬁon
in the JCCS, this category would receive

a straight F. Congress should not require
remote collection without requiring that
vendors receive a reasonable allowance.
The cost of credit card processing alone
is at least 2.5% - 3% and could be
adopted today as a minimum base for
vendor compensation. Because any
vendor allowance should also be based
on the complexity of the sales tax
system, a mandated allowance should
provide a built-in incentive to further
reduce residual complexity.




(Governance

Not separately addressed |F
by COST policy statement.

A-/ INC

The Agreement contains an acceptable
governance mechanism, keeping in mind
that the Agreement is currently a
voluntary association of states and
vendors. Congress should not require
remote collection without providing for
federal oversight of state compliance and
governance of the Agreement. The
current system allows taxpayers and
interested government groups to have
input into the decision making process;
open meetings and public comment are
required. While the current Agreement
provides a solid, basic structure for
governance, our grade would change
from A- to F based on the quality of
implementation. Without adequate state
funding the governance mechanism will
not work. Further, because the
governance provisions are written for a
voluntary Agreement, and should be
rewritten if Congress mandates
collection by remote vendors, we have
indicated that the governance structure
for a mandatory system is incomplete.
Congress should not require remote

- {collection without defining a governance | -

* |model that provides for limited but

meaningful federal oversight.

Interpretation

Not separately addressed F
by COST policy statement.

A-/INC

The Agreement contains an acceptable

jmechanism for taxpayers to obtain
[interpretations of definitions or other-

provisions of the Agreement itself. Any
person may request an interpretation or
request that additional definitions be
developed. While the current Agreement
provides a solid, basic structure for
issues of interpretation, our grade would
change from A- to F based on the quality
of implementation. Without adequate
state funding the interpretation
mechanism will not work. Further,
because the interpretation provisions are
written for a voluntary Agreement, and
should be rewritten if Congress mandates
collection by remote vendors, we have




indicated that the interpretation structure
for a mandatory system is incomplete.
Congress should not require remote
collection without defining an
mterpretation process that will resolve
questions on a timely. basis without
drastically infringing on state
sovereignty. Limited but meaningful
federal oversight is necessary to ensure
timely uniform application of
interpretations.

Issue Resolution
Process

Not separately addressed
by COST policy statement,

NA

A-/INC

‘Questions of state membership, matters

: mterpretatmn of the ag,reement

|member states, can be brought by any

- |Without adequate state funding the 1 1ssue
- Jresolution process will riot work. . o
Further, because the issue resolution -

of compliance, the possibility of
sanctions, and issues of amendments and

mcludmg, differing interpretations among|

person before an issue resolution
process. This process includes
independent review by a neutral third
party or non-binding arbitration. While
the current Agreement provides a solid,
basic structure for issue resolution, our
grade would change from A- to F based
on the quality of implementation.

provisions are written for a voluntary
Agreement, and should be rewritten if
Congress mandates collection by remote
vendors, we have indicated that the issue
resolution procedures for a mandatory
system are incomplete. 'Congress should
not require remote collection without
defining an issue resolution model that
provides for limited but meaningful
federal oversight.

Replacement Taxes

Not separately addressed
by COST policy statement.

NA

The Agreement fails to discourage
member states from shifting sales tax
complexity into other transaction taxes.
For example, Minnesota generally
exempts clothing but taxes clothing
made from fur. Because the Agreement
does not provide a separate definition for

clothing made from fur, Minnesota had




to exempt such items from sales tax if it
wanted to continue to exempt clothing.
The State’s “solution” was to create.a
separate “fur tax” identical to the
previous sales tax. The Agreement also
allows states to exclude certain sales
taxes from coverage. Alabama has
indicated that it will exclude its rental tax
from the provisions of the Agreement.
The result is additional complexity and
the potential for double taxation. The
Agreement fails to prohibit states from
employing tactics so contrary to the goal
of simplification.

_ Expansmn oi Tax
Base

|Not separately addressed-
by COST policy statement. | -

NA

- +{The Agreement fails to discourage
. |member states from using mmphﬁcatmn

as a reason for expanding their tax base.

Whiie the Agreement itself, and _
lutilization of the uniform definitions

required by the Agreement will
undoubtedly have some minor revenue
impact, and states are within their
sovereign right to achieve revenue
neutrality by increasing taxes or
expanding the base, states should avoid

Ithe temptation to raise additional revenue
idby expanding their. tax base as part of the i
~{simplification: effort. The Agreemem

currently indicates that it is not the mtent
of the Agreement to indicate whether

|states should tax or exemptany - -
- jparticular product.. This language sheuid
- |be strengthened to discourage states from
 lexpanding their tax base under the guise

of 51mphﬁcat10n unless required incident
to complying with the Agreement.
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Compensation for Certified Service Providers (CSPs) and Sellers
Under Streamlined Sale and Use Tax Agreement

Status

Provision

Retailer's discount continues for all sellers;
not CSPs

77.61(4)(c) Seliers may deduct 0.5% or $10 per
reporting period, whichever is greater, as
administration expenses if the payment of taxes

is not delinquent

New compensation for technology of CSPs

and sellers using CAS

77.63 Certified Service Providers (CSPs) and
sellers using a Certified Automated Section (CAS)
may retain a portion of sales/use taxes collected
on retail sales in an amount determined by the
department and by contracts under the
agreement.

New compensation for sellers who voluntarily

register before there is a federal mandate

77.63 For voluntary sellers who register under
the Agreement, they will be allowed to keep a
percentage of tax revenue generated for a period
not to exceed 24 months following registration.

The percentage will be determined after
contracts are negotiated with Certified Service

Providers.

Retailer's discount repealed for sellers who

voluntarily register.

77.63 The department may enter into
agreements with out-of-state direct marketers to
voluntarily collect. The marketers can retain 5%
of the first $1 million of taxes collected in a year
and 6% of the taxes collected in excess of $1
million in a year, This provision does not apply
to a direct marketer who is required to collect.

(The department must certify to the department
of health and family services an amount equal to
1/11 of the taxes voluntarily collected for grants
to counties under sec. 46.513.)




JANDS EN])
DIRECT MBRCHANTS

State Senator Ronald Brown, Chair

Senate Committee on Homeland Security,

Veterans and Military Affairs and Government Reform
104 South

State Capitol

Madison, WI 53702

State Representative Mickey Lehman, Chair
Assembly Committee on Ways and Means
103 West

~ State Capitol

- Madison, W1 53702

RE: Support Streamlined Sales Tax/SB 267 & AB 547
Dear Senator Brown and Representative Lehman and Committee Members:

Lands' End Inc. primary operations are located in Wisconsin, with headquarters in Dodgeville

along with a phone center and distribution facilities. In addition, the company has a combination

phone center and distribution center in Reedsburg and Stevens Point, Cross Plains contains a

phone center and we have 7 outlet stores spread throughout Wisconsin. In total Lands' End Inc.

.-+ employs approximately 7,000 throughout the state. Lands’ Endisa ‘wholly owned subsidiary of .
.+ Sears Roebuck & Co. which employs approximately. 3,000 across the state brmgzng thetotal =~

“number of jobs to approximately 10,000. Lands End also sells merchandise over the internet
where it is one of the leaders in the USA, through its landsend.com web site. We are very strong
supporters of this b111 and the substance of the streamhned sales and use tax agreement.

This bﬁl isa step in the nght direction as the current sales tax laws are very complex and
approach the complexity of the federal income tax regulations. Lands' End Inc. currently collects
and remits in all sales tax jurisdictions throughout the country which totals approximately 1,300
jurisdictions when considering all state, county and local taxes throughout the US. In the past
year as a part of Sears Roebuck, Lands' End has gone through the costly and time consuming
process of implementing software to collect and remit in all jurisdictions, this process is complex
due to all the nuances of what product carries what classification and what boundaries exist.

This bill will move toward a system that is endorsed and certified by each state. In addition,
after the fact we are now subject to audit by each of the 45 states where we now collect and
remit, we are hopeful that in the future this may also be simplified and consolidated to ease the
administrative burden of such audits.

1 LANDS END LANE, DODGEVILLE, W1 53595
(608) 935-9341




This is a tax fairness issue for Wisconsin businesses. All retailers who do business in the state
should be collecting sales taxes, but they are not. Those of us with a physical presence in the
state are-forced to collect and remit sales tax, while those companies that do not have a physical
presence here are often selling goods in Wisconsin without collecting or paying sales tax. These
out-of-state on-line and other mail-order merchants that do not collect sales tax have an unfair
advantage over Wisconsin businesses.

Lands’ End supports.a level playing field for all merchants, regardless of whether they sell their
merc_:h’éndis_e from a storefront, through a catalog or over the Internet. We believe that tax policy
should be channel-neutral, and that all retailers should be required to play by the same rules. We
are fully aware that such tax is due and has always been due as a use'tax when not collected, but
are aware that few consumers are either aware or decide to not comply.

Lands’ End sees thisas a very positive-move for business in Wisconsin. Once the state is able to

collect sales taxes that are owed from remote vendors (an estimated revenue loss of $1 50 million

- ach year and growing) who do not now collect these taxes, the Legislature should be able to
enact tax reductions, economic development measures orother important legislation to

. strengthen our statewide economy and overall business environment,

This bill is a major tax simplification for all companies because it moves us closer to having

uniform sales tax definitions in all states, which will eventually give the state the ability to

collect taxes that are due under current law. We urge the State of Wisconsin to be the 21 state

to adopt such legislation.

f)onzﬂ& R H:i.lgﬁe.s :
Senior Vice President & Chief Financial Officer
Lands'EndInc. =0 .

Sincerely,




State Senator Tom Reynolds
5th Senate District

MEMO

To: Senate Republican Colleagues
From: Senator Tom Reynolds
Date: November 5, 2003

Re: Streamlined Sales Tax Project

t would encourage you all fo review the materials | have attached regarding the Streamlined Sales Tax
Project proposal. In this session, this proposal has been introduced as Senate Bill 267 and Assembly Bill
547.

While the immediate fiscal impact is a revenue reduction, this so-called "streamlining” proposal is being
spearheaded by revenue bureaucrats across the country — people who have a very definite interest in
expanding the sales tax base and in increasing the tax burden on our state’s citizens.

Regrettably, it is no secret that the ultimate goal of this .project is 10 impose.the sales tax on internet
commerce. - Béyond the obvious concerns of turning ‘over fo an. extraterritorial. body -our legislative
sovereignty and. our constituents’ right {0 be represented when it comes to their state's tax policy, 1 also
believe that our constituents are already overtaxed. It was my understanding, based on the public positions
our caucus has taken on issues such as the property tax freeze, that this was our caucus position as well.

Yet, this proposal.in its current form kicks off by taking a whack at new parents, withdrawing the sales tax
exemption on cioth diapers. It expands collections of sales tax from non-nexus sellers, claiming another
$2.2 million from Wisconsin residents. In these times of huge budget deficits, it is not at all difficult to
imagine that the eventual goal of increasing taxes on Wisconsin residents by taxing all Internet commerce
will come 1o fruition.

Some will argue that Internet and non-nexus commerce is already subject to taxation, inasmuch as state
taxpayers are required to remit use tax on these purchases on their income tax returns. 1 would submit,
however, that it has long been the policy of revenue regulators to “turn a blind eye” to underreporting in this
area. In fact, the Governor's order to the Depariment of Revenue to forego collection actions in the recent
lawn parking issue near Lambeau Field is strong evidence that the state does not actively enforce the
voluntary reporting of use tax by individuals. Make no mistake — the move toward destination-based
coliection of sales tax by retailers represents a significant policy change. This will be viewed as a tax
increase by your constituents, and they will not be impressed.

While some of the proposals in this bill are worthwhile, | would encourage you to oppose this heavy-handed
effort to turn over our sovereignfy over state sales tax policy to an unelected body of out-of-state
bureaucrats, while starting us down the road to huge tax increases on Internet commerce.

State Capitol - P.G. Box 7882 - Madison, WI 53707
Office; (608) 266-2512 - Toll Free: (866) 817-6061 - Fax: (608) 267-0367
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INTERNET TAXATION

By Aaron Thierer and Aaron Lukas, The
Cafo Institute

With almost every state legislature
as well as Congress debating the
taxation of electronic commeroe, it
remains one of America's hottest
technology policy issues. It appears
fikely that Congress will renew, afleast
for ftwo more years, the moratorium it put
in placa iinder the Intemet Tax Freedom

Actof 1998, This moratonum, whichhas -

beenthe subjeat ofintense and often
actimoniots debate, merely prohibits
state and local govemnment from
imposing "multiple or discriminatory”
taxes on the Infernet as well as taxes on
Infernet access.

Importantly, however, the ITFA
moratorium does ot prohibit stafe and
local govemments from atiempting to
coilect sales taxes on goacfs purchased
over the Infamet. Whatcurrently fies the

- hands of state and local governments is

notthe ITFA, but rather 30 vears of
Supreme Court jurisprudence surrotind-
ing “remote’ (i.e., interstate) commerce.
In National Beflas Hess v. lllinois .
(1 95_?}, Compiete Auto Transi, inc.v.
Brady (1977), and Quill v. North Dakota
(1992), the Supreme Court ruled that .
states could only require firms physically
present in thelr jurisdiction to collect
taxes on their behalf. Those decisions,
which have never been overfumed or
altered by Congress, provide a sensible
guideline for taxing remote sales. In
essence, the logic of the Court’s
jurisprudence can be summarized by
the classic phrase used by the
Founders: *No taxation without repre-
sentation.” More specifically, astate or
local governmant may only place tax
collection obligations on companies of

Crisia in State spendiné

consumers that receive something in
retumn for those taxes. Forcing compa-
nies o collect taxes for jurisdictions they
recelve few benefits fromwould be
biatanﬂy unfair and massively inefficient
given the complexity of tha sales tax
system in America (currently over 7,000
taxing junsd;citons with a muttiplicity of
rates and product definifions),

This explains why inferstate maul

orderand catalag compames are not
“required to pay faxes instates where
theyhave no pbysz{;a} commercial
‘presence, or"nexus” as the Court sefers

toit. Companigsare required o coflect
taxes only in the states where they have
tangible business operations. Their
customers, however, are expectedio
remit tzxes to their state or local govem-
ments. That compliment to the sales tax
is caited the “use tax,” butenforcement
remains problematic, if not :mpcsmbie
given the difficulty.associated wrth

tfackm diract+o-the-door safes. -

- Largely because of iise tax couec-
tion problems, many state and local _
officials have underiaken a new effort to

collectively srrnphfy" their sales tax
sysi_e_ms Specifically, they hopefo -
establisha muti-state compact to jointly
set sales tax policies such asrates,
definitions, and coflection obligations.
Eventually they hope that simplification
will render the Supreme Court nexus
requirement moot, The effort has been
dubbed the “Streamlined Sales Tax
Project” (SSTP) and ifs promoters say it
is the pro-"states’ rights” sofution fo the
Net fax debate,

But state and local officials who
have a proper understanding of the
Constitution will quickly realize that this
version of “states’ rights” is not consis-
{ent with the vision of American federal-
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ism that the Founding Fathers con-
ceived of long ago. Their federalism
established the world’s first free frade
agresment by ensuring that different
tevels of government would rule within
different spheres. Those faw matters
that fruly involved a national scope
would be administered by the federal
government; all other parochial matters
were left to state and local governments.
The dynamic fension among various
levels of govemment and among the
states helped ensure that no levelof
government would grow too large or
encroach the liberties of the citizenty.
By proposing an interstate fax
carted, the supporters of the SSTP
project are, in reality, proposing lo scrap
the consfitutional framework and revert
back to an Articles of Confederation-
style arrangement for interstate com-
merce. Under the Arficles, few barriers
existed o prevent state taxation and

. regulationof interstate commerce. Asa

result, economic anarchy existed among
the states with every commercial dispute
having the potential fo ignite a full-blown
trade war. To remedy that, the
Founders abandoned the "anything
goes” vision of untrammeled “states’
rights” and included several clauses
within the Constitution to help keep the
commercial peace within the union,
Article 1, Section §, Clause 3, “the
Commerce Clause,” |5 the most well-
known in this regard, but the Founders
also made i clear in Article 1, Section
10, Clause 3, “the Compacts Clause,"
that states were not fo enterinto
compacts that might unduly burden the
free fiow of commerca,

The beauty of this constitutional
systeris that it helps ensurs commear-
cial harmony among the states while
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also encouraging them to establish
distinct policies within their own domain.
This allows consumers and companies
to “vole with their feet” and find more
hospitable tax and regutatory jurisdic-
tions when they feel burdened by their
current govarnment.

That model should also be applied
to the debate over infemet taxation.
Policymakers should not simply drop all
barriers on the taxation of the interstate
marketplace and allow state and local
govemments to collude and craft a multi-
stafe tax authority. Suchade facto
national sales fax cartel would not only
be a sfap in the face of the Founding
Fathers, it would also have disturbing
economic consequences for the future
governance of the inferstate market-
place. Thus, state and local
policymakers who uphold the
Jeffersonian and Madisonian vision
would do well to consider the proposed

. ALEC'modatiegislation, The Interstate

Compact Sunshine Act, which would
shine light on curent efforts o craft such
asystem,

Moreover, while some pro-tax state
and Jocal efficials would have us believe
that the Intemet and electronic com-
merce are drastically eroding their sales
tax bases, the reality is something much
different. Electronic commerce sales
constituted only about 0.8 percent of
aggregate retall sales in 2000, accord-
ing to U.S. Department of Commerce
data. Infact, the correlation between tax
revenues and spending is the opposite
of what Infernet fax supporters assert:
when online retailers were thriving, tax
revenues soared; when retailers were
hurting, revenues declined. Inlight of
thosa trends, it's hard o zee how the
intemel s to blame for revenue short-




