Clearinghouse Rule 03-021

PROPOSED ORDER OF THE
DEPARTMENT OF HEALTH AND FAMILY SERVICES
AMENDING AND CREATING RULES

The Wisconsin Department of Health.-and Famil y Semces proposes an order to amend ss.
HFS102.01.(5) (e) and (), 102.04.(3) (c), 103.01 (1) (a), 103.03 (1) (titie} and {a), (8) and (9),
103.08 (1), 103.11 (title) and (1) (intro} and 104.02 (7), and to create ss. HFS 101.03 {63m),
103.03 (1) (i), 103.04 (10) and (11), 103.08 (6), 103.089, 103.11 (3) and 107.21 (4), relating to the
Department's operation of the Family Planning Demonstration Project.

Analysis Prepared by the Depariment of Health and Family Services

Section 49.45 (24r) of the Wisconsin statutes, which took effect on October 14, 1997,
directed the Department to request a federal waiver of certain requirements of the federal Medicaid
Program to permit the Department to implement the Family Planning Demonstration Project not
later than July 1, 1998, or the effective date of the waiver, whichever date was later. On June 25,
1999, the Department submitted a request for a waiver of federal law to the Centers for Medicare
and Medicaid Services (CMS), the agency within the United States Department of Health and
Human Services that conirols states’ use of Medicaid funds. On June 14, 2002, the Centers for
Medicaid and Medicare granted the waiver, effective January 1, 2003. The waiver allows the state
to expand Medicaid services by providing coverage of family planning services for females of child-
bearing age who would not otherwise be eligible for Medicaid coverage. Under the waiver, a
woman of child-bearing age whose income does not exceed 185% of the federal poverty line will
be eligible for most of the family planning services currently available under Medicaid, as described
ins. HFS 107.21.

_ - Upon-approval of the waiver in 2002, the Department began developing policies for the:

:pm;ect and subsequenﬂy administrative.rules; which were necessary and had 1o be in‘effect before
the program began. The Department issued an emergency rulemaking order containing identical
rutes on January 30, 2003. The rules took effect on January 31, 2003. In promulgating the rules
on an emergency basis, the Department has been able to provide health care coverage already
authorized by CMS as quickly as possible to women currently not receiving family planning
services and unable to pay for them.

Through this expansion of coverage, implemented initially by emergency rules and
permanently through this rulemaking order, the Department hopes to reduce the number of
unwanted pregnancies in Wisconsin.

The Department's authority to amend and create these rules is found under ss. 49.45 (10)
and 227.11 (2), Stats. The rules interpret s. 49.45 (24r), Stals.

SECTION 1. HFS 101.03 (63m) is created to read:

HFS 101.03 (63m) "Family planning demonstration project” means the medical assistance
waiver program approved by the federal centers for medicare and medicaid services to provide
family planning services to women of child-bearing age who are not otherwise eligible for and
receiving medical assistance benefits which would include family planning services.



SECTION 2. HFS 102.01 (5) (e) and (6) are amended to read:

HFS 102.01 (5) (e) When a ehildperson is under the age of 18 and is a parent or is
pregnant, but is not married and is_not under the care of a relative as specified in s. 49.19 (1) (a),
Stats., the agency shall determine individually the eligibility of the ehildperson. When a person

am)i;es solely for benefits under the family planning demonstration project, the depariment shall
determine the eligibility of the person without regard to the person’s parent or parents,

(6) PROV#GING CORRECT AND TRUTHFUL INFORMATION. The applicant, recipient, or
person described in sub. {7) who is acting on behalf of the applicant or recipient is responsible for
providing to the agency, the department or the department’s delegated agent, full, correct and
truthful information necessary for eligibility determination or redetermination and for disclosing
assets which the agency determines may affect the applicant’s or recipient’s eligibility, including
but not limited to health insurance policies or other health care plans and claims or courses of
action against: other parties on the part of the applicant or recipient. Changes inincome, assets or
other circumstances which: may affect eligibility shall be reported to the agency within 10 days of
the change ‘except that changes in household income will not have to be reported for persons
rece;vmq benaﬁts under the fam:lv p!anning demonstrat;on groiec

SECTION 3. HFS 102.04'(3) (c) is amended to read:

HFS 102.04 (3) (c) Within 12 months after the date initial eligibility is determined for AFDC-
related persons and persons eligible for BadgerCare_or for the family planning demonstration

project;
SECTION 4. HFS 103.01 (1) (a) is amended to read:

HFS 103.01 Infroduction. (1) PERSONS ELIGIBLE. (a) Eligibifity for medical assistance
- {MA) shall be determined pursuantto ss. 49.45.(24r). 49.455, 49.46 (1), 49.47(4),49.472 and
49.665, Stats.; and this: chapter,. except that MA shall be provided without eligibility. determination -
to persons recewmg SS1 or those persons who would currently be elrglbie under the AFDC
program that was in place on July 16, 1998 in this state pursuant o s. 49.19, Stats.

SECTION 5. HFS 103.03 (1) (title) and (a) are amended to read:

HFS 103.03 (1) AFDC-RELATEDNESS, SSI-RELATEDNESS, OR-BADGERCARE
ELEGIB%LITY OR FAM?L‘{ PLANNING WAEVER (a) Requ:rement To be nonuf‘ nanclaity eligible for

par. (f) for BadgerCare, or par. (i) for the faml!v ptaml}_ggnq demonstration project for as long as the
waiver is in effect.

SECTION 6. HFS 103.03 (1) (i} is created o read:

HFS 103.03 (1) (i) Family planning demonsiration project non-financial eligibility. To be non-
financially eligible for the family planning demonstration project, a person shali:

1. Be a woman at least 15 years old and no older than 44 years.

2. Not be receiving Medicaid, unless the person is eligible for medical assistance under s.
49.46 (1) (a) 15. or 49.468, Stats.

3. Meet the cther non-financial criteria in subs. (2) through (7).




4. Cooperate with providing information to assist in pursuing third parties who may be liable
to pay for services covered under medical assistance as required under 42 CFR 433.147, except
for persons receiving medical assistance benefits only under the family planning demonstration
project.

SECTION 7. HFS 103.03 (8) and (9) are amended {o read:

HFS 103.03 (8) NOT AN INELIGIBLE CARETAKER RELATIVE. A caretaker relative
enumerated in 5. 49.19 (1) (a), Stats., with whom a dependent child as defined in s. 49.18 (1) (a),
Stats., is living when the income and resources of the MA group or fiscal test group exceed the
hmltatfoas of ss. 49.19 and 49.77, Stats., or title XV of the social security act of 1935, as amended,
is not eligible unless the caretaker reiative is SSl-related in accordance with sub. (1) (¢), eris a
woman who is medically verified {o be pregnant, or is eligible for services under the family planning
demonStration'nroiect under s. 49.45 (24r), Stats.

(9) NOT A STRIKER. A person on strike is not eligible. When the striker is a caretaker
r&iattve all members of the MA group who are 18 years of age or older shall be ineligible except
that if the member of the MA group who is on strike is medically verified as pregnant or, if the MA
group includes a medzca!ly verified pregnant woman, the pregnant woman continues to be eligible
during her pregnancy and through the month in which the 60th day following the end of pregnancy
falls_or'is eligible for services under the family planning demonstration project under s, 49.45 (24n),
Stats. In this subsection, "striker" means anyone who on the last day of the month is involved in a
strike or a concerted effort with other employees to stop work, including a stoppage of work due to
the expiration of a collective bargaining agreement, or any concerted slowdown or cther concerted
interruption of operations by employees.

SECTION 8. HFS 103.04 (10) and (11) are created to read;

: HFS 103 04 (’30) FAM?LY PLANN!NG DEMDNSTRAT?ON PROJECT (a) A person that -
meets the requirements of s. HFS 103.03 (1) (i) and (2) to (7) and the income limits of par. (b) or
(c) or the criteria under par. (d) is eligible for the family planning services demonstration project.

(b) The income for a family planning demonstration project fiscal test group may be no
greater than 185% ef the poverty line for a family the size of the group.

{c) The income for a family planning demonstration project family fiscal unit may be no
greater than an amount based on 185% of the poverty line for a family the size of the family fiscal
unit, or a prorated amount based on criteria in sub. (11) (e).

(d} Women who lose eligibility for medical assistance within 80 days of the end of their
pregnancy are financiaily eligible for the family planning demonstration project for the 12 calendar
months following the end of their eligibility for pregnancy-related medical assistance regardless of
their income.

(11) FAMILY PLANNING DEMONSTRATION PROJECT BUDGETING PROCEDURES. (a)
Initial and subsequent determination. To determine whether a person meets the income limits in
sub. (10}, the net income of the members of the fiscal test group described in par. (b) will first be
compared to the income limit in sub. (10} (b}. If the net income of the fiscal test group exceeds the
lirnit, the net income of the family fiscal unit described in par. {¢) will also be compared 1o the
income {imit in sub. (10) {c).



(b) Family planning demonstration project fiscal test group. Except for SSI recipients, the
following shall be included in the fiscal test group:

1. The applicant.
2. The applicant’s spouse who resides in the home with the applicant,

3. Natural or adoptive children under age 18 of the applicant who reside in the home with
the applicant. '

4. A fetus the applicant or a child specified in subd. 3. has been medically verified as
carrying.

(c) Family planning demonstration project family fiscal unif. The family fiscal unit shall
include all of the foliowing:

1. The éppl‘i-cah?t.

2. The applzcarﬁ s spouse who is resud;ng in the home with the applicant, unless the spouse
is an 85I recipient.

3. A fetus the applicant has been medically verified as carrying.

{d) Inclusion of net income. After applying the income disregards and deductions found in s.
HFS 103.07 {2) and (3) to the gross income, the net income of anyone included in the fiscal test
group in par. (b) or in the family fiscal unit in par. (c) will be included when determining the financiaf
eligibility of the applicant after applying the income disregards and deductions found in s. HFS
103 07 (2} and (3) to the gmss income,

- (e} Famfly fsca! umt budgetmg procedures 1 The ammmt of the app!zcam’s net income
determmed in par. {d) counted in determining financial eligibility for the family planning

demonstration project shall be divided by the number of persons living in the home for whom the

applicant is financially responsible in accordance with s. 48.90 (1m), Stats., including the applicant.

2. The amount-of net income determined in par. (d).of an applicant’s spouse, who is in the
family fiscal unit, counted in detemmsng the financial efigibility of the applicant shall be divided by
the number of persons living in the home for whom the spouse is financially responsible in
accordance with s. 49.90 (1m), Stats., including the 'spouse.

3. Financial eligibility is determined using the following process:

a. Start with the amount that is 185% of the poverly line for a family the size of the
applicant’s family fiscal unit,

b. Multiply the amount in subd. 3. a. by the total of the number of fetuses in par. (c) 3. plus
one.

¢. Divide the amount in subd. 3. b. by the total number in the family fiscal unit. The resultis
the income limit for this family fiscal unit.



d, The total of the income amounts derived from subds. 1. and 2. shall be less than or equal
to the income limit from subd. 3. ¢., for the applicant to be considered to have met the income limit
in sub. {10} (¢).

SECTION 9. HFS 103.08 (1) is amended to read:

HFS 103.08 Beginning of eligibility. (1) DATE. Except as provided in subs. (2} to {6)(6),
eligibility shall begin on the date on which all eligibility requirements were met, but no earlier than
the first day of the month 3 months prior to the month of application. Retroactive eligibility ef-up-te
3-menthsfor any of the 3 previous months may occur even though the applicant is found ineligible
in the month of application.

SECTION 10. HFS 103.08 (6) is created to read:

. HFS 103.08 (6) FAMILY PLANNING DEMONSTRATION PROJECT. Eligibility for the family
planning demonstration pro;ect shall: begm on the first day of the month'in which all eligibility
requ:rements are met but no eari;er than the ﬁrst day of the month of application.

SECT;QN 11, -HF_S_ 103.089 is createci to read:

HFS 103.089 Conditions for continuation of eligibility under family planning
demonstration project. (1) Changes in income or in the size of the fiscal test group or family fiscal
unit that result in the income exceeding the project’s income limit shall not affect the recipient’s
eligibility for the remainder of the 12-month certification period.

(2) Notwithstanding sub. (1), eligibility for the family planning demonstration project shall
terminate when the recipient no longer meets the non-financial eligibility requirements under s.
HFS 303 03 (1 (E)

(3) Whan ehgsb;itty ss re\flewed at the end of: the 12~month cerimcatlon penod the recipient

- "'shalt meet the requirements under s. HFS 103,04 (10) for eligibility under the family planning

demonstration pro;act fo continue.
SECT%ON 12 HFS 103 11 (tltle) and (1) (mtro) are amended to read:

HFS 103, 11 Presﬁmptwe ei;glbnhty-fer—p#egnaﬂt»wamea (1) REQUIREMENTS.
Pregnant women may be determined presumptively eligible for MA on the basis of verification of
pregnancy and ‘preliminary information about family income. Women also may be determined
presumptively eligible under the family planning demonstration project. That determination shall be
made by providers designated by the department who are qualified in accordance with this section.
A provider qualified to make determinations of presumptive eligibility for pregnant women shail
meet the following requirements:

SECTION 13. HFS 103,11 (3) is created to read:

HFS 103.11 (3) PRESUMPTIVE ELIGIBILITY FOR FAMILY PLANNING
DEMONSTRATION PROJECT. (a) Women may become eligible for the family planning
demonstration project initially through presumptive eligibility determined by a certified MA provider
who the department determines to be qualified and is any of the following:

1. A service provider under sub. (1} (b).



2. A family planning clinic or agency under s. HFS 105.36.

(b) A qualified provider shall determine presumptive eligibility on the basis of preliminary
information that:

1, The woman is 15 years of age or older and under age 45.
2. The woman is a Wisconsin resident.
3. The woman is a citizen of the U.S.

4. The woman is not a recipient of presutnptive eligibility under this subsection during the
12 months preceding the date of application.

5..The woman is not otherwise receiving MA.
6. The woman's.famity income meets the applicable income limits.

(c) A woman may qualify for no more than-one period of presumptive eligibility under this
subsection per 12-month period. The presumptive eligibility period will extend from the date a
qualified provider determines presumptive eligibility to the last day of the second calendar month
following the date the provider makes the determination.

(d) The provider shall inform the woman, in writing, of the determination of presumptive
eligibility and that if she fails to file an application for MA eligibility with the agency in the county in
which the woman resides by the last day of the second calendar month following the month of the
presumptive eligibility determination, her presumptive eligibility will end no later than that day.

. {e)inthe event that the provider determines:that a woman is.not presumptively eligible, the
.-provider shall inform her that she may file an application for MA eligibility at the agency inthe -
county in which she resides. ' R R RGeS

SECTION 14. HFS 104.02 (7) is amended to read:

HFS 104.02 (7) FINANCIAL RESPONSIBILITY OF SPOUSE OR RESPONSIBLE
RELATIVE. Within the limitations provided by s. 49.90, Stats., and this chapter, the spouse of an
applicant of any age orthe parent of an applicant under 18 years of age, except for the parent of
an applicant under 18 years of age when that applicant is eligible for services under the family
planning demonstration project, shall be charged with the cost of medical services before MA
payments shall be made. However, eligibility may not be withheld, delayed or denied because a
responsible relative fails or refuses to accept financial responsibility. When the agency determines
that a responsible relative is able to contribute without undue hardship to seif or immediate family
but refuses to contribute, the agency shall exhaust all available administrative procedures to obtain
that relative's contribution. If the responsible retative fails to contribute support after the agency
notifies the relative of the obligation to do so, the agency shall notify the district aftorney in order to
commence legal action against that relative.

SECTION 15. HFS 107.21 (4} is created to read:

HFS 107.21 (4) SERVICES UNDER THE FAMILY PLANNING DEMONSTRATION
PROJECT. (a) Except as provided in par. (b), the services identified in this section are covered for



persons eligible for the family planning demonstration project under s. 49.45 (24r), Stats., to the
same extent and subject to the same conditions and limitations as specified in this section.

(b) A laboratory and other other diagnostic service under s. HFS 107.21 (1) (c} is covered
for persons eligible for the family planning demonstration project under s. 49.45 (24r), Stats., only if
the primary purpose of the office visit is contraceptive management.

{c) The following services not otherwise identified under this section are covered for
persons eligible for the family planning demonstration project under s. 49.45 (24r), Stats..

1. Specialized motor vehicle services, as described in and subject to the restrictions under
s. HFS 107.23 (1) (c).

2. Common carrier transportation services, as described in and subject to the restrictions
unders HFS 107 2:3 4] (d)

3. Other than for the treatment of acquired immune deficiency syndrome contraceptlves
and prescription drugs for sexualiy—transmetted diseases under s. HFS 107.10 (1).

4. The mtramuscular injection of an antibiotic.

Note: Rec:p;ents of benefits under both the family planning demonstration project and the
tuberculosis services benefit may receive medications, procedures, services and supplies relating
to tuberculosis treaiment,

e The rule shall take effect on the first.day of the month fnliowmg publlcatmn in the Wisconsin
' Adm:mstrat;ve Regisier as provided i in s 227 22 (2) $tats .

Wisconsin Departmeni of Health
and Family Services

Dated: By:

Helene Neison
Secretaty
SEAL:
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Assumptlons Used in Arrev:ng at Fiscal Estimate

The admzms%ranve rule woald ailow fhe 1mplementatmn of a Medicaid expansion of family planning services to single women
aged 15 to 44 that have annu_al incomes below 185% of the federal poverty level. As directed by statute, the Department applied
and received federal approval for this expansion of MA eligibility.

Currently, Medicaid and BadgerCare cover women below 185% of the federal poverty level who are either pregnant or have
children. However, low-income women without children are not eligible for Medicaid or BadgerCare. Low-income women who
- donot qtzaixfy for these. pregtams are urshke}y 1o have either employer»prewded insurance coverage or sufficient personal funés :
o purchas& famﬂy g}lannmg nd
unintended pregnancy. Ifa ‘Woman with an income below 185% federal poverty Jevel becomes pregnant, Medicaid or
BadgerCare would pay for birth costs, first year costs of the child, and other costs for the child and mother.

The farmly ;}lanmng waiver is a five-year dcmorastratmn project that will provide family planning services and ancillary family
planmn g services, on a fee-for-service basis, to any woman betweer the ages of 15 and 44 whose family income does not exceed
185% of the federal’ pmeﬁy fevel. Fundmg for the family planning services will be funded 90% FED and 10% GPR. Funding
for: oovered anc:llary f&:m%y pianmng semccs will be fuzldeé at ihe Meézcmd matchmg rate

By preventing unintended pregnancies and therefore preventing low-income women from becoming eligible for Medicaid or
BadgerCare, the cost to Medicaid and BadgerCare is reduced. In the first three years years of operation, it is projected that the
cost of providing the family planning services will exceed the savings. However, over the five-year petiod, allowing low-income
women access to family planing services, will save BadgerCare and Medicaid $8,897,500 AF (31,557,100 GFR). The net cost is
$742,100 AF ($129,900 GPR) in FY03; $1,638,100 AF ($286,700 GPR) in FY04; and $1,786,000 AF ($312,500 GPR) in FY(5.
Projected costs for FY04 and FYUS were included in the Departments’s 93-05 biennial budget request for the MA Benefits Re-
estimate ftem, It is estimated that enrollment at the end of the five year demonstration period will reach approximately 47,000

WOInen,

Long-Range Fiscal implications

Over a five year period the family planning waiver program is projected to save the Wisconsin Medicaid program $8,897,500.
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TESTIMONY ON THE ADMINISTRATIVE RULE

My name is Jefirey Jones, I am a physician infectious diseases specialist with a Ph.D. in
Microbiology, a Professor of Medicine at UW Medical School and Chief of Staff at the
VA Hospital in Madison. For the past § years, I have volunteered to talk to teens about
STD’s, giving a strong abstinence message, and having reached at least 25,000 teens. |
come to you today as Vice President of the Wisconsin Physicians Resource Council and a
member of the Physicians Consortium, two groups interested in providing medical
mformation important to the family.

[ come to testify against the rule and in favor of restriction of the provision of
contraceptives to minors. In particular I find the lack of any provision for parental
consent to be avery troubhng feature of this rule.

Many say the probiem confrontmg us w1th 15 19 year old teens today are the twm
epidemics of out of wedlock pregnancy and STD’s. In fact these are outccmes of the real
problem, which is enhanced sexual actmty among teens. Americans are in love Wlth
techmology. Unfortunately, until the late 1980’s to early 1990°s, we have attempted to fix
a-behavioral problem with technical bandaides, and it did not work.

This problem is overwhelmingly due to what teens see the adults in their lives telling
them with respect to sexual activity. This has to do with the messages advertisjng andd
news media, parents, medical professionals, public officials, and public policy give them

about what the limits of sexual activity should be.

With the licensing of the oral coniraceptwe m 1960, opinion makers began to say that sex

' '---:'3'could be recreational. In'the late 1960°s and ear1y1970 s, the youth pmtcst againstthe -

Vietnam War and Roe vs. Wade fostered a focus upon individual autonomy rather than
social responsibility among baby boomers, which soon found its way into public policy
and was an overpowering stimulus to hmghtened sexual activity in teens that produced
the twin outcomes of unwanted pregnancies and STD’s. The rise in unwed births rose .
prec;pztousiy aﬁer 1960 and reflects a sea change in sexual behavior,

For exaniple, thk and Stratmann of Georgc Mason University showed a steady increase
in rates of gonorrhea and other STD’s associated with legalization of abortion; moreover,
the rate of rise of gonorrhea was significantly higher in states that were early legalizers.
Public policy does influence choices people make with respect to the decision to be

sexually active,

Title X funding for contraceptive services increased dramatically between 1972 and
1980. In spite of this teen birth rate increased 16% while abortion rates soared. Through
the early 1980’s the main impact of Title X was on birth prevention as opposed to

pregnancy prevention.



In the early 1980’s, AIDS became a reality. This vitalized the abstinence movement in
the United States. Among those interested in teen contraception, there was a shift away
from oral contraceptives towards condoms. Yet we know that condoms have a high
failure rate in pregnancy prevention for teens. The overall effect of encouraging condom
reliance for sexually active teens was a decrease in contraceptive efficacy as oral
contraceptives were used less. News for use of the condom in preventing spread of STD’s
also was not good. By 2001, a NIH consensus panel concluded that for 8 STD’s
examined, the consistent condom use was highly effective in preventing spread of 1 and a
half—HIV and gonorrhea in males. For other STD’s the published data was muddy, and
for HPV, the cause of cervical cancer, it was difficult to argue the condom provided any
meaningful protection. We have become much less sanguine about the benefits of

condoms for teens.

In 1991, teen pregnancy rates peaked and then had begun a decline by 1995. In 1999, 1
was coauthor of a Physicians Consortium analysis showing that the decline was due
principally to decreased sexual activity among teens. We concluded that the birth rate
among unwed sexually experienced teens was actually increasing, and increased
promotion of the condom might actually be contributing to this change.

Alan Guttmacher Institute published a rejoinder to this, saying that it was increased use
of implantable/injectable contraception and condom use which was related to the

- decreased pregnancy rate and that this plus increased condom use accounted for 75% of
the decrease in pregnancy rates. They did not describe the precise methodoio gy used in
reaching this conclusion and their paper was reviewed only internally by Guttmacher
staff. The Guttmacher rejoinder ignored the decrease in oral contraceptive use and the
decreased contraceptive efficacy of the condom, the predominant form of contraception
being used by teens. Available data show that at most, about 7% of sexually active teens
were using injectables or implantables by 1995, which would not impact enough to
explain the fall in pregnancy when one looks at the decline in oral contraceptive use and
the increase condom use.

This month, Mohn , Tingle, and Finger published an externally peer reviewed article in
Adolescent and Family Health [2003, 3(1): 39-47], concluding that between 1991 and
1995 the increase in the proportion of teen girls who did not have sex the previous year---
accounted for 51.3% of the decline in overall birth rate to 15-19 yr old girls while the
decrease in birthrate to those teens who were married contributed 43 percent of the
decline in the overall birthrate to 15-19 yr old girls. A decrease in the proportion of teen
girls who were married contributed 57.4% of the decline in overall birthrate. Birthrate to
sexually active single girls actually increased, contributing a negative 47.3 percent to the
change in birthrate to all teen girls between 1991 and 1995. Two thirds of the decrease in
teen pregnancy rates of single girls was attributable to abstinence

In other words, given proper encouragement, teens can refrain from having sex. Between
1991 and 2001, the number of high school students in Wisconsin who had sexual
intercourse fell from 47 to 39%. With 41,000 teens, this 8% decline meant 3,280 teens

removed from the risk pool for pregnancy or STD’s,



PROBLEMS WITH PROVISION OF CONTRACEPTIVE SERVICES TO MINORS

There are those who believe we must open the gates wide to the provision of
contraceptive services to unwed teens. The main problem with this approach is that it
ignores the difficulties teens have in making use of contraceptives and potential long term

consequences.

Multiple studies show that for teens, consistent, correct use 100% of the time
simply does not occur. Studies of interventions either show some improvement in
use of the condom at last intercourse, seldom exceeding 60%, or minimum
effects. Condom fatigue is a real problem among experienced teens, particularly
those with serial partners.

Multiple studies have shown that for an unwed 15-19 yr old choosing the condom
for contraception, the likelihood of pregnancy during the first year of this
behavior is roughly 1 in 6.

As was noted above, the efficacy of the condom in preventing the transmission of
the largest STD epidemics affecting teens, Chlamydia and HPV, have been
grossly overrated. The biology of these infections and the inherent difficulties
teens have with compliance combine to make it very unlike the condom will make
an impact. In fact we know that the relative risk for HPV among condom users
exceeds 100% in some studies because of the increased number of sexual
partners. Chlamydia is the leading preventable cause of female sterility in the
United States and HPV is the cause of cervical cancer. '

It is argued that access to family planning will allow girls to get access to
injectables or implantables, thus assuring effective contraception. But this
argument ignores important facts. First, use of these drugs will virtually guarantee
very low condom use, so that any protection offered here against STD’s, and HIV
in particular will be lost. Second, there may be long term consequences from use
of these hormonal agents. For example, depo-medroxyprogesterone produced
bone density loss in adolescents, which required nearly 30 months to retumn to
normal. A recent review of 28 studies involving 12,500 women in Lancet
(2003;361:1159-1167) showed that use of oral contraceptives increased risk for
cervical cancer developing after HPV infection and the risk increased with the
total duration of use.

Surveys of teens are cited where teens state they would be less likely to seek
contraceptive services if parental notification occurred. A basic assumption here
is that teens would be sexually active anyway and they are being denied
contraception. This argument is a hard sell, given the availability of condoms for
sale in pharmacies and grocery stores. Those citing such surveys ignore other
survey results regarding teen intentions. For example Schuster et al. (Fam




Planning Perspectives 1998; 30:67-72) found teens agreeing at a level of nearly 4
(on a 5 point scale) that “having condoms with you makes it more likely that you
will decide to have vaginal intercourse.” The teens also agreed substantially with
the statement, “people my age should not be having vaginal intercourse,”

THE NEGATIVE IMPACTS OF LACK OF PARENTAL CONSENT

At a minimum, [ think that parental consent for contraceptive services is needed for the
following reasons:

¢ Parental notification and consent will stimulate parents to engage teens about the
advisability of not being sexually active. It would provide an oppertunity for
health care workers to work with parents in encouraging teens not to be sexually
active. It would assure that more complete information about the limitations of all
contraceptive approaches would be provided to teens and their families.

o Parental advice regarding teen sexual activity remains a potent means of shaping
teen sexual behavior. The HARMS study of 1997 (Resnick et al., JAMA
1997,278:823) studied factors predicting presence or absence of sexual activity in
12,118 adolescents. Factors were corrected for race and socioeconomics. It found
that parent-family connectedness, parental disapproval of adolescent sex, and
parental disapproval of adolescent contraception were highly correlated with
postponement of sexual activity. This fits with what we know about prevention of
alcohol, drug, and tobacco abuse by teens. Ellen et al. (Sexually Transmitted
Diseases 2001; 28: 533-534) found delay in onset of intercourse for girls from
families with reported “moral-religious emphasis” and with more “direct parental
monitoring.” Making contraceptive services available to teens withouta
possibility of parental involvement removes this potent family influence from the
picture.

¢ Other evidence points towards parental involvement in influencing sexual
behavior among teens. Abortion rates in states with parental consent laws are a
surrogate for this. Abortion rates in states with consent laws declined an average
of 55% between 1990 and 1999, rates for notice law states declined 3 1%, and

18% in no law states.

* Nearly 40 years into the twin outcome epidemics of pregnancy and STD’s in
teens one can still assert that the biggest impact on diminishing pregnancy rates in
unwed teens has been through abstinence.

* There is no good evidence that school based clinics produce meaningful changes
in percentages of teens engaging in sex or in truly consistent condom use. One
can site studies by Kirby of St Paul, MN schools from 1971-1986 (Fam Plan
Perspect 1992; 25:12-16), and of Philadelphia schools in late 1980°s (Furstenberg
et al. Fam Plan Perspect 1997; 29:123).




Paton recently reported a British study in Journal of Health Economics
(2002;21:27-45) indicating that when a cohort of teens with universal access to
family planning was compared with a cohort where access was restricted, there
was no evidence that provision of family planning reduces either underage
conception or abortion rates. Their models projected that an increased decision to
have sex by teens associated with provision of family planning appeared to cancel

any benefits obtained.

Averett et al. (American Journal of Public Health 2002; 92:1773-1778) reported
‘that girls in areas with greater family planning services were more likely to use
contraception to some extent, but neighborhood environment was a stronger
influence over sexual behavior than any government policy they studied.

¢ Resnick recently reported (March 2003) that 71% of parents surveyed over 1,000
parents in Minnesota and Wisconsin believed a mandatory parental notification
policy, including a 5-day delay for access to contraception was reasonable. 2/3rds
were unaware teens can give consent for STD treatment or contraception without
parental involvement. Parents commented they thought changing laws would have
positive consequences—namely teens would decide not to have sex.

SUMMARY

The history of the sexual revolution in the United States shows that teens will set limits to
sexual behavmr based upon the messages and standards they are given by responsible
adults. Unfortunately, the messages they received from the mid-1960°s through the end of
the 1980’s floated prepominantly towards a permissive one. The stimuli provided by
society, including public policy, which see sex as inevitable among teens and foster
access to contraceptives without input from the family have and will heighten sexual
activity among teens if not reined in. Permissiveness carries over into what happens when
a teen encounters a physician or nurse practitioner. Without some brake assuring tamily
involvement, the conversation will inevitably tum to use of a technology. This will be the
course of least resistance for a practitioner and it will give the inevitable message that the

teen should go ahead and be sexually active.
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Chapter HFS 103

ELIGIBILITY
HFS 10301 fistroduction. HFS 103.675  Prevention of spousal impoverishment.
HFS 103.05  Now-financial conditiens for eligibility, HFS (0368 Beginning of eligibility.
HFS 103.04 Asset and income limits, HIS 103,685 Conditions for continuation of ¢ligibility for BadgerCare,
HFS 10305 Deterynining assets and imcome in child-only cages. HFS 103.687  Conditions for continuation of elipibility.
H¥FS 103,06 Agsety. HFS 10349 Termination of medical assistance.
HEFS 103.063  Divestment prior to August 9, 1989, HEFS 10310 Redeterminarion of eligibility,
HFS 103.065 Divestment on or after August 9, 1989, HFS 103,11 Presumptive eligibility for pregnant women.
HES 103.07 fncome.

Note: Chapter HSS 103 ag it existed on February 28, 1986, was repealed and 2 new
chapter HSS 103 was oreated effective March 1, 1986, Chapter 88 103 was renum-
hered Chapter HFS 103 under 5. 13,93, Stats,, and corrections made wder . 13.93
{2m} (b} 6. and 7., Stats., Register, Jonuury, 1997, No. 493,

HFS 103.01 Introduction. {1} Pezsons suicmie (o)
Eligibility for medical assistance shall be determined pursuant o
8. 49,455, 49.46 (1), 49.47 (4) and 49.472, Stats,, and this chapter,
axcept that medical assistance shall be provided without ¢ligibit-
ity determination to persons receiving SSI or those persons who
would cutrently be eligible under the AFDC program that was in
place on July 16, 1996 in this state parsuani to 5. 49.19, Stats,

(b} Presumptive eligibility for pregnant women shall be deter-
mined under s. 49.463, Stats., and this chapter.

{2} SmGULAR ENRGLIMENT. No person may be certified eligi-
ble in more than one MA case,

History: Cr. Register, February, 1986, No. 362, off, 3-1-86; renum, (1) to be (1}
(ayand or, (1) (b), Register, Februury, 1988, No_ 386, ¢ffl 3-1-88: am. {1) (), Repis-
ter, Marel, 1993, No. 447, eff, 4-1-93; emerg. am. (1) (), off. 7-1-99 am. {1} {a),
Register, March, 3600, No. 331, off. 4-1-00: am, (13{a), Register, November, 2600,
No. 539, off. 12-1-00,

HFS 103.03 Non-financial conditions for eligibility.
In order o becligible for MA, a person shall meet both non--finan-
cial conditioris for eligibility in this section and financial condi-
tions for eligibility nader . HFS 103.04. The non-financial condi-
tions for eligibility are:

{1) AFDC-rprLATEDNESS, SSI-RELATEDNESS OR BADGERCARE
ELIGIBILITY. (a} Reguirementi. To be non-financially eligible for
MA, an applicant shall be AFDC-related, S5E-related or meet the
nen-financial requirements under par. (f} for BadgerCare.

(by AFDC-related persons. In this subsection, “AFDC-
refated” means a person who meets one of the following condi-
tions:

i. The person is pregnant and meets the conditions specified
in 5. 49.46 (1) () lm. or 0., 49.465 or 49.47 (4) (ag) 2. or (am)} 1.,
Stats,;

2. The person is a dependent child as defined in s. 45.19 (1}
{a), Stats., or is a child who meets the conditions specified in s
49.46 (1) (2) 10, or 4947 (4) {a) 1. or (am} 2., Stats,;

3. The person is a caretaker relative; or

4. The person is a foster child under 19 years of age Hving in
a foster home licensed under 3. 48,62, Sfats., or a group home
licensed under s, 48.625, Stats,, or is a child in an adoption assis-
tance placement under 5. 45.975, Stats,

{c} SSt-related persons. In this subsection, “SSI-related per-
son” means a person who meets one of the following conditions:

1. The person is age 65 or over; or
2. The person is blind or disabled,

{d) Merificarion of blindness or disability. Except ag provided
under par. (e}, the blindness or disability claimed under par. (¢) 2.
shall be verified in one of the following ways:

1. By presentation of a current old age and survivors disability
insurance {OASDD disability award notice;

2. By presentation of a current medicare card indicating
biindness or disability; or

3. By receipt of a disability determination made by the depart-
ment's bureawu of social security disability insurance, along with
current medical reports.

(e} Presumption of disability in an emergency. 1. Under emer-
gency circumstances, a person may be presumed disabled for pur-
poses of demonsirating SST-relatedness and be eligible for MA
without the verification required under par. (d}.

2. When an emergency need for MA exists, the department
shail make 2 preliminary disability determination within 7 days of
the date a completed disability determination form is received.

3. Anemergency need for MA shall exist when the applicant
is:

&, A patient in a hospital;

b. Seriously impaired and the attending physician states the
applicant will be unable to work or return to normal functioning
for at least 12 months;

¢. Inneed of fong—term care and the nursing home will not
admit the applicant untit MA benefits are in effect; or

d. " Unable to return home from a nursing home unless in-
home setvice or eguipment is available and this cannot be
obtained without MA benefits,

Note: Copics of the disability detenmination form may be obtained from the
county or {rihal income maintenance agency.

(f} BadgerCare eligibility. To be non--financially cligible for

BadgerCare, a person shall meet all of the foHowing conditions:

1. The persos is under age 19, & custodial pavent living with
his or her child who is under age 19 or the spouse of a custodial
parent if the spouse resides with the custadial parent’s child who
is under the age of 19.

2. The person does not have health insurance coverage and
has not been covered at any time in the previous 3 calendar
months. The 3 calendar month period does not apply if the cover-
age ended for a good cause reason. A good cause reason is any
of the following:

a. The person was covered by a group health insurance plan
that was provided by a subscriber through his or her emplover, and
the subseriber’s employment ended for a reason other than volun-
tary termination, except for cases in which the voluntary termina-
tion was a result of the incapacitation of the subscriber.

b. The person was covered by a group health insurance pian
that was provided by a subscriber through his or her employer, and
the subscriber changed to a new employer who does not offer fam-
ily coverage.

c. The person was covered by a group health insurance plan
that was provided by a subscriber through his or her emplover, and
the subscriber’s employer discontinued health plan coverage for
all employees.

d. COBRA continuation coverage was exhausted in accor-
dance with 29 CFR 2390.701-2(4),
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e. The person was covered by insurance that has ended due
to the death or change in marital status of the subscriber.

f. Any other reason determined by the department to be a good
Cause reason.

3. The person does not have access to family coverage under
& group health insurance plan offered by an employer for which
the emplayer pays 80% of the cost, excluding any deductibies or
co-payments that may be required under the plan, or to a state
employee health plan through any of the following:

a. The person’s employer.

b, The employer of the person’s spouse when the spouse is
residing with the person.

c. The employer of the person’s parent, step—parent or other
carstaker relative residing with the person, when the person is
under 19 years of age.

4, Except as provided in subd. 5., the applicant for Badger-
Care did not at any time in the 18 months irmmediately preceding
application for BadgerCare have access to employer—sabsidized
health care coverage, or a sate employee’s health plan. The appli-
cant is ineligible for BadgerCare the first day of the month that the
employer’s plan would have provided coverage for the recipient
if the family had been enrolled in the plan. The appEcant remains
ineligibie for each month that coverage would have been available
up o 18 months from the month the faihure to enroll in the plan
occwrred. The insurance the applicant had access to shall have
been available only through one of the following:

a. The person’s employer.

b. The employer of the persos’s spouse when the spouse is
residing with the person,

¢. The employer of the persen’s parent, step-parent or other
caretaker relative residing with the person, when the person is
under 19 years of age.

5. The 18 month period in subd. 4. does not apply if one of
the following statements is true about access to employer-subsi-
dized health care coverage:

a. The employment ended.

. b. The person’s employer discontinued health care coverage
for all employees.”

¢. A member or members of the family were eligible for other
bealth insurance coverage or MA at the time the employee failed
to enroll in the employer—subsidized heasith care coverage and ro
member of the group was sligible for BadgerCare at that time.

d. The person was covered by insurance that has ended doe
to the death or change in marital status of the subscriber,

¢. Any other reason determined by the department to be a
good cause reason,

6. The person is not eligible for MA under AFDC-related or
S8l-related criteria in this chapier.

7. A persen required te pay a premium under s. HFS
103.085(1) has made the first payment.

8. A person has not chosen to receive AFDC--related or SSE-
related MA through a spend-down, s described in 5. HFS 103.08
{2) (&), or has chosen to end a spend--down period at any time pricr
to the date at which the expendirare or oblgation of excess income
has been achieved.

(o) Moedicaid purchase plan non-financial eligibiline. To be
non-financially eligible for the medicaid purchase plan a person
shall meet the conditions described in par. (¢) for $51-related per-
sons and shall be age 18 or older and the person shall meet any of
the following conditions:

1. a. The person shall be employed.

b. The person shall be enrolled in a department—certified
health and employment counseling program.

c. The health of the person participating in the medicaid pur-
chase plan for at least 6 months shall have deteriorated to the point
that he or she is unable to participate under subd. 1, a, or b, and the
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county agency has waived the requirement for 2 period up to 6 cal-
endar months. The county agency may waive the requirement if
the person is hospitalized, injured or suffers any other health set-
back. The county agency may waive the requirement ag long as
it had not granted a waiver of the requirement twice within the 36
months immediately preceding the current waiver request. The
waiver periods shail be non-consecutive. The person shall supply
proof of health difficulties. In addition to the discretion the county
agency has to grant a waiver, the department may grant a tempo-
rary waiver of the work requirement upon a showing of good
cause.

2. The person meets SSE-related non-financial eligibitity
requireraents under par. {c) as verified under par. (d) and 5. 49,472
(3} {c), Stats.

3. The applicant meets the eligibility requirements described
ins. HFS 103.087.

(h) Medicaid purchase plan healih and employment counsel-
ing eligibifitp. 1. Imitial chgibility. To be cligible for the health
and employment counseling program within the medicaid pur-
chase plan, a person shall complete an employment plan.

a. The employment plan shall be reviewed by a screening
agency and approved by the department before the person
receives approval from the department as a participant.

b. The screening agency shall refer the persen to community
resources as appropriate to meet all employment plan require-
ments. The screening agency may assist the person in completing
the written employment plan or providing any other services
required under the plan.

¢. A notice of participation status shall be sent by the depart-
ment to the person, the screener and the appropriate county or
tribal economic support office.

2. Period of cligibility, a. A person may participate in a health
and employment counseling program for a period of up to nine
consecutive calendar momths and for any aHoweble periods of
extension described under subd. 3.

b. Upon completion of a period of eligibiiity, a person shall
be ineligible for a health and employment counseling program for
a peried of & consecutive calendar months,  Following the
6-month period, a person may begin a new period of eligibility,
but a given person may only use 2 perieds of eligibitity within a
periad of 5 consecutive calendar years.

¢. Participation in a heakh and employment counseling pro-
gram appreved by the department mests the eligibility require-
ment in par. {g) 1. b.

3. Extending eligibility. a. I a person is not employed at the
end of the period of eligibility, the person may roquest an extended
period of eligibility from the department. The extended period of
eligibility shall be valid for a peried of three consecutive calendar
months.

b. The extended period of eligibility shall be approved by the
department.

¢. The person may not request more than one extension of eli-
gibility per period of cligibility.

d. After participation in a heaith and cmployment counseling
[program] ends, & person may continue to receive services from
an ageney that also provides screening services, in accordange
with the agency’s rales.

4. Retroactive eligibility. a. A person may request retroactive
participation in a health and employment counseling program for
a peried of up to three monghs if the person demonstrates he or she
met all eligibility requirements of the employment plan duting
those months.

b. Any retroactive months of eligibility requested by the per-
son shall count toward the period of eligibility as described in this
paragraph.

¢. The department shall approve requested months of retroac-
tive eligibility.
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(2) CitizensHie ULS. citizenship shall be a requirement for
eligibility for MA, except that an alien lawfully admitted for per-
manent residency may be eligible, including an alien lawfully
present in the United States as a result of 5. 203 {a) 7. (8, USC
1153), 207 (¢} (8. USC 11573, 208 {8 USC 1158) or 212 (d) 5 (8
USC 1182) of the immigration and nationality act, an alien
granted lawful temporary resident status under s. 245A (8 USC
£255a), 210 (8 USC 1160) or 210A {8 USC 1161} of the immigra-
tion and nationality act or an alien otherwise permanently residing
in the United States under color of law within the meaning of 42
CFR 435.408. An alen lawfully admifted for permanent resi-
dence or otherwise permanently residing in the United States
under color of law may not receive medical assistance benefits
except as provided under 8 USC 1255a (hy (3) or 42. USC 1396b
{¥).

(3} WiSCONSIN RESIDENCE. (A} Definitions. In this subsection:

1. “Incapable of indicating intent” means:

a. The individual's [Q is 49 or less, or the individual has a
mental age of 7 or less, based on tests aceeptable to the depart-
ment;

b. The individual is found legally incompetent under guard-
ianship statutes; or

c. Medical documentation or other documentation acceptable
1o the department suppors a finding that the individual is incapa-
ble of indicating intent.

2. “Intent to resice” means that a person intends that Wiscon-
sin is the person’s place of residence and that the person intends
to maintain the residence indefinitely.

3. “Physical presence” means living in Wisconsin.

(b} Physical presence and intention. An eligible person shall
be a Wisconsin resident, as determined under 42 CFR 435.403.
Residence shall be based on physical presence, except as provided
in an interstate agreement, and on the persen’s intent to maintain
Wisconsin residence indefinitely, except as otherwise provided in
pars. {c) to {g).

(¢} Migram farm workers. A migrant farm worker who is liv-
ing in Wisconsin and who entered with a job commitment or to
seek employment shall be considered a resident so long as there
is no medical assistance being received from another state, In this
paragraph, “migrant ferm worker” means any person whose pri-
mary employment in Wisconsin is in the agricultural field or can-
nery work, is authorized to work in the United States, who is not
irmmediate family by blood or marriage of the employer, and rou-
tinely leaves an esmblished place of residence to travel 1o another
locality to accept seasonal or temporary employment. Members
of the migrant farm worker’s family who live with the worker in
Wisconsin shall alse be considerad Wisconsin residents.

(d}y Non-institutionalized persons. The residence of a person
under age 21 shall be determined in accordance with the rides gov-
erning residence uader the AFDC program except that non—insti-
tetionalized persons under age 21 whose MA cligibility is based
on blindness or disability are residents if they are physically pres-
ent in Wisconsin,

(e} Institutionaltized persons. 1. For any instiutionatized per-
son who is under age 21, or who 15 age 21 or older and became
incapable of indicating intent before age 21, the state of residence
is that oft

a. The parents or the legal guardian, if one has been appointed,
and parental rights have terminated at the time of placement in an
mstifution; or

b. The parent applying for MA on behalf of the applicant if
the parent resides in another state and there is no appointed legal
guardian.

2. Institutionalized persons over age 21 are Wisconsin resi-
dents when they are physically present with the intent o reside in
Wiscongin except that persons who become incapable of indicat-

ing intent at or after age 21 are residents of the state in which they
are physically present.

(Y OCut-of-state institutional placements. When a state
arranges for a person to be placed i an institution located in
another state, the state making the placement is the state of resi-
dence rrespective of the porson’s indicated intent or ability to
indicate intent.

{g) Establishment of residence. Once established, residence
is retained until superseded by a new place of residence.

{4} FURNISHING OF A SOCIAL SECURITY NUMBER. () All indi-
viduals for whom MA bencfits are requested shall have a social
security number and shall furnish the number to the agency,
except an individual who is one of the following:

1. An alien who is requesting medical assistance only for
emErgency Services; or

2. A child who is eligible for medical assistance under 42
USC 1396z {e) (4). During the time that the child is eligible under
42 USC 1356a {e} (4}, the agency shal use the mother’s social
security number,

{b) I an applicant does not have a social security number,
application for the number shall be made by or on behalf of the
applicant to the foderal social security administration, If there iz
a refissal to fiurish a mamber or apply for 2 number, the person for
whoem there is 2 refusal is not eligible for MA. The department
may not deny or delay services to an otherwise eligible applicant
pending issuance or verification of the individual’s social security
mumber.

(5} ASSIGNMENT OF MEDICAL SUPPORT. The parent or caretaker
relative of & dependent child enumerated in 5. 49.19 (1) (2, Stats.,
shall be deemed to have assigned alf rights to medical support to
the state as provided in 5. 49.45 (19) (), Stats. If there is 2 refusal
o make the assignment, the persor who refuses is not eligible for
MA.

(6} NOT A PERSON DETAINED BY LEGAL PROCESS. A person
detained by legal process is not eligible for MA benefits. For pur-
poses of this subsection, “detained by legal process” means incar-
cerated because of law violation or alleged law violation, which
includes misdemeanors, felonies, and delinquent acts. A person
who returns o the coust after observation, is found not guiity of
a law violation by reason of mental defictency and is subsequently
eommitted to 2 mental institation shall not be considered detained
by legal process.

(7} NOT A PERSON RESIDING IN AN INSTITUTION POR MENTAL DIS~
BASES. A person 21 o 64 years of ape who resides in an institation
for mental diseases (IMD)} is not eligible for MA benefits, unless
the person is 21 years of age, was a resident of the IMD immedi-
ately prior to turaing 21 and bas been continuously a resident of
the IMD since then, An IMD resident 21 to 64 years of age may
be eligible for MA benefits while on convalescent leave from the
IMD,

(8} NOT ANINELIGIBLE CARETAKER RELATIVE, A caretaker rela-
tive enumerated in 5. 49.19 (13 (a), Stats., with whom a dependent
chitd as defined in 5. 49.1% (1) (a), Stats., is lving when the income
and resources of the MA group or fiscal fest group exceed the limi-
tations of g8, 49.19 and 49.77, Stats., or title XVI of the social secu-
rity act of 1935, as amended, is not eligible unless the caretaker
relative is SSk-related in accordance with sub. (I} {c}, or 15 2
woman who is medically verified to be pregnant.

{9} Not A STRIKER. A person on strike is not eligible. When
the striker is a carctaker refative, all members of the MA group
who are 18 vears of age or older shall be ineligible except that if
the member of the MA group who is on strike is medically verified
pregnant or, if the MA. group inchzdes a medically verified preg-
nant woman, the pregnant woman continues to be eligible during
her pregnancy and through the month in which the 60th day fol-
lowing the cnd of pregnancy falls. In this subsection, “siriker”
means anyose who on the last day of the month i involved in a
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strike or a concerted effort with other employees o stop work,
including a stoppage of work due to the expiration of a collective
bargaining agreement, or any concerted slowdown or other con-
certed interraption of operations by employees.

Histary: Cr. Register, February, 1986, No. 362, eff. 3-1-86; wn. (1) {b) 1., Regis-
ter, February, 1988, No. 386, eff. 3-1--88; emerg. r. and recr. (7), eff. 8—1-88; . and

weer (7), Register, December, 1988, No. 396, off. 1-1-89; emerg. am. (7), ¢ff

&-1-89; am, {7}, Register, February, 1990, No. 410, eff, 3-1-90; am. {1} ) 1, 2. sand
4, (2}, (3} (b) and (9), r. and recr. (43, Register, March, 1993, No. 47, eff. 4-1-93;
emety. am. (1) {2} and ) 3., off. 7-1--99; am. 1) (a) and (b} 3. and cr. (1} (f), Register,
March, 2000, No. 531, eff. 4-1-0¢; cox. (13 (g) and {h), Register, November, 2600, No.
539, eff. 12--1-D{4 correction in £1) (b} 1. made under . 13.93 {m) ) 7., Stats,

HFS 103.04 Asset and income limits, The nonexempt
assets and budgetable income of the MA group or, when applica-
ble, the fiscal test group, shall be compared to the following asset
and income Himits established in this section to determine the eli-
gibility of the MA group:

(1) CATEGORICALLY N2EDY. {8} The MA group or fiscal test
group shail first be tested against the categorically needy standard.
Persons who meet the non-financial eligibility conditions and
who meet the income and asset standards specified in this subsec-
tion shall be determined cligible as categorically needy | accor-
dance with s. 49.46 {1} {e), Stats., and shall receive MA bencfits
in accordance with 8. 49.46 (2), Stats., and chs. HFS 161 to 108,

{b)y The AFDC-related categorically needy income standard
for MA applicants shall be the appropriate AFDC assistance stan-
dard as specified ins. 4219 (11) {a) 1., Stats., except that persons
wha are ineligible to receive AFDC solely because of the applica-
tion of 5. 49.19 (11) (a} 6., Stats., which specifies that payments
that are not whole doliar amounts shall be rounded down to the
nearest whole dollar, shall receive MA as categorically needy, The
AFDC-related categorically needy asset standard shall be the
same as that set out in 5. 49.19 (4), Stats.

{c) The S8lrelated categorically needy income standard shall
be the maximum 581 payment including state supplement that a
singhe person or a couple, as appropriate, could receive in Wiscon-
sin under s. 49.77, Stats., or federal title XV1 of the social security
act-of 1913, as mendcci The SS8I-related categorically needy

asset standard shall be the same as spemﬁed in section. 1613 of title_

XVI of the social security act of 1935, as amended.

{2} MepicaLey NEEDY. If the MA group or fiscal tcsi: group is
not eligible as categorically needy, the medicatly needy standard
shall be applied. Persons who meet non-financial conditions for
eligibility and meet the income and assets criteria set forth in s.
49.47 (4) (b) and (c), Stats., and this chapter, except for AFDC—
related adult caretakers who are not blind, disabled or age 65 or
older, shalt be determined medicalty needy and shall receive MA
benefits in accordance with s. 49.47 {6}, Stats,, and chs. HFS i01
through 108,

(3) Excess INcoMmE casss. (a) In thi: subsectlon s;)eﬁd?
down periad” means the period during which excess income may
be expended or obligations to expend excess income may be
incurred for the purpose of obtaining AFDC-related or SSI-
related MA cHgibility, as described under s. HFS 103.08 (2) (a)

(k) When an SS8I-related or AFDC-related fiscal fest group is
found ineHgible as medically needy and excess income is the only
reason, the group may expend or incur obligations to expend the
excess income above the appropriate medically needy income
Himit pursuant to s. 4947 (4) (¢) 2, and 3., Stats., and this chapter,
If after incurred medical expenses are deducted, the remaining
income is equal to or less than the income Emit, the MA group
shail be determined medicaily needy and shali receive MA bene-
fits in accordance with s, 4947 (6), Stats., and chs. HFS 101 10 108
for the balance of the spend~down period.

(¢} Health insurance premiums actually incurred or paid, phus
any medical service recopnized by state law received by a member
of the MA or fiscal test group shall be counted toward fulfilling
the excess income expenditure or incurrence reguirement when
the service is prescribed or provided by a medical practitioner who
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is licensed by Wisconsin or another state and if either or both of
the following conditions are met:

1. The service is received during the spend--down period; or

2. The expense was incurred prior to the spend-down period
and a fiscal test group member is stll legally responsibie for the
debt and is consistently making payments, in which case the pay-
ments made during the spend-down period shall be counted.

{d) No medical costs that are incurred and are 0 be paid or have
been paid by a person other than the applcant or members of the
fiscal test group may be counted toward fulfilling the excess
income expenditure or incurrence requitement. No expense for
which a third party is liable, including but not limited to medicare,
private health inswrance, or a cowrt-ordered medical support
obitgation, may be used to meet the expenditure of excess income
requirement.

{4} SPECIAL FINANCIAL STANDARDS FOR INSTITUTIONALIZED
pERSONS. The categorically needy and medically needy asset stan-
dards shali be the same for institutionalized persons as for non-in-
stitutionatized persons, except that in determining initial eligibil-
ity under 5. HFS 103.073 for an institutionalized individual with
& copimunity spouse the asset standard shal be the regular S81-
related MA group size one assef standard ag provided under s.
49,47 (4)(b) 3g., Stats., plus the community spouse resource
aliowance as provided under 5. 49,455 (6) (b}, Stats. The eligibil-
ity standards against which an institutionalized person’s income
is tested shall be the following:

{ay Caregorically needy standard. The categorically needy
standard for an institutionalized person shall be an amount egual
to 3 times the federal share of the SSI payment for one person liv-
ing in that person’s own home.

(b) Medically needy standard.  An institutionalized person
shall be determined medically needy in accordance with reguire-
ments under 42 CFR 4331007,

(5) IRREGULAR CaSES, (a) Mixture of AFDC and 55F-related-
ness. When there is a mixture in an MA group of AFDCrelated-
ness and SSE-relatedness, AFDC-related financial eligibility pro-
cednres shall be used exeept when no minor child is in the home

i Ahich case SSiw-lclatcd procedurés shall be nsed.

(b) Fiscal test groups in which some are recei ving AFDC and
some are applying for MA onfy. 1. If some members of the fiscal
test group are receiving AFDC and some are not, the eligibility of
the non-AFDC recipients shall be determined by comparing the
assets of the entire fiscal test group to the appropriate asset stan-
dard and by comparing the income of the non-AFDC membérs or,
if appropriate, the fiscal test group, o the appropriate share of the
total family income standard,

2. For purposes of this paragraph, the family consists of par-
ents and all children, inclixding AFDC recipients, in the household
for whom either spouse is legally responsible, except that the fam-
ify does not include 881 recipients and children who do not have
a fegally responsible parent in the home.

{c)y SSE-related child when family e ineligible. A blind or dis-
abled child in a family found financially ineligible for AFDC-
related MA may have his or her eligibility determined individu-
ally according to SSI-related financial procedures for child-only
cases specified in s, HFS 103,05,

{dy Non-legally responsible relative (NLRR) case. 1. 1 S81-
reJated adudss are caring for a minor child for whom they are not
legally responsible, the adults shall have their financial eligibility
determined zccording to AFDC-related procedures, except that
their eligibility may be determined according to 8Sl-related
financial procedures if they are found incligible for AFDC-
related MA because of earned income or if they elect to be pro-
cessed as SSE-refated,

2. The income and assets of a child residing with an NLRR
shali be measured against the AFDC-related standard for one per-
som, except that when the NLRR chifd is blind or disabled eligibii-
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ity shal} be determined according fo SSE-refated financial proce-
dures,

3. Ifthe child is found financially ineligible, the eligibility of
the NLRR. caretaker refative shall be determined by measuring
that refative’s income and assets against AFDC—zelated eligibility
standards.

(e} Child residing in a licensed joster or group home. For a
child who lives in a foster or group home licensed under chs, HFS
56 or 57, only the child’s own income and assets shall be used
when determining the child®s financial eligibility. The child’s
income and assets shall be measured against the AFDC-related
income and asset standards for one person.

{6} BapGErCARE. (a) A proup that meets the requirements of
8. HFS 103.03 (1) (f) and (2} to (%) and the income limits in this
subsection or in 8. HFS 103.085 {(6) is cligible for BadgerCare.

(o) For all applicant BadgerCare fiscal test groups, the income
iimit is 185% of the poverty line, or a lower percentage of the pov-
erty lime cstablished by the department in accordance with s
49.665 (4) (at), Stats.

{7} Serecial BADGERCARE BUDGETING PROCEDURES. {a) Bad-
gerCare group. The following persons who reside in the home
with the primary person shall be included in the BadgerCare group
if otherwise non-financially ¢ligible and applying for Badger-
Care:

. The ptirnary person.

2. The primarty person’s spouse.

3. A natural or adoptive child under age 19 of the primary per-

4. A parent of a child under subd. 3.

5. The spouse of a parent under subd. 4.

6. The natural or adoptive child of the primary person’s child
under subd, 3.

7. The spouse of the child in subd. 3., if that child is a parent.

(b) BadgerCare fiscal test group. 1. The income of the follow-
ing persons shall be included when determining the eligibility of
the BadgerCare group:

a. Any person listed in par. (a).

b. Except for SSI recipients, any person residing with mem-
bers of the BadgerCare group who is legally responsible for any
member.

2. Except for S51 recipients, the needs of the following per-
sons shall be used to determine the eligibility of the BadgerCare
group:

a. Any person listed i par. {a).

b. Children under age 19 of the primary person who are eligi-
ble for AFDC-related or SSE-related MA.

c. Amy person residing with members of the BadgerCare
group, and who is legally responsible for any member,

(¢} Non-legally responsible relative (NLRR) case. The
mcome of a minor child residing with an NLRR caretaker shall be
measured against the BadgerCare income limits for one person.

{d) 18 year old case. An 18 year old who resides with his or
her parent or parents may have his or her BadgerCare eligibility
determined either with the parent or parents or separately.

{B) MEDICAIY PURCHASE PLAN FINANCIAL ELIGIBILITY CRITERIA.
(a) A person who meets the requirements of 5. HFS 102.03 (1)
{g) and (2) to (9) and the Inconse and asset Hrnits described in this
subsection is eligible for the medicaid purchase plan,

by The person’s total net family income is less than 250% of
the federal poverty Hine as determined by the person’s family size.
Net income is ealeulated using the standard SSI disregards and
exemptions. The income disregards are the following:

t. Sixty-five deliars and one-half of the family’s remaining
earned income, [f the family does not have any uncarned income,
$85 and one-half of the family’s remaining earned income,

2. Twenty doilars of any unearned income.
3. impairment—related work expenses.

(¢} The person has non—exempt assets less than the asset limit
described under s. 49.472 (3) (b), Stats.

(d} If the person leaves the medicaid purchase plan and subse-
guently re-enrclls in the program, the person’s independence
zocount and any interest, gains, or dividends from that account are
disregarded for purposes of subsequent eligibility determinations.

{9) SPECIAL MEDICAID PURCHASE PLAN BUDGETING PROCE-
DURES. (8} Medicaid purchase plan group. Any of the foliowing
persons who reside in the home with the applicant or recipient
shall be included in determining the family size of the person
applying for the medicaid purchase plan, with this family size
used in caleulating the person’s financial eligibility under this sec-
tion:

1. The applicant.

2. The applicant’s spouse.

3. Any dependent child of the applicant as described in s.
49,14}, Stats.

(b) Medicaid purchase plan fiscal test group. The income of
any person listed i par. {a) 1. or 2. shall be inchuded when deter-
mining financial eligibility of the applicant.

(c) Medicaid purchase plan coverage. 1. Medical assistance
under the medicaid purchase plan applies to the applicant or recip-
ient only.

2. The menthly premium for the medicaid purchase plan is
caloulated using only the income of the applicant or recipient.
Ristory: Cr Register. February, 1986, No. 362, eff. 3-1-86; am. (4) (intro.}, Rep-
ister, March, 1993, No. 447, eff. 4-1-93; correction in {1} (a) made under s. 13,93
{2m) (b} 7., Stats, Register, April, 1999, Mo, 520; emerg, am. (3) {a), eff. 7-1-99; am,
{33 (a) and or. (6} and {7), Register, March, 2000, No. 531, eff. 4—1-00; or, (§) and £9),

Register, November, 2008, No. 539, off, 12--1-00; correction in (5) {e) made under
8 13.93 (2m) {b) 7., Stats,

HFS 103.05 Determining assets and income in
child—only cases. {1) MEANING OF CHILD-ONLY CaSE. A
child-only case exists when:

{a) A family has been determined financially ineligible for

AFDC—related MA only and there is a child in the family who is

SSI-refated but not receiving SST payments;

(b} A step-parent family requests MA exclusively for a step-
child;

(¢} A step-parent family refuses or is determined ingtigible for
AFDC;

(dy A step—parent farmily is determined financially incligible
for MA only; or

(e} A step-parent family is determined ineligible for MA
because a carctaker relative is a striker,

(2} EstaBLISHING CHIED-ONLY MA GROurs.  In chiid-only
cases, the child or children of each legal parent shall form their
own MA group and shall be tested for financial eligibility with the
children’s own income and assets, if any, plus the income and
assets deemed to the children of this group according to subs. {3)
and {4}

(3) DEEMING OF PARENTAL ASSETS. (a) All of the legal parent’s
nonexempt assets shall be deemed to the child in 3--generation and
stepparent cases.

(b} Incases of zn 8S-related child where 2 parents are in the
home, parental assets in excess of the SSI asset limit for 2 persons
shall be deemed fo the blind or disabled child. Where there is one
parent, parental assets in excess of the S81 asset Hmit for one per~
somn shall be deemed to the blind or disabled child in accordance
with 42 CFR 435.845.

{4} DEEMING OF PARENTAL INCOME. {(2) Th the third-genera-
ton child, Al of the net income of the second-generation minor
parent shalt be deemed to the third-generation child,

(b} To the stepehild. The income deemed to the stepchild shall
be the remainder of the total of the net income of the legal parent
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minus the categorically needy income standard based on the num-
ber of ineligible family members.

(¢} 1o the S5I-related child. The amount of parental monthly
income deemed to the SSl-related child shall be determined
according to the procedure set out in this paragraph. The depart-
ment shall adjust the monthly amounis in accordance with
changes m the SS8I program. Beginning with unearned income,
parental monthly gross income shall be deemed to each ineligible
child to bring the child’s income up to an amount equal to one-half
the maximum federal share of the SST benefit paid to a single indi-
vidual living ia his or her own household. The remaining parental
income shall be deemed to the SSi-related child as follows:

1. When the only type of parental income remaining is
unearmned, 520 shall be subtracted. Then, where there are 2 parents,
an amaunt equal to the maximum federal share of the 851 benefit
paid o a couple living in their own houschold shal be subtracted,
and where there is one parent, an amount cqual to the maximum
federal share of the SSI benefit paid to an individual living in his
or her own household shall be subtracted. The remaining income
shalt be considered available to the SSl-zelated child as unearned
income.

2. When the only type of parental income remaining is earmed,
$85 shall be subtracted. Then, where there are 2 parents, an
amount equal to 3 times the maximum federal share of the 58I
benefit paid to an individual living in his or her own household
shall be subfracted, and where there is one parent, an amount egual
o 2 times the maxinum federal share of the S8 benefit paid to an
individsal living in his or her own household shall be subtracted.
The remaining income shall be considered available to the 58i—
related child as uneamned income.

3. When parental income remaining is a mix of unearmned and
carned, 320 shall be subtracted using unearned income first, From
any remaining earned income, $65 shall be subtracted and then
ong-half of the remainder. When there are 2 parents, an additional
amount egual to the maximum federal share of the SSI benefit paid
to a couple Hving in their own household shall be subtracted, and
when there is one parent, an additional amount equal to the maxi-
mum federal share of the 851 benefit paid to an individual Hiving
irx his or her own household shall be subtracted. The remaining
income shall be considered available to the SSI-refated child as
unearned income.

{5} INCOME LIMITS FOR CHILD-ONLY MA GROUPS. (2) In third-
generation and stepchild cases, each MA. group shall be tested
against an income standard consisting of a proportionate share of
the AFDC-related standard for the appropriate family size. For
purposes of this paragraph, “family” means parents and all chil-
dren in the household for whom either spouse is legally responsi-
ble, including the third-generation, but not S8 recipients or
NILRR children. If the stepchild or third-generation child is ineli-
gible for MA because of excess income, the applicant may elect
either a family spend-down period or a child-only spend-down
peried to gain MA eligibility.

(b} The eligibility of an $8I-related child shall be determined
by testing against the $Sl-related income standard for one person,

History: Cr Register, Febroary, 1686, No. 362, eff. 3-1-85,

HFS 103.06 Assets. {1) SPECIAL SITUATIONS OF INSTITU-
TIONALIZED PERSONS. {a) In determining the eligibility of an insti-
tutionalized person, only the assets actuaily available to that per-
son shall be considered.

(b} The homestead property of an institutionalized person is
not counted a5 an asset if

1. The instifutionalized person’s home is currently occupied
by the instifutionalized person’s spouse or a dependent refative. In
this subdivision,“dependent relative” means a son, daughter,
grandson, granddaughter, stepson, stepdaughter, in-law, mother,
futher, stepmother, stepfather, grandmother, grandfather, aunt,
uncle, sister, brother, stepbrother, stepsister, halfsister, half-
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brother, niece, nephew or cousin who is firencially, medically or
otherwise dependent on the institutionalized person;

2. The institutionaltzed person intends to return to the home
and the anticipated absence from the home, as verified by a physi-
cian, is less than 12 months; or

3. The anticipated azbsence of the instifutionalized person
from the home is for more than 12 months but there is a realistdc
expectation, as verified by a physician, that the person will retum
to the home. That expectation shall include a determination of the
availability of home health care services which would enable the
recipient 1o live at home.

{c} If none of the conditions under par. (b) is met, the property
is no longer the principal residence and becomes non-homestead
property.

{d) When income that has been protected for institationakized
recipients accumulates to the point that the asset limit is exceeded,
MA cligibility shall terminate. Ehgbility may not be reinstated
uatil the assets are below the limit at which time a new application
shall be required.

{e) To maintain continuous MA eligibility the recipient may
apply assets as a refund of MA benefifs fo the department, In no
instance may refunds exceed benefits received,

{2} Moror VEHICLES. (a) In this section;

1. “Motor vehicle” means a passenger ear or other motor
vehicle used to provide transpertation of persons or goods and
which is owned by a person in the MA or fiscal test group.

2. “Equity value” means the fair market value minus any
encumbrances which are legal debis.

3. “Fair market value” means the wholesale value shown in
a standard guide on motor vehicie values or the value as estimated
by a reliable expert.

(b} For persons whose eligibility is being determined accord-
ing to AFDC categorically needy financial standards, the follow-
ing condlittons shall apply:

1. If one vehicle is owned, up to $1,500 of equity value is
exempt; and . - o S

2. Hf'more than one vehicle is owned, up to $1,500 of cquity
value of the vehicle with the greatest equity value is exempt. The
equity value of the vehicle with the greatest equity value in excess
of $1,500 and the equity value of any other vehicle is counted as
an asset.

(b} For persons whese cligibility is being determined
according to AFDC medically needy financial standards, the fol-
lowing conditions shall apply:

1. H one vehicle is owned, it is exempt from consideration as
an asset regardiess of value;

2. If more than one vehicle is owned, a second vehicle is
exempf from consideration as an asset if the agency determines
that it is necessary for the purpose of employment or to obtain
medical care; and

3. The equity value of any nonexempt vehicle owned by the
applicant is counted as an asset.

(c) For persons whose cligibitity is being determined aceord-
ing to SSI categorically needy or medically needy financial stan-
dards, the fellowing conditions shall apply:

. Fone vehicle is owned it is exerapt if it meets one of the
following conditions:

& It is necessary for employment;

b. It is necessary for medical treatment of a specific or regular
medical problem;

. It is modified for operation by or fransportation of a handi-
capped person; or

d. Itis necessary because of chimate, terrain, distance or simi-
iar factors to provide transporfation to perform essential daily
activities.
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2. Ifno automobile is exempt under subd. 1., one automobile
is not counted as an asget to the extent that its current fair market
value dogs not exceed $4,5300. Fair market value in excess of
84,500 counts toward the asset Himit.

3. If more than one vehicle is owned, the equity value of the
nonexempt vehicle is counted as an asset,

{3} JouNT ACCOUNTS AND JOINTLY HELD PROPERTY. (a} Joins
accounts. A joint account shall be deemed available to each per-
sor: whose name is on the account or listed as an owner. The value
of a joint savings or checking account shall be determined as fol-
lows in determining eligibility for MA-

I. For persons who receive MA who are not age 65 or over,
or not blind or disabled, the division of a joint account shall be
determined according o applicable federal law; and

2. For persons who receive MA who are age 63 or over or who
are blind or disabled, joint accounts shall be divided as follows:

a. If both owners of the joint account receive MA, equal
shares of the joint account shall be included for the purpose of
determining MA eligibility; and

b. If only one owner of the joint account receives MA, the full
amount of the joint account shall be inchuded for the purpose of
determining MA eligibility.

(b)) Jointly held propersy. 1f the applicant or recipient is a joint
owner of property with a person who refuses to sell the property
and who is not a legally responsible relative of the applicant or
recipient, the property shall not be considered available to the
applicant or recipient and may not be counted as an asset. If the
property is available to the applicant or recipient, it shall be
divided equally between the joint owners.

{4) HOMESTEAD PROPERTY. (a) A home owned and lived in by
an applicant or recipient is an exempt asset.

{b) Net proceeds from the sale of homestead property shail be
treated as assets as follows:

1. For AFDC-related MA the proceeds are considered avail-
able assets in the month of receipt and, if retained, in any of the
following months;'and

2. For §8l-related MA the proceeds are disregarded if they
are placed in an escrow account and used to purchase another
home within 3 manths. After 3 months the proceeds are consid-
ered available.

{5} NON-HOMESTEAD REAL PROPERTY, (2} If the equity value
of the non—homestead property together with all other assets does
not exceed the asset Hmit, the person may retain the property and
be eligible for MA.

{b) If the value of non—homestead property together with the
value of the other assets exceeds the asset limit, the non-home-
stead property need not be counted as an asset if it produces a rea-
sonable amount of income. In this paragraph, “reasonable amount
of income means a fair return considering the value and market-
ahility of the progerty.

fc) If the total value of non-homestead property and non—ex-
empt assets exceeds the asset limit, the persen who owns the non—
homestead property shall list the property for sale with a Lcensed
realtor at & price which the realtor certifies as appropriate, If the
property is listed for sale, it may not be counted as an asset. When
the property is sold, the net proceeds shall be counted as an asset.

(8} Lire pstars. The applicant or recipient may hold a life
estate without affecting eligibility for MA. If the property or the
life estate is sold, any proceeds received by the applicant or recipi-
ent shail be considered assets. In this subsection, “life estate”
means a claim or interest a person has in a homestead or other
property, the duration of the interest being limited to the lifs of the
party holding it with that party being entitled to the use of the prop-
erty including the income from the property in his or her Hfetime,

{7} Trusts. (a) Trust funds shall be considered available
assets, except that:

1. Trust funds payable to a beneficiary only upon order of &
court shall not be considered available assets if the trustee or other
person interested in the trust first applied to the court for an order
altowing nse of part or all of the frust fund to meet the needs of the
beneficiary and the court denied such application;

2. Trust funds held in a trust which meets the requirements of
5. 701,06, Stats., shall not be considered available assets unless the
settlor is lepally obligated to support the beneficiary;

3. For 8Sl-related MA applicants and recipients, the perti-
nent 851 standards on the treatment of frusts as resources shall
apply; and

4. For AFDC-related applicants and recipients, the pertinent
AFDC standards on the treatment of trusts as resources shall
apply.

{8} Prrsonal PROPERTY. Houschold and personal effects of
reasonable value, considering the number of members in the fiscal
test group, shall be exempt.

{2} Loans. Money received on loan shall be exempt unless it
is avaifable for current living expenses, i which case the money
shall be treated as an asset even if a repayment schedule exists.

{10} LiFE mNSURANCE POLICIES. The cash value of a Efe insur-
ance policy shall be considered an asset, except that for SSI-
related persons it is an asset only when the total face value of all
pelicies owned by the person exceeds $1,500. In this subsection,
“cash value” means the net amount of cash for which the policy
could be surrendered after deducting any loans or liens against it,
and”face value” means the doflar amount of the policy which is
payable on death.

{11) Lumr sum payments. All lump sum payments, uniess
specifically exempted by federal stafute or regulation, shall be
treated as assets instead of iscome. In this subsection, “lump sum
payment’means & nomrecurring payment such as retfroactive
social security bencfits, income tax refunds, and retroactive
unemployment benefits.

{12) WoRrk-RELATED ITEMS. Work-related items esgential to
the employment or self-employment of a houschold member,
except motor vehicles, are exempt from being counted as assets,
For business or farm operations, internal revenue service {IRS)
returns shall be used to determine whether or not the operation is
profitable or moving toward becoming profitable. If the operation
is not profitable or becoming profitable, all assets related to the
operation shall be counted in the determination of eligibility.

(13} SPECIAL EXEMPT ASSETS FOR BLIND OR DISABLED PERSONS,
The following assets shail be exempicd in determining the eligi-
bility of blind or disabled persons:

{a} Assets essential 1o the continuing operation of the person’s
trade or business;

{b) Income-preducing property; and

{c) Funds conserved for a departmentally approved plas for
self-support of a biind or disabled person. The conserved funds
shall be segregated from other funds. Interest earned on conserved
funds is exempt so long as the conserved funds do not exceed the
provision of the approved plan.

{14) Lanp conTRACTS. {2) The applcant or recipient shall
obtain a written estimate of the fair market vatue of a land contract
from a source active in the market for land contracts in Wisconsin.

{by Hf the applicant’s or recipient’s vendor interest in a land
contract exceeds the medically needy asset Hmit under . 4947 ()
(D), Stats., the applicant or recipient shal? offer the land contract
for sale. The applicant’s or recipient’s vendor intercst in a land
contract shall be counied as an available asset undess he or she pro-
vides written documentation from a source active in the market for
land contracts in Wisconsin proving that his or her interest in the
land contract cannot be sold.

{15} INDEPENDENCE ACCOUNTS. (8) Account provisions. 1.
Contributions to any of the recipient’s registered independence
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accounts are subject to the rales described in this section and to
any policies of the respective financial institation governing the
ACCOUNTL.

2. AH contributions fo the recipient’s independence account
or accounts, including interest, dividends, or other gains from the
principal, shall be treated as an exempt asset for the purpose of cal-
culating eligibility for the medicaid purchase plan,

3. The purpose of an independence account is to allow the
recipient to purchase any items or services that may aid in his or
her pursuit of personal or financial independence.

4. The medicaid purchase plan recipient shail be the sole
owner of any account registered as an independence account.

5. Retirement or pension accounts registered as independence
accounts are not required 10 remain as separate hoddings from the
recipient’s other non-exempt retirement o pension assets.

6. The county agency shall monitor the recipient’s indepen-
denee account as described in the medicaid review period for the
medicaid purchase plan. The review process shall include verify-
ing al} contributions to the recipient’s independence account with
the financial institetion hoiding the recipient’s account.

7. The sum total a medical assistance recipient deposits in ali
independence accounts may not exceed an amount equal to 50%
of the recipient’s gross earned income for the medicaid review
period. If a recipient’s conitibutions to his or her independence
accounts total more than an amount equal to 50% of his or her
gross eamed income within the medicaid review period, an
amouni equat to one—fweltfth of the contributions greater than an
amount equal to 50% of gross camned income shall be added to the
recipient’s monthly premium payment under s. HFS 103.087 for
the next 12 months of eligibility.

(b} Independence aeccount registration. 1. A person shall reg-
ister each independence account with the county ageney. A per-
son shall re—register the independence account with the county
agency if the financial mstitution or other information for the
independence account changes,

2. A medicaid purchase plan recipient shail complete an
account registration form to register the account as an indepen-
dence account. i

3. The applicant or recipient shall report any changes in per~
sonal or financial status that may affect his or her eligibility for
medical assistance to the county agency as described in s. HFS
104.02 (6}

4. For all registered independence accounts that are not retire-
ment or pension accounts, the date of account creation mey be no
earlier than the date a medicaid purchase plan recipient is deter-
mined eligible for medical assistance under this section, For all
registered independence accounts that are not retirement or pen-
sion accounts, the funds in the independence account shall be held
separate from a recipient’s non—exempt assets.

History: Cr. Register, February, 1986, No. 362, eff. 3-1-86, am. {I) (d}, r. and recr.
(L) {e), Register, Janunry, 1987, No, 373, off, 2-1-87; am. {6), ¢z (14}, Register, July,
1089, No, 403, eff. &-1-82; am. () (b} ox (2} (om), v snd roer (23 (o}, Register,
[recember, 1990, Ne. 420, off. 1-1-91; am. (1} () L, r. and recr. {4} (b}. Register,

March, 1993, No. 447, €T, 4-1-93; cr. (15}, Register, November, 2000, No, 539, eff.
[2-1-00.

HFS 183.063 Divestment prior fo August 9, 1989,
(1) Appuicapiiry. This section applies to all applicants for MA
and recipients of MA who disposed of 2 resource at less than fair
market value prior to August 9, 1989 and to all inter-spousal
transfers occurring before October 1, 1989, Section HFS 103.065
applies to all institutionalized applicants and recipients who
divest on or after August 9, 1989, except for inter-spousal trans-
fers occurring before October 1, 1989,

{tm} Purrose. This section implements 5. 40.45 (17), 1987
Stats., which makes an applicant for or recipiont of MA incligible
when the applicant or recipient disposed of a resource at less than
fair market value within 2 vears before or at any time after his or
her most recent application for MA or any review of eligibility for
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MA, Section 49.45 (17) (d), 1987 Stats,, is specifically concerned
with an applicant for or recipient of MA who resides as an inpa-
tient in & skilled nursing facility (SNF), intermediate care facitity
(ICF) or inpatient psychiatric facility and who disposed of home-
stead property at any time during or afier the 2 year period prior
to the date of the most recent application or any review of eligibil-
ity.

(2} DIVESTMENT OF NON-HOMESTEAD PROPERTY. (8) Amount of
divestment. For any person who disposed of a resource, except a
homestead or other exempt resource, at less than fair market value
within 2 years before or at any time after his or her most recent
applicatior: for MA, or any review of eligibility, the agency shall
determine the amount of the divestment in the following manner:

1. If the compensation received is less than net market value,
the difference between the compensation received and the net
market value is the divested amount and shall be considered an
asset.

2. [Hf the divested amount plus other nonexempt assets are
equal to or less than the appropriate assets limit, the divestment
shall not be considered a bar to eligibility.

3. Ifthe divested amount pius the other nonexempt assets are
greater than the appropriate assets Hmit, the excess over this limit
shall be the amount of divestment to be expended for maintenance
needs and medical care,

{b) Divestment as a barrier fo eligibiling. 1. Divestment by any
person within 2 years before or at any time after his or her most
recent application for MA or any review of eligibility shall, unless
shown to the contrary, be presumed 0 have been made in con-
templation of receiving MA. Divestment bars eligibility for MA
except as provided in subds. 2. and 3. and par. {¢).

2. To rebut the preswmption that divestment was made in con-
templation of seeking aid, the applicant shall furish convincing
evidence to establish that the transaction was exchusively for some
other purpose, For example, the applicant miay rebut the presump-
tion that the divestment was done in contemplation of receiving
aid by showing by convincing evidence that at the time of divest-
ing the applicant had provided for future maintenance needs and
medical care. . :

3. Divestment shal! only be considered a barrier to eligibility
when the net market value of all the resources disposed of exceeds
the medically needy asset levels in s. 49.47 (4) (b) 3., Stats.

4. Division of resources as part of a divorce or separation
action, the loss of 2 resource due to foreclosure or the repossession
of a resource due to failure to meet payments is not divestment.

{c} Removing divestment as & barrier to eligibility. 1. Divest-
ment is no fonger a barrier to MA eligibility for persons who are
determined to have divested nor-homestead property:

a. If the divested amount is $12,000 or less, when the sum of
the divestment has been expended for maintenance needs and
medical care of the applicant or recipient or when 2 years have
elapsed since the date of divestment, whichever occurs first; or,

b. [If the divested amount exceeds $12,000, when the entire
sum of the divestment has been expended for maintenance needs
and medical care of the applicant or recipient,

2. The amount expended for maintenance needs and medical
care of the applicant or recipient shalf be calculated monthly, as
follows:

a. For a non-institutionalized person, the expended amount
is the medical care expenses for the person plus the appropriate
medically needy income limit for either AFDC or 881, depending
upon which program the person would be eligible for under MA,
were it nof for the divestruent; and

b. For a person institutionalized in a SNF, ICF or inpatient
psychiatric facility, the expended amount is the total cost of the
institutional care.

(3) DiVESTMENT OF HOMESTEAD PROPERTY. (2} Applicability,
Divestment by any person of his or her homestead property is a
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barrier fo eligibility only if he or she is a resident of an SNF, ICF
or mpatient psychiatric facility.

(b} Amount of divestment. A person who is a resident of an
SNF, ICF or inpatient psychiatric facility who disposed of his or
her homestead for jess than fair market value on or afier July 2,
1983, but within 2 years before or at any time after his or her most
recent application for MA or any review of his or her cligibility for
MA, shail have the amount of divesfment determined in the same
manner as in sub. (2} (a).

(¢} Divestment as a barrier 1o eligibility, 1. Divestment of a
homestead by any person residing as an inpatient in an SNE, ICF
or inpatient psychiatric facility within 2 years prior 10 the date of
his or her most recent application for MA or any review of his or
her eligibifity for MA, shall, unless shown to the contrary, be pre-
sumed to have been made in contemplation of receiving MA,
Divestment bars eligibility for MA except as provided in subds,
2. and 3., and par. {d).

2. To rebut the presumption that divestment was made in con-
templation of receiving aid, the applicant shal} fumnish convincing
evidence to establish that the transaction was exclusively for some
other purpose. For example, the applicant may rebut the presump-
tion that the divestment was done in contemplation of receiving
aid by showing by convincing evidence that, at the time of divest-
ing, the applicant had provided for his or her future maintenance
needs and medical care.

3. Divestment shalf only be considered a barrier to eligibility
when the net market value of all the resources disposed of cxceeds
the medically neady asset levels in 5. 49.47 {4) (b) 3., Stats.

4. Divestment does not oceur in cases of division of resources
as part of a divorce or separation action, the loss of a resource due
to foreclosure or the repossession of a resource due to failure to
mMeet pAVMEnts.

(d) Removing divestment as a barrier to eligibilite. 1. Divest-
ment of a homestead is no longer a barrier to eligibility for institu-
tionalized persons:

a. If the amount of divestment to be expended for mainie-
nance needs and medical care is less than the average MA expen-
ditures for 24 months of care in an SNF, when the entire amount
of the divestment is expended for this care, or 2 years has elapsed
since the date of the divestment, whichever occurs first; or

b. If the amount of divestment to be expended for mainte-
nance needs and medical care is greater than the average MA
expenditure for 24 months of care in an SNF, when the entire
amount of the divestment has been expended.

2. Expended amounts shall be determined, as long as the per-
son is instiutionalized, by using the average monthly MA expen-
diture, statewide, for care provided in an SNF.

3. Anindividual who is an inpatient in a SNF, ICF or inpatient
psychiatric facility who has been determined to have divested a
homestead, may be found eligible if

a. 1t is shown to the satisfaction of the department that the
individual can reasonably be expected to be discharged from the
medical institution and return to that homestead;

b. The title 1o the homestead was transferred to the individu-
al’s spouse or child who is under age 21 or is blind or wially and
permanently disabled aceording to a determination made by the
department’s bureau of social security disability insurance;

¢. [t is shown to the satisfaction of the department that the
individual intended to dispose of the homestead etther at fair mar-
ket value or for other valuable consideration; or

d. 1t is determined by the department that the denial of eligi-
bility would work undue hardship on the individual.

History: Cr. Register, February, 1986, Neo. 362, eff. 3-1-86; renum. from H3S
103.62 and am., cr. {1}, Register, April, 1990, No. 412, eff. 5-1-90.

HFS 103.065 Divestment on or after August 9, 1989,
(1} Aveuicapiiry. This section applies to all institutionalized
applicants for and recipients of MA who dispose of resources at

less than fair market value on or after August 9, 1989, axcept for
inter—spousal transfers ocourring before October 1, 1989, and to
all institutionalized applicanis for and recipients of MA whose
spouse disposes of resources at less than fair market value on or
after July 1, 1990. Section HFS 103.063 applies to all applicants
and recipients who divested before August 9, 1989 and to inter-
spousal transfers occurring before October 1, 1989,

(2) Purpose. This section implements s. 49.433, Stats., which
provides for a period of restricted MA coverage when an individ-
ual who is institutionalized or becomes institutionalized, or the
individual’s spouse, disposes of resources at less than fair market
vahue,

(3} Dernitions. In this section:

{a} “Annuity” means a written contract under which, in return
for payment of a premium or premiums, an individual or individu-
als have the right to receive fixed, periodic payments for life or up
tor a fixed point in time.

(b) “Comspunity spouse” means a person who is legally mar-
ried as recognized under state law 10 an institutionalized individ-
aal but is not himself or herself an institutionalized individual.

{¢) “Expected value of the benefit” means the amount that an
irrevocable annuity will pay fo a primary annuitant or to joint
anrmuitants during his or her expected lifetime.

(d} “Institutionalized individual” means an applicant or recipi-
ent who is an inpatient in an SNF or ICF, an inpatient in a medicat
institution and with respect 1o whom payment is made based on
a level of care provided in an SNF or ICF, or receiving home and
commmnity-based care MA services under ss, 49,46 and 49,47,
Stats.

(e} “loint annuitants” means the institutionalized individual
and his or her spouse named as the payees under an annuity,

{H) “Medical assistance”™ or “MA™ means payment for services
provided to a resident of an SNF or ICF under 5. HFS 107.09 (2)
and {4) {(a}, payment to a medical institution as defined under 42
CFR 435.1009 for care based on a level of care provided in an SNF
or ICF, or payment for services provided under 4 home and com-
munity-based care waiver program authorized under 42 USC
13961 (c). '

(g} “Medical assistance card services” means the services cov-
ered under ch. HFS H)7, except for services reimbursed as instifu-
tional care, as defined by s. HFS 107.09 (2) and (4) (a), services
received in an SNF or ICF or a medical institution and services
reimbursed under a home and commumity--based care waiver pro-
gram authorized under 42 USC 1396n (c).

(h) “MA eligibility handbook™ means the medical assistance
program handbook issued by the department’s division of eco-
nomjc support for use by agencies in determining eligibility for
MA.

{iy “Primary annuitant” means the first individual, which may
be either the insttutionzlized individual or his or her spouse, to
recetve payment from an annuity.

{3} “Resource” has the meaning given in 42 USC 1382b, except
that the home, as defined in s, HES 101.03 (73}, is a nonexempt
resource,

(&) Dwvestment (1) Divestment resulting in inefigibility. An
institutionalized individual or someone acting on behalf of that
individual who disposes of resources at less than fair market value
within 30 months immediately before or at any time after the indi-
vidual becomes institutionalized i e individual is receiving MA
on the date he or she becomes institutionalized or, if the individual
is not receiving MA on that date, within 30 months immediately
before or at any time after the date the individual applies for MA
while institutionalized, shall be determined to have divested. A
divestment results in ineligibility for MA for the institationalized
individual unless made to an exempt party under par. (b} or {c) or
when one of the circumstances in par. (d} exist. An institntional-
ized individual may also be determined ineligible for MA if lis or
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her spouse disposes of resources ar less than fair market valve on
or after July 1, 1990. In this paragraph, “receiving” means entitled
te receive as well as actually receiving, in the same way that
“recipient” as defined in s. HFS 101,03 {150) means a person who
is entitled to receive benefits under MA as defined wnder 5. HFS
101.03 (95).

Note: The department advises that when the trangfer for less than fair market value
has been mads by the spouse of the institutionalized applicant or recipient, the deter-
mination of whether or not the transfer will be treated as 2 divestment will be made
pursuani to both the divestment provisions under 5. 49.45%, Stass,, and the spousal
impoverishment prevention provisions under s. 49455, Stats.

(am) Transfer of vesowrces within same month, In determining
the amount of the divestment to be satisfied, the agency shall con-
sider all transfers by either the institutionalized individual or his
or her community spouse at less than fair market value that occur
within a calendar month as one divestment.

(at) Transfer of resources to an frrevocable annuity on or after
October [, 1993, |. Whenever an institutionalized individual or
his or her spouse, or another person acting on behalf of the instin-
tionalized individual or s or her spouse, transfers funds on or
after October 1, 1993, to an irrevocable annuity in an amount that
exceeds the expected value of the benefit, the institutionalized
individual or his or her spouse shall be determined to have
divested.

2. The agency shall determine the amount of the divestment
under subd, 1. by:

& Determining the life expectancy of the primary annuitant
or joint annuitants using the life expectancy tables included in the
MA eligibility handbook. Table I shows the age at which the male
or female institutionatized individual chose the settiement option
for annuitization, life expectancy for an individnal of that age, and
estimated remaining years of kfe based on the age at which the
instiutionalized individual chose the settiement option, Table 1
shows the ages at which both the male and female joint annuitants
chose the setilement option for anmuitization, life expectancy for
each individual of that individeal's age, and estimated remaining
years of life based on the ages at which the joint annuitants chose
this settlement option; and

b.. Adding together the amount of all the payments from the
irrevocable annuity scheduled to be made after the month in which
the primary annuitant’s age or joint annuwitants’ ages exceed the
estimated remaining years of life. The divested amount is the sum
of aH the payments to be made from the irrevocable anpuity after
the month in which the primary annuitant’s age or joint annu-
itants” ages exceed the estimated remaining years of life.

Note: For a copy of the iy expectancy fables included in the MA eligibility hand-
book, write the Bureas of Weifare Inttiathves, Division of Eeonomic Suppert, PO,
Box 7935, Madison, W1 53707,

3. Ifthe agency receives a physician’s statement which states
that the primary annuitant or joint ansuitant had a diagnosed med-
ical condition which would shotten his or her life expectancy and
that the medical condition was diagnosed before the institrtional-
izad individual, his or her spouse, or someonc acting on behalf of
the institutionalized individual or his or her spouse transferred
funds to an irrevocable annuity, the agency shall determine the
expected vahue of the benefits based upor the physician’s state-
ment insiead of using a life expectancy table as provided wnder
subd. 2.

{b) Permitted divestment to an exempt party — homestead
property. Transfer of homesicad property at less than fair market
value is not divestment resulting in ineligibility under this section
if the individual transferred title to the homestead property to:

1. The spouse of the institutionalized individoal on or after
COctober 1, 1989;

2. A child of the institutionalized individual who is under age
21 or who meets the SSI defimtion of total and permanent disabil-
ity or blindness under 42 USC 1382¢;

3. A sibling of the institutionalized individual who has an
equity interest in the homestead and who was residing in the insti-

Register, February, 20802, No. 354

futionalized individual’s home for af least one year immediately
before the date the individual became an institutionalized individ-
wal, In this subdivision, “equity interest” means ownership inter-
est in 2 homestead by one or more persons who pay or have paid
all or a portion of mortgage or fand contract payments, expenses
for upkeep and repair or payment of renl estate taxes. The institu-
tionalized individual shall provide documentation to verify the
sibling’s equity inferest in the homestead; or

4. The child, other than a child described m subd. 2., of the
institutionalized individual who was residing in the instittional-
ized individual’s home for a period of at least 2 years immediately
before the date the individual became an institutionalized individ-
val and who provided care to the institutionalized Individual
which permitted him or her to reside at home rather than in an SNF,
ICF or medical institution which receives payment based on a
level of care provided in an SNF or ICF. The institutionalized indi-
vidual shali provide a notarized statement to the agency from his
or her physician or another person or persons who have personal
knowledge of the living circumstances of the institutionalized
individaal stating that the individual was able to remain in his or
her home because of the care provided by the child. A notarized
statemert only from the child does not satisfy the requirements of
this subdivision.

{c) Permitted divestment on or after August 9, 1989, but before
July 1, 1990, to an exempt party — non—homestead property. For
transfers that occurred on or after August 9, 1989, but before July
i, 1990, transfer of a non-homestead resource at less than fair
market value is not divestment resutting in ineligibility under this
section if the individual transferred the resource to one of the fol-
lowing individuals:

1. Beginming QOctober 1, 1989, o the commumnify spouse or to
another individual for the sole benefit of the community spouse
after the individual became an institutionalized individual;

2. To aminor or adult child of the instifutionalized individuai
who meets the S8 definition of total and permanent disability or
blindness u_nder 42 USC 1382c; or

3. Beginning October 1, 1989, to the individual’s spouse or
te another person for the sole benefit of the individual’s spouse
before the individual became an institutionalized individual. Such
a transfer is not considered divestiment resulting in ineligibility for
ag long as the individual's spouse does not transfer the resource to
another person other than his or ber spouse at less than fair market
value, The individual’s spouse shall report any transfer of the
resource to the agency within 10 days after the transfer Is made as
required under 5. 49.455, Stats. Failure of the institutionalized
individual’s spouse to report the transfer may be fraud under s.
4949 (1) {a) 3., Stats.

{em) Permitted divestment on or after July 1, 1990, to an
exempt party - non-homestead property,  Transfer of 2 non—
homestead resource at less than fair market value on or after July
1, 1990, is not divestment resulting in incligibility under this sec-
tion to the extent that the resource was transferred:

1. To or from the individual’s spouse or to another individuat
for the sole benefit of the spouse; or

2. To a minor or adult child of the institutionalized individual
who meets the SSI definition of total and permanent disability or
blindness under 42 USC 1382c.

() Circumstances under which divestment is not a barrier to
eligibility.  An mstitutionalized individual who has been deter-
mined to have made a prohibited divestment under this section
shall be found ineligible for MA as defined under s, HFS 101,03
{938} unless:

1. The transfer of properiy occurred as the resuli of a division
of resources as part of a divorce or separaticn action, the loss of
a resource due to foreclosure or the repossession of a resource due
to failure to meet payments; or
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2. Rt is shown to the satisfaction of the department that one of
the following cccurred:

a. The mdividual intended fo dispose of the resource either at
fair market value or for other valuable consideration;

b. The resource was transferred exclusively for some purpose
other than to become eligible for MA;

¢. The ownership of the divested property was retarned to the
individual who originally disposed of it; or

d. The denial or termination of eligibility would work an
undue hardship. In this subparagraph, “undue hardship” means
that a serious fmpairment to the institutionalized individual’s
immediate health status exists.

{5} DETERMINING THE PERIOD OF INELIGIRILITY, An institution-
alized individual who has made a prohibited divestment under this
section resulting in ineligibility or whose spouse has made a
divestment under this section resulting in ineligihility on or after
July 1, 1990, as determined by the agency, without a condition
under sub. (4} (d) existing, shall be ineligible for MA as defined
in this section for, beginning with the month of divestment, the
lesser of:

(a} Thirty months; or

{b) The number of months cbtained by dividing the total
uncompensated value of the transferred resources by the state-
wide average monthly cost to a private pay patient in an SNF at
the time of application. In this paragraph, “total uncompensated
value of the transferred resource™ means the difference between
the compensation received for the resource and the fair market
value of the resource less any outstanding loans, morfgages or
other encumbrances on the resource.

(6} AGENCY RESFONSIBILITIES, {a) The agency shall determine
if an applicant or recipient who is ineligible for MA under this sec-
tion is eligible for MA card services. The applicant or recipient’s
income ehigibility shall be determined using the standards under
5. HFS 103.04 (4).

{b) The agency shall monitor retention of assets by the non-in-
stitutionalized spouse for those transfers that occur on or after
October 1, 1989, but before July 1, 1990, under sub. {4} (¢} 3. at
each appHeation or review of eligibility for the institutionalized
spouse,

plitsfow Cr, Register, March, 1990, No. 412, offl 5-1-90; am. (1}, (2}. {4 (a) and
{c} (intro.), (3) (intro.) and (6) (b3, cr. (4} {cm) Register, May, 1991, No. 425, «ff.
6151 am. (23, (33 (a) and {4) (a1}, cr. (4} {am), Register, March, 2993 No. 447, el
4-1--93; emerg. renum. (3} {2) to {¢) to be (3) (b, (&), {f), (g) and {j}, ez (1) (at), off.
1—1=94; reruen, (3) (1) to (&) to be (3) (b), (43, (5, (g) and (3}, or. {4) {at), Rogister,

August, 1994, No. 464, eff. 9-1-94; eorrections in€2) and (4} {c) 3. made under
5. 13.93 {2m) (b) 7., Stats., Registor Fehruary 2002 No, 554

HFS 103.07 income. {1) SPECIAL SITUATIONS OF INSTITU-
TIONALIZED PERSONS, {8} Support received by institutionalized
persons. 1. Any financial sepport or contribution received by an
mstitutionalized person shall be considered available when deter-
mining the eligibility of that person for MA.

2. The income and assets of the parents of children under age
18 who reside in institutions shall be evaluated by the department
to determine whether, pursuant to s, 46.10 (14), Stats,, collections
may be made from one or both parents. If the child is residing in
an institution not specified in 5. 46.10 (14), Stats,, but the instim-
Hon is approved fo receive MA payments, the parental Hability
shall be the same as that provided in s. 46,10 (14), Stats,, and cof-
igcted in the same manner,

3, The agency shall decide if the spouse of an institutionalized
apphicant or recipient should be referred for support action under
5. 49.90, Stats. When deciding whether to refer for support action,
the agency shall consider the spouse’s basic essential needs and
present and future expenses. In no case may support from the
spouse of an institutionalized applicant or recipient be pursued
when the spouse’s asseis, not counting homestead property and a
motor vehicle, or, if applicable, not counting assets excluded
under s. HFS 103,075 (5) (b) 2., are less than the amount provided
under s, 49.47 {4) (b) 3g., Stats,, or, if applicable, the spousal asset

share under 5. 49.455 (6) (b), Stats., and when the spouse’s income
is less than the spousal monthly income allowance under 5. 49.433
{4) (b}, Stats,

{bYy Allocation of institutivnalized person ks incame to depen-
dents cutside the institution. Except as provided under s, HFS
103.075 {6}, no allocation may be made from an institutionalized
applicant’s or recipient’s income to a spouse who is eligible for
381 but who refuses to obtain S5 Except as provided under s.
HFS 103.075 €63, no allocation may be made to a spouse or o
minor children under the spouse’s care if the spouse or any of the
children are receiving AFDC or 881 Otherwise, allocations shaill
be made as follows:

1. Ifthe spouse is caring for a minor child for whom either the
institutionalized person or the spouse is legally responsible, the
AFDC assistance standard plus expenses that would be allowed
tnder s. HES 103.04 (3} shall be used to determine the need of the
spouse and children. If their total net income is less than their
need, income of the institutionalized person shall be allocated in
an amount sufficient to bring the spouse’s and children’s income
up to their monthly need. In this subdivision, “total net income”
means income equal to unearned income plus net earned income,
and “net earmed income” means income equal to gross camed
income minus worke-related expenses according to requirements
of AFDC. Income disregards of the AFDC program under 45 CFR
233.20 (2) shall be used as appropriate in computing income.

2. 1fthe spouse is not caring for a minor child, the 581 pay-
ment level for one person living in that person’s own household
shail be used fo determine the spouse’s monthly need. The
spouse’s earned income shall be netted by subtracting the work~
related expenses according to sub. (3) and $20. from earned or
uncarned income or both. If the spouse’s net income is fess than
the spouse’s monthly need, income of the institutionalized person
may be allocated in an amount sufficient to bring the spouse’s
income up to monthly need. Income disregards of the S81 program
under 20 CFR 416.1112 and 416.1124 shall be used as appropriate
in computing income.

3. The following amounts shali be exchuded when computing
the income of the spouse and children under subd, 1. or the spouse
alone under subd. 2.

a. All earnings of a chitd less than 14 years old, or less than
18 years old when the child is a full-time student;

b, Al earnings of a child less than 18 years old whe attends
school part-time and is employed fewer than 30 hours a week;

¢. Any portion of any grani, scholarship or fellowship used
to pay the costs of tuition, fees, books and transportation to and
from classes;

4. Amounts received for foster care or subsidized adeoption:

¢. The bonus value of food stamps and the vakuwe of foods
donated by the federal department of agriculfure;

f. Home produce grown for personal consumption; and

g- Income actually set aside for the post-high school educa-
tion of a child who is a junior or senior in high school.

(¢} When both spouses are institutionafized and there is an
application for MA. When both spouses are institutionalized, the
following shall apply:

1. If one spouse applics for MA, the total income of both
spotges may be combined to ascertain if their combined income
is less than total need, provided that the spouse not applying has
income exceeding that spouse’s needs and is willing to make that
income available;

2. if the combined income of both spouses is less than total
need, separate determinations shall be made to see if either spouse
has excess income. Any excess may be allocated to the other
spouse. Either one or both of the spouses may be eligible depend-
ing on ingome allocation; and

3. Ifthe combined income of both spouses exceeds total need,
separate determinations shall be made. Only the actua! amount of
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income made available from one spouse to the other may be used
in determining the cligibility of the other spouse. If the spouse
refuses to make a reasonable amount available, the agency shall
review the case under par, (3} 3. to determine if legal action for
support should be taken pursuant to s, 49.90, Stats,

() Computing income available towards cost of care. Institu-
tionalized recipients of MA wheo are determined eligible under s.
HFS 103.06 and this section shall apply their available income
toward the cost of their care after deducting the income disregards
in this paragraph. In this paragraph, “available income” means
any remaining income after the following reductions are made:

1. A personal needs allowance, as provided under s. 49.45 (1)
(a), Stats., and

2. If employed, the first $63 and one-half of the remainder of
2FOSS earnings;

3. The cost of health insurance;

4. Necessary medical or remedial care recognized under state
law but not covered by MA;

5. The actual amount paid by the mstiiuzmnahzed person for
support of a person for whom the institufionalized person is
legally responsible but not to exceed the appropriate AFDC assis-
tance standard unless the institstionalized person is paying cogrt-
ordered support i ar amount greater than the AFDC assistance
standard in 5. 49.19 {11} {a} {,, Stazs.; and .

6. The monthly cost of maintaining a home when the ccmdl—
tions of 8. HFS 103.06 (1) {b) 3. are met, but not to exceed the S5
payment level for one person living in that person’s own house-
hold.

{2) SPECIAL TYPES OF INCOME. (8) Farm and self-employment
income. Farm and sclf-employment income used in MA calcula-
tions shall be determined by adding back info the net carnings the
following: depreciation, personal business and entertainment
expenses, personal transportation, purchases of capital equip-
ment, and payments on the principal of loans. The total shall be
divided by 12 o get monthly earnings. If no tax refurn has been
filed, the individual shali complete & 1040 form of the internat rev-
enuie service (TRS) to determine net earnings orlods, or 1o antici-
pate, it case of relatively new businesses, net earnings as required
by the IRS. If the latest income fax return does not accurately
reflect the household’s actual circumstances because the house-
hold has experienced a substantial increase or decrease in busi-
ness, the agency shall calculate the self-employment income
based on anticipated carnings. Agencies shall determine whether
it is necessary to use anticipated earnings on a case-by-case basis
and shall document the reasons for the determination in the case
record.

(&) Contrachual employment income, Income received on
other thar an hourly or piecework basis from employment per-
formed under a contract which is renewable on an annual basis
shall be averaged over & 12-month period. Persons receiving this
income shall be considered to recelve compensation for the entire
12-month period even though actual compensation may only be
received for part of the year.

Note: For example, if school teachers are paid 9 months a year, the wages they
receive are 1o be avoraged over a $2-menth period.

(c) In-kind benefits. Predictabic in-kind benefits received
regularly and in return for a service or product delivered shall be
treated as earned income in MA calcutations. The value of the in—
kind income iz determined by using the prevailing wage rate in the
focal community for the type of work performed, but not less than
the mininmum wage for that type of work.

{(d} Income from providing room and board. Net profit from
room and board shall be treated as earmed imcome in MA caleuls-
tions. Net profit is determined by deducting the following
expenses of providing room and beard from the gross roon and
board income received;

. Roomer only - $15.05
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2. Boarder only — current food stamp allotment for one; and

3. Roorer and boarder — current food stamp allotment for one
plus $15.00.

(&) Income from rentals. When the owner reports rental
income to the IRS as self-employment income, the procedures set
forth in par. (a) shall be followed in MA caleuiations. If the owner
does not report rental income to the IRS as self-employment
income, net rental income shall be determined as follows:

. When the owner is not an ocoupant, net rental income is the
renfal income minus the mongage payment and verifiable opera-
tional costs;

2. When the owner receives rental income from a duplex or
multiple rental unit building and the owner resides in one of the
uts, net rental income shail be computed according to the fol-
lowing method:

a. Add the interest portion of the mortgage and other verifi-
able operational costs common to the entire operation;

b. Multiply the number of rental units by the total in subd. 2.
a.; i o -'
¢. Divide the result in subd, 2. b. by the total nusmber of units;
d. Add the resuli in subd. 2, ¢. to any operational costs paid
by the owner that are unigue to any rental unit; and
e. Subtract the result in subd. 2, d. from the fofal rent pay-
ments. The result is net rental income,

(1) Income of 881 child s parents. Income of a disabled child’s
parents shall not be considered when determining the child’s eligi-
bility for MA if the child meets the conditions stated in 42 USC
1396z (e) (3}

(g) Income disregards. Income disregards of the AFDXC pro-
gram under 45 CFR 233.20 (a) and of the S8I program under 20
CFR 416.1112 and 416.1124 shali be used as appropriate.

(h) Tncome from land contracts. Income received from a land
contract shali be counted as unearned income. If the income is
received on a monthly basis, it shall be included as monthly
income. Payments received on ess than a monthly basis shall be
prorated to a monthly amount over the pertod between payments.

‘Any-expenses that the applicant or recipient is reguired to pay 3

under the tefrs of the fand contract shall be deducted from the
gross income received from the land contract,

(i} fnterest income. 1. Interest income shall be counted as
unearned income when:

a. It is received on a regular basis; and

b. Ttexceeds $20.00 per month. Amounts of $20.00 or less are
censidered inconsequential income and are disregarded.

2. The interest shall be counted as income in the month in
which it is received. Interest income that is received less often than
monthly shall be prorated over the period the payment covers.

(3} DEDUCTIONS FROM BARNED INCOME. (a) Work-related
deduction. 1f an individual is employed, $90 shall be deducted
from the individual’s earned income when determining MA eligi-
biligy,

(b} Dependent care deductions. 'When employment cannot be
maintained without dependent care for a child or incapacitated
adult in the MA or fiscal fest group, the following deductions shall
be applied:

{, The actual cost of care but not more than $175 each month
for each dependent child age 2 or over or incapacitated aduit; and

2. The actual cost of care but not more than $200 each month
for each dependent child under age 2.

(¢} Special deductions for emploved blind persons, Trans-
portation expenses incurred in getting to and from work, expenses
related to job performance and expenses related to improving job
ability such as training meant to improve employability and
increase earning power shall be deducted from the eamed income
of blind persons.
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Note: Examples of expenses refated o job performance are a reader, translation
of magerial into braille, the cost and upkeep of & seeing eye dog for a biind persen,
amd the cost of a prosthesis.

{4) DEDUCTION FROM ANY INCOME FOR SUPPORT TG AN INSTITU-
THNALIZED PERSGN. If a person in the MA group has legal respon-
sibility for a person residing in an institation where the cost of care
cannot be covered by MA, any income actually made available by
the MA group toward the institntional cost of care shall be
deducted from the MA group’s income.

History: Cr. Register, February, 1986, No. 362, eff. 3—1-86: or. (2) (h}, Register,
July, 1989, No. 403, eff. 8-1-89; emerg. 1. and recr. (33 (2) and (b}, off. [G-2-89; 1,
and recr. {3) (a) and (b}, Register, March, 1956, No. 411, eff. 4--1-90; am. (13 () 3.,
{b) (intro), (¢3 3, and (d) (intro.), v. and recr. (1) () 1., e, (2) (), Register, March,
1963, No, 447, ff. 4-1-93; correction in {1} fa) 3. and (2) (&3 2. made under 5. 13,93
{2m) £b} 7., Stuts,, Register, April, 1995, No. 520,

HFS 103.075 Prevention of spousal impoverish-
ment. (1} AppLicariLiTy. For resource elipibility, this section
applies to all institutionalized applicants for and recipients of MA
who began a continuous period of institutionalization on or after
Septesrber 30, 1989, and to their spouses. For purposes of com-
puting income available towards the cost of an institationalized
mdividual’s care, this section apples to all institutionaltized appli-
cants for and recipicats of MA who were residing in an institution
ot October 1, 1989, or who enterad an institution subsequent to
that date, and to their spouses.

{2} Purrose. This section implements s. 49.455, Stats., which
provides for protection of a couple’s income and resources when
one spouse is institutionalized and the other spouse lives in the
community.

{3) Derevrnions. In this section:

{z) “Community spouse” means an individual who is legally
married as recognized under state faw fo an instifutionalized
spouse but is not himseif or herself an institutionalized individual.

(5) “Consumer price index” means the consumer price index
for all urban consumers, U1.S. city average, as determined by the
U1.8. department of labor.

{c} “Continuous period of instirationalization” means an indi-
vidual has resided in or is likely to remain in an institution for at
least 30 consecutive days. )

(@ “Famﬁy member” means a minor or dependem child,
dependent parent or dependent sibling of an institutionalized or
community spouse who resides with the community spouse,

(e} “Institutionalized spouse” means either an individual who
is in a medical institution or nursing facitity and is legally married
to an individual who is not in a medical institution or nursing facil-
ity or an mdividual who receives services under a waiver under 42
USC 1396n (¢} or (d) and is fegally married to an individual who
is not in a medical institution or nursing facility and does not
receive services under a waiver under 42 USC 1396z (¢ or {d).

(fy “Medical institution™ means a facility that:

1. Is organized to provide medical care, incloding nursing and
convalescent care;

2. Has the necessary professional personnel, equipment and
facilities to manage the medical, nursing and other health care
reeds of patients on a continuing basis in accordance with
accepted professional standards;

3. Is authorized under state law to provide medical care; and

4. Is staffed by professional personnel who are responsible for
professional medical and nursing services. The professional med-
ical and nursing services shall include adequate and continual
medical care and supervision by 2 physician, registered nurse or
licensed practical nurse supervision and services and nurses’ aide
services sufficient to meet nursing care needs and a physician’s
guidance on the professional aspects of operating the institution,

() “Resources™ does not include items excluded under 42
USC 1382b (a) or {d) or items that would be excluded under 42
USC 1382b (a3 (2} (A) but for the limitation on total value estab-
lished under that provision.

{4) AsssssMmenT. (a) An instifutionalized spouse or the com-
naunity spouse, or a ropresentative acting on the behalf of either
spouse, may request that an agency complete an assessment of the
couple’s assets for purposes of determining total countable assets
of the couple and the communify spouse resource ailowance, If
the request is not part of an application for medical assistance, the
agency may charge a fee not exceeding the reascenable expenses
of providing and documenting the assessment.

(b) Both the institutionalized spouse and the community
spouse shaH verify the assets that they own, jointly or individually,
and the valbue of those assets at the beginning of the most recent
continuous period of institutionalization.

fc) The agency shall:

1. Complete the assessment within 30 days afier the date of
the request for an assessment;

2. Determine and verify the total countable assets of the cou-
ple using the procedures under sub. {5) (b} 2.;

3. Determine the community spouse resource aliowance pui-
suant 1o 5. 49.455 (6) (b), Stats,; snd

4. Notify in writing the instituticnalized spouse and the com-
munity spouse, or a representative acting on the behalf of either
spouse, of the couple’s total countable assets, the community
spouse resource allowance and the amount of assets that the cou-
ple may retain so that the institutionalized spouse may be asset-el-
igible for MA and of the right of either spouse to a fair hearing
anider sub. (8) after an application for medical assistance is filed,

(5) AsseTs. (a) Applicabifity. This subsection applies only to
individuals who began their most recent continuous period of
institutionalization after September 29, 1989, Those individuals
who began their most recent continuous period of institutionaliza-
tion before September 30, 1989, shall have their eligibility deter-
mined using asset cligibility criteria under 5. HFS 103.06 (1)
unless the individual left the institution or lost eligibility for a
community-based services waiver program under 42 USC 1396n
(¢} or {d) for a period of at least 30 days and subsequently began
a new continuous period of institutionalization after September
29, 1989,

{by Eligibilizy determination. 1. Emt;al dctcr;nmatlon. The
agency shall consider the total countable assets of the institution-
atized spouse and his or her community spouse in determining ini-
tial MA eligibility for the institutionalized spouse.

2. Total countable assets. The agency shall count all available
assets belonging to either spouse in the month for which eligibility
is being determined except for the following:

a. Homestead property;

b. One vehicle, regardless of valug;

¢. Household and personal effects, regardless of value;

d. Burial assets and fonds set aside for the purpose of meeting
bunial expenses, regardless of value, This includes burial trusts,
burial funds, burial plots, burial insurance and other property or
funds expressly set aside for burial expenses; and

e. Any other assets that world otherwise be excluded for pur-
poses of 58E-related MA eligibility determination as provided
under s, HES 103.06.

3. Asset limit. The agency shall compare the value of the cou-
ple’s assets to the amount obtained by adding the SST-related one
person asset Himit under 5. 49.47 (4) (b) 3g., Stats., to the commu-
nity spouse resource allowance under s. 49.455 (6) (b), Stats. If the
couple’s available assets are equal 1o or less than the asset Himit,
the institutionalized spouse is asset eligible for MA.

€c) Consideration of community spouse s assers. Puring & con-
tinuous period of institutionalization after an institutionalized
spouse is determined to be eligible for MA, no assets of the com-
musity spouse may be considered available to the institational
ized spouse,

(d) Protected resources. |, Forthe 12 months afier an instiru-
tionalized spouse has been initially determined eligible for MA,
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an amount equaal 1o the amount of assets comprising the commu-
aify spouse resource atlowance for which an institutionalized
spouse has title interest that does not exceed the limits described
in s. 49.455 (6) (b), Stats., shall be exempt from consideration;

2. After 12 months, the exemption of the protected spousal
asset share ceases to exisg;

3. In subseguent redeterminations of eligibility after 12
months, the agency shall compare the assets of an institutionalized
spouse to the SSF-related MA asset limit provided under s, 49.47
(4) (b) 3g., Stats. If the institationalized spouse’s assets excesd
those limits, he or she is ineligible for MA.

4, Limits on countable assets shall be determined as provided
in par. (b} 2. as long as there is a community spouse.

{2} Exceptions to resource inefigibility. The agency may not
determine an institutionalized spouse ineligible if one or more of
the following conditions exists:

1. The institationalized spouse has assigred to the state any
rights to support from the community spouse;

2. The institationalized spouse Jacks the ability to execute an
assignment under subd. 1. due to a physical or mental impairment
but the agency has the right to bring a support proceeding against
the community spouse without an assignment; or

1. The agency determines and documents in the case record
that desnial of eligibility would work an undue hardship for the
institutionalized spouse. In this subdivision, “undue hardship”
means that a serious impainment to the institutionalized individu-
al’s immediate health status exists.

{8} IncoME. (a} Income aftribution. 1. No income of a com-
munity spouse may be deemed available to an institutionalized
spouse applying for MA, except if a court order is in effect.

2. The agency shall count voluntary contributions of a com-
munity spouse towards the cost of his or her institationslized
spouse’s care as income In determining an instifutionalized
spouse’s eligibility and the amount that an instibtionalized
spouse is required to contribute towards the cost of his or her care.
An agency may not request or suggest that a community spouse
make a voluntary contribution toward the instiutionalized
spouse’s cost of care. ‘

3. Unless an institutionalized spouse establishes by a prepon-
derance of evidence through a fair hearing that ownership interest
is other than as provided under s. 49.455 (3) (b), Stats., and this
subdivision, non-trust income shall be considered the income of
the person in whose name the payment is made or, if the income
is paid in both spouses’ names or is unspecified, half shall be con-
sidered as the income of each or, if the income is shared with oth-
ers, amounts equal fo each spouse’s proportionate share shail be
considered available.

4. The agency shall consider trust income ag avatlable based
upon the specific terms of the trust. Income paid to a spouse from
the trust belongs to that spouse alone. If trust income is paid to
both spouses or if the percentage is unspecified, half of the income
shall be considered to belong 1o each spouse.

5. The income eligibility standards against which an institu-
tionalized spouse’s income is tested shall be the same as those
under s. HFS 13,04 (4).

(6) Protecting income for the community spouse and depen-
dent fumily members, 1. Community spouse income allowance.
An MA-¢ligible institationalized spouse may allocate income to
his or her community spouse to provide for the monthly mainte-
nance of the community spouse. An institutionalized spouse may
aliocate enough of his or her income, after deducting a personal
needs allowance as provided under s. 49.45 (7) (a), Stats, or 42
CFR 435.726 {c) in the case of an instifutionalized spouse partici-
pating in 2 home and community-based care waiver program
under s. 46.277, Stats., to bring the community spouse’s monthly
mcome up to the amount specified in s, 49,453 (4) (b), Stats,, or
an amount ordered by a court, whichever is greater. The commu-
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nity spouse’s monthly gross income shall be determined by the
agency as provided under s, 49.47 (4) {c}, Stats., without regard
to the SSE-related MA deductions.

2. Family member income allowance. An MA--eligible insti-
tutionalized spouse may deduct from his or her income, sufficient
funds fo bring each dependent family member’s monthly income
up fo the amount specified in 5. 49,455 (4) {a) 3., Stats., or an
amount ordered by a court, whichever is greater. A dependent
family member is:

& Any minor natural or adopted child or step—child of either
the institutionatized spouse or the community sporse who resides
with the community spouse;

b. Any adult natural or adopted child or step-child of gither
the instirationalized spouse or the community spouse who is
claimed as a dependent by either the instiutionalized spouse or
the commmnity spouse for tax purposes under the internal revenue
service code of who could be claimed as a dependent for tax pur-
poses if a tax return were filed and who resides with the commu-
nity spouse;

¢. A sibling of either the institutionalized spouse or the com-
munity spouse wheo is claimed as a dependent by cither the institu-
tienalized spouse or the community spouse for tax purposes under
the internal revenue service code or who could be claimed as a
dependent for tax purposes if a tax return were filed and who
resides with the community spouse; or

d. A parent of either the institutionalized spouse or the com-
munity spouse whe is claimed as a dependent by either the institu-
tionalized spouse or the conununity spouse for tax purposes under
the internal revenue service code or who couid be claimed as a
dependent for tax purposes if a tax return were fifed and who
resides with the community spouse.

{c) Computing income avatlable towards the cost of carve. An
institutionalized recipient shall apply his or her available income
toward the cost of his or her care. In this paragraph, “available
income™ means any income remaining after the following dedue-
tions are made from the recipient’s gross monthly income:

1. A personal needs allowance as provided under s, 49.45 (7)
(a), Stats., or 42 CFR 435.726 (¢), as appropriate; )

2. The community spouse monthly income allowance under
par. {b) 1. that is actually made available by the institutionalized
spouse to the community spouse or fo another individual for the
benefit of the commumity spouse;

3. The total family member income allowance calculated
urder par. (b) 2., whether or not actually made available by the
mstitutionalized spouse to a family member; and

4, The amount incurred as expenses for remedial or medical
care for the institutionalized spouse as follows:

a. For an individual participating in a community--based care
waiver program, the amount incurred as expenses for remedial or
medical care and the cost of the individual’s health insurance pre-
miums; and

b. For an individual residing in a medical institution, the cost
of the mstitutionalized spouse’s health insurance premiums.

{7} Nomice. The agency shall notify both spouses when it
detgrmines that an institutionalized spouse is eligible for MA, or
it shall notify the spouse who requested a defermnation of MA. gli-
gibility. The notice shall be in writing and shall include the follow-
ing information:

{3) The amount of the community spouse monthly income
allowance calculated under sub. (6) {(b) 1.;

{b) The amount of any family alfowance calculated ender sub.
(6) (b} 2;

(¢ The amount of the couple’s totat countable assets doter-
mined under sub. (4} (ch

{d} The amount of the community spotse resource allowance
and the method used to caleulate the allowance under sub, (4) (¢)
3.



27 DEPARTMENT OF HEALTH AND FAMILY SERVICES

HFS 103.085

Unofficial Text (See Printed Volume). Current through date and Register shown on Title Page.

{e} The amoumt of income that the institutionalized spouse is
required to contribute toward the cost of his or her care; and

{f) Each spouse’s right to a fair hearing under sub. (8) concern-
ing ownership or availability of income or resources and the deter-
mination of the community spouse monthly income or resource
allowance.

{B} Fam HEARNG. (2) An institutionalized spouse or & com-
murity spouse may request a fair hearing in accordance with the
procedures set out in 5. HFS 104.01 (5) in regard to any of the fol-
lowing:

1. The determination of the community spouse monthly
income allowance under sub. (6 (b) I;

2. The determination of the amount of the monthly income
otherwise available to the community spouse used in the calewla-
tion under sub, (6} (b) 1

3. The amount of the couple’s total countable assets deter-
mined under sub. {(4) (c);

4, The determination of the spousal share of resources under
sub. {4} {c) 3.; and

5. The determination of the community spouse resource
allowance under sub. (4) {c) 3.

{b} If the institutionalized spouse has made an application for
MA and a fair hearing is roquested under par, (a), the agency shall
hold the hearing within 30 days after the request.

{c} If either spouse establishes at a fair hearing that, due to
exceptional circumstances resulting in financial duress, the com-
musity spouse needs income above the level provided by the
minimum monthly maintenance needs allowance determined
under sub. {6) (b), the hearing officer shall determine an amount
adequate to provide for the community spouse’s needs. In this
paragraph,”exceptional circumstances resulting in financial
duress” means situations that result in the compmnity spouse not
being able to provide for his or her own necessary and basic main-
tenance needs. The agency shall use the amount determined by the
hearing officer in place of the minimum monthly maintenance
needs allowance defermined under sgb. (6)(b). . .

(dy I either spouse establishes at a fuir héaring that the conmmu-
nity spouse resource allowance determined by the agency ander
sub. (43 {¢) 3. does not generate enough income to raise the com-
munity spouse’s income to the minimum monthly maintenance
needs allowance under s. 49.455 (4) (c), Stats., the hearing officer
shall establish an amourt to be used under sub, (5) (b) that resuits
in a community spouse resource aliowance that generates suffi-
cient income fo raise the community spouse’s ronthly income to
the minimum monthly maintenance needs allowance under s.
49,455 (4) {c}, Sats,

{e) Neither the institutionalized spouse nor the commumity
spouse shall have the right to a fair hearing under this section until
after an MA application is filed and MA eligibility and the benefit
level are determined.

History: Cr. Register, March, 1993, No. 447, eff. 4-1-93.

HFS 103.08 Beginning of eligibility. (1} Darz Except
as provided in subs. (2) to (5), eligibility shall begin on the date
on which all eligibiiity requirements were met, but no earlier than
the first day of the month 3 months prior to the month of applica-
tion. Retroactive eligibility of up to 3 months may occur even
though the applicant is found ineligible in the month of applica-
tion,

{2} Seann-pown PERIOD. (@} 1. The spend--down period shall
begin on the first day of the month in which ail cligibility factors
except income were met, but no earlier than the first day of the
month 3 months prior to the month of application. However, at the
recipient’s option, it may begin on the first day of any of the 3
months prior to the date of application if all eligibility factors,
except income, were met in that month, A recipient’s decision 1o
choose an optional beginning date shall be recorded in the

agency’s case record. For persons who previonsly received MA
and then reapply, the spead—down period cannot cover the time
during which they were receiving MA,

2. The AFDC-related or 88F-related MA group shall be eligi-
bie as of the date within the spend-down period on which the
expenditure of excess income or the obligation 1o expend excess
income is achicved.

3. The applicant shall be responsible for some bills or parts
of bills for services received on the first day of eligibility if there
is remaining unspent and unobligated excess income on that day.

(b} Hthe amount of the monthly excess income changes before
the expenditure or obligation of excess income is achieved, the
expenditure or obligation of excess income for the remainder of
the 6—month period shall be recalculated. When the size of the
AFDC-pclated or SSI-related MA group changes, the motthly
mcome Hmif shall be adjusted appropriately to the size of the new
group, and the amount of excess income to be expended or obli-
zated shail be adiusted accordingly. I any change is reported that
may affect eligibility, the eligibility of the entire AFDIC-related or
$Si-related MA group may be redetermined and, if there is deter-
mined to be excess income, a new spend-down period shall be
established.

{c3 1. Once the expenditure or abligation of excess income has
been achieved, the AFDU-related or SSi-related MA group shall
be etigible for the balance of the 6-month spend-down period,
unless it is determined that assets have increased enough to make
the MA group ineligible, or that & change in circumstances has
caused someons in the MA group to become ineligible for non-fi-
nancial reasons.

2. M the entire group is determined ineligible, the MA benefits
shall be discontinued with proper netice. If only one person in the
MA group is determined ineligible for non-financial reasons,
only that person’s AFDC-related or SSE-related MA benefits
shall, with proper notice, be discontinued. The other person or
persons m the MA group continue their eligibility until the end of
the &-month peried.

3. I the size of the MA group increases due to the addition
of a child, that child is eligible for benefits during the rest of the
spend-down period. An adulf caretaker whe enters the AFDC-
related or SSkrelated MA group, except a woman whe is medi-
cally verified as pregnant or a person who is SSE-related, is not eli-
gible for benefits during the remainder of the spend—dewn period.

{3) PRESUMPTIVE DISABILITY CASES. If, in a presumptive dis-
ability case, the applicant meets all other conditions for eligibility,
MA benefits shali begin on the date the presumptive disability
finding is made and shali continue at least until the official disabil-
ity determination is compieted. Presumptive disability eligibilizy
shatl not be granted retroactively. MA benefits based on presump-
tive disabiiity shall not be continued pending an appeal of a nega-
tive official disability defermination.

{4} PrREGNANCY-RELATED MA casgs. For pregnancy-related
cases pursuant to 88, 4946 (1) (ay Im. and 9. and 4947 {4) (ag) 2.
and (am) 1., Stats,, eligibility shall begin on the date pregnascy is
verified or the date of application, whichever is earlier, but eligi-
bikisy may only be backdated as provided under sub. (1},

{5} BapcerCaRe cases.  Eligibility for BadgerCare shall
begin on the first day of the month in which all eligibility require-
ments are met, but no earlier than the first day of the month of
application.

History: Cr. Register, Pebruary, 1986, No. 362, eff. 3-1-86; am. {4}, Register,
March, 1993, No. 447, eff. 4-1-93; emerg, am. (13, {2) {8} 2., (b} and (¢}, ¢ff, 7-1-09;

am, {1}, (2) {a3 2, (b and {c) and cn, (5), Register, March, 2006, No. 531, off. 4-1-60;
correction in {4) made eader 5, 13.93 (2m} (b} 7., Stars.

HFS 103.685 Conditions for continuation of eligibil-
ity for BadgerCare. (1) Premiuns. {a) Authority. Subject to
§. 49.665 (5), Stats,, and this section, a group eligible for Badger-
Care may be required to pay a preminm,

Register, February, 2002, No. 554
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(b} Applicability. 1. A proup eligible for BadgerCare with
budgetable income at or below 150% of the poverty line is not
required to pay a premium toward the cost of the health care cover-
age.

2. Except as provided in subd. 3. or 4., a group eligible for
BadgerCare with budgetable income above 150% of the poverty
line shall pay a premium toward the cost of the heaith care cover-
age.

3. A BadgerCare applicant group does not owe a premium for
the first month of BadgerCare unless & member of the BadgerCare
fiscal test group was an MA recipient in the previous month.

4. A BadgerCare applicant group does not owe a premiam for
the first month of BadgerCare unless a member of the BadgerCare
fiscal test group was a BadgerCare recipient in the previous 12
months.

(c) Amounts. A greup eligible for BadgerCare required under
this subsection to pay a premiwmn shall pay the amount indicated
in the schedule provided in Table 103.085. Income shall be deter-
mined according to 5. HFS 103.07,

Table 103.083
BadgerCare Premium Schedule
Monthly Income Monthly
From To Premium
$ 1,000 $ 1,499.99 $ 30
% 1,500 8 1,999.69 § 45
$ 2,000 % 2,499.5% § 60
§ 2,300 § 2,999.99 § 75
§ 3,000 $ 3,499.99 $ 90
§ 3,500 $ 3,999.99 $105
$ 4,000 $ 4,499.59 $120
3 4,500 § 499959 5135
3 5,000 $ 5,499.99 $130
$ 5,500 $ 5,999.99 5165
$ 6,000 $ 6,499.99 $I80
$ 6,500 $ 6,999.5% $195
$ 7.000 8 7,499.9% $210
$ 7,500 3 7.999.99 §225
5 8000 $ 849995 $240
§ 8,500 % 8,999.99 5255
$ 9.000 $ 9,499.99 $270
$ 9,500 $ 9,999.99 $283
510,000 $10,499.99 $300
$10,500 $10,999.99 8313

(&) Pavment. }. A group otherwise eligible for BadgerCare
that is required to pay a premiume under this section shal pay the
premium amount in firll to the agency before the agency may cer-
tify the group’s initial eligibility for BadgerCare.

2. Premiums are due by the [0th of the month prior to the
month for which the premium is required.

3, fno payment is received by the end of the month for which
the premium is required, the department shall terminate the
group’s eligibility for BadgerCare, effective at the end of the
memth,

4. The department shall allow a variety of premium payment
methods. A group may choose one of the following methods for
premiurm payment:

a. Wage withholding,

Register, February, 2002, No. 5§54

B Electronic funds transfer (EFT),

¢. Direct paymesnt by check or money order.

5. A group may pay premiums in advance for more than one
month, but only for months in the group’s BadgerCare eligibility
period.

{¢) Refunds. The department shall issue a refund for a pre-
mium which has been paid in advance when the prembum is for
one of the following:

1. A month that the group is incligible for BadgerCare.

2. A month that the group’s budgetabie income drops to or
below 150% of the poverty line and the change in income that
brought the group's budgetable income to or below 150% of the
poverty line was reported within 10 days of the date the change
accurred.

3. A month which requires a lower premivm amount due to
a change in circumstances which was in effect for the entire month
50 long as the change was reporfed within 10 days of the date it
occurred. In a case where the change was not reported within 10
days of the date it occurred, the effective date of the lower pre-
mium amount due is the first day of the month in which the change
was reporied.

{f) Consequence of failure to pay BadgerCare premitzms. A
group required to pay a premium shall be ineligible for re--enroil-
ment for the period specified in sub. (3} when the group fails to pay
its premium within the time specified in par. (d).

{2} Quitting BapGerCARE.  (2) Termination of benefits.
Except as provided in par. {b), a group eligible for BadgerCare and
required under sub. {1} to pay & premium shall be subject to re—en-
rollment restrictions under sub. (3} when that group voluntarily
terminates BadgerCare eligibikity,

{b) Reasons for quitting BadgerCare, A group that quits Bad-
gerCare shafl not be subject to a restrictive re-enrollment period
if the growp requests termination of BadgerCare for one of the fol-
lowing reasons:

1. The BadgerCare group is moving out of Wisconsin.

2. No one in the BadgerCare group remains non-financiaily
eligible for BadgerCare.

3. A member of the BadgerCare group is starting employment
that provides health care benefits,

4. Other health insurance coverage has become available to
the BadgerCare group.

5. Any other reason, as determined by the department, not
refated to payment of the premium:.

{3) Re-ENROLLIMENT RESTRICTION. () Period of ineligibility.
A BadgerCare group that fails to make a premium payment under
sub. {1} or quits BadgerCare under sub. {2) is not eligible for Bad-
gerCare for a period of at least 6 consecutive calendar months fol-
lewing the date that BadgerCare eligibility ends, unless one of the
circurnstances in par. (b) applies. Eligibility is restored as
described in par. {¢). After 6 calendar months, the group shall be
eHgible for BadgerCare only if al past premiums due are paid in
full or 12 calendar months have passed afier the expiration of Bad-
gerCare eligibility, whichever is sooner.

(b} Reasons restriction on ve—enrollment may not apply. The
restriction on re-enrollment under this section does not apply for
cither of the following reasons:

1. The failure to pay preminms was due o a circumstance
beyond the group’s contrel, provided that all past due premiums
have been paid in full. A circumstance beyond the group’s control
inclades any of the following:

a. A problem with an electronic funds transfer from a bank
account to the BadgerCare program.

b. A problem with an employer’s wage withholding.
c. An administrative error in processing the premium,
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d. Any other circumstance aﬁectmg payment of the premium
which the department determines is beyond the group’s control,
but ot including nsufficient funds.

2. A significant change i household composition occurred,
A significant change occurs when one of the following events
ocours:

a. A parent or a parent’s spouse in the group eligible for Bad-
gerCare no fonger resides in the home and has not resided in the
home for at least 30 consecutive days.

b. A person not in the group eligible for BadgerCare, but who
is legally responsible for a group member, no longer resides in the
home and has not resided in the home for at least 30 consecutive
days.

c¢. A caretaker relative of a minor in a group eligible for Bad-
ger(are, or the caretaker relative’s spouse, no fonger resides in the
hore and has not resided in the home for at least 30 consecutive
days.

(¢} Reswming BadgerCare eligibiliny. Eligibfity for Badger-
Care shall resume in the following manner for persons with a re~
enrollment restriction that ended due o a reason described in par,
{b):

i. For a BadgerCare group with a reason under par. (b) 1. for
the re—enrollment restriction not to apply, BadgerCare ligibility
shall be restored for any months that the group had been closed
during the restriction period, provided that payment of any out-
standing premiums owed is made and the group was otherwise cfi-
gible for BadgerCare in those months.

2. For a BadgerCare group with a reason under par. () 2. for
the re—enrollment restriction not to apply, the restriction on re-en-
rollment shall not apply to the remainder of the 6~month period.
Beginning the first of the month after the adult has been out of the
home for 30 days, the group may again be eligible for BadgerCare,
provided that payment of any outstanding premiums owed is
made and the group is otherwise eligible. The BadgerCare group
remains ineligible for any prior months when the restriction on re—
enroliment was in effect,

{4} EnRoOLLIN AVAILABLE EMPLOYER-SUBSIDIZED HEALTH PLAN.
(2) A BadgerCare recipient is ineligible for BadgerCare when one
of the following fail to enroll in an available employer-subsidized
health care coverage:

. The recipient.

2. The recipient’s spouse when the spouse is residing with the
recipient.

3, The recipient’s parent, step—parent or other caretaker rela-
tive residing with the recipient, when the recipient is under 19
years of age.

{b) Except as provided in par. {c), the recipient is incligible for
BadgerCare effective on the first day of the month that the
employer-subsidized health care coverage would have been in
effect for the recipient if the family had been envolled in the plan
The individual remains ineligible for each month that coverage
would have been available up to 19 months from the month the
failure to enroll in the plan occurred.

" (c) Paragraph (b) does not apply if there was coverage and it
ended for a good cause reason. A good cause reason is any of the
following:

t. The employment ended for a reason other than veluntary
termnation.

2. The person changed to 2 new employer that does not offer
family coverage.

3. The person’s emplover discontinued health plan coverage
for all employces.

4. Any other reason determined by the department to be g
good cause roason,

{5) COOPERATION WITH BUY-IN TO A GROUP HEALTH INSURARCE
PLAN. An adult in a group ehigible for BadgerCare shall cooperate
when the department determines whether i is cost-effective to

purchase coverage for the group in an employer’s group health
msumnce plan under s. HFS 108.02 ¢(13). In this subsection,
“cooperation” means providing necessary information in order to
determine cost effectivencss, signing ap with the plan when
requested by the department and cooperating with any other
requirements of the health insurance plan, A person who fails or
refuses to cooperate with buy-in is not eligible for BadgerCare.
{6) Maxamum INcoME. A BadgerCare group remains eligible
for BadgerCare while the fiscal test group’s income is at or below
200% of the poverty iine and the group is otherwise eligible for
BadgerCare.
History: Emerg. cr. eff. 7-1-99; cx. Register, March, 2000, No. 531, eff. 4-1.-08,

HFS 103.087 Conditions for continuation of eligibil-
ity. (1) Praniims. (@) Authority. Subject to this section and s.
49472, Stats., a persen eligible for the medicaid purchase plan
shall paya mom:hly premium.

(b} Applicebility, 1. Anapplicant or recipient eligible for the
medicaid purchase plan whose total earned and wnearned income
is af or gbove 150% of the poverty line for the applicable house-
hold size shall pay a monthly premium and the applicant shall pay
all retroactive premium amounts assessed or other premium pay-
ments due.

2. An applicant or recipient eligible for the medicaid purchase
plan whose total earned and unearned income is below 150% of
the poverty line for the applicable household size need not pav a
monthly premium.

3. An applicant or recipient eligible for the medicaid purchase
plan whose premium, caleulated as described in par, (¢), s greater
than $10.00 shall pay a premdurs for the cost of the health care cov-
erage offered under the medicaid purchase plan.

(c) Premium amounis. 1. Anapplicant ot recipient eligible for
the medicaid purchase plan shall pay a monthly premiuns in accor-
dance with this subsection and the premium schedule in Table
133,087,

2. The county agency shall determine the amount of the pre-
mium an applicant shall pay according o the gmdchnes described
in this subsection at the time of apphcaix{m '

3. Al carned and unearned sowrces of i mcome available o the
applicant or recipient, except for the interest, dividends or other
gains acerued from a recipient’s independence account, shalf be
used in the premium determination.

4. The applicant’s or recipient’s monthly premium shall be
calculated by locating the sem of the monthly adjusted uneamed
income plus the monthly adjusted carned income on the premium
schedule in Table 103.087,

(&} Calculating the monthly adiusted unearned income., 1, An
applicant’s or recipient’s monthly adjusted uncarned income shall
be calculated by subtracting the monthly income disregards in
subd. 1. a. to c. from 100% of the applicant’s or recipient’s gross
monthly countable unearned income.

a. The allowance shall be equal to the sum of the monthly fed-
eral supplementa] security income cash benefit, the monthly state
supplemental security cash benefit, and $20, rounded to the near-
est dollar.

b. To be claimed as a monthly income disregard, the cost may
not have been claimed by the applicant or recipient under any
other medicaid purchase plan income disregard.

c. To be claimed as a monthly income disregard, the cost may
not have been claimed by the applicant or recipient under any
other medicaid purchase plan income disregard.

2. If the applicant or recipient has monthly unearned ingome
equzl to 30, the monthly income disregards described in subd. 1.
&. to ¢, apply to the applicant’s or recipient’s gross monthly earned
income. [ the applicant or recipient has monthly income disre-
gards greater than his or her monthly uncarned income, the differ-
ence shall be applied a5 a deduction to the applicant’s or recipi-
ent’s monthly earned income,

Register, February, 2002, No, 354
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{e) Calcwlating monthly adjusted earned income. An appli-
cant's or recipient’s monthly adjusted earned income shall be 3%
of the applicant’s or recipient’s gross monthly earned income after
the amount of any monthly income disregards greater than the
applicant’s or recipient’s total unearned income have been sub-
tracted.

Tabte 103, 08? Medicaid Purchase Plan Premlum Schedule
' L PREMEUM SCHE%)ULE S

() Caleulating the total monthly premium. 1. The sum of the
amounts determined in pars. (d) and (e} shall be applied to the pre-
mium schedule in Table 103.087. If the sum of the monthiy
adjusted earned and monthly adjusted unearned income s greater
than $1025.00, she total monthly premium amount is the exact
amount of the sum.

Sum of Monthly Adjusteé Eamed -
f

2. The monthly premium shall be recalculated by the county
agency to reflect any changes in earned or unearned income as
reported by the recipient. A recipient’s premium amount may
change for any of the following reasons:

a. Termination of the recipient from the medicaid purchase
plan.

b. A change in the poverty line or S5 federal or state benefit
payment rate.

¢. Changes in income, impairment-related work expense
costs or medical and remedial expense costs.

d.  Contributions o a recipient’s independence account
greater than an amount equal to 50% of eamed income as
described i s, HES 103.06 {15).

e. Orher changes in personal or financial states that alter med-
ical assistance eligibility.

{g) Monthly payments. 1. Before the county agency may cer-
tify an applicant as eligible for the medicaid purchase plan, the
applicant who owes a premium under this subsection shall pay the
premium amount. The premium amount owed shall include the
premiums for ail retroactive and current months In which the
applicant owes a premium as of the date eligibility is determined.

2. An applicant may claim refroactive medicaid parchase
plan eligibility for a period of up 10 3 months prior to the month
of application, but not prior to January 1, 2000. To be eligible for
retroactive eligibility, an applicant shall pay the retroactive pre-

Register, February, 2602, No, 554

mium amount for each month claimed, in fell, to the state’s fiscal
agent via the county agency, prior to the county agency certifying
the applicant’s eligibility for the medicaid purchase pian.

3. Based on arrangements made by the applicant or recipient,
entities other than the applicant or recipient may pay monthly pre-
miwms on behalf of the applicant or recipient. The applicant or
recipient shall be ultimately responsible for his or her monthly
Dremiim payment.

4. If the county agency does not receive payment by the last
day of the calendar month for which the premium is owed, the
depattrment shall terminate the recipient’s eligibility for the med-
icaid purchase plan, effective the last calendar day of the month.

5. An applicant or recipicnt may pay monthly premiums in
advance, but only for the months in the applicant’s or recipient’s
current medicaid review period. The applicant or recipient shall
pay advance monthly premium amouts in fall,

6, If no premium is required and the applicant meets all other
chgibility factors, the county agency shall apptove the applicant
for the medicaid parchase plan.

{hy Non-payment of medicaid purchase plan premiums. 1. An
applicant or recipient required to pay 2 monthly premium shall be
ineligible for re-cnroilment for the period specified in par. (i) 2.
when the applicant or recipient fails to pay his or her monthly pre-
mium within the time specified in par. (g} 4. resulting in a finding
of premium non-payment.
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2. Premium non-payment shall include attempted payment
with an instrument such as a check or direct deposit, that has been
returned, refused or dishonored. A guaranteed form of payment
such as a cashier’s check or money order shall be reguired to
replace a returned, tefused or dishonored payment.

3. Failure to pay premiums due to circumstances beyond the
tecipient’s control may not be considered non-paymest, provided
that all past due premiums are paid in full. Circumstances beyond
the recipient’s control are any of the following:

a. Problems with an electronic funds transfer or direct deposit
from 2 financtal institution fo the medicaid purchase plan pro-
gran.

b. Problems with an employer’s wage withholding.

¢. Administrative error in processing the premium,

d. Any other circemstances that may be found to be good
cause as determined by the department on a case-by-—case basis.

4. Atthe time of application or anytime thereafter, an appli-
cant of recipient may sign a release statement identifving an emer-
gency contact 1o receive copies of the person’s notice of decision
letters,

{1} Consequences of premivm non-payment. 1. A person eligi-
bie for the medicaid purchase plan who fails to pay his or her
monthly premium shall be terminated from the medicaid purchase
plan and subject to restrictive re-enrollment as described under
subd. 2.

2. A medicaid purchase plan participant who fails to make hig
or her monthiy premium payments in the medicaid purchase plan
shall be ineligible for a period of at least 6 consecutive calendar
months following the date that the medicaid purchase plan eligi-
bitify ends. After 6 calendar months, the person shall be eligible
for the medicaid purchase plan only if all past premiums due are
paid in falt or 12 calendar months have passed since the expiration
of medicaid purchase plan efigibility, whichever is sooner.

{2) CooPERATION WITH BUY-IN 1O EMPLOYER-PROVIDED
HEALTH CARE COVERAGE. (8) The applicant eligible for the medic-
aid purchase plan and the applicant’s parent, if the applicant is a
dependent child aged 18 or 19, shall cooperate when the depart-
ment determines whether it is cost—effective to purchase coverage
under the employer-provided health plan for the person under s,
HFS 108.02 (14). In this subsection, “cooperate” means provide
necessary information in order to determine cost-effectiveness,
sign up with the health plan when requested by the department and
comply with any other requirements of the heakh plan,

(b} 1. Except as provided in subd. 2., a person who fails or
refuses to cooperate with the department’s buy-in to employer-
provided health care coverage is not eligible for the medicaid pur-
chase plan,

2. Anexception to subd, [. shall be made in cases where a per-
son whe is otherwise eligible for medical assistance is unable to
erroll in the group health plan on his or her own behalf, An exam-
ple of a person who is otherwise eligible for medical assistance but
unable to enroll in the group health plan on his or her own behalf
may be a child whose parent refuses to enroll the child or a spouse
unable to enroll on his or her own behaif.

History: Cr. Register, November, 2808, No. 539, eff. 12-1-00.

HFS 103.09 Termination of medical assistance.
{1} FivaLMONTE COVERAGE, When eligibility ends, except in the
case of death of the recipient, the MA benefits shall continue unsil
the end of the calendar month.

{2} FOUR-MONTH CONTINUATION OF ELIGIBILITY. When an MA
group becomes inetigible for AFDC due solely to excess income,
is receiving child support payments and alf of the excess income
consists of child support collections, and has received an AFDC
payment in af least 3 of the 6 months immediately preceding the
month in which inetigibility beging, eligibility for MA shall con-
tirue for 4 months from the date that AFDC eligibifity was termi-
nated. The 6 months preceding the month in which ineHgibility

begins includes the month in which the MA group became ineligi-
ble for AFDC if the MA group was eligible for and roceived
AFDC for that moath.

{3) TWELVE-MONTH CONTINUATION OF ELIGIBILITY. (2) When
an MA group becomes ineligible for AFDC due te loss of the
earned income disregards under s. 49.19 (3} (&) 4. and 4m., or
(am}, Stats., or to a change in the amount of earned income disre~
gards under s. 49.19 (5) fa) 4. and 4m., or {am}, Stats., eligibility
for MA shall continue for 12 months from the date that AFDC eli-
gibility was terminated.

(b) When an MA group becomes ineligible for AFDC due to
an increase in earned income or an increase in hours of employ-
ment or a combination of increased eamed income and increased
hours of employment, eligibility for MA shaH continue for 12
months from the date that AFDC eligibility was ferminated pro-
vided that at least one member of the MA group received AFDC
for at least 3 of the 6 months immediately preceding the monih in
which AFDC was discontinued and at least one member of the
MA group is continuously employed during that period.

{c) When an MA group becomes incligibie for AFDC due to
an increase in earned ingome, or te a combination of an increase
in earned income and in increase in child support payments, and
has received an AFDC payment i at least 3 of the 6 months imme-
diately preceding the month in which ineligibility begins, eligibil-
ity for MA shall continue for 12 months from the date that AFDC
eligibility was terminated. The 6 months preceding the month in
which ineligibility begins includes the month in which the MA
group became ineligible for AFDC if the MA group was eligible
for and received AFDC for that month,

(4) Twvery NoTICE. The agency shall give the recipient timely
advance nofice and explanation of the agency's intention fo termi-
nate MA. This notice shall be in writing and shall be mailed to the
recipient at least 10 calendar days before the effective date of the
proposed action. The notice shall clearly state what action the
agency intends to take and the specific regulation supporting that
action, and shall explain the right to appeal the proposed action
and the circumstances under which MA is contined if a fair hear-

ing is requested.

History; Cr Register, February, 1986, No. 362, eff. 3-1-86; am. (3) (@) . {2) (a),
remmm. (2} () to'be (2) and am,, . and recr. (3) (b, er. (3) (&), chister March, 1993,
No. 447, eff. 4-1-93,

HFS 103.10 Redetermination of eligibility. The
agency shall give the recipient timely advance notice of the date
on which the recipient’s eligibitity will be redetermined. This
notice shall be in writing and mailed to the recipiont at least 15 cal-
endar days but no more than 30 calendar days before the redeter-
mination date. The requirement for timely advance notice of eligi-
bility redetermination does not apply to spend-down cases in
which the period of certification is less than 60 days.

History: Cr. Register, Febraary, 1986, No. 362, off. 3-1-86.

HFS 10341 Presumptive eligibility for pregnant
women. (1) ReoureMmsnts. Pregnant women may be deter-
mined presumptively eligible for MA on the basis of verification
of pregnancy and preliminary information about family income.
That determination: shall be made by providers designated by the
department who are qualified in accordance with this section. A
provider qualified to make determinations of presumptive eligi-
bility shall meet the following requirements:

(a) Be certified as an MA provider under ch, HFS 105; and

(b} Provide one or more of the following services:

1. Outpatient hospital services;

2. Rural health clinic services; or

3. Clinic services furnished by or under the direction of a phy-
sician; and

(¢} Receive funding or participate in a program under;

1. The migrant health center or commmumity health center pro-
grams under section 329 or 330 of the public health service act;

Register, February, 2002, No, 354
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2. The maternal and child health services block grant pro-
grams;

3. The special supplemental food program for women, infants
and children under section 17 of the child natrition act of 1966;

4. The commodity supplemental food program under D.4 {a)
of the agriculture and consumer protection act of 1973; or

5. A state prenatal [perinatal] program; and

Note: Ahough “prenatal” was used in the fled mile order, the department’s medi-
cal assistance manval uses the term “perinatai™.

{dy Have been determined by the department to be a gualified
provider under this section.

{2) DuTES AND RESPONSIBILITIES. {a} A qualified provider
shail ascertain presumptive MA cligibility for a pregnant wotnan
by:

1. Verifying or obtaining verification of the woman’s preg-

Register, Febraary, 2082, No. 354

nancy; and
2. Determining on the basis of preliminary information that
the woman's family income mieets the applicable income Hmits.

(b} The provider shall inform the womar, in writing, of the
detemmination of presumptive eligibility and that she has 14 calen-
dar days from the date of the determination to file an application
for MA eligibility with the county department of social services.

{cy Within 5 working days following the date on which the
determination was made, the provider shal in writing notify the
department and the agency where the woman will apply for MA
eligibility of the woman’s presumptive cligibility,

{d) In the event that the provider determines that 2 woman is
not presumptively eligible, the provider shall inform her that she
may file an application for MA eligibility at the county depare-
ment of social services.

Histary: Cr. Register, February, 198%, No. 386, 3-1-88,
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(22) MpDICAL ASSISTANCE SERVICES PROVIDED BY HEALTH
MAINTENANCE ORGANIZATIONS, If the department contracts with
health maintenance organizations for the provision of medical
assistance it shall give special consideration to health mainte-
nance organizations that previde or that contract to provide com-
prehensive, specialized health care services 1o pregnant teenagers.
If the department contracts with health maintenance organizations
for the provision of medical assistance, the department shali deter-
mine which medical assistance recipients who have attained the
age of 2 but have not attained the age of 6 and who are at risk for
lead poisoning have not received lead screening from those health
maintenance organizations. The department shall report annually
to the appropriate standing committees of the legislature under s,
13.172 (3) on the percentage of medical assistance recipients
under the age of 2 who received a lead screening test in that year
provided by a health maintenance organization compared with the
percentage that the department set as a goal for that year.

{24} PrRIMARY CARE PROVIDER PHLOT The department may
request a waiver from the secretary of the federal department of
health and human services under 42 USC 1396n (b) (1} to permit
the establishment of a primary care provider pilot project. If the
waiver is granted, the department may establish & primary care
provider pilot project under which primary care providers act as
case managers for medical assistance beneficiaries. If the depart-
ment establishes a primary care provider pifot project, it shall
reimburse a case manager for the allowable charges for case man-
agement services provided to a beneficiary participating in the
pilot project.

{24g) MANAGED CARE FOR DENTAL SERVICES PILOT. (3} The
department shall, in consultation with the Wisconsin Dental Asso-
ciation, develop a pilot project for the provision of dental services
under a managed care system. The department shall request a
waiver from the secretary of the federal department of health and
human services to permit the department to implement the pilot
project developed under this subsection. If the waiver is granted
and in effect, and if the department of health and famsily services
determines that the costs of providing dental services under s,
49.46 (2) {b) 1. under the pzloz pm_]ect will not exceed the costs of
providing those dental services in the absénce of the pilot project,
the ‘department shall implement ‘the pilot project in Ashland,
Douglas, Bayfield and Iron counties. Only those dental services
covered under s. 49.46 (2) (b} 1. may be covered under the pilot
project.

(b) In developing the pilot project ender this subsection, the
department shall provide that recipients who are subject to the
pilot project are required to select a dental provider from among
those dentists participating in the pilot project. The department
shall also provide that, if arecipient does not make a selection, a
dental provider will be assigned to the recipient.

(¢} If the department is able to implement the pilot project
under this subsection, the department shall contract with a person
to do all of the following:

1. Accept a capitation payment from the department for each
recipient who is sabject to the pilot project.

2. Enroll dentists to be participating providers under the pilot
project.

3. Coordinate with county deparfments to provide outreach
and education fo recipients and persons who are eligible to be
recipients.

4. Pay all allowable charges on a fee~for—service basis to par-
ticipating dentists on behalf of recipients in the pilot counties for
dental services received by those recipients.

(24m) HoME HEALTH CARE AND PERSONAL CARE PILOT PRO-
GrAM, From the appropriations ander s. 20,435 {4) (), {0), and
{w}, in order to test the feasibility of instituting a system of reim-
bursement for providers of home health care and personal care
services for medical assistance recipients that is based on compet-
itive bidding, the department shail:

Updated 01-02 Wis, Stats. Database 56
UNOFFICIALTEXT

{(a) By September I, 1990, select a county in this state and
solicit bids from providers of home health care and personal care
services in that county for the provision, on a contractual basis, of
home health and personal care services authorized under ss. 49.46
() (ay 4. d. and (b) 6. j. and 49.47 (6) (a) 1.

(b} Award contracts for the provision of home health care and
personal care services from the bids received under par. (a) only
if the department determines that the contracts would result in 2
IGWer c{)’si a!tarsailve o fee-for-service rexmbursemem

(25 CASE MANAGEMENT SERVICES, (a) In this subsection,
“severely emotionally disturbed child” means an individual under
21 years of age who has emotional and behavioral problems that:

1. Are severe in degree;

2. Are expected to persist for at least one year;

3. Substantially interfere with the individual’s functioning in
his or her family, school or community and with his or her ability
to cope with the ordinary demands of life; and

4. Cause the individual to need services from 2 or more agen-
cies or organizations that provide social services or services or
treatement for mental health, juvenile justice, child welfare, special
education or health.

(am) Except as provided under pars. {be) and (bg) and sub,
(24}, case management services under s. 49.46 (2) (b) 9. and (bm)
are reirnbursable under medical assistance only if provided to 2
medical assistance beneficiary who receives case management
services from or through a certified case management provider in
a C{mmy, city, village or town that elects, under par. (b}, to make
the services available az:d who meets at teast one of the foliowing
copditions: -

i, Hasa cievdapmentaf disability, as defined ander 5. 51.01
(5) (a2

2. Has a chronic mental illness, as defined vnder s. 31.01 (3g).
. Has Alzheimer’s disease, as defined under s. 46.87 (1) (a).
. Is an alcoholic, as defined under s. 31.01 (1),

Is drug dependent, as defined under 5. 51.01 (8).

. Is physically disabled, as defined by the department.

. Is a severely emotionally disturbed child.

. Is age 65 or over.

. Is a member of a family that has a child who is at risk of
serious physical, mental or emotional dysfunction, as defined by
the department,

10. Has HIV infection, as defined in s. 252.01 (2).

11, Is a child who is eligible for early intervention services
vinder s, 51.44.

12. 1s infected with tuberculasis,

13. Is a child with asthma.

i4. Is a woman who is aged 45 to 64 and who is not a resident
of a nursing home or otherwise receiving case management ser-
vices under this paragraph.

(b} A county, city, village, town or, in 2 county having a popu-
lation of 500,000 or more, the department may elect to make case
management services under this subsection available m the
county, city, village or town to one or more of the categories of
beneficiaries under par. (am) through the medical assistance pro-
gram. A connty, city, village, town or, in a county having a popuia-
tion of 500,000 or more, the department that elects to make the ser-

Unofficial text from 01-02 Wis. Stals. database. See printed 61-02 Statutes and 2003 Wis. Aets for official fext under 5. 35.18
(2} stats. Report errors to the Revisor of Statutes at (608) 266-2011, FAX 2648978, email bruce.munson@Ilegis.state.wi.us
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whlchever is later. Under these provisions, no additional legislation would be required in order for
DHFS to implement the project.

[Act 27 Section: 1943c]

44. RURAL MEDICAL CENTERS

Joint Finance/Legislature: Direct DHFS to assist the Wisconsin congressional delegation, if
requested, to prepare federal legislation to enable Wisconsin to operate a demonstration project for -
rural medical centers. Specify that the assistance of DHFS would end before December 31, 1997.

[Act 27 Section: 9123(101)]

45. HOLD HARMLESS FOR RACINE COUNTY FOR LABOR COST

RECLASSIFICATION
Senate/Leg. Veto
{Chg. 1o Base} {Chg. to Leg.} Net Change
GPR $1,316,600 - $1,316,600 30
FED 1,875,100 - 1.875100 Rt
Total $3,191,1060 - $3,191,100 30

Senate/Legislature: Provide $644,900 GPR and $923,500 FED in 1997-98 and $671,700 GPR
and $951,600 FED in 1998-99 to reflect the cost of maintaining Racine County as a high-cost labor
reglon for purposes of detemumng the medical assistance. {(MA).reimbursement of direct care costs -
for nursing home services. Specify that Racine County would continue to be classified as a h}gh~cost
labor region at least through June 30, 1999.

Veto by Governor [C-2]: Delete provision.
[Act 27 Bill Section: 9123(15s)]

[Act 27 Vetoed Sections: 169 (as it relates to s. 20.435(5)(b)) and 9123(15s)]
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Background on HFS Emergency Rule
Rule on Federal Waiver for Extending Medicaid to cover Family Planning
Services

Issue

The Department of Health and Family Services (DHFS) has issued an Emergency Rule
that would allow Wisconsin (following approval in the form of federal waiver) to extend
family planning services to females age 15 to 44 who would otherwise not be eligible
for Medicaid, to receive these services to eligible females who are on Medicaid.

Background Information

The process for seeking the federal waiver and formulating rules to expand the family
planning services was approved by the legislature as part of 1997 AB 100 (The State
Budget). The budget provision was approved by the GOP-Controlled Assembly and
Dem-Controlled Senate and signed by Governor Thompson. DHFS submitted the
application for the waiver in June of 1999, and it was granted in June of 2002, citing
the policy to come effective January 1, 2003,

DHFS plans to proceed with a permanent rule, but has created this emergency rule to
make the policy effective immediately, and carry it through the time the permanent rule
made its way through the clearinghouse process.

The Joint Committee on Review of Administrative Rules (JCRAR) will hold a public
hearing and possible executive session on the Emergency Rule on March 27, 2003.

Current Administrative Rule

There is no current administrative rule governing this policy — the Emergency Rule and
Clearinghouse Rule will create the rule.

Emergency Rule

Females who are currently not eligible for Medicaid and the family planning benefits
that accompany it, would be eligible for these services under waiver if they meet the
following criteria: g

1. Be a woman at least 15 years old and no older than 44.



2. Not receiving Medicaid, unless the person is eligible for medical assistance
3. Meet the other non-financial criteria — as listed for MA, BadgerCare, etc.

Key provision: .

HFS 102.01(5)(e) — When a person is under the age of 18 and is a single parent or is
pregnant, but is not married and is not under the care of a relative as specified in rules
related to eligibility for welfare — THE AGENCY SHALL DETERMINE INDIVIDUALLY THE
ELIGIBILITY OF THE PERSON — WHEN A PERSON APPLIES SOLFLY FOR BENEFITS
UNDER THE FAMILY PLANNING DEMONSTRATION PROJECT, THE DEPARTMENT SHALL
DETERMINE THE ELIGIBILITY OF THE PERSON WITHOUT REGARD TO THE PERSON’S
PARENT OR PARENTS.

ISSUES:

Committee could suspend entire rule on the grounds that there is no need for this
emergency rule. Emergency Rules are supposed to be proposed by an agency when
the immediacy for the rule is needed to preserve public peace, health, safety or welfare.

JCRAR could also just suspend the portions of the rule that allow females under 18 to
obtain these services without the knowledge of their parents — certainly on the grounds
that parental notification is needed in this situation.
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Minors' access to contraception:

Courts have held that Medicaid requires only two preconditions to the state's
obligation to provide family planning services to sexually active minors: the minor
must be "eligible' and the person must "voluntarily request assistance." See T.H. v.
Jones, 425 F. Supp. 873, 878 (D. Utah 1975) (3-judge court), aff'd on statutory
grounds, 425 U.S. 986 (1976). The courts have ruled that state laws mandating
parental involvement in a minor's decision to use contraception are impermissible
as applied to Medicaid recipients because they "engraft" an additional requirement
onto the only two requirements set forth in the Medicaid statute itself. See T.H.; see
also Planned Parenthood v. Dandoy, 810 F.2d 984 (10th Cir. 1987). The T.H. v.
Jones case says: ""The legislative history of the 1972 amendments [to the Social
Security Act] bears out Congress' concern that . . . Medicaid family planning
services be provided to sexually active minors who desire them on a confidential
basis; in this way Congress has sought to stem the rising number of births out of
wedlock and the consequent increase in numbers of welfare recipients." Id.

This interpretation of the Medicaid statute is based on fwo statutory provisions: 42
U.S.C. § 1396a(a)(8), which requires states participating in Medicaid to provide:
""medical assistance’ to all "eligible individuals''; and 42 U.S.C, § 1396d(a)(4)(C),
which defines ""'medical assistance' as "payment of part or all of the cost of . ..
family planning services and supplies furnished . . . to individuals of childbearing
age (including minors who can be considered to be sexually active) who are eligible
under the State plan and who desire such services and supplies. . .." These
provisions imply that any eligible individual, including sexually active minors, is
entitled to family planning services and supplies under Medicaid if she desires to
have the services and/or supplies. The statute's silence as to any other preconditions
for eligibility for family planning services means that no other preconditions may
lawfully be imposed.

Courts have considered that this language requires that minors be treated on a
confidential basis. See, e.g., Planned Parenthood Ass'n of Utah v. Dandoy, 810 F.2d
984 (10th Cir. 1987) . See also T_H_ v. Jones, 425 F. Supp. 873 (D. Utah 1975), aff'd
on statutory grounds, 425 U.S. 986 (1976} (holding that the state cannot require
parental consent in the Medicaid program).



49.45(24r)

(24r) Family planning demonstration project. The department shall request a waiver from the
secretary of the federal department of health and human services to permit the department to
conduct a demonstration project to provide family planning services, as defined in s. 253.07 (1)
(b), under medical assistance to any woman between the ages of 15 and 44 whose family
income does not exceed 185% of the poverty line for a family the size of the woman's family.
If the waiver is granted and in effect, the department shall implement the waiver no later than
July 1, 1998, or on the effective date of the waiver, whichever is later.

253.07(1)(b)

(b) "Family planning services” mean counseling by trained personnel regarding family planning;
distribution of information relating to family planning; and referral to licensed nurse
practitioners within the scope of their practice, licensed physicians or local health departments
for consultation, examination, medical treatment and prescriptions for the purpose of family
planning. "Family planning" does not include the performance, promotion, encouragement or
counseling in favor of, or referral either directly or through an intermediary for, voluntary
termination of pregnancy, but may include the providing of nondirective information explaining
any of the following:

253.07(1)(b)1.
1. Prenatal care and delivery.

253.07(1)(b)2.
2. Infant care, foster care or adoption.

253.07(1)(b)3.
3. Pregnancy termination.
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The Declines in Adolescent Pre

gnancy, Birth and Abortion

Rates in the 1990s: What Factors Are Responsible?

By Jeffrey M. Janes, M.D., Ph.D., William Toffler, M.D., Reed Bell, M.D., Joanna K. Mohn, M.D.
hn R. Diggs, Jr., M.D., Haro!d Cox, M.L. and Kent Jones, M.D.

Weeldreyer, M.D., Hal Wallls, M.D., G. Steven Suits, M.D., Jo

M

Background: During the 1990s the rates of pregnancy, birth
and abortion among adelescents in the United States have
declined. Taken in composite, these declines are the first in
several decades. The question remains: What factor or
factors are most responsible for the declines?
Approach: The data on adolescent pregnancy and birth
rates, abortion, contraceptive use, and sexual behavior and
attitudes were analyzed in order to ascertain correlation and
possible cause-and-effect refationships.
Findings: The specific factors and the exact interrelationship
of the factors responsible for the decline in teen pregnancy,
birth and abortion rates cannot be precisely determined.
However, the contention that these declines are due to
increased contraceptive use by teenagers does not withstand
critical analysis and review. Qut-of-wediock birthrates to
sexuafly experienced female teens rose 29% from 1988 to
1895, despits a 33% increase in the use of condoms at last
intercourse.

Decreased rates of pregnancy, abortion and births
among the entire adolescent cohort seem to correlate with a
corresponding decrease in teenage sexual activity. Because
of the difficulty in precisely determining the cause of these
positive trends, the /ssue as to why adolescents have
become increasingly involved in abstinent behavior should be
the subject of further study. .
Summary: Abstinence and decreased sexual activity among
sexually active adolescents are primarily responsible for the
decline during the 1990s in adolescent pregnancy, birth and
abortion rates. Attributing these declines to increased
contraception is not supported by.the data. Intervention
programs focused on abstinence may have significantly
contributed to the decline in sexual activity, but further
research Is needed to test this hypothesis.

M

Background
Beginning in the 1960s and 1970s, various statistical
measures confirmed a dramatic increase in sexual activity by
adslescents as reflected by the consequences,
*  The birthrate ameong unmarried females aged 150 19
years increased 90% from 27 .4 per 1,000in 1870 to 42.5
per 1,000 in 1990
* The abortion rate among fermales aged 10 to 19 years
rose $4% from 9.7 per 1,000 in 1972 to 18.8 in 1990 °
With few period-to-period exceptions through the late
19803, these consegquential statistics reflected a steady
increasea in feens having sex. However, in recent years the
rend in the measures of these tonsequences has begun to
moderate and even reverse.
The birthrate declined 4.2 percent far unmarried
female teens and 11.9 percent for all female teens from 1981

to 1986 {Table A).

. Gaylen Kelton, M.D., Robert

| Table A [ 1991 T 18866 [ change |
Birthrate per 1,000
females aged 1510 19
Total® 621 547 -11.9%
Unmarried® 44.8 42.9 -4.2%

Abortions were not respansible for the drop in the
birthrate. In fact, rate of abortions for teens dropped during a
similar period {Table B).

femates aged 10 to 19
ears®

! Table B | 1990 | 1485 | % change
Abortion rate per 1,600
18.8 13.5 ~28.2%

Correspoandingly, the rate at which teenagers
became pregnant fell 9.1 percent between 1882 and 1905

(Table C).

[Table C | 1992 | 1995 | % change |
Teenage pregnancy rate }
per 1.000 famales® 9g9.7 90.8 -9.1%

Ant Increase in Contraception?
immediately after the data above were released in May and
June of this year, advocates of safer-sex programs pointed to
increased condom use by teens as a principle reason for the
declines in pregnancy and birth rates. Considar the following:
"Contributing to this decling in [birthrates] are indications that” sexiially
active teenagers are more likely to use contraception.” Centers for

Disease Control - .
“Those fteens] who do have sex are using contracepiives more reliably.”

Washinglon Post
“Their [fermate teens] likefhood of pregnarnicy has decreased. Increases
in contraceptive use by adolescent females contribute to this change.”

HHS
“Increased confraceptive use - especially condoms — was a major factor

in the decline of unintended pregnancias.” NARHP

And their claims were not without some statistical
support. After all, condom use at last intercourse increased
significantly by both teenage males (+21%) and females
{+33%) from the late 1980s through the mid 1990s (see
Table D). Condom use increased even more amang specific
high-risk teenage demographic groups, such as biack
females, a cohort that also experienced a significant increase
i the use of Norplant and Depo-Provera.

The decline in pregnancy and hirth rates and
increase in condom use led to the premature conclusions that
total confraception rates increased and were responsible for
the declining birthrates. But, in matters of statistical and
behavioral research, formulating conclusions during the initial
review of data is a careless practice.
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Contraception-Use Rates Have Not Increased

A more complete review of sexual practices by teenagers
from 1888 to 1995 is not compatible with the view that
contraception-use rates increased. Total contraception-use
rates not only did not increase — the data indicate that they
may have actually declined slightly (Table D).

the proportion of sexually experienced U.S. females aged 15-
19 reporting use of any methad of contraception. The data on
Table E show that the use of any method of contraception
(inctuding injectables and implantables) by sexually
experienced female teens dropped from 61.0 o 80.1 percent.

Table E 1988 1095

A. Perceni of all females aged 1510 15
currently using any conlraceptive
method®

32.1% 29.8%

B. Percent of females aged 15 t0 19

who are sexuglly experienced™ 49.6%

52.6%

C. Proportion of sexually experienced
females aged 15 to 18 who are using
any method (C=A/B}

61.0% 60.1%

1988 1995
Tabde 3 Y.
Cordraceptive use - - - 'é)",, i
during last ] & ] 5 Ewnsl
intercourse by ,§ £ § 5 §’§ @ &
sexually active 3 B g £ ® g SEE g
teens o3 &} (5] [&] O O 5888
Maies, 1519 {and
partnery’ 53% | 37% 1 90% | 64% | 28% | 92% | +2.2%
Females, 15-19
{and partner)’ 27% 42% 68% 36% 23% 59% -14.5%

in order to compare 1995 with 1988, the data for oral
and condom coniraceptive use was added in Table D to yield
combined contraceptive use at last intercourse. This
calculation includes only oral and condom contraceptives for
two reasons. First, these two methods repfesem the
dominant contraception of choice by teens in both
comparison years. Second, data for injectable and
implantable contraception is not available for 1388,

The combined'data show that while condom use did
increase, the rise was more than offset by a decrease in the
use of oral contraceptives. From 1888 to 19895, sexually
active adolescent females increased their use of condoms at
last intercourse by 33 percent (36% vs. 27%), but decreased
their use of oral contraceptives by 45 percent {(23% vs. 42%).

Thus, these females were 14.5 percent ess likely fo
use condoms or oral contraception in 1985 compared to
1888. This fact led Joyce Abma from the National Center for
Health Statistics and Freya L. Sonenstein from the Urban
institute to make the following statement; - -

“Between 1 988 ‘and 1995 there has be@n !:{tfe
change ‘in the proportion of currently sexually active
teens reporiing that they used no method
of contraception at the last intercourse.™

This combined calculation ignores two factors that
could influence the datz on the propomon of female teens
protected against pregnancy.

The first factor is that the combined calculation
assumes no dual use. But, dual use at last intercourse
among never-married young people aged 14 to 18 is
relatively small at 5.8 percent of females and 4.1 percent of
males.'® Further, the combined calcutation was performed in
the same manner for both 1988 and 1895. Therefore,
combined data without an adjustmaent for dual use is vaiid as
a relative comparison of coniraceptive use in 1995 io 1988.

The second factor is that injectables/impiantables
are not included in the combined calculations. However, even
if the use of injectable/implantable contraception was
included for this cohort on Table D {7% usage rate at fast
intercoursa in 1895)," total contraception use still fell

The decline in the use of contraception by female
teens has been confirmed in other research literature. In the
January/February 1998 issue of Family Planning
Perspectives ("Trends in Contraceptive Use In the United
States: 1982-1885," Table 1), authors Piccinino and Mosher
included data that indicate a slight drop from 1888 to 1895 in

Safer-sex advocates may claim that even without a
net increase in contraceptive use teens are better protected
against the risk of pregnancy because of the effectivenass of
injectables/impiantables. But it is important {o note that the
sizabie shift from oral contraception to condoms represents a
shift to less efficacious protection against pregnancy.

It is possible fo statistically calculate the change in
protection from pregnancy among female teens by the sw;ich
frorm.oral contraception to condoms and
injectables/implantables. To make this caiculation it is’
necessary to factor the percentage of teans using different
rmethods of contraception by the accepted levels of
effectiveness for each method.

Table F provides a risk-adjusted contraceptive
protection index. For example, in 1988, 68 percent of
sexually active females aged 15 o 13 used condoms and/or
oral contraception at last intercourse. But adjusted for
method effectiveness, the percentage index dropped to 65
percent. Using the same formula for 1995, the percent of the
cohort using coniraception (including /1) dropped from 66
percent tc 61 perceni aftef the adjustment for effec;tweness

T F 1988 e | S o

Sexually

Agtive
Famales
1519

Condom Orat ut Totai Candam Cral #l Total

A%
usage at” 27% 42% | N/A ] 69% 36% 3% | 7% | 66%

last
intercourse

B. Method
effective 85% 29% 85% 99% | 99

ness'! %

C.
Hypothetic 23% 4% B85% 31% 23% 7% | 1%
at
Protection
index
[C=AxB}

Thus, the use of injectable/implantable contraception
in 1995 did not offset the reduced protection represented by
the switch from birth controf pills o condoms. This is yet
anather reason why contraception would not account for

reduced pregnancy and birth rates,
In summary, based on lower reported contraceptive

use and a switch to a less effective prevention method
{condoms vs. oral), sexually active adolescant females in
1995 were less protected against pregnancy than in 1888,
The claim that the drops in pregnancy, birth and abortion
rates are due to increased contraceptive use is inconsistent
with the data,
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Non-Marital Birthrates Among Sexually Experienced and

Active Teens Have Risen Sharply
The out-of-wedlock birthrates
teens (have ever had sex) and sexually active teens (sex in
past 3 months) have increased sharply during the 1950s.
To calculate the birthrate among adolescents, the
government uses the total number of births by female teens

to sexually experienced female

as the numerator and the total number of female teens as the

dencminator. This formula is misleading because it daes not
recognize that abstinent female teens do not become
pregnant.
The canvention of reporting on birthrates within the
entire cohort of 15 to 19 year-old females has masked the
steady increase in the out-of-wedlock birthrate among
sexuaily experienced and sexually aclive teens.

A more revealing way to consider the data is to
caiculate the out-of-wediock birthrate among sexually
experienced and sexually active female teens. This
calculation would allow researchers to more accuratefy
determine the impact of national interventions aimed at
raducing non-marital births.

T Table G shows the out-of-wediock birthrate to
- sexuaily experienced females aged 15 tc 18, The birthrates
.- per 1,000 unmarried females, aged 15 to 19, are from the
~National Center for Health Statistics. The percent of females
15 te 18 who have had premarital sex is from the Naticnal
Survey of Family Growth. See footnote (a) for a more
complete discussion on caiculating birthrates to sub-groups
of teens.

This calculation shows that the long-term trend of
out-of-wedlock birthratas to sexually experienced female
teens has increased substantialiy during the 1990s, Based
on this data, the out-of-wedlock birthrate to sexuaily
experienced females aged 15 to 19 increased 41.8 percent
from 1976 to 1995 and 29.3 percent from 1988 to 1995,

Non-marital
birthrate per’
1,000 sexually

1% of females 15
019 who have '
had premaritat

[ Birthrate per
: .-1;(}{}(}'unma_rr§ed' )
fermales aged 15

“f:Table G

fo 198 | sex {sexually experienced
’ experienced)'® | fernales 1510 19

| 248 i 35.0% Q 631 ]

] 287 ] 45.2% | 635 1

! 36.4 ! 52.6% 69.2 J

i 44.4 ! 4884, 895 ]

| Percent change

76t 95 +41.8%
[ f +29.3%

a} The calculation of nen-marital bithrates o sexyally experienced temale
teens was performed by using the totzl out-of-wedlock binthrate to females aged 15
0 19 as the numerator and the proportian of female teens who reportad premarital
Sex as the denominatar For exampde, the non-marital birthrate of 89.5 per 1,000
Sexually experienced female teens in 1995 was calculated by dividing 498 (number
of female teens per 1.000 who feperted pramarital sex) into 44 4 (births per 1.000
unmareed lemales aged 15 to 19

The birthratas o sexuatly active

same manner
For a more complets discussion on caiculaling bitthrates by adolescent

Sul-groups. see the discussion in the article “The Deciine in US Taen Pregnancy
Rates. 1990-1695." Padiatrics, Vol 102, No. 5, November 1998

The Pediatrics article conciuded that the aregnancy, akortion ang
birthrates among sexually expenienced and sexually actve leens have held steady
or declined significantly since the 1980s. However, authors Kaufmann, et al used
dala for all teen binhs  The calculation of out-af-wedlock binthrates dmong sexually
éxpenenced and sexually active teens, as shown herein, leads to a dramatically

different conciusion

female teens were calculated in the

Table H shows the same anatysis for sexually active
females, aged 15 to 19,

Table H Birthrate per 1,000 | % of fernaies 15 1 Non-marital
unmarried females | to 19 who are Birthrate per
aged 15 to 19V sexually active 1,060 sexually

Year (Entire teen female {sexinpast3 active femaias

| cohort) months)' 154619
! 1588 | 364 (53.0) ] 42.7% ! 85.2
I 1605 ] 44 4 {56.8) | 36.7% | 111.8
{ Percent / ! /
change | +31.2%
'88 to ‘95 i

Based on this data, the out-of-wedlock birthrate to
sexually active females aged 15 to 19 increased 31.2% from

1988 to 1995,
The increases shown in Tables G and H occurred

despite sharply higher condom usage, as iliustrated in Graph

i e Nori-Marital Biftheate por 1,008 Sexually |

Experienced #amales 15 1p 18
- - ¥+ Condom ijse - Femaies 15 to iU}

100 wrapirt -

50 ]
4@ L 37 -?
o am
20 J— L ] ﬁ

1988 1395

.. From 1982 to 1995, the out-of-wedlock birthrate per.
1,000 sexually experienced females aged 15 to Tdincreased -
40.9 percent, from 63.5 1o 895 (Table G). '

During the same time span the proportion of teenage
females who reported using contraceptives increased their
use of condoms 76 percent {from 21% to 37%)." Tha
impfications of the data in Table G and H and Graph 1 should
notbe minimized - gut-of-wediock birthrates have increased
emong sexually experienced and sexyally active female
leens despite an increased use of condoms.

"It should be noted that the proportion of fernale teens
who reported premarital sex was used as a proxy for
unmarried female teens in Table G. ltis possible that some
fernales who reported having had premarital sex were
married at the time of reporting.

However, the authors believe that the use of specific
data limited to never-married female teens would not
significantly alter the results shown. This i3 because {1} the
proeportion of married teens in this age category is low {(4.5%
in 1995 NSFG), and, (2} the proportion of never-married
female teens who have ever had sex is not much different
than the proportion of all teens who have ever had sex.

For example, in 1995, 48.1 percent of never-married
female teens raported having had sex compared to 50.4
percent of aft teens. So while the exact caiculations of out-of-
wedlock birthrates to sexually experignced and sexually
active female teens might change if a pure data set limited to
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never marriad teens was used, the pattern of the resulls
would remain the same. The authors encourage other
researchers to further expand the study of out-of-wedlock

birthrates.

Declining Sexual Activity Rates

Obviously, programs in safer-sex education and condom
distribution have not reduced out-cf-wedlock birthrates
ameng sexually experienced teens. On the other hand, there
has been a decrease in the overall teen birthrate. The
following data suggest reasons why. Tables 1 and J confirm
that more teens are choosing abstinence.

pregnancy, birth and abortion rates (Tables A, B and C}.
Increased condom use has been invoked to explain the latter,
yet increased condom use is outweighed by a shift away from
using more efficacious oral contraceptives. Tables G and H
show that the non-marital birthrate to sexually experienced
and sexually active fermnale teens actually increased sharply
from 1988 to 1895,

Thus we find it more reascnable 1o suggest reduced
sexual activity as the hypothesis capabie of explaining
reduced pregnancy, birth and abortion rates. In fact, the
deciine in the overall birthrates among adolescent females
during the 1990s is due primarily fo teens that have never
had sex or are not currently having sex.

Abstinence-only programs may be playing an
increasing role in bringing about reduced teen sexual activity.
I the remainder of this publication, therefore, we present: 1.)
Observations on the history and nature of abstinence
programs: 2.) Sociefal factors that support the choice of
abstinence; and 3.) Promising preliminary resulis of
abstinence-cnly programs.

1. History and Nature of Abstinence Pregrams

Table ! !

% teens 15-18 who have ever 1088 1895 % change ‘B3
had sex®® vs. ‘88
Never-married Males — NSAM 60.4% 55.0% -8.9%
Females — NGFG 52.6% 49.6% -5.7%
Table J

% high school teens 1880 1997 % change
15-16 who have ever 97 vs. 80
had sax?’

Males - YRBS 50.8% 48.9% -18.6%
Females - YRES 48.0% 47.7% i - B%

Sexually experienced teen males have become less
sexually active and have fewer pariners (Tabie K).

Table K 1880 1995 1897 % change

% H.5, teens® ‘97 vs. ‘90

Had intercourse in

past 3 months 35.4% 37.9% 34.8% -11.7%
Males 42.5% 35.5% 33.4% -21.4%
Famates 36.4% 40.4% 36.5% +.3%

Had four gr more

pariners 18.0% 17.8% 18.0% -15.8%
Males 26.7% 20.9% 17.6% +34.1%
f’-‘emaées 11 8% ?4 4% 14, 1% +18.5%

A very strong trend is reﬂected srz 'i'abies 4 J'ancﬁ Ko

'E‘he posmve correiation between the reductions in teen
sexual activity and teen pregnancy rates may be mostly due
to more abstinent behavior by male, rather than female
adolescents. From 1990 to 1997 there was a 12.6 percent
decline in the proportion of adolescent maies who have ever
had sex compared to a .6 percent decline among adolescent
females {Table J). From 1990 to 1997 there was a 21.4
percant dropin the proportion of adolescent males who have
had sex in the past three months compared to & .3 percent
increase among adolescent females (Table K). And, from
1890 to 1987 there was a 34.1 percent decline in the
proportion of adolescent males who have had four or more
partners compared to a 19.5 percent increase among
adolescent females (Table K). So while the percent of all
femate teens who have aver had sex has declined, those
females remaining sexually active have become increasingly
promiscuous. A discussion of this phenomenon is not within
the scope of this paper, but should be the subject of further

study.

Promotion of Abstinence

Tables 1, J and K show that there has been a significant
overall decline in teen sexual activity from 1988 to 1985 and
beyond, simultanecus with an overall decline in teen

Ahstinence component of comprehensive sexyality
programs. In the early 1980s comprehensive sexuality
programs began emphasizing abstinence as the preferred
choice for teenagers. Such programs are called “abstinence-
based.” While abstinence-only advocates accuse abstinence-
based education of sending a confusing dual message, itis
likely that the abstinence component has influgnced some
adolescents. All of this raises a very interesting question: i
comprehensive sexuality education has contributed to the
decline in teen pregnancy, might it be due primarily to the
abstinence component? This is a very real possibility since,
as shown earfier in this research study, contraceptive use is
not associated with reduced unintended out-cf-wedlock

s births

'-Abstmence-oniv programs. There has been an expiosxve -

growth in privately funded abstinence-only programs during
the 1990s. An indication of that growth is shown in Table L.

Table L # of students | # of studenis §:#of students

Abstinence-only reached - reached - reached -

category 1986 1889 1997
ledge card based 0 9 750.000

Crisis pregnancy 12,164 69,918 £20,280

centers

Private 234,850 572,656 1,676,032

sufriculum/speakers

Total 247,114 642.574 3,048,282

As a rasuit, there has been a 12-fold increase in the
number of teens reached by privately funded abstinence
programs in the span of a decade.

Oppenents of abstinence-only programs point cut
that the effectiveness of such programs has not been
documented. This may be based more on philosophical
opposition to the abstinence-only message than on an
objective consideration of ail the facts. Accordingly, four
observations are worthy of note.

First, very littie rasearch has been conducted on
abstinence-only programs. Douglas Kirby in his booklet *No
Easy Answers" stated that "more research shouid be done on
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these programs...very few such programs have been well
evaluated, and, thus, there is litile evidence fo delerming
whether or not abstinence-only programs can defay

< jntercourse.” In other words, the jury is still cut.

Second, the abstinence-only programs that have
been evaluated in peer-reviewed research journais have
been very narrowly defined in scope and low in intensity. An
axample is an abstinence program in Philadelphia recently

_declared as ineffective in JAMA* The entire abstinence
message therein studied was defivered during just two
‘Saturday sessions. Researchers have concluded that any
intervention program, in order to be effective, must be muiti-
faceted and of adequate intensity and duration.®

Third, some of the abstinence programs that have

 been evaluated do not meet the standards set by abstinence-
only education experts. An example is Education Now and
Babies Later (ENABL), the well publicized program in
California. ENABL was a fimited scope program. But more
importantly, ENABL was never fully endorsed by abstinence-
only education experts. From the onset, abstinence-
education advocates did not acknowledge ENABL as a true

© ‘abstinence program because of its fimited duration, use of

* values-clarification methods and reliance on teachers who
‘were not trained in-or did not phllosaphsca by agree with an

: abstmence -only message. .

S Philosophical buy-in by teachers to a message
‘correlates highly with the impact of the message upon
students. In a 1894 study ressarchers reported “that teachers
are a vital and important ingredient in the successiul
implementation of these programs [meaning] that an
abstinence sex education program may succeed or fail not
simply because of the merit of the program but because of
the lack of either teacher commitment tc implementation or
support for the program objectives or both."™

Finally, abstinence-only advocates also claim that a

- much higher standarg of research protocot is applied to
'abstzmnce~<an!y programs than to comprehensive sexuality
programs.-One example of this apparent deuble standardiis -
“the research on tondom availability in.Los Ange!es araa hxgb
schools. In that study there was a 41 percent pre-to-post test
participant-dropout rate due to parental opposition.”
Another example of the double standard is the
" Center for Disease Control's “Pregrams That Work” initiative.
“Programs That Work” features five interventions that CDC
claims are guite effective. Not one of the five has data
“rmeasuring a reduction in teen pregnancy or STD rates. Yet,
these programs were developed to reduce prégnancy and
STD rates.

2. Sccietal Factors That Encourage Abstinence

A number of societal factors also encourage abstinence.

HIV/AIDS Education. Perhaps not since the polio crisis of the
16505 has the national conscicusness on a medical issue
been so raised as it has been for HIVIAIDS, Almost all teens
now receive instruction on HIV/AIDS: 82 percent of males
and 94 percent of femases.” The HIV/AIDS scare has likely
impacted the sexual behaviors of many adolescents in favor

of abstinence.

instruction on Refusal Skills. As equally common among
females as HIVIAIDS information is instruction on how to say

“no” to sex. In fact, 93 percent of adclescent females
received instruction on refusal skills in 1985. Three quariers
of adolescent males received similar instruction,

Generational Chan'ges in Attitudes. There are several

theories of generational sociology. One view holds that
generational history is searmiess -- each new generation
simply builds upon the foundation estabiished by its
predecassors. Another view holds that generational history is
cyclical - atlitudes abandoned by one generation often
reappear after a skip of two or more generations. If the latter
theory is true, then the recent declines in teen sexual activity
may, in some part, be due to generational factors. Teenagers
today could be rejecting the view of sexual behavior held by
their baby-boomer parents {(who are widely credited with the
sexual revolution of the 1960s and 70s) in favor of the
traditional view held by today’s more senior citizens. if this
ohservation is valid, then an unambiguous abstinence
message should be quite well received by the next! few
generations.

A recent arlicle in Family Planning Perspectives
confirms the fink between more conservative atlitudes among
teens and declining sexuatl activity rates * In the article,
“Understanding Changes in Sexual Activity Among Young
Metropolitan Men: 1979-1995." authors Ku, et al. state "More
permissive attifudes about premarital sex were strongly
associated with high rates of infercourse. Adofescent males
who completely disapproved of premarital sex were far less
likely to have had sex recently than were those who
approved of it."” The study also demonstrates that “religiosity
is part of reason for the shift in atfifudes.”

The article suggests that these attitudinal "changes
reflect a growing trend and not merely a unigue fluctuation in
the sexual beliefs of American youth."

General Societal Attitudes. There have been a number of
studies in recent years showing that society in gene;al hag
embraced an: abstmence untit- marriage viewpaint. a
- A'survey of nearly 4,980 people by Wirthlin-
Worldwide found that 71 percent of the national respondenis
believe couples should wait to have sex until marriage.® A
New York Times poll found that nearly half of teens polled
said sex before marriage is always wrong. ™ In an Emory
University survey of 1,000 sexually active teen girls, 84
percent said they would like to fearn how to say no to sex.™
In a 1994 Roper-Starch study, 84 percent of students who
have already tried sex indicated they should have waited.™ In
a study commissioned by the National Campaign to Prevent
Teen Pregnancy, 95 percent of both adulis and teens stated
that it is important for high school students to be given a
strong abstinence message from society * N

3. Promising Results of Abstinence-Only Programs

There is increasing evidence that an unambiguous
abstinence message shows promise in changing the
behavior of leens.

Add Heaith Study. The September 10, 1997 issue of JAMA™
pubfished an article on the first wave of findings from the
National Longitudinat Study on Adotescent Health (Add
Health) -- the most extensive study on adolescent risk
hehavior ever conducted. The study showed that the factor

January 1969




iy

most strongly associated with a delay in the onset of sexual
activity was a pledge of abstinence. In fact, the pledge of
abstinence was three times more strongly associated with a
delay in sex than the next most positively correlated factor. A
pledge of abstinence is the cornerstone of a program popular
among many church youth groups called True Love Wails.
Nearly 16 percent of all female teens and 10 percent of all
male teens have signed pledge cards and joined peer
support groups through True Love Waits and similar
programs.”

Simply signing a pledge of abstinence - in and of
itself -« is probably not the sole reason signers significantly
delay sexual aclivity. There are likely a number of familial,
religious and personal risk-protective factors that lead an
adolescent to sign the pledge. Nevertheless, the signing itself
does represent a point of decision and commitment, which
the Add Health data show is highly significant as a singular
risk-protective factor. Further research is needed to more
thoroughly understand the dynamics of the abstinence -
pledge.
Other factors reported by Add Health as significantly
asgociated with a delay in the age of sexuat debut are
parental disapproval of adolescent contraception aﬁd
parental d!sapprova§ of adclescent SEX. '

. STARS. "Students Aren't Ready for Sex” began in 1994 as a

piiot project in Multnomah County, Oregon in four middle
schools that served about 1,000 students. In 1898/99 STARS
will reach all but five of Oregon’s 36 countles and serve more
than 33,000 students through its peer-mentoring abstinence
program. In December 1997 the Oregon STARS Foundation
contracted with the Oregon Health Policy Insfitute to evaluate
STARS. The evaluation concluded in July 1598. Among the
results:®

o 70 percent of students said STARS helped them

decide to abstain from sex.

o277 percent.of students said:the progfam helped ihem L :

©understand their pefsonai rights to'set fimits:
+ Rates of sexual involvement amang pamcrpatiﬂg
middie school students surveyed dropped from 8.7
percent befere to 5.3 percent after STARS.®

The Michigan Absti inence Pa;t{zefshtp In the early ?9903 the
State of Michigan began a major campaégrz cailed “The
Michigan Abstinence Partnership.” The parinership has

.. provided communities. with technical assistance, education

materials and promotional items. Each participating
community has developed a coalition which develeps and
implements unique abstinence activities, such as youth
rallies, educational sessions for parents, abstinence
curricuta, family activity days, recreational events and peer
education sessions.

Importantly, the partnership has had a goai of
making teen abstinence the culturally accepted norm. The
resuit has been a decline in teen birthrates far excaeding the
naticnal average. From 1991 o 1996 the teen birthrate in
Michigan deciined 19.7 percent from 58.7 to 47.5 births per
1,000 femalas aged 15 to 19.*° This compares to a national
dacline of only 11.9 percent during the same pericd {see

Table A).

Tennessee Study. Of the 10 largest counties in Tennesses
with statistics on pregnancy broken-down among black and
white adolescents, research indicates that teen pregnancies
in the three that taught abstinence-only in schools declined
between 14 and 38 percent from 1991 to 1996 By
comparison, the four that taught safer-sex education or had
no system-wide sex education experienced a maximum
decline of only 7 percent.”

Table M: Teen Pregnancy Rales in Counties with Populations over 50,000 and
Black and White Statistics. 1991 to 1896 -

County ‘Sex £d 1991 (per 1996 (per % Change
1,060) 1,000)
Madison Abstinence 76.9 493 -38.3%
Hamilton Abstinence 696 52.1 -25.1%
Sheiby Abstinence 821 791 -14.1%
Davidson Caommunity 74.3 64 w13.9%
initiatives :
Knox Mixed 48.2 40.5 -12.3%
message : :
Summer Teachers guide | 48.2 44 5 D.6%
Williamson Safer-sex 238 22.2 -7.1%
edycation
Monigomery Safer-5ex 47.8 483 52%
: education :
Rutherford i MNosystematic . 410 . ] 389 “27%
L Josexed RN : :
Wilson - “No'systematic 363 365 +0.5%
L sexed ) :

Best F—’nends “ The Best Frlends mentenng and abstsnence
education program in Washington, D.C. has been highly
effective, Only 10 parcent of Best Friends girls reported
having sexual intercourse compared fo 37 percent of D.C.
middle school girls. Best Friends girls also were found to
have a one-percent pregnancy rate, compared to a 26-
percent rate among al high school-aged 0.C. girfs. Graph 2
reports on other aspects of the effectiveness of Best

Friends.®

Graph2

Denmark, SC Community Program. Between 1982 and 1987,
a program was implemented in Denmark, SC. The
community-based program had multiple components -
classroom abstinence education, adult education,
motivational speakers, newspaper articies, intensive teacher
training, and faith community and civic leadership
involvernent. Prior 1o the implementation of the program, the
area had an adolescent pregnancy rate of 81 cut of every
1,000 adolescent girls aged 14 to 17, In the second and third
years of the program, the adolescent pregnancy rate dropped
to 25 out of every 1,000 girls, while comparison schools not
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