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R ﬁ ‘ !
BEFORE THE WISCONSIN DEPARTMENT OF NATURAL RESOU'R(.!:S

o
. Dl
]

.Applica;i | of the United States; Deparunent
¢ ‘of the Army for Water Quahry Cerification
and C oaswl Consistenicy Dctcrm;mauon
for Final egulations .Pertaining;to the
1 lIssuance, ;c -issuance; and Mod;hcauons of
Nauonmdc Permits - |
P - : o :
; N o ‘
| 'On Dc.ccrzsnbcr 13, 1996, the; Depzu‘rmcnt of Armv Comps of Envmccrs (COE), Office of the dhlef of Edgineers,
20 Masmcﬁ)usetts Avetiue. NW Washington, D.C.} 20314-1000 published its Final Notice of Issuance, Re- xlsumce
,and Modifications of Nauonrmde Permits in the Federal Reeister. The publication includes 3 “:9 revised pnd new
-nmonwtd; permits (NWP) Thc NWPs will becoine effective on February 11, 1997. Publxcauon of this re‘gulanon
served ds the Corps’ a.ppllcmon lo the State for wuter quality certification under Section 401 of the Federtd Clean
‘Water- Ac] (CWA) and rcquesr for a consistency detcrmination for the Wisconsin Coastal Zone Manugement

R N T

| program : z
i l

! Thc St} PLuJ District/COE, Wxsmmm Depanmem of NJ!U.le Resources (WDNR) and Wxscdnsm Coasjal Zone |
; Managemént Proaram/Dcpartmcm of Administration (WCZMP/DOA) are presently in the prqa:es> of deVeloping
i : genera ipermits for Wisconsin that will replace” the NWP's that are conditionally cerifiedjor denied in this
Lo docurncn[J The WDNR and: WCZMP/DOA have cxamined the final regulations pursuant to Scr_uon 40k, CWA, ’
E ‘Chapter: NR 299, Wisconsin Administrative Code {Wis. Adm. Codc) and the Wisconsin Coactal[Zone Man 1z’em¢nt
‘Plan. The WDNR and WCZMP/DOA have made the determination that the following condmﬁn: are required 10
iensure comnplishee with state v.aur quality standards enumerated ins. 299.04, Wis. Adm. Code and Wisconsin's
{ iCoastal Z e Management Pl:m The certification contained herein shall expire on December 31, 1997 or upan
revocation of the NWP's by; theiCorps, whxchc»er comes first. ¥ .
1 ) i | ] !l . '
'(Note The specific lanouage m the NWPs have been either paraphrased or not included | ,m this -dofument.
; Copxes of| the complqtc nationwide permits published in the Federal Regx:.ter on Decembei" 13, 1994 may be
o obtmned from your local COE field office. ,

i
I

i i STATE (OND!TIONS -\ND LIMITATIONS OF CERTIFICATION

i
|

}GENERA:L CON D[TIONS '

1. The ép rlicant shall: allow lthc WDNR ru_sonab)c entry and access to the discharge site 1o inspect the dnscharge
for compliancc with the cumﬂcauon and applicable laws. |

2. 1f any conditions are fmmd o bc invalid or uncnforcc:blc certificaton for all activides to wfuch that condition
-applies 1s§dcmed : : X '§

i A e

S e s e

. l
: i
i
)

r
: 3 Actmttes not chglblc for sta&: water quality au(honzanon under this certification: I / - (f\ v £ 2
¢ IV
-

é Fills in nnvxgabl._ witlers subject to )unsdlf.tl()n under Chapters 30 or 31, Wis.. s&us N
Activities' likely to jeopardize the codtinued existence ol a state designated threatened or engangered -
spec1e< ora \pu:lcs proposcd for such ch.uznanon or which is likely to destroy or ad“ersely modify the ©
habuat of such qpucm i i !

Acu\'mcs 1ffecu'nz V Or more acres of watcrs of the state mcludmg wetlands. EI }
D Activities that wouid result, overall, in adverse impacts to fishery spawning habitat or adversely affect |
- dvifauna breeding arca.s or substantially disrupt the movement of those species whicl normau){ migrate
f}om open waler 10 upland or vice versa (i.e. amphibians, reptiles and mammals). ! |

i
: | |
; — o

i
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L | :
I ! !
| f ’
e I
| ' I
E. Activities dcmmcnml 10 the public interest in waters of the state including wctlanids
l'-J Activities involving the temporary stcxkpxlms: of fill or dredge spoils in waters of ﬂnc state including
& wetlands that are not reviewed and approved by the WDNR under the \VDNR/WpQT codperative
o aurcemcm : ' ! :
: 4 Appllcams seeking: aurhonzatmn under these NWP s shall complete form 33500-53 (Joint Smtc/chem Permit |
‘ Apphcauqn) and submit a copy to the appropriate local Corps office and locat WDNR Whier Manpgement :
i ‘Specialist. Applzcauom ‘muist contain sufficient location and design information. Please nc#c a $100J00 non-
" rcfundabl% applxcauon fee is requn—w for state wa[cr qualm certification activities identified undlel Section N below, .
L : |
S I WDI{IR permils, approvals or coordination in accordance with established WDNR/Wmcor‘nm Deparjment of
' Transponatwn (WDOT) liaison: proccdurc; are NOT required for the entire activity an mdmdisal Depariment of |

‘the Arrav ipemm 1s rcquxrcd in mc following waters of the Un ncd_é-atcs o Ulj , ’; e -m:"Q)WQP‘
; . ) Sl

'A Calcarc,ous fens identified by WDNR : '

E Waters ot the United States located within state scientitic and natural areas. !!

C Class 1. Iland U trout streams identified in WDNR publication 6-3600(80), Wscorysm Trout Streams.

C ,mcludmg wetlands whm 1,000 fect of thc centerline of the stream. " : )
o D Trout ld.kts including wetlands with 1,000 of the lake's ordinary high water mar!dl(OHWM A :
. State or chcral w‘ld and scenic rivers, including wetlands within 1,000 feet of :h]u OHWM !

l The W NR GRANTS water gliality ccrtmcauon for the following NWPs subject to COI]lleIIC)L with thej General f
,Condmon,\ dbow. :' , 1' . :

| , ,
1

, ;/ﬁ{ Alds 1o Nawzanon Allows the placemcm of U. S. Coast Guard (USCG) approch'"nawgauoqal aids. 3

: 'q Structurest in_Artificial Canals. Allows any structure in artificial canals withio priripally rjsxdemial

velopmems where th connection of. the canal to 1 navigable water of the United States Jas been
icwouslv authonzed . H

G Maintenance. A.llow& repair, rehabilituion. or replacement of any previously au(honz:d seryiceable.

\>tmcture or fill prowdu.l that use of the structure or fill does not change. |l

' D. Fish and Wildlife Harvesting, Enhancement and Arrraction Devices and Acnvmeﬁl. Allows|fish and

,v'vxldhfe harvesting dcv&ccs and activities. including shellfish seeding (but not in wqt{]a.nds or dites that

j " support submjerged - aquauc vegetation). :

: ; E Scienrific - Measurcmem Devices. Allow< gages. rtecording devices, water dualx[v tesiing and
provemcm devices, and similar structures. Up ta 23 cubic yards of fill is authorized f&r weirs argl flames
nstructed o water quanmv and velocity. Notification is required for fill of greater t Lin 10 cubjc yards.

F Survey Activities. Allows core sampling, seismic exploration, and plugging of exploration Boles.

1 G Qurfall Structures. A'llowt all activities related to consuruction of outfall and assocxaLHd intake s{mctureb ;

v«here the effluent from the outfall is in compha.ncc Narional Pollutant Discharge ijmmmon System

rwu]anons il

H Oil and Gas Structures. Allows snruuurc> for offshore oil, gas, and mineral dev elopn}Lm and prpduction

c within areas Jeased by {h(. Department df the lnterior. ;‘

Il Siructureslin Fleetmo and Anchorage Areas. Allows placement of siructares 1o fqulnate mgoring of

. vessels within anchorai:e areas established by the U.S. Coast Guard. H
J‘ Mooring Buovs. Allows non-commercial, single boat, mooring buoys. ,’
,K Temporary Recreational Structures. Allows terporary buoys, markers. small floating docks and similar
: tmcmres pl?ccd for recreational use dunnv specific events. Structures must be rcmoved withig 30 days
zﬁcr use has been discontinued. ;:
]%. Bank Stgblhzauon ‘Allows bank stablhzanon of up 1o 500 linear feet with up wdione cubiq yard of
r'xm(cnal perifoot placed below, the OHWM without notification. Notification is req x!red for projects of
. i greater length or dxscha;gc volurpes. Discharges 1o a special aquatic site is not pcmi'ittcd
|

'
3 E I
b o 4
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' | l

M. USCG Approved Bl‘idgcs Allows- dxcubar% of 1l material mc1d¢m<d 10 constr(xcnou of ibridges,
including cofferdams, fuundations, pxcrs -and temporary construction fill, provided dlscharom 1s gpproved
by the USCG. . ;

'N. Return Water From Upland Contained Disposal Arcus. Allows the discharge of refurn wateri from an

: npland contained, dredge disposal area.
O Minor Dredeing, Al)ows dredging ol up to 25 cubic vards. Dredging or siltation of 'Submergcci aquatic
l

vegeration, anadromous fish spawning a{eas or wetlands is not permitted, ;
. Qil Spill Olczumv Al!ows cleanup of oil and hazardous substances Drowded work is donc in acqordancc

wmh federal rcgulanons and any existing!statc contingency plans, and has the concurrénce of thﬂ Federal
{ Regional Response Team.
;Q Remaval “of Vessels. Allows minor dxschuacs of fill in connection with rcmo al of dtshbkd or
fabandoned vessels or mm -made obstructions to navigarion. .;

j R Structural: D1schar°c Allows discharges to sealed forms used as a structural mcmbeﬂtor pile- sypponcd
' structures such as piers .md docks und forlinear projects. Discharges to special aquatic }mes are permitted,

'S Wetland and Rjaamm Restoration and Creation Activides. Allows restoration of former hon-ddal

¢

wetlands and riparian areas, the cnhancément of degraded wetlands and riparian aru’s and crearion of

" wetlands and. riparians areas:(1) on non- feccral public lands and private lands in accordzmce with fhe terms
) and conditions of a.binding wetland restoration ur creation agreement berween the laﬁdowncr d the

~U.S. Fish and Wildlife $ervice or the NRCS or voluntary wetland restoration, cnhancemem and., creation
' ;cucm*: documented by ‘the NRCS pursuant to NRCS regulations: or (2) on any fedenl land: er (3) on

rcclzumed surface coal mined lands in accordance with a Surface Mining Control and Rcclamauo perrmit:

- or (4) on any public orpnvau. land prov ided the permittee notifies the District Enomceq (n accords i ce with

tfu_ Notification” general condition.

i
i
: T. Modifications of Existing Marinas. Allows the reconfiguration of existing docking!tacxlmcs within an
: a,ULhorlzcd marina. No dred"mz or ¢xpansion of any kind is permitted. ;I'
; (U "Moist So:l Manas,e.mml for Wildlife, allows discharge of dredged or fill material into jlon-tidal
" wc.Lland> nocL'Saary to manage, construct, and/or maintain habitat and feeding areas: lIor wildlifc. NWP
: appllcb o federally-owned or managed and state-owncd or managed property.
i ¥, Maintenance -of Existing Flood (,on[ml Projects. Allows the excavation and rcmowfal of accyinulated
sudxmenl and associated vegetation for maintenance of existing flood control chumm including debris
: basum retention/detention  basins and’ channels nol 10 exceed previcusly '\uthqnzed de rchs and
: gon(lvuranona provided the dredged material is disposcd of at an upland site or a currently ay Lhonzcd
: disposal site in waters of the U.S., and proper siltation controls are used. ~'
: W, Mamlcnaucc Dtedeing of Existing bisins. Allows maintenance of existing mannalfuasms Cz'.lla.lS, and

Yoat slips to previously. suthorized d:thn provided disposal of spoils into an uplmd site antl proper
siltation controls are used. '
X. Boat Ramips. Allows construction of boat ramps, provided that (1) the discharge doe< not ckeeed 30

: c‘ublc yards of rock: (2) the ramp is ot wider than 20 1eet; (3) the base is of stone pr other “puitable”
. thaterial; (4)-the excavation is limited 1o the area necessary and excavated macerial 1s remOVed d (5) no
marenal is placed in special aquatic sitey including wetlands. :T

‘ Y Emergency Waershed Protection and Rehabilitation, Allows (1) work done or rundcd NRCS

l

quahryma as an“exigency” siluation pursuant to NRCS's Emergency Watershed Prozcx:luon Program: and

" (2) work done or funded by the U.S. Forest Service under its Burned-Area Emcrﬂchv Rchabxluanon
. Hamdbook. ‘

' . i
Z. Cleanup of Hazardous and Toxic waste. Allows cleanup of hazardous or toxic!waste, pc}formed

: qrdcrcd or sponsored bv an authorized czovemmem::l entily or resulting trom a court order or Se(#le.mcnt

l

"1L The, WDNR Grants water quullry certification: for the lollowing NWPs subject 10 compllan]ce with th','ccneral

condmém above and any other activity specific condmon { '

‘ ¢ A, Uiy Lme Backfill: Allows discharges associated with excavating and backﬁllmfz trenchey for gas,
: lhquzd electrical, or other utility lines. Sidecast maierial could be discharged for up to three mbnths (or
" 3ix months wuh approval of the District Enginecr). Stabilization of exposcd slopes and stream barfks would

i
‘ H
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be rcquxrcd on compleuon of the uulm line. Notification to the Corps is rcqu;’red for o

 clrcumstances.
Spccxﬁc Conditions:

|
1'

1) Unility crossings located outsfdc thosc waters of the U.S. identified in the General C¢

P.gs

pecified

nditions

but Ioc.ued in primary cmxronmcntzd corridors are certified subject to the applicant” providing

written notice 10 WDNR au lt..lSl 30 days prior to beginning construction of ihe cross

ng. The

notice must show the location of the crossing and ¢xplain why the utility must eross the wedand.
2) All ather pm;ccts are ccmncd subject to the applicant providing written n}.ucc o WIDNR, at

least 10. days phor 10 beginning!construction of the crossing. The notice must show the

location

of the crossing i explain why rhc utility must cross the wetland, and conrtain a centification ‘from
the local unit of gournmcm(cxmnry city or village) or the appropriate i egional Planning

Commission thm the crossing lS not located in a primary environmental corridor,

1} If WDNR permits, applovak or coordination in accordance with csmb]lsh::d WDNR

P B Road Cros:mg Allows fills up to 1/3 acre and 200 linear feet for road crossings, it :luding discharges
. : : m special aquatic sites, provided the fill dw not restrict low flows or the passage of' quatic organisms.
; o , ‘Hhxs NWP may not be combined with \IWP 18 or NWP 26 for the purpose of i mcxeasmg the foo

' Lhe road crossing. . _

; Spccxf‘c Conditions:

print of

IwWDOT

lialson prowduru: are required for the entire crossing, the work is authorized! py this nalionwide

permit. : ;
2) Roads and streets in mcorporau.d arcas, located outside those waters of 't,hc U.s.

iflentified

under the oenera] conditions, resulnnw in 4 losy of less than 200 lineal re?[ or 1/3 lacre per

crossing. #rc ctriified subject to the conditions that;

a. Thc applicant provides a written notification to the appropriate WDNR offict at least

30 dayx prior to construction of the road. The notice shall contaia: | l

1. The name, address, and telephone (and telefax, if applicdble) numftir:r of the

applicant: i

2. An explanation why the road cannot. s a practical matter!jbe locatef outside

the wetland: .

3. Inforination: demonstrating that the road is designed 10 xm nimize thg

iropacts on ngland functions;

4. The road is' designed with the minimum practical cross- I-:crional F:

5. Consrrucnon acuvities will be carried out in the 1mmedla e area of

only; ;

neccssary for the comstruction or maintenance of the road;!

A wrinen certification from thte local unit of zovunmcn'l (county,

v1lIa°c) or tha appropriate Tegional planning commission il at the ro

located in a pfimary environmental corrider. 1

b. The crossing ol the waterway or wetland provides for maintenance jof water ¢

through the use of cul\;ens or uther devices which provide eftcmv%l flow cap

¢. WDNR does not inform the applicant prior to the expiration of the:30-day pé

an individual water quality certification is required for the project.’

3).Roads and streets in sybdivisi}ons, located outside those waters of the U.S. jdentified |

general conditions, and designated for sewer service in an area wide water qqality mad

plan or plan amendment which was approved by WDNR on or arter August 1] 19591 arc¢
subject to the conditions that: .

a. The applicant prowdes 1 written notification to the appropriate WbNR offic

30 chys prior to cunstruction of the road. The notice shall courzunl

1. The name, addrcss and telephone (and telefax, if apphcaale) numy

applicant: :

2. Informartion on the location and design standards for thc road;

adverse

rea;
the road

G. Any filling; flooding. draining, dredging. ditching, tilin&lg or excapating is

city or
id is not

xchange
sCil;y .

riod that
mdicr the
agement
certified

ai least

er of the

'
:
! {
i

|
: us

¢

001032
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! . . A writlen certification from the local unit of government (county} city or
vllldgc) or 1he’ appropriate rezional planning commission cbat the ro3d is not
located in a pmnarv environmental corridor; and: '
4. A copy of the applicable sewer service area approval. !

h. The: crossing of the watcrwdx or werland provides for maintenance; bf water change

through the use of culvlum or other devices which provide effective lnow capiciry.

¢. WDNR does not infarm the applicant prior to the expiration of the! 50-day pc:’fiod that

o , an indjvidual water qualm certification is required for the project. . ‘

S . L 4) Private driveways necessary (o provide access for motor vehiclés licensed {{o travel dn public

' - hlghWnys from a road or street o one or more upland parcels. located ourside jghose watdrs of the

: N b U.S. identified undcr the vz.ncra} conditions and resulting in a loss of less thamP.OO linearjfeet and

G S 1/3 acre. : : " i

: a. Crossings of road:.1dc ditches (defined as wetlands which do not c‘dcnd bcyonb 30 feer

from the outer edge of the shoulder of the roadway and which areijpot locardd in the

! shore land area of any navigable waterway) are certified subject (o fghe conditjon that:

7 4 L. The applicant provides written notice, at least 10 days jprior to bfginning
construction of the driveway. Notice must show the Iocaliob of the dtiveway,
explain why thc driveway must cross the wetland, and contain a cerfification
from the local unit of government {county, city or vﬂlaoc)l'or the appropriate
regional pldnmng commission that the crossing is not lodated in a|primary
environmental s corridor. !

b. Driveways crossing othcr wetlands are certified SUbJEC[ to the cdaditions that:

~ 1. The appl icant provides a written notification to the appropmate WDNR office
at least 30 days prior to construction of the driveway. The q&mcc shalljcontain:
(i) The name. addresy. and telephone (and telefpx, if ap’ﬂic’ablc)

numbkr of the applicant; ; i
(ii) An explanation why the driveway cannot, as a pzav:tica nfatter, he

¥

located outside the wetland: ! |
(1) Informauon demonstrating that the drivew4 is dasfzncd 10
minimize the adverse iinpacts on wetland funcuons
(iv) The driveway is designed with the mlmmurp practics! cross- |
secrional arey;
{v) Construction activitics will be carried out in Lhe 1mmediau:.- afea of
the dnvevvay only; :
(vi) Anv filling, flouding, draining, dredging, 'ditching iling or
‘.xcav.mno is necessary for the construction or mmntcnanct. of the
dnvcwav and i
(vii) A wrilten certificatiop from the local unit of g: ‘ernment!(county,
city or village) or the appropriate regional planning éommissiolx that the
- uossmfz is not located in a designated ¢nv1ronmcn al corridar,

: , c. Thc crossing of the w.m.rwa) or wetland provides for maintepance {or water éxchanac

' through tbc use of culxdcrls or other devices which provide cffecn»e' flow capacxty

] ; . WDNR doc> not inform the applicant prior to the explr‘ ion of rhx. 30-day

; : pcrlod thut an jindividual water quality certification is requf for Ibd project.

I 3) Crossings of all other waters! of the United States. are authorized by this -J;ancmwxdé permil.

' but work may not proceed unu’ls the pennittee has recetved individual warer L;Tj.ality ccrl;iﬁcazion
o from the WDNR. ; [

C Isolated and Headwaier Discharges. Allows discharges into headwaters and isolated }i/atcrs proyided the
d]scharvc does not cause loss of more man 3 acres of waters. Notification tw the COrps{ is required if more
» than 1/3 acre 1s last. , : ) i
S{pﬁ.lﬁc Conditions: ‘ ‘ ;

e

i

. . s ) |
! . s
;

i

US 001033




e s

B2-11-1997 @S:23AM  FROM DAMSAFETY J0O B6122385338 P.av

5 D An mdmduul Departrnent ot the Army permit is required when the dlscharge is for the
; construction of, an access path or yard fill.
”) An individual Deparument of the Arnmy permit is required when the dlscharge affects more than
: 2 acres of wetlands. !
i —"3) If WDNR permits, approvals! or coordination in accordance with establishcd WDNR/WDOT
‘ liaison procedures are required for the ennr@t}xc work is authorized! by this nali tonwide
permit. l
4) Roads and srrccxs in mcorp01:ncd areas, locawed outside those waters of the U.S. il:rmﬁed
under the zcncral conditions, zesulunz in a loss of less than & :
crossing, are- ccmﬂed subject (Q the conditions that: —zan -
a. Thd applicant provides a writen notificurion o the appropriate WDNR ofﬁc at least
30 daVs pnorto constritction of the road.. The notice shall contain: l r
¢ 1. The nane, address, and telephone (and telefax, if apphcdblc) numhcr of the
apphcmu : i
: 7AnummmmnﬂwmcmMCmmtyamxmﬂnmmr%dmm&omm@
! — - the wetland: :
2. Informaion: demonstrating that the road is designed o minimize the adverse
: ~ impacts on wcﬁandtuncuon~ t ,
‘ © 4. The road isidesigned with the minimum practical cross Sectional grea;
: . 5. Con;tmcuon activitles will be carried out in the nnmcdl:it area of|the road
: only: ? i :
! : ~ ' 6. Any ﬁllm;, flooding. draining, dredging, ditching, uhr'lL or excapating is |
© necessary for the construction or maintenance of the road; r i |
? © . .. 7. A written certification from the local unit of vovcrnm:n[l (county, -.ix:y or
' _ village) or the appropriate regional planning commission that the rohd is not
. located in a pmnax} environmental corridor.’ i .
: - b, The crossing of the waterway or wetland provides for maintenanceof water 4xchange
; , Lhrough the use of CL'll'vtl’[S or other devices which provide effecuve flow capgcity. |
¢. WDNR does net inform the applicant prior to the expiration of the 30-day pc:iriod that
i an md\wdual water qualuy certitication is required for the project. ! i
' 5) Roads and, streets in subdivi mons located outside those waters of the U,S. iilentified dndcr the
general condmons and del"nd(Ld for sewer service in an area wide water qualny mariagernent
plan or plan amendmcnr which was approved by WDNR on or after August 1] 1991 arejcertified
: subject 10 the conditions thar: - 8 ‘
; : a. Thc applicant provides a written notification to the appropriate WDNR offick at least
! 30 days prior to construction of the road. The potice shall contain:
" ' © 1. The name, addrcss and telephone (and telefax, if appllcable) number of the
apphcant : : g
. Informatiod on the location and design standards for the,road
3,.q written cen\ﬁcanon from the local unir of government (county, city or
village) or the appropriate regional planning commission that the ropd is not
locaied in a primary envirosmental corridor; and:
4. A copy of ihe applicable sewer service area approval.
. b. The crossing of the »snatcrv«av or wetland provides for maintenance jof water Lxchange
through the use of cul\:crls or other devices which provide cffccuve flow cap%aciﬂy.
: o ¢. WDNR does notinform the applicant prior to the cxpiration of the 30-day period that
i an mdmdual water qu.xltr) certification is required for the project.; 4 ! :
' &) Private dnvcways necessary 'to provide access for motor vehicles licensed jto travel é?n public
mmprmaWMmemmmnmmwmmehMM&WNMWMWWWMme
U.S. identified under the general conditions and resulting in a loss of less than [200 lineaf fect and
1/3 acre. , f '
a. Crossings of roadside ditches (defined as wetlands which do not exend beyond 30 feet
‘ . I

'
H '

i
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from the outer edge of the shoulder of the roadway and which are not Iocated in the
i shore land area of any mavigable waterway) arc certified subject to the conduion that:
. o ‘ " 1. The upplicant provides wrilten notice, at least 10 days fmor 0 bt.vmnmz
: ‘ construction of the driveway. Notice must show the locatiop of the dyiveway,
explain why tbL driveway must cross the weiland, and cortain a ccrl[ﬁcanon
from the local unit of government (county, city or village). lor the apfﬂropnate
regional plannmg, commission that the crossing is not located in mpnman
. ¢nvironmental: corridor. |
‘ b. Dmc\»ay: crossing 'other wetlands are certified subject to the co dmons tl’}at
o - : - 1. The appli 1c-u;u provides a writlen notification to the approp iate WDNR office
’ " at least 30 days prior Lo construction of the driveway. The notice sha]]iumtam.
(i) The name. address, and telephone (and telefax, if applicable)
numblr of the applicant; : i
(i) An explanation why the driveway cannot, as a
located outside the wetland: P
; (ili) Information demonstrating that the drivews ly is deslgned 1o
. , ’ minimize the adverse impacts on wetland funcrions: f '
' (iv) The driveway is designed with the minimuin pracucal £ross-
sectional arca; ! i
(V) ansxrucnon activities will be carried out in zh«.!:mmcdxau area of
the driveway only; 8
(vi) Any filling, tlooding, draining, dredging, dxtchmg Itilinv or
excavaling is necessary tor the construction or m¢mccnancL of the
driveway; and l
{vii) A written certification from the local unit of g ~o§\vemm‘,m {county.
city of village) or the appropriate regional planning cpzmmssmh zhar the
crossing is not located in a designated environmerifal corridgr. ;
© c. The crossing of the waterway or wetland provides for maintenance |of water exchange
; " throiigh the use of culverts or other devices which provide effective| flow capicity.
’ 1. WDNR does nort inform the applicant prior to tie expiration of thF 30-day
period that a.n"individual water quality certification is requined for the project.
7) Crossings of all other waters. of the United States, are authorized by this ;auonwud& permit,
: but work rnav not proceed unul the permittee has recuw..d individual water guality cer‘(lﬁcalxon
; from the WDNR. : flf-‘
8) Ponds proposed (o enthance wet!-md functional values, located outside thoscl\»alen of’ ithe U.S.
Ldemxﬁcd under the general LOIldl[lOllS and resulting in a loss of less than 2 actes of Wer(a.ncls are
f certified subjedt to the LOﬂdlllOllS that: ' '
i a. The applicant provldLS wrilten notice to the WDNR at least 30 dast prior 1o bcszmmno
i construction of the pond. The potice shall contain the following: | i
; 1. The name, address and telephone (and telefax, if apphca?xlc) numnbler of the
; : : applicant: !
2.4 descnpuqu of the project, including dimensions and mdz% slopes oljthe pond
and disposition of excavated materials: and J !
- 3. A written ccmﬁcanon from the local unit of government (county, |c1ty or
i : _ village) or the appropriste regional planning commission 1at the pond is not
, located in a prlm.arw environmental corridor.
' b. WD\IR does noc inférm the applicant prior to the expiration of the;30-day penod that
an individual water quality certilication is required for the project. ! Lo
9) For all other projects: : } :
5 a. Discharges. resulting in the loss of less than 2 acres of waters ofithe Unitad States, |
including wetlands. are:authorized after receiving an individual water quality ccr}iﬁcatien

from WDNR. : :

Tl s liaanal gt N .

actical 1jatter, be
]

~J
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. Single-Family Housing. Allows dkchf‘ucm of dredged or 111l material into non-tidal jwaters olthe. U.S.

" for the construction or e#panqon of a single-family home and attendant features for an individual permittee
‘ sw‘ub)ct:t to ceftain condilions and lumtauom ) ‘
Specific Conditions: j , : i
4
t

1) If WDNR. pcnmts are not rcqmrcd lor the entire project, the following apphcs i

a. Proy.us imvolving the discharge of any dredged or fill material lbcated in Wwetlands
adjacem to'arcas of special nawral resource interest as defined in NR 1%03.04. Wis. Adm.
Code, Irv.qum an individual_Depargment of Army permit. : l
b. Projects involving the discharge of any dredged or fill material loated in stjum land
wetlugds (all wetlands! located within 300 feet of any river or stréam andaor those
werlar}ds within the floodplam of a river or streamn, whichever dxsta'ce is qrtheL and
all wetlands within j()()() feet of a lake pond or flowage require an mdxlx'ldual De*partmenl
of Artily Permit.
¢. Projects involving the discharge of any dredged or fill material locifted in any wetland
for Lhe purpose of constructing a sewage systen1, access path or yard fill (not a$sociated
with mintioum flood proormﬂ requirements under NR 116, Wis, Adm Code) r¢quire an
individual Dcpartment m Arlny permit. - b
d. Private driveways nex,‘_ssary to provide access for motor vehicles ]chnSCd to [ravel on
public/highways from a road or strect to upland parcels, located outside those waters of
the ULS. identified under conditions a. and b. above are granted watéf quality
umhé_auon subject 1oithe following conditions: |
: 1. Driveways erossing roadside ditches (defined as wetlands \a‘hich do n}n extend
beyond 30 rcct from the outer edge of the shoulder of the roadway and which
are not IouLLd in the areas identified in a. and b. above are Lcruhcd ub}ect (e}
. the condition {hdz
, (i) The applicant provides written notice to the al“;propnatjr WDNR
office. ar least 10 days prior to beginning constructipn of the driveway.
3 (i) Notice must show the location of the dmewdy explain|{ why the
! driveway must cross the wettand, and contain a cer}uﬁcamon from the
local {unit of government (county, city or village) jor the ap yropriate
regional planning commission that the crossing is not located #1 a shore
land wetland or primary environmental corridor.
2. Driveways crossing other wetlands are certified subject to'the conditjons that:
(). The applicant provides a written notification’ 'fo the ap >roprlaLcA
'\VDNR office at lecast 30 days prior 1o constructioh of the driveway.
The noucc shall contain:
: (a) The pamec, address, and telephone¢ (and tefefax, if
? * applicuble) number of the applicant;
‘ . (b) An explanation why the driveway canpot as a |practical
matter, be located outside the wetland: |
(¢) Informarnion demonstrating that the driveway xsdcmoned 10
" mininize the adverse impacts on wetland functions| .
(d) Information that the driveway is designed wmith the
:  minimum practical cross-sectional area; :
? { (e) A stalement that the construction activities will be carried
! ' out in the immediate area of the driveway! only;
" (f) A statement that any filling, flooding, draining, ¢redging,
: X ditching, tiling or excavaring is necessary for the coqs(rucnon
L ) . or maintenance of the driveway; and !
i {g) A written certification from the local unit of ao{rernmcn[

(county, ciry or village) or the appropnau{ rchonallplanmna
oo

o

US 001036
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: dcuon under Section 1} or 404. - g
, Specxﬁc Conditions: : B

i
- E. Temporary Conﬂtrdcncm Access and Dewatering. Allows temporary fills, m!ludmg 1
. aquatxc sites, for conxtrucnon access, or dewatering of construction sites, provxdcd #hat the a§sociated

- cofferdams so as (o dxz}nve their use. l ,
C G C‘ranbem Production Activities. Allows discharges as ocmtcd with expansion ! ibr modifigation of

~ of wetlands. f
' Specxﬁc conditions: - i

¥2-11-1997 83:351AM  FROM DAMSAFETY 0 816122945330

i ! ‘
'

: . N
: H i
H . ; t
; ; . i
! ’ -l ! H
{ . ! : . i
H I

P.18

; : L . 1
! - commission that the crossing Is not locatgd in a ddsignated

shore land wetland or primary eavironmeital corride

T..

b 3. The crossing of the wetland provides for maintenance §f water dxchange
: through the usc of culverts or other devices which prque effectjve” flow

: - capacity.
: 4. WDNR doe> not inform the applicant prior to the c\plrahon of tbc

30-day

: period that an mdlvxdual water quality certfication is requirtd for thej project.

R Cros<1nszs of all c)thdr waters of the United States, are auzhomed! y this nali

: ' qualxtv certification from the WDNR. i

lonwide

pcnnu but work may not proceed until the permittee has receiv g individual water

B | N .
i : f. Expansion of cx)sung single tamnily homes are granted swate water q’_\a.l ity certification

3 subjeci to the following conditions:

al least 30 days prior to construction. The notice shali conlam

number of the applicant;

practical matter. be located outside the wetland; |

. . . . . . ' . .
city or village) or the appropriate regional planning commission

anron.rncn(al corridor.
2. WDNR doe< not inform the applicant prior 10 the cxpxrmon of the

3 : . Alliother projects authonzcd by this nationwide permit require individual sty
quahw certification. '

! pphc’\ble nationwide pcrmx(

1. The apphcam provides a written notification to the appropJIatc WDNR office
(i) The name. address. and telephone (and Ielef{lx if ap ﬂiéablc)
(if) Ab explanadon why the expansion of the reslqc-:nce canpol, as a
(i) Infortation demonstrating that the expansioniof the resjdence is

dcs)gﬁud o minimize the adverse impacts on we:l%xd functi¢ns;
(iv) A written certification from the local unit of government {(county,

that the

cxossuw Is not located in a designated -shore land v etland or| primary

30-day

i ' pgrlod that an jindividual water quality certification is required for the project.

e water

h. vaarxon may not ba used to authorize an activity under this natignwide pernit if the
actmty without the mms:auon does not comply with the terins ang conditions of the

E Comnpleted Euforcemem Actions. A]l()W\ any structure, work, or discharge which i 1s,}n complidnce with
a final federal court dccxslon consent decree, or scttlement agreement resultiing from a §§deral enforcemment

' 1} Seulernent aorucmcnls are au{honzec by this NWP only if WDNR is a pam« 10 the agreement

or if WDNR' has reviewed and: 4pprov<.d the settlement agreement.

pcrmanem activity has authorized by the Corps or the USCG, or involves bridge consguction ndt

special

subject

to federal regulation. ‘The permit \pt_uhcs that near aormal flows must be m:umamed ithat ﬂoodmg mus{
bc minimized. thar fill material must be non-erodible. that ternporary fill mwust be removi:d and m& affected
areas restored (o pre-project conditions, ind that wedlands and other aquatic areas cann be dewatércd with:

o
existing cranberry operations. The total affecwd arca cannot exceed 10 acres and thcrc. can be n¢

net loss

1) I all waters of the United States, other than those listed in the zem al condzg)ons and

limitations, discharges associatéd with the expansion. enhancement and modx ication ©
; crasiberty producucm opcrauons are authorized, provided thau

|

t

a. I‘oml acreage dx:curbance does not exceed 2 acres (culnulative for l‘lc life of the NWP)

existing

US 001037
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Tm_

'E NWP 24.-State_Admiinistered Secnorr 404 Procram,
# NWP 39, Rmmd

l
P
I
|
;
i
1

;1:_”,_;;-_._:,.‘_.. I

t

NOTE If additional mformal)on is needed, or if heavy snow or ice cover
from completmo their review, the 43 day time-limit may be extended. |
.-Farm Buildings. Mloxu discharges of fill up to one acre into the wetlands that w ke farmed
Deccrnbcr 73 1985 1o allow construction of “agriculturally related” structures ncces'sary for 13

FROM DAMSAFETY 10 86122985336
¥
2
b. The work does not result in a net Joss of wetland acreage (initiga
Impacts/lossces) |
c.. The applicant notifies the Corps in accordance with 33 CFR Pan 330 and
dewcrmines within 45 days after notification that: ]'
1 There are no practicable alternatives to the project as préposcd at
. That the pro;cct will not result in significant adverse uﬂvpacts on
funcuonal vnlues
d. D1$char°es do not ral\e place during fish spawning periods or at ri%nes when
areas would be advcrsclv impacted. '
e. Rese,rvcur dikes and embankments have side slopes of three honzd&tal 10 ond
(3H: '1V) or flater. ? |
f. Excc:s excavared ma,tcnaj not used for construction 1s removed td bn uplami
not stockpdcd in watcn or wetlands. ]I

l
|
i
E
.
ation used
i

prevents

P.B4

ro offser
WDNR

vd
wetland

nursery
vertical
site and
WDNR

prior to
nming”.

K
FLIJS nust be'the “ rmmmurn necessay” Duchames to prairic potholes. playa lakes, and vernal pools are

up: authorized.
Spcmal Condmons ,
1) chulrcs staﬂe individual water quality certification.

————————

|

{

|

|

|

A NWP 17. Hvdromw-.r Projects. : i
B NWP 18./Minof Discharges. 1 !
| Q. NWP 21 lSurfacc Coal Mining Activitics. [
]‘3 NWP 23° Apprroved iCatecorical Exclusions. '
|

|

|

|

|

ollowing N.‘WP’S are h.ereby denicd water quality certificarion:

i

X

'

}
: j
| i

‘ !
!

|
|
|
!
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IV NOT{CE OF APTPEALERxofHTs

P.82

If you be eve that vou havc a nght o challcnoe this decision, vou should know that Wxscdmsm Statytes and

adnums;rauvc rules csrabhsh time periods within which requests o review Dcpar[mcu& decisions must be. filed.

' ;i : I b

To requcsn a contestedicase hcanm pursuant o sccuon 277 42. Stats.. you have 30 duys alter the dcmuon is|mailed,
or othcrwxpc served bv the Departmcm 1o serve a pcuuon for hearing on the Secretary ot the qurr(ment ofiNatural
i

‘Resourc;.sl ; o :
! i : ‘: i

i

'Hus dcrcgmmanon becomes ﬁna,'l in accordance wn.h the provisions of NR 299.05(7), Wxscon§ n Admin)strative.
chg and is Judmany rcvmwable when final. For Judicial review of a decision pursuant 10 Séerions 227.52 and
'777 53.‘\}’1sconsm quuutcs you have 30 days after the decision becomes final (o file youripetition ith the

uppropnzje circuit court ancg to serve the petition;on the Secretary of the Department of Namrﬁl Rcsourc 'S,

‘pcmxon ust name the Depanmt.m of Natural Rcsourccs as the respondent. :
. , » : i
This nbﬁ;xc'* is prowded pursuam 10 section 227. 48( y, Stats.
i , ‘ :
j ‘ , I Datcd at Madxsbn Wisconsin | &= /// / §7 ‘
I | L
f L STATE OF WISCONSIN P
: 5 P DEPA}RTMENT OF NATURAL RESOURCES ;
: | , e ;
| J v 1/ y@
; ‘ , : f i George E@h)er Secretary :;
l P i i g
; ! f P : I
(SEAL), | - L |
P o a
; : : ; ,
: ; : j
R o f
f : L §
o | » :
; : , ; Il
! ; ! ' '
S v : ﬂ
H : : {
: i | iz
S S I
‘ s ; ? i I
f : ; ! ; {
! i : ; I}
: : | : &
N | I
- I

e
' \ ?
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- State of Wisconsin U.S. Army Corps of Bngineers State/Federal Application
T, ’ Department of Natural Resources 3105 MacArthur Way For Water Regulatory Permits
(Retum to Appropriate Plover, WI 54467 And Approvals
DNR District/Area Office) Form 3500-53 Revised 9-89

PLEASE COMPLETE THIS APPLICATIONIN PRINT OR TYPE. Use of this form is required by the Dcpartment for
any applications filed pursuant to Chapter 30, Wis Stats. The Department will not consider your application unless
you complete and submit this application form.

1. Applicant (Individual er corporate name) 2. AgentCantractor (fiem name) ' I

PAUL HEINRICH SAME ‘

Address Address e
8125 HWY "k"

City, Sute, Zip Code City. State, Zip Code 7
STAR LAKE, WISCONSIN

Telephone No. (Include ares code) Telephone No. (Inciude arca code)
715 542-3840/630 232-1116 work

3. If applicant is not the fee title owner of the property where the proposed activity will be conducted, provide name end address of owner
and include letter of authorization from owner. Owner must be the epplicant or coapplicant for structure, diversion and channel
change activities. A purchaser under & land contract is not considered s 1iparian owner until property transfer has occurred.

Owner's Name Address City, State, Zip Code
4. Is the applicant a business? DY“ @No 5. Project Location
ddres 8125 HWY "gK"
If YES. is the permit or approval you erc spplying for A s =

necessery {or you o conduct this business in the State

Village/City/Town STAR_LAKE, WISCONSIN

of Wisconsin? [Oves [ONo -
If YES, please explein why (attach additional sheets if Waterway - LITTLE STAR LAKE -
necesseary): ’ County _VILAS

Govi. Lot _4 OR 174 1/4, of section R l__OJ

. Township 41 North, Range 8§  (East) BX%X)
6. Adjoining Riparian (Neighboring Waterfront Property Owner) Information S

Name of Riparian #1 Address . City, State, Zip Code
WISCONSIN DNR BOX 440, 8770 HWY "J", WOODRUFF, WISCONSIN
Name of Riparian #2 Address . City, State, Zip Code

FLORENCE VINCI ' MICHIGAN
1. Project Information (Atach additional sheets if necessary) )
(2) Describe proposed sctivity (include how this project will be constructed)

CONSTRUCTION OF A PERMANENT LOGGING ROAD IN ACCORDANCE W/33 CFR 323.4(a) (6)
b} Purpose, need and intended use of project

LOGGING AND OTHER FORESTRY RELATED FUNCTIONS
(c) I'have appiied for or received penmits trom the following agencies: (Check V)

] Municipal KX County @ Wis. DNR &Corps of Engineers

(d) Date activity will begin if permit is issued IMMEDIATELY ; be completed: AS_SOON AS PRACTICAL
(c) Is any portion of the requested project now complete?

If yes, identify the completed portion on the enclosed drawings
[ Yes &= No and indicate here the date activily was completed:

am the duly authorized representative or agent of an applicant who is entitled 0 apply for a permit. Any insccurate information
submitted may result in permit revocation, the imposition of a forfeiture(s) and requirement of restoration.

Signature of Applicent or Duly Authonzed Agent

ate Signed

: LEAVE BLANK - FOR RECEIVING AGENCY USEONLY
Corps of Engineers Process No. Wisconsin DNR File No. 7

F2- /555

Recewved By Date Received Date” Application Was Comp
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Page 1 of 1

Main Identig

From: “Selk, Robert A." <selkra@doj.state.wi.us>
To: <stpaul@anet.com>
Ge: “Simon, Byron D" <Byron.Simon@dnr.state wi.us>

Sent:  Wednesday, July 16, 2003 1:46 PM
SUDIQC‘E Dotumant Review

Paul,

I left a message with your assistant yesterday regarding review of documents
of DNR. Since I have not heard back from you, I want to repeat what the
State has agreed to do in response to your subpoena duces tecum.

The DNR is gathering documents in the following categories:

1. All documents ini the possession ot contiol of DNR, including legal
analysis, that relate to the 1996 and 1997 U.S. Army Corps of Engineers
request for Water Quality Certification for the 1997 Nationwide Permit
Program. -

2. All documents in the possession or control of DNR that relate to

Paul Heinrich and/or the property of Paul Heinrich located at 8125 Hwy. K,
Star Lake, Wisconsin in Vilas County. Included are all documents that
relate to any significant impairment of water quality caused by the
activities of the defendants in this action.

3. All documents in the possession or control of DNR that relate to the
decision of the U.S. Army Corps of Engineers to "deem" the State of
Wisconsin as having denied Water Quality Certification for all or part of
the 1997 Nationwide Permits issued by the U.S. Ammy Corps of Engineers.
4. Field Training Manuals related to Water Quality Certification
determinations issued or used by DNR staff during 1997 and 1998.

DNR will attempt to have most if not all of the documents available for
your inspection on July 17 at 1:00 pm at the Central Offices of DNR at 101
S. Webster (GEFII), Madison. Upon arrival in the building you should go to
the 3rd floor to the Bureau of Fisheries Management and Habitat Protection
and ask for Dale Simon. Dale will assist you. The estimated search and
retrieval cost is $550. A check for this amount made payable the Wisconsin
Department of Natural Resources must be paid and delivered to Mr. Simon
before any documents may be inspected.

Please confirm that you will be coming to Madison as scheduled.
Bob Selk

it

5/16/2004
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IN THE UNITED STATES DISTRICT COURT .
FOR THE WESTERN DISTRICT OF WISCONSIN ‘

ooyt T
)
UNITED STATES OF AMERICA, )
Plaintiff, ;
v. ; Case No.

)

VOGEL ENTERPRISES INC, ) 05 C 0075 S
Defendants. ;
)

' COMPLAINT

The United States of Amé‘ica, by its attorney, ].B. Van Hollen, United States
Attorney for the Western District of Wisconsin, by Leslie K. Herje, Assistant United
States Attorney for that District, hereby states and alleges as follows:

1. This is a civil action brought against Paul A. Heinrich (“Heinrich”) and
Charles Vogel Enterprises, Inc. (“Vogel”) (collectively “Defendants”), in accordance
with Sections 309(b), (d) of the Clean Water Act ("CWA”), 33 U.S.C. §§ 1319(b), (d), for
civil penalties and injunctive relief resulting from the discharge of pollutants into

waters of the United States without a permit, in violation of Sections 301(a) and 404 of

the CWA, 33 US.C. §§ 1311(a), 1344. This action is also brought against Heinrich in
accordance with Sections 309(b) and (d) of the CWA, 33 U.S.C. § 1319(b) and (d), in
connection with his failure to implement restoration requirements established by the

United States Environmental Protection Agency (“EPA”), pursuant to Section 309 of the

CWA, 33 US.C. §1319.




JURISDICTION AND VENUE

2. This Court has jurisdiction over the subject matter of this action pursuant
to 28 US.C. §§ 1331, 1345 and 1355; and 33 U.S.C. §§ 1319(b) and 1344(s).

3. Venue is proper in this District pursuant to 33 U.S.C. §§ 1319(b), 1344(s)
and 28 U.S.C. §§ 1391(b), (c) and 1395(a), because the Defendants conduct business in
the District, the subject property is located in the District, and the violations occurred
within the District.

NOTICE

4. In accordance with Section 309 of the CWA, 33 U.S.C. § 1319(b), notice of

the commencement of this action has been given to the State of Wisconsin.

THE PARTIES

5. . The Plaintiff in this action is the United States of America. Authority to
bring this action is vested in the United States Department of Justice under 28 U.S.C.

§§ 516 and 519, and in accordance with Sections 309(b), (d) and 506 of the CWA, 33
U.S.C. §§ 1319(b), (d) and 1366.

6. Defendant Heinrich is an individual who is the owner of record of
property located at 8125 Highway “K”, Star Lake, Vilas County, Wisconsin. Upon
information and belief, Heinrich operates, or has operated, a “Scenic Seaplane Rides”
business from this property. |

7. Defendant Vogel is a corporation incorporated under the laws of the State
of Wisconsin. Vogel does business at 6351 State Highway 70E, Saint Germain,

Wisconsin 54558.




STATUTORY AND REGULATORY BACKGROUND

8. Sections 301(a) and 404(a) of the CWA, 33 U.S.C. §§ 1311(a), 1344(a),
prohibit the discharge of pollutants, including dredged or fill material, by any person
into navigable waters, except, to the extent relevant here, in compliance with a valid
permit issued by the Secretary of the Army, acting through the Chief of Engineers,
United States Army Corps of Engineers (“Corps”).

9. Section 309(a) of the CWA, 33 U.S.C. § 1319(a), authorizes the
Administrator of EPA to issue administrative compliance orders to any person found to
be in violation of Section 301 of the CWA, 33 US.C. § 1311.

10.  Section 309(a)(3) and (b) of the CWA, 33 U.S.C. § 1319(a)(3) and (b),
authorizes the Administrator of EPA to issue an order requiring compliance or to
commence a civil action in federal district court for appropriate relief, including a
temporary or permanent injunction and/ or an assessment of a civil penalty, when she
finds that any person is in violation of Sections 301 or 404 of the CWA, 33 U.S.C. §§ 1311
and 1344.

11.  The term “person” is defined in Section 502(5) of the CWA as “an
individual, corporation, partnership, association, State, municipality, commission, or
political subdivision of a State, or any interstate body.” 33 U.S.C. § 1362(5).

12.  The term “pollutant” is defined in Section 502(6) of the CWA as “dredged
spoil, solid waste, incinerator residue, sewage, garbage, sewage sludge, munitions,

chemical wastes, biological materials, radioactive materials, heat, wrecked or discarded
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equipment, rock, ’sand, cellar dirt, and industrial, municipal, and agricultural waste
discharged into water.” 33 U.S.C. § 1362(6).

13.  The terms “discharge of a pollutant” and “discharge of pollutants” are
defined in Section 502(12) of the CWA as any addition of any pollutant to navigable
waters from any point source, or any addition of any pollutant to the waters of the
contiguous zone or the ocean from any point source other than a vessel or other floating
craft. 33 US.C. §1362(12).

14.  The term “discharge of dredged material” is defined by 40 C.F.R. § 2322,
in pertinent part, as “any addition of dredged material into, including redeposit of
dredged material other than incidental fallback within, the waters of the United States.”
The term includes, but is not limited to, “[a]ny addition, including redeposit other than
incidental fallback, of dredged material, including excavated material, into waters of the
United States which is incidental to any activity, including mechanized land clearing,
ditching, channelization, or other excavation.”

15.  The term “fill material” is defined by 40 C.F.R. § 232.2 as “any "pollutant’
which replaces portions of the ‘waters of the United States” with dry land or which
changes the bottom elevation of a water body for any purpose.”

16.  The term “discharge of fill material” is defined by 40 C.F.R. § 232.2 as “the
addition of fill material into waters of the United States.” The term generally includes,
without limitation, “[p]lacement of fill that is necessary for the construction of any

structure in a water of the United States; the building of any structure or impoundment




requiring rock, sand, dirt, or other matéifiéllz,foiriits construction; site-development fills
for recreational, industrial, commercial, re51dent1al, and other uses; causeways or road
fills; dams and dikes; artificial islands; [and]property protection and/ or reclamation

devices such as riprap, groins, seawalls, breakwaters, and revetments[.]”

17.  The term “point source” s défified in Section 502(14) of the CWA as “any
discernible, confined and discrete convéyahée, .iﬁcludmg but not limited to any pipe,
ditch, channel, tunnel, conduit, well, discté’te;f"’isSure, container, rolling stock,
concentrated animal feeding operation or vessel or other floating craft, from which

" pollutants are or may be discharged.” 33*Uis;c. § 1362(14).

18.  The term “navigable waters” i ﬂ'défihed in Section 502(7) of the CWA as

“the Wafefs of the United kStates, mcludmgthe Iterritorial seas.” 33 US.C. § 1362(7).

19. The term “waters of the United States “ is defined at 40 C.F.R. §§ 230.3(s)
and 232.2 as, inter alia, (a) all waters which are curréntly used, or were used in the past,
or may be susceptible to use in interstate or foreign commerce, including all waters
which are subject to the ebb and flow of the tide; (b) all interstate waters, including
interstate wetlands; and (c) wetlands adjacent to the waters listed above (other than
waters that are themselves wetlands).

20. The term “wetlands ” is defined at 40 C.F.R. §§ 230.3(t) and 232.2 as “those
areas that are inundated or saturated by surface or groﬁndwater at a frequency and

duration sufficient to support, and that under normal circumstances do support, a

prevalence of vegetation typically adapted for life in saturated soil conditions.”




21.  The term “adjacent” is defined by 40 C.F.R. § 230.3 as “bordering,
contiguous, or neighboring. Wetlands separated from other waters of the United States
by man-made dikes or barriers, natural river berms, beach dunes, and the like are

‘adjacent wetlands.

GENERAL ALLEGATIONS

22.  The Defendants are “persons” as defined by Section 502(5) of the CWA,
33 U.S.C. § 1362(5).

23. | The real property which is the subject of this Complaint is located at
Northwest %, Section 10, Township 41 North, Range 8 East, Star Lake, Vilas County,
Wisconsin (“the Site”).

24.  Atall times relevant to this Complaint, one or both of the Defendants
either owned, leased or otherwise controlled the Site and/or otherwise controlled the
activities that occurred on the Site.

25. The Site contains a white cedar swamp.

26.  The white cedar swamp on the Site are wetlands within the meaning of 40
C.FR. §§230.3(t) and 232.2.

27.  The wetlands on the Site are adjacent and hydrologically connected to
Little Star Lake in Vilas County, Wisconsin.

28.  Little Star Lake drains into Star Lake, which drains through Star Creek to
Plum Lake. Plum Lake drains through Plum Creek to Big St. Germain Lake. Big

St. Germain Lake drains through the St. Germain River to Pickerel Lake. Pickerel Lake




water body which is a tributary of the Mississippi River, an interstate ody.

29.  All of the water bodies described in Paragraphs 27 and 28 above are
“navigable waters” as defined in Section 502(7) of the CWA, 33 U.S.C. § 1362(7), and are
“waters of the United States” within the meaning of 40 C.F.R. §§ 230.3(s) and 232.2.

FIRST CLAIM

30.  The United States hereby realleges the allegations set forth in Paragraphs
1 through 29 above as if fully set forth herein.

31.  On or about August 28 and 29, 1997, and again on or about September 2,
3, and 4, 1997, Vogel, at the instruction of Heinfich, used bulldozers, dump trucks,
excavators, and other specialized heavy equipment to discharge soil, sand, woody
vegetation and grass seed into wetlands located on the Site.

32.  The Defendants made the discharges referred to in Paragraph 31 in
connection with the construction of a lake access road across a white cedar swamp to
Little Star Lake.

33. On or about October 22, 1998, Vogel, at the instruction of Heinrich, used
excavators, dump trucks, and/or other specialized heavy equipment to discharge soil,
rock, and woody vegetation in connection with the placement of two culverts beneath
the access road at the Site.

34.  Inthe early spring of 1999, and at other times known more specifically to

Heinrich, Heinrich and/or persons operating at his direction operated dump trucks




and/or other mechanized equipment to place approximately 14 concrete-like,
“Spancrete,” blocks along the shoreline of and/or within Little Star Lake.

35.  The soil, sand, woody vegetation, rock and grass seed, and “Spancrete”
blocks referenced in Paragraphs 31 through 34 above, constitute “dredged material”
and/or “fill material” within the meaning of 40 C.F.R. § 232.2, as well as “pollutants”
within the meaning of Section 502(6) of the CWA, 33 U.S.C. § 1362(6).

36.  The bulldozers, dump trucks, excavators, and/ or other specialized heavy
equipment referenced in Paragraphs 31 through 34 above, constitute “point sources”
within the meaning of Section 502(14) of the CWA, 33 U.S.C. § 1362(14).

37. Each instance of the Defendants” placement of the soil, sand, woody
vegetation, rock and grass seed and “Spancrete” blocks into the wetlands referenced in
Paragraphs 31 through 34 above, constitutes a discharge of a pollutant within the scope
of Section 404 of the CWA, 33 U.S.C. § 1344.

38. The Defendants do not have, and never have had, a permit issued under
Section 404 of the CWA, 33 U.S.C. § 1344, authorizing discharges of dredged or fill
material into navigable waters as described in Paragraphs 31 through 34 above.

39.  Each day that unpermitted discharges of dredged or fill material
continues to fill wetlands on the Site constitutes a day in violation of Section 301 of the
CWA, 33 US.C. §1311.

40.  Pursuant to Section 309(b) and (d) of the CWA, 33 U.S.C. § 1319(b) and (d),

the Defendants are subject to injunctive relief and civil penalties of not more than




$25,000 per day for each violation. Pursuant to the Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by the Debt Collection Improvement Act of 1996,
31 U.S.C. § 3701 note, and corresponding EPA regulations, the Defendants are also
subject to a civil penalty of not more than $27,500 per day for each violation occurring
on or after January 30, 1997. 61 Fed. Reg. 69,360, 69,361 (Dec. 31, 1996).

41.  Unless restrained by order of this court, the Defendants will continue to
violate Section 301 of the CWA.

SECOND CLAIM

42.  The United States hereby realleges the allegations set forth in Paragraphs
1 through 41 above as if fully set forth herein.

43.  Upon discovery of the discharge activities at the Site, described in
Paragraphs 31 through 34 above, EPA issued Heinrich an Administrative Compliance
Order on November 20, 2000 (“Compliance Order”), pursuant to CWA Section 309(a),
33 US.C. § 1319(a). The Compliance Order required Heinrich to conduct activities to
restore the wetlands in question to their condition prior to construction of the road.

44. The Compliance Order directed Heinrich, inter alia, to advise EPA of his
intent to comply with the’Order within fifteen (15) days of his receipt of the Order, i.e.,
by December 22, 2000, and further directed Heinrich to submit a restoration plan to
EPA for approval within thirty (30) days of his receipt of the Order, i.e., by January 6,

2001.




45.  Following his receipt of the Order, Heinrich failed to give timely notice of
his intent to comply with the Order and failed to timely submit a restoration plan, as
required by the Compliance Order.

46.  Each day that Heinrich fails to comply with the terms of the Compliance
Order constitutes a day in violation of Section 309(a) of the CWA, 33 U.S.C. § 1319(a).

RELIEF REQUESTED

WHEREFORE, the United States respectfully requests that this Court grant the
following relief:

1. Require the Defendants to immediately cease further discharges of
dredged or fill material into the wetlands on the Site, except in compliance with a
permit issued pursuant to Section 404 of the CWA, 33 US.C. § 1344;

2. Require the Defendants to submit to EPA for approval a plan to restore
the wetlands at the Site that have been affected by the Defendants” unlawful discharges;

3. Require the Defendants to restore the wetlands that have been affected by
the Defendants’ discharges of pollutants to their original contours in accordance with a
plan approved by EPA;

4. Impose civil penalties upon the Defendants, jointly and severally, for each
day of violation at the Site, in an appropriate amount pursuant to Section 309(d) of the
CWA, 33 US.C. § 1319(d), and the Federal Civil Penalties Inflation Adjustment Act of
1990, as amended by the Debt Collection Improvement Act of 1996, 31 U.S.C. § 3701
note; and

5. Grant such other relief as this Court deems appropriate.

10




Dated this u day of February, 2003.

Respectfully submitted,

J.B. VAN HOLLEN
United States Attorney

By:
ssista tewWStates Attorney

Chief, Civil Division

P.O. Box 1585

Madison, Wisconsin 53701-1585
(608) 264-5158

TTY (608) 264-5006

OF COUNSEL:

Ignacio L. Arréazola, Esq.

U.S. Environmental Protection Agency
Region 5

77 West Jackson Boulevard

Chicago, Illinois 60604

Amanda Gibson, Esq.

U.S. Environmental Protection Agency
Office of Compliance and Enforcement
401 M Street, SW.

Washington, D.C. 20460
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IN THE UNITED STATES DISTRICT COURT . DST U’
FOR THE WESTERN DISTRICT OF WISCONSIN WEST

JUL=32003—
UNITED STATES OF AMERICA, @Wm\mw
Plaintiff,
V. Case No. 03 C 0075 S

PAUL A. HEINRICH and CHARLES
VOGEL ENTERPRISES, INC,,

Defendants.

DEFENDANT HEINRICH’S FIRST AMENDED COUNTER-CLAIM

NOW COMES THE DEFENDANT, PAUL HEINRICH, pro se, and for his First
Amended Counter-Claim against the United States of America, states and alleges as follows:

JURISDICTION PURSUANT TO 28 U.S.C. §1331

The jurisdiction of this claim is based upon issues raised by the Federal Clean Water Act
(33 U.S.C. 1344) and the Fifth and Fourteenth Amendment to the United States Constitution.

COUNT ONE —Declarato udgment

1. The COUNTER-CLAIMANT, Paul Heinrich (HEINRICH), is a Wisconsin homeowner
residing at 8125 County Highway K, Star Lake, Wisconsin, 54561.

2. The full legal description of the HEINRICH parcel of land is as follows:
A parcel of land being a part of Gov't. Lot 4, Section 10, T 41 N, R 8 E, Town of
Plum Lake, Vilas County, Wisconsin, and being more particularly described as
follows:
Commencing at the West 1/4 corner of said Section 10 being marked by a W.C.D.

monument, thence N 89°-18'-58" E 632.08 feet along the South line of said Gov't.
Lot 4 to an iron pipe and the Place of Beginning, thence N 0°-18'-49" W 634.26
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feet (N 0°-18'-18" W 635.04 feet of record) to an iron pipe on the Southerly R/W
line of County Trunk Hwy. K, thence Easterly along said Southerly R/W line
312.29 feet along the arc of a 5°-00'-00" curve to the Right (chord bearing N 84°-
52'-49" E 311.26 feet) to a point, thence continuing Easterly along said Southerly
R/W line 380.17 feet along the arc of a 3°-52'-05" curve to the Left (chord bearing
N 85°-43'-36" E 379.17 feet to an iron pipe on the East line of said Gov't. Lot 4,
thence S 0°-25'-12" W 225.45 feet along said East line to an iron pipe on the
Shore of Little Star Lake, thence along said Shore S 30°-47"-57" W 126.70 feet, S
21°-07-29" W 157.22 feet and S 6°-16'-49" E 203.61 feet to an iron pipe on the
South line of said Gov't Lot 4, thence S 89°-18'-58" W 583.79 feet along said
South line back to the place of beginning. Including all lands lying between the
meander line and the lateral lot lines extended to the water's edge.

The HEINRICH parcel is held in fee simple and consists of approximately 9.5 acres of
land with 480 feet of frontage on Little Star Lake.

Little Star Lake is a natural 100 acre lake to which no public boat access is available.
Little Star Lake is considered a navigable water of the State of Wisconsin. Little Star
Lake is located above the point on a river or stream where the average annual flow is less
than five cubic feet of water per second.

Over 60 percent of the shoreline of Little Star Lake is owned by the State of Wisconsin.
The State of Wisconsin is required by law to provide driving boat access to lakes between
50-100 acres in size and provide a parking area for at least five vehicles and trailers. The
State of Wisconsin has failed to comply with its own law regarding boat access to Little
Star Lake.

The HEINRICH parcel is generally Zoned R-1 Single Family Residential District by the
local Vilas County, Wisconsin, General Zoning Ordinance. The parcel is further
regulated by the Vilas County Shoreline Zoning Ordinance because of its proximity to
navigable waters of Wisconsin.

The upland portion of the HEINRICH parcel contains a single family home and two
garages located on approximately one and one-half acres. In the larger of the two
garages, which was built in the Summer and Fall of 1999, HEINRICH stores his boats,
motors, fishing and woodworking equipment, boat launch and forest management
equipment, and a personal aircraft equipped to take-off and land only upon water. Such
usage is in compliance with R-1 Zoning.

The remaining eight acres of the HEINRICH parcel is a forested wetland.' It is subject to

' The use of the descriptive word "wetland" does not imply, nor by its use does

HEINRICH admit, that the HEINRICH parcel contains "jurisdictional wetlands" within the
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10.

11.

12.

13.

14.

15.

16.

the Vilas County Shoreland Zoning Ordinance "Shoreland-Wetland District" which limits
the permitted uses of the property to activities such as hiking, fishing, trapping, hunting,
swimming, boating, and the practice of silviculture, including the planting, thinning, and
harvesting of timber.

During the year 1997, HEINRICH hired a local contractor to design and construct a forest
road into the wetland to allow HEINRICH access to harvest and manage the marketable
timber located therein. Forest roads are exempt from the provisions of the Clean Water
Act. The construction of and runoff from the construction of forest roads are not
considered point sources of pollution pursuant to 40 C.F.R. 122.27.

Prior to beginning construction of the forest road, HEINRICH notified the Army Corps of
Engineers of his intention to construct a forest road. At all times thereafter, the Army
Corps of Engineers was aware of the design, location, and progress of construction of the
forest road.

During the year 1999, HEINRICH constructed a wooden elevated walkway connecting
the forest road to and into the waters of Little Star Lake. The walkway, as well as the
limited excavating, grading, and filling necessary to construct such walkway, is exempt
from the provisions of the Clean Water Act pursuant to 33 CFR 323.3(c)(2).

During the Fall of 1999, HEINRICH began to utilize the forest road for purposes such as
hiking, bird-watching, snow-shoeing, cross-country skiing, snowmobiling, and lake
access activities such as fishing, swimming, boating, and the launching and retrieval of a
boat and float plane, in addition to ongoing forest management activities.

No non-exempt fill is required to be placed, nor was any placed, in any jurisdictional
water of the United States to conduct the non-forestry related activities listed above.

Reasonable access to the lakeshore is a valuable property right possessed by riparian
property owners and protected by the Fifth and Fourteenth Amendment to the United
States Constitution.

Reasonable access to navigable water is a valuable property right possessed by riparian
property owners and protected by the Fifth and Fourteenth Amendment to the United
States Constitution.

Vilas County's Shoreline Zoning Ordinance allows for private lake access roads on lakes
where there is no publicly accessible boat landing. (See Vilas County Shoreland Zoning
Ordinance Art. VII, 7-3(B))

meaning of the provisions of the Federal Clean Water Act (33 U.S.C. 1344).
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18.

19.

20.

21.

22.

23.

24.

25.

26.

The State of Wisconsin Department of Natural Resources regulations allow private lake
access ramps in navigable waters of the State of Wisconsin where there is no publicly
accessible boat landing. (See Wis. Stat. Chap 30.12(3)(5))

At all times relevant hereto, the United States Army Corps of Engineers routinely
authorized linear roads, docks, piers, wharfs, and boat ramps to be placed in waters of the
United States located in Wisconsin and other States.

As an owner of property in Vilas County in the State of Wisconsin, HEINRICH
possesses the valuable property right to harvest timber and manage his wood-lot without
Federal government permission, plans, or oversight.

On November 20, 2000 and thereafter, the United States Government, pursuant to Section
404 of the Clean Water Act (33 U.S.C. 1344), claimed to possess a superior right, title,
and interest in the HEINRICH parcel. In general, the government claimed the right to
control and limit the manner in which HEINRICH manages his forested wetland, the
manner in which a forest road is utilized, and the manner in which HEINRICH accesses
his lakeshore and the navigable water beyond.

On November 20, 2000, and thereafter, the United States Government, by and through its
agents and employees of the Army Corps of Engineers and the Environmental Protection
Agency, has threatened to file suit against HEINRICH for violating the provisions of
Section 404 of the Clean Water Act (33 U.S.C. 1344) because HEINRICH occasionally
used the forest road for non-forestry related purposes, including lake access.

The United States Government has similarly threatened to file suit against the contractor
who designed and constructed the forest road for the HEINRICH in an attempt to
interfere with the past, present, and future contractual agreements between the
HEINRICH and the contractor.

The claims and threats of suit made by the United States Government on an after
November 20, 2000, has the effect of clouding the title to HEINRICH's real property and
the HEINRICH is prevented from exercising his personal and property rights attendant
thereto.

The United States of America did, in fact, bring suit against the Contractor and the

Counter-claimant on February 11, 2003, for alleged violation of the Clean Water Act and
has filed a Lis Pendens notice with the state of Wisconsin.

HEINRICH wishes to modify the lake and boat access portion of his property but the
permitting authorities will not address any permit application while the United States
Government's claim is outstanding,.

In response to the United States Government's claims and threats of suit, HEINRICH
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removed his float plane from the storage building in May of 2002 and moored it at his
dock on the shore of Little Star Lake. HEINRICH did not utilize the forest road again for
lake access until after the events of July 30. 2002.

27. Onorabout July 30, 2002, a violent thunderstorm erupted over the HEINRICH parcel
and the float plane suffered severe hail damage which rendered the aircraft unairworthy.
Repair to the aircraft will cost HEINRICH in excess of $125,000.00 Dollars.

28.  Were it not for the claims and threats of suit made by the United States Government,
HEINRICH's aircraft would have been in safe storage on the HEINRICH parcel on July
30, 2002.

29.  The aircraft is presently being repaired and HEINRICH needs to know if he can access
his storage facility so that future damage to his personal property can be avoided.

30.  The forested wetlands on the HEINRICH parcel are not adjacent to waters of the United
States other than waters that are themselves wetlands.

WHEREFORE, THE COUNTER-CLAIMANT, PAUL HEINRICH, respectfully prays
that this Honorable Court enter a Judgment in favor of the Counter-Claimant and against the
United States of America and to find and declare the respective rights of the parties as follows:

a. That no United States "jurisdictional wetlands" exist on the HEINRICH
parcel or, alternatively, assuming "jurisdictional wetlands" exist on the
HEINRICH parcel then the uses to which HEINRICH has subjected the
parcel constitute the reasonable exercise of riparian rights to access his
wood-lot, the lakefront, and navigable water;

b. That driving access to, and the installation of a boat ramp into, a navigable
water of the State of Wisconsin by a riparian landowner is reasonable on a
natural 100 acre lake where there is no publicly accessible boat ramp;

C. That the forest road located upon the HEINRICH parcel was designed and
constructed in accordance with the best management practices for forest
products and is exempt from the provisions of the Clean Water Act;

d. That a forest road may be used, subsequent to installation, for other
purposes such as hiking, bird-watching, snow-shoeing, cross-county
skiing, snowmobiling, and lake access activities such as fishing,
swimming, boating, and the launching and retrieval of boats and float
planes, in addition to forest management without invalidating the forest
road exemption,;

e. That the United States Government possesses no authority to regulate the
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manner in which HEINRICH manages his wood-lot;

f. That HEINRICH may manage his wood-lot using his own tools and
equipment and may construct exempt forest roads without regard to
whether large scale commercial logging contractors with specially
designed equipment would require such roads;

g. That the contractor who designed and constructed the forest road cannot
be held liable under the provisions of the Clean Water Act for conduct of
the property owner years after the road was designed and installed;

h. That the United States Government be Ordered to issue any and all
permits, after-the-fact permits, and/or letters of permission necessary to
effectuate the findings of this Honorable Court;

1. That the United States Government be Ordered to pay Counter-claimant's
costs of suit;

iB That this Honorable Court Order any other relief that it deems necessary
and proper to do substantial justice between the Parties.

COUNT TWO — Mandamus

RISDICTION PURSUANT TO 28 U.S.C. §1361

The jurisdiction of this claim is based upon issues raised by the Federal Clean Water Act
(33 U.S.C. 1344) and is in the nature of mandamus to compel an officer or employee of the
United States or any agency thereof to perform a duty owed to the Counter-Claimant.

Factual Backeround

1. The COUNTER-CLAIMANT, Paul Heinrich (HEINRICH), is a Wisconsin homeowner
residing at 8125 County Highway K, Star Lake, Wisconsin, 54561.

2. The full legal description of the HEINRICH parcel of land is as follows:

A parcel of land being a part of Gov't. Lot 4, Section 10, T 41 N, R 8 E, Town of
Plum Lake, Vilas County, Wisconsin, and being more particularly described as
follows:

Commencing at the West 1/4 corner of said Section 10 being marked by a W.C.D.
monument, thence N 89°-18'-58" E 632.08 feet along the South line of said Gov't.
Lot 4 to an iron pipe and the Place of Beginning, thence N 0°-18'-49" W 634.26
feet (N 0°-18'-18" W 635.04 feet of record) to an iron pipe on the Southerly R/'W
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10.

line of County Trunk Hwy. K, thence Easterly along said Southerly R/W line
312.29 feet along the arc of a 5°-00"-00" curve to the Right (chord bearing N 84°-
52'-49" E 311.26 feet) to a point, thence continuing Easterly along said Southerly
R/W line 380.17 feet along the arc of a 3°-52'-05" curve to the Left (chord bearing
N 85°-43'-36" E 379.17 feet to an iron pipe on the East line of said Gov't. Lot 4,
thence S 0°-25'-12" W 225.45 feet along said East line to an iron pipe on the
Shore of Little Star Lake, thence along said Shore S 30°-47'-57" W 126.70 feet, S
21°-07'-29" W 157.22 feet and S 6°-16'-49" E 203.61 feet to an iron pipe on the
South line of said Gov't Lot 4, thence S 89°-18'-58" W 583.79 feet along said
South line back to the place of beginning. Including all lands lying between the
meander line and the lateral lot lines extended to the water's edge.

The HEINRICH parcel is held in fee simple and consists of approximately 9.5 acres of
land with 480 feet of frontage on Little Star Lake.

Little Star Lake is a natural 100 acre lake and is located above the point on a river or
stream where the average annual flow is less than five cubic feet of water per second..

The upland portion of the HEINRICH parcel contains a single family home and two
garages located on approximately one and one-half acres.

The remaining eight acres of the HEINRICH parcel is a forested wetland located above
the Ordinary High Water Mark of Little Star Lake.”

During the years 1997 and 1998, HEINRICH placed fill covering less than one-third of
an acre for a length less than 200 linear feet in the wetland to allow HEINRICH access,
with a vehicle licenced to operate on the roads of the state of Wisconsin, from one upland
portion of his property to another upland portion of his property.

The HEINRICH wetland site does not contain any aquatic feature which would disqualify
it from the Nationwide Permit program.

The United States Army Corps of Engineers issued Nationwide Permit 26, in effect
during the years 1997 and 1998, which permitted the road fill activities of HEINRICH.

Nationwide Permit number 26 was granted state water quality certification by the state of
Wisconsin for the road fill activities of HEINRICH.

? The use of the descriptive word "wetland" assumes, but HEINRICH does not admit, for

the purpose of this claim only that the HEINRICH parcel contains "jurisdictional wetlands"
within the meaning of the provisions of the federal Clean Water Act (33 U.S.C. 1344). The
Clean Water Act prohibits the discharge of fill material into a water of the United States without
a permit issued by the United States Army Corps of Engineers.
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12.

13.

14.
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16.

17.

Alternatively, state water quality certification for Nationwide Permit number 26 was
waived by the state of Wisconsin.

Alternatively, state water quality certification for Nationwide Permit number 26 could not
be denied by the state of Wisconsin for fill activities in wetlands not lake bed and for fill
placed above the Ordinary High Water Mark.

Alternatively, the state of Wisconsin failed to comply with federal and state regulatory
requirements for making and publishing state water quality certification determinations
for the Nationwide Permits issued in 1997 and has waived its rights, if any, to do so.

Alternatively, the St. Paul District Office of the United States Army Corps of Engineers
failed to timely and meaningfully publish Regional Conditions, including requiring state
water quality certification, for the 1997 Nationwide Permits for fill activities in
Wisconsin and has waived its right, if any, to require the regulated public comply with
such Regional Conditions.

Nationwide Permit number 26 does not contain a Pre-Discharge Notification requirement
to the United States Army Corps of Engineers for fills covering less than one-third of an
acre.

HEINRICH’s road fill activities of 1997 and 1998 comply with all of the procedural and
substantive requirements necessary to qualify for a Nationwide Permit number 26.

The Secretary of the United States Army Corps of Engineers owes HEINRICH an non-
discretionary duty to issue him a Nationwide Permit number 26 covering the road fill
activities of HEINRICH during the years 1997 and 1998.

WHEREFORE, THE COUNTER-CLAIMANT, PAUL HEINRICH, respectfully prays that this
Honorable Court enter a Judgment in favor of the Counter-Claimant and against the United
States of America and enter an Order compelling the Secretary of the United States Army Corps
of Engineers to issue HEINRICH any and all permits, after-the-fact permits, and/or letters of
permission for the road construction activities conducted by HEINRICH and his contractor at the
site during the years 1997 and 1998.

Dated this 30™ day of June, 2003. PAUL HEINRICH, pro se



