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WISCONSIN LEGISLATIVE COUNCIL

Terry C. Anderson, Director
Laura D. Rose, Deputy Director

TO: SENATOR DALE SCHULTZ
FROM: Laura Rose, Deputy Director

RE: Background on Patients Compensation Fund, Description of Budget Proposal, and
Discussion of Constitutional Issues Surrounding the Budget Proposal

DATE: March 14, 2003

This memorandum, prepared at your request, provides information on the Patients Compensation
Fund (PCF). This memorandum provides background on the creation of the PCF and major changes to
the fund that have occurred since its creation; describes the structure and operation of the PCF; describes
the proposal in 2003 Senate Bill 44 (the 2003-05 Biennial Budget Bill) to create a new subchapter in ch.
655 for health care provider access and availability and to transfer $200 million from PCF to the newly
created program; and discusses possible constitutional issues surrounding the proposal in Senate Bill 44.

BACKGROUND

1975 Legislation

In the 1975 Legislative Session, the Legislature enacted comprehensive malpractice legislation
that contained the following provisions:

e Created a mandatory health care liability risk-sharing plan under s. 619.04, Stats., known as
the Wisconsin Health Care Liability Insurance Plan (WHCLIP). The WHCLIP provides
professional liability insurance for physicians, hospitals, and nurse anesthetists, if such
insurance was not readily available in the voluntary market.

e Required all physicians, hospitals, and nurse anesthetists to be insured in the amount of at
least $100,000 per claim and $300,000 ($100,000/$300,000) per year in total claims and
limited the maximum liability for malpractice for these health care providers who obtain such
coverage to $200,000 per claim and $600,000 ($200,000/$600,000) per year in total claims.
(These dollar amounts have been periodically revised and are now set at
$1,000,000/$3,000,000.)
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e Created the PCF to pay any settlement or award which exceeded $200,000 or which, when
added to previous claims paid during the year by the health care provider’s insurer, caused a
total of such claims against the provider to exceed $600,000. (These dollar amounts have
been periodically revised and are now set at $1,000,000/$3,000,000.)

e Restricted attorney contingency fees and required an attorney to offer to charge a client on a
per diem or per hour basis, instead of a contingency basis, at the time the attorney was
retained.

e Required amounts for future medical expenses in excess of $25,000 in any settlement or
award for a malpractice claim to be paid into the PCF and paid out periodically to the patient,
as needed. (These dollar amounts have been periodically revised and are now set at
$100,000.)

o Established “informal” PCF panels to review malpractice claims for $10,000 or less and
formal PCF panels to review claims for more than $10,000. The cost of the panels was
financed by annual fees imposed on physicians and hospitals.

1985 Wisconsin Act 340

1985 Wisconsin Act 340, the product of the Legislative Council’s Special Committee on Medical
Malpractice, addressed the operations and solvency of the PCF and the WHCLIP; examined the legal
doctrines and professional standards relating to the determination of professional liability of health care
providers; and examined the operations and effectiveness of the patient compensation panels.

Act 340 contained the following major provisions:

e Limited the total recovery for noneconomic damages for any single occurrence of medical
malpractice against all health care providers covered by ch. 655 to $1 million for awards
made between June 14, 1986 and December 31, 1990.

e Raised the threshold at which the fund assumed liability for payment.

e Abolished the patient compensation panels and created a malpractice mediation system. Act
340 imposed a mediation participation requirement for all parties to a medical malpractice
case filed after September 1, 1986.

e Required the fund fees for physicians to be established as a four-category fee structure and
placed a limit on fees set by the PCF Board of Governors for a particular fiscal year. It also
required the PCF Board of Governors, in setting rates for the fund, to consider the loss and
expense experience of an individual health care provider which resulted in payments from
the fund or other sources.

e Removed podiatrists from the fund effective July 1, 1986; expanded the range of
corporations covered by the fund and the WHCLIP; expanded the coverage of hospitals by
the fund under the WHCLIP; clarified that the fund provides coverage for actions brought
against health care providers or their employees acting within the scope of their employment.
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e Made various changes to the health care provider discipline provisions in ch. 448 and also
created a statutory presumption of good faith on the part of any person participating in peer
review activities. The fund also was expanded to provide coverage for a liability relating to
peer review activities of health care providers covered by the fund.

1995 Wisconsin Act 10

1995 Wisconsin Act 10 made several changes to the medical malpractice laws, as follows:

e Recreated a provision relating to the periodic payment of future medical expenses, which
was part of the original medical malpractice law of 1975, and was sunset by 1985
Wisconsin Act 340. '

e Created a new limitation on noneconomic damages for all health care providers that
applies to acts or omissions occurring on or after the effective date of 1995 Wisconsin
Act 10. This limit, originally established as $1 million in 1985 Wisconsin Act 340, was
reduced to $350,000 and indexed for inflation.

s Reinstated a periodic payment provision for fund liability of $1 million or more
applicable to acts or omissions occurring on or after May 25, 1995.

e Provided that damages recoverable in a wrongful death action against a health care
provider and employees of health care providers are subject to the provisions of s. 895.04
(4), Stats., the $150,000 wrongful death limit for loss of society and companionship (the
limit is now $500,000 in the case of a deceased minor and $350,000 for a deceased

adult). Further, if damages in excess of the limit are found, the court must make any

§ necessary reductions for contributory negligence and award the lesser of the reduced
amount or the limit under s. 895.04 (4), Stats.

DESCRIPTION OF THE PCF

Board of Governors

Subchapter IV of Chapter 655, Stats., governs the PCF. The PCF Board of Governors consists of
13 members: three representatives of the insurance industry appointed and serving at the pleasure of the
Commissioner of Insurance; a person named by the Wisconsin Bar Association; a person named by the
Wisconsin Academy of Trial Lawyers; two persons named by the Wisconsin Medical Society; a person
named by the Wisconsin Hospital Association; the Commissioner of Insurance or designee employed by
the Office of the Commissioner; and four public members, at least two of whom are not attorneys or
physicians and are not professionally affiliated with any hospital or insurance company, appointed by
the Governor for staggered three-year terms. The Commissioner of Insurance is the chairperson of the
Board of Governors. The Board of Governors governs the PCF, as well as the WHCLIP under s.
619.04, Stats.
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Participating Providers

Participation in the PCF and in the WHCLIP is mandatory among the following classes of health
care providers:

e Physicians and osteopaths licensed under ch. 448, Stats.;

e Registered nurses licensed under ch. 441, Stats., who are certified nurse anesthetists;

e Corporations or partnerships comprised of physicians or nurse anesthetists organized and
operating in Wisconsin for the primary purpose of providing medical services of physicians
or nurse anesthetists;

e A cooperative sickness care association;
e An ambulatory surgery center operating in Wisconsin;
e A hospital operating in Wisconsin;

e An entity operating in this state that is an affiliate of a hospital and that provides diagnosis or
treatment of, or care for, patients at the hospital; and

e A nursing home whose operations are combined as a single entity with a hospital, whether or
not the nursing home operations are physically separate from the operations.

Employees of health care providers are also covered by the PCF.

Mandatory Malgractice Coverage

Health care providers covered by ch. 655 must insure their liability by a health care liability
policy in the amounts of $1 million for each occurrence and $3 million for all occurrences in any one
policy year for occurrence coverage; or $1 million for each claim arising for an occurrence and $3
million for all claims in any one recording year for claims-made coverage. (Insurance on an occurrence
basis covers all claims that arise out of services provided during the year in which insurance coverage is
provided; claims-made coverage covers claims that are filed during a year in which coverage is
provided.) A provider may also self-insure for those same amounts. Health care providers covered
under ch. 655 must comply with these requirements before being permitted to operate under their
licenses.

PCF Assessments

The purpose of the PCF is to pay that portion of a medical malpractice claim which is in excess
of these limits or the maximum liability for which a health care provider is insured, whichever limit is
greater. The fund provides occurrence coverage for claims against health care providers and against
employees of those health care providers, reasonable and necessary expenses incurred in payment of
claims, and PCF administrative expenses.
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Each health care provider participating in the fund must pay an annual assessment. The
assessments are deposited into the fund to pay claims and to pay the costs of the PCF Peer Review
Council. The assessments are based on:

e Past and prospective loss and expense experience in different types of practice;
e Past and prospective loss and expense experience of the fund;

e The loss and expense experience of the individual health care provider which resulted in the
payment of money, from the fund or other sources, for damages arising out of the rendering
of medical care by the health care provider or an employee of the health care provider. An
adjustment to a health care provider’s fees may not be made under this provision prior to the
receipt of the recommendation of the PCF Peer Review Council, the expiration of the time
period for the health care provider to comment on the recommendations, or prior to the
expiration of the time period under s. 655.275, Stats.;

e Risk factors for persons who are semi-retired or part-time professionals; and

e For corporations or partnerships of physicians and nurse anesthetists, and cooperative
sickness care associations, risk factors and past and prospective loss and expense experience
attributable to employees of that health care provider other than employees licensed as a
physician or nurse anesthetist.

The fees are set by the Commissioner of Insurance by administrative rule. The fees are divided
into four payment classifications based on the amount of surgery performed in the risk of diagnostic and
therapeutic services provided or procedures performed.

Automatic increases in a health care provider’s fees are provided for if the loss and expense
experience of the fund and other sources with respect to the health care provider or a health care
provider’s employee exceed either a number or dollar volume of claims paid threshold. Both of these
thresholds are established by rule. The fees assessed by rule may not exceed the greatest of the
following:

e The estimated total dollar amount of claims to be paid during that particular fiscal year.
e The fees assessed for the fiscal year preceding that particular fiscal year, adjusted by the
Commissioner of Insurance to reflect changes in the Consumer Price Index for the medical

care group.

e 200% of the total dollar amount disbursed for claims during the calendar year preceding that
particular fiscal year.

Use of PCF Moneys; Payment of Claims

The statutes provide that the PCF shall be held in trust for the purposes of ch. 655 and may not
be used for purposes other than those of ch. 655.



PV e bt S

-6-

Any patient or patient’s representative having a claim, or any spouse, parent, minor sibling, or
child of a patient having a derivative claim for injury or death on account of malpractice is bound by ch.
655. Any person filing a claim may recover from the PCF only if the health care provider or employee
of the health care provider has coverage under the PCF, the PCF is named as a party in the action and
the action against the PCF is commenced within the same time limitation within which the action against
the health care provider or employee of the health care provider must be commenced. If, after reviewing
the facts of the claim or action, it appears probable that damages paid will exceed the $1 million/$3
million limits, the PCF may appear and actively defend itself when named as a party in an action against
a provider covered under the PCF. The PCF is also permitted to retain counsel and pay attorneys fees
out of the fund.

Moneys may be withdrawn from the fund by the Commissioner only upon vouchers approved
and authorized by the Board of Governors. The Board of Governors must furnish an annual financial
report to the Commissioner. (A copy of the most recent report of the Commissioner on the PCF is
attached to this memorandum.) The report must be prepared in accordance with accepted accounting
procedures and must include the present value of all claim reserves including those for incurred but not
reported claims as determined by accepted actuarial principles and such other information as may be
required by the Commissioner. The State Investment Board is required to invest the moneys held in the
PCF in investments with maturities and liquidity that are appropriate for the needs of the fund as
reported by the Board of Governors in its quarterly report. All income derived from these investments
are credited to the PCF.

The person who has recovered a final judgment or settlement approved by the Board of
Governors against a health care provider or an employee of a health care provider that has coverage
under the PCF may file a claim with the Board of Governors to recover that portion of the judgment that
exceeds the $1 million/$3 million limits or the maximum liability limit for which the health care
provider is insured, whichever limit is greater. :

Peer Review Council; Mediation

Chapter 655 sets up the PCF Peer Review Council. The purpose of this council is to review,
within one year of the date of the first payment on a claim, each claim that is paid by the fund, by the
WHCLIP, a private health care liability insurer, or a self-insurer for damages arising out of the rendering
of medical care by a health care provider or a provider’s employee. The Peer Review Council also
makes recommendations regarding PCF fee adjustments to the Commissioner of Insurance and the PCF
Board of Governors, as well as for premiums assessed against a physician under the WHCLIP and
premiums assessed by a private health care liability insurer against a physician covered by private
insurance.

Chapter 655 also establishes a mediation system in which participation is mandatory prior to

court action. The statute of limitations for filing a medical malpractice cause of action is tolled during
the period of time in which mediation is occurring.

DESCRIPTION OF BUDGET PROPOSAL

2003 Senate Bill 44, introduced by Governor Doyle, on February 20, 2003, makes the following
changes to the PCF:
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e Creates subch. VIII of ch. 655, the health care provider availability and cost control fund.
The purposes of the fund are to assist in the education and training of health care providers;
ensure that Medical Assistance health care providers and providers for other health care
programs established by this state receive sufficient reimbursement rates to retain their
participation in the programs; and defray the cost of other health-related programs that the
Secretary of Health and Family Services determines are effective in ensuring the availability
of health care providers in this state, and controlling the cost of health care services.

e Funds the health care availability and cost control fund with the transfer of $200 million in
fiscal year 2003-04 from the PCF to the health care provider availability and cost control
fund.

e Establishes a sum-sufficient appropriation for the payment of any portion of a claim for
damages arising out of the rendering of health care services that the PCF is required to pay
under ch. 655 but that the PCF is unable to pay because of insufficient moneys.

e Provides for the administration of the health care availability and cost control fund by the
State Investment Board.

PossIBLE CONSTITUTIONAL ISSUES SURROUNDING THE PCF PROPOSAL

Two possible constitutional issues may be raised with respect to the proposal in 2003 Senate Bill
44, relating to transfer of funds from the PCF reserves to the newly created health care provider
availability and cost control fund: the taking of property without just compensation and impairment of
contracts. It should be noted that it is beyond the scope of the memorandum to speculate on the effects
of the Senate Bill 44 proposal on fees paid by participating PCF providers or on the PCF’s ability to pay
claims. This information may be a factor in evaluating these legal arguments.

Taking of Property

The U.S. Constitution, Amendment Five, provides in part: “No person shall ... be deprived of
life, liberty, or property, without due process of law; nor shall private property be taken for public use,
without just compensation.”

Article I, Section 13 of the Wisconsin Constitution provides: “The property of no person shall
be taken for public use without just compensation therefor.”

In Wisconsin Professional Police Association, Inc. v. Lightbourn, 243 Wis. 2d 512, 627 N.W.2d
807 (S. Ct. Wis. 2001), Justice Prosser set forth the initial steps in analyzing a taking claim: whether a
private property interest exists, and whether the private property has been taken. If private property is
shown to have been taken, the next steps are to determine whether the property is taken for a valid

public use, and whether just compensation is provided therefore. Wisconsin Retired Teachers Assn. v.
Employee Trust Funds Board, 207 Wis. 2d 1, 558 N.W.2d 83 (1997).
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Property Interest

An accrued claim for medical malpractice is a property interest. Aicher v. Wisconsin Patients
Compensation Fund, 237 Wis. 2d 99, at 143 (S. Ct. 2000). An individual who receives a malpractice
award has a property right in having their claim paid by the PCF if it exceeds the limits for which the
liable health care provider is insured. If the Senate Bill 44 proposal jeopardized the payment of a
claimant’s award by the PCF, it could be seen as a taking of property without due process of law.

It might also be possible to assert that participating PCF providers, if required to pay higher fees
as a result of the Senate Bill 44 proposal, had their property taken because they did not agree to fund the
health care provider availability and cost control fund created in Senate Bill 44 with their PCF fees.

It could be argued, however, that the cash reserves in the PCF are not private property. In Great
Lakes Higher Education Corporation v. U.S. Department of Education, 911 F. 2d 10 (7™ Cir. 1990), the
cash reserves of the Great Lakes Higher Education Corporation (GLHEC), a private, nonprofit,
corporation providing student loan guarantees, were found not to be “private property” for the purposes
of the Fifth Amendment to the U.S. Constitution. 911 F. 2d 10 at 14. Inthat case, the U.S. Department
of Education (DOE), after amendments to the statutes governing the agreements between student loan
guarantee agencies such as GLHEC and DOE, recouped cash reserves from these agencies that it
determined were excessive. The court said this recoupment of reserves was not a taking:

The purpose and legal structure of Great Lakes places it in that borderline
between the wholly public and wholly private instrumentality. The
extensive federal regulation of the agency suggests its highly public
nature . . . . In essence, Great Lakes is an intermediary between the United
States and the lender of the student loan. The United States is the loan
guarantor of last resort. Great Lakes assists the United States in
performing that function. It cannot be compelled to perform that function,
nor can it insist that its compensation for that service be irrevocably fixed.
We, therefore, conclude that the reserve fund excess is not “private
property” for purposes of the Fifth Amendment. 911F. 2d 10, at 13-14.

Taking of a Property Interest

If it is determined that private property interests exist, the next question is whether: (1) the
proposal in 2003 Senate Bill 44 to create a new fund in ch. 655 and transfer $200,000,000 from the PCF
reserves jeopardizes the payment of any accrued claims under the PCF; or (2) the proposal will result in
an increase in PCF provider fees, and those fees are taken for a use not contemplated by Assembly Bill
655.

A component of the proposal is to create a sum-sufficient general purpose revenue fund in the
Office of the Commissioner of Insurance under s. 20.145 (2) (a). SECTION 299 of Senate Bill 44
provides as follows:

20.145 ‘(2) (@) Claims payable by patients compensation fund. A sum
sufficient for paying any portion of a claim for damages arising out of the
rendering of health care services that the patients compensation fund under
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s. 655.27 is required to pay under ch. 655 but that the patients
compensation fund is unable to pay because of insufficient moneys.

This provision indicates intent to ensure that malpractice claims brought against the PCF are paid
in full. Because this appropriation is drafted as a sum-sufficient fund, this ensures that funds will be
available to pay claims if the PCF determines that the $200,000,000 transfer leaves it with insufficient
moneys to pay claims.

Several Wisconsin Supreme Court cases examined transfer of funds from state trust funds to
other funds. A recent case, Wisconsin Professional Police Association, supra, held that legislation
which authorized the transfer of funds from the one account in the Wisconsin Retirement System (the
transaction amortization account or TAA) to the reserves and accounts in the fixed trust, which resulted
in more benefits to some classes of fund participants over others, did not constitute a taking.

Another transfer at issue in this case involved a distribution of $200,000,000 from the employer
reserve to employers as a credit for employers against unfunded liabilities. The court stated that this was
not an unconstitutional taking of property, nor was it an unconstitutional impairment of contract:

The size of the employer reserve balance does not increase or in any way
determine the contractual benefit to be received by participants. At best,
the balance in the employer reserve may heighten the possibility of an
increase in the formula multiplier or the benefit caps in a future vote by
the state legislature.... No one in this litigation suggests that Act 11
abrogates the statutory and constitutional obligation of employers to fulfill
benefit commitments to participants. These “benefits accrued” for
“service rendered” are the essence of the property right enjoyed by
participants. There is no taking of property or impairment of contract
when everyone concedes that accrued benefits must be paid.... 243 Wis.
2d 512, at 602-603.

This case would appear to support the position that the Senate Bill 44 proposal does not
constitute a taking, since the proposal attempts to ensure payment of claims if the PCF runs out of
money.

Other cases that have found an unconstitutional taking upon transfer from vested retirement
funds. In Association of State Prosecutors v. Milwaukee County, 199 Wis. 2d 549 (S. Ct. Wis. 1996),
the court determined that it was an unconstitutional taking to give retirement service credits to district
attorneys transferred from the Milwaukee County system to the state system and fund the transferred
credits by transferring moneys out of the county pension fund, instead of paying for the credits with state
moneys. This case can be distinguished from the Senate Bill 44 proposal. It appears that the funds
transferred out of the PCF are intended to be replaced with state general purpose revenue to the extent
that the fund is left with insufficient moneys to pay claims once the transfer is made.

An unconstitutional taking was found in Wisconsin Retired Teachers Association, Inc. v. ETF
Board, 207 Wis. 2d 1 (S. Ct. Wis. 1997). In that case, a transfer from the retirement fund was
authorized by the passage of a law that superseded the role of the ETF in making such transfers. In that
case, 25% of annuitants received a special investment performance dividend as part of a $230 million
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distribution from the TAA, while 75% of annuitants received no dividend.  This distribution violated
many of the statutory provisions in ch. 40, and superseded the statutory role of the Employee Trust Fund
in making these distributions.

That case may also be distinguished from the budget proposal in Senate Bill 44, in that the
proposal amends provisions in ch. 655 to permit the $200 million transfer to the newly created fund.
The purposes of ch. 655 are expanded in Senate Bill 44 to encompass this new purpose: the funding,
through the PCF, of the health care provider availability and cost control fund.

The proponents of the Senate Bill 44 proposal also appear to be arguing that ch. 655 included the
purposes of ensuring health care provider affordability and cost control even before the proposed
expansion of the chapter in Senate Bill 44. The Budget in Brief, pp. 58-59, attempts to support this
assertion by citing Patients Compensation Fund v. Lutheran Hospital, 223 Wis. 2d 439 (8. Ct. 1999)
and State ex rel. Strykowski v. Wilkie, 81 Wis. 2d 491 (8. Ct. 1978).

However, it could also be argued that ch. 655 did not encompass these purposes at the time the
reserves were accumulated, and to require PCF participating providers to finance these new purposes
violates ch. 655 and constitutes a taking.

Impairment of Contract

Article I, Section 10 of the U.S. Constitution provides, in part, as follows: “No state shall...pass
any...law impairing the obligations of contracts... J

Article I, Section 12 of the Wisconsin Constitution, provides, in part, as follows: “No bill of
attainder, ex post facto law, nor any law impairing the obligation of contracts, shall ever be passed....”

The Wisconsin Supreme Court, in Wisconsin Professional Police Association, supra, stated that
it usually follows a three-step methodology developed by the U.S. Supreme Court in analyzing
impairment of contract claims: first, to inquire whether the challenged statute has operated as a
substantial impairment of a contractual relationship; second, if the legislation is found to substantially
impair a contractual relationship, whether there exists a significant and legitimate public purpose behind
the legislation; and third, if such a public purpose exists, whether the challenged legislation is based
upon reasonable conditions and is of a character appropriate to the public purpose justifying the
legislation’s adoption. Wisconsin Professional Police Association, 234 Wis. 2d 512, at 593-594.

In this case, health care providers required to participate in the PCF could claim a contractual
relationship with the state through the PCF: in return for payment of the mandated fees, the
participating providers receive malpractice coverage for claims which exceed the amounts covered by
their private malpractice insurance policies. By creating a new purpose for ch. 655 after the
establishment of the initial contractual relationship, these providers could assert that they did not agree
to have their fees used for this broader statutory purpose.

If this proposal were to be enacted into law and subsequently challenged in court, the court
would first analyze whether this change in the purpose of ch. 655 operated as a significant impairment of
contract. In Great Lakes Higher Education Corporation v. U.S. Department of Education, supra, the
court found no impairment of contract when the agreement between GLHEC and the U.S. DOE was
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altered by statutory amendments to permit the recoupment of cash reserves. However, in that case, the
original enabling legislation specifically stated that GLHEC agreed to conform both to the existing
federal statutes and regulations and to new obligations that Congress or the Secretary of Education
might impose in the future. GLHEC consented to these terms in the insurance program agreement. 911
F. 2d 10, at 12. In this case, the statutes governing the PCF do not mention that the health care
providers participating in the PCF agree to be bound by new obligations that the Legislature might
impose on the fund in the future. Of course, the Legislature is free to amend the purpose of the PCF at
any time. However, it could be questioned whether reserves that were established under current law
may be bound by the new purposes proposed in Senate Bill 44.

As noted earlier, the Governor’s explanation of the proposal in the Budget in Brief, 2003-05, pp.
58-59, however, seems to assert that the PCF could already be used for these purposes even prior to the
addition of subch. VIII to ch. 655 in Senate Bill 44.

If a court found an impairment of contract, a court would then examine whether there is a
significant and legitimate public purpose behind the legislation that allegedly gave rise to the
impairment. The proponents would likely assert that using PCF reserves to maintain and increase
Medical Assistance reimbursement rates is essential to maintaining the participation of health care
providers in the Medical Assistance program and to ensure the availability of health care providers to
serve low-income persons in this state. Alternatively, if the transfer of funds were to somehow result in
an unacceptable fee increase for participating providers that served to lessen the supply of providers, it
could be argued that the proposal does not serve a significant and legitimate public purpose. However,
it is beyond the scope of this memorandum to speculate on the effect of the proposal on PCF fees.

Finally, if an impairment of contract was found, but was justified by a legitimate public purpose,
a court would examine whether the legislation is based upon reasonable conditions and is of a character
appropriate to the public purpose justifying the legislation’s adoption. A court would probably examine
whether the establishment of the sum-sufficient fund to ensure payment of claims if the PCF might be
unable to pay is a reasonable condition. It might also examine whether it is reasonable and appropriate
to require mandatory PCF participants to supplement Medical Assistance provider rates with their fees
and to have their fees fund the other purposes established under the health care provider availability and
cost control fund.

If you have any questions or need additional information, please contact me directly at the
Legislative Council staff offices.

LR:rv:tlujal:ksm;wustlu
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Committee on Agriculture, Financial Institutions
and Insurance

Date: March 17, 2003 Meeting Type: Public Informational 99"

Location: ROOM 411 SOUTH STATE CAPITOL
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Suggested Questions: Senate Joint Hearing re: PCF

For Commissioner-designee Gomez (or OCI’s Blumer or Wedekind should Gomez

chooie riot to reply) V,maw D€ uses ? QSC}% e gw f'%; Jo 669%,%(

: PRUASNS
M 1) The PCF’s outside actuary Milliman USA — says the PCF currently has v s 5c-8%
sufficient assets to cover current and future liabilities, in large part because the
PCF is allowed to assume certain future investment income. What is your ) 8" ¢ 0~

professional opinion regarding the possible effects a $200 million reduction to the (oSS
PCF fund would have on Wisconsin’s medical liability insurance environment? e

'3:.%65 T~
2) What is your professional recommendation on how to keep the PCF fiscally sound @:C‘»Wf
on a going-forward basis? Qo
YNV

3) Wisconsin is one of only six states (CA, CO, Indiana, LA and NM are the others)
whose medical liability insurance system is NOT considered by the American
Medical Association to be in either “crisis” or “near-crisis” modes. In your
professional opinion, do you believe the current W1 medical liability insurance
system is working well? Are there any suggested changes or improvements to the
system you would recommend for possible con51derat10n
Bod Aemuck  Qres—lo— s oV o (vwf*?\-vs N G)W ‘{W

4) How is the PCF different from other insurance companies who are required to
carry reserves? Would the Fund have enough in reseryes n@et—-y&tr 1£$200
million were taken, and will additional assessments’f)e%ﬁecee—s'é%y to keep the fund

li th tate 1 N J&M( o%
in compliance with state w a T»’:M je\

7—’ w» D Qu-" D -3 b’» M o W
5) Wwould prevent the State from requiring fund pamclpants to make up any

PCF shortfall that the State may be liable for under the Governor’s budget
proposal?

{f fr
For Pete Wick, Milliman USA: ﬁw [e<Xe &6 &=~ sfor— 4 LJ;:( Mf
Lers € \( o B "‘ )
4?2 1) Please compare Wisconsin’s PCF against what other states do re: medical liability
=
O{‘”g 2D insurance. N~ Do L a e (e W W

2) What kind of actuarial stability can Wisconsin expect in the future without
increasing assessments on physicians (who make up 90 percent of PCF

payments)?

For Andrew Ravenscroft, PIC-Wisconsin:

1) With questions regarding PCF solvency, how will a $200 million reduction in
assets affect the reinsurance market for medial liability insurance companies
doing business in WI?




For Mark Adams, WI Medical Society and PCF Board member:

1) You have served on the PCF Board of Governors for many years as a
representative of the Wisconsin Medical Society. In your opinion, do you as a
Board member believe a taking of $200 million from the PCF assets will have any
effect on the medical liability insurance environment in this state?

2) What is the PCF Board’s charge in the state statutes? What are the consequences
for the Board (and therein those who contribute to the fund) if $200 million is
claimed?

3) How does the recent Legislative Audit Bureau’s audit of the PCF (No. 01-11) -
and its statement that deficits are not allowed — affect a potential fund fee
increase?

4) Can you comment on one statement said about the fund: that the fund’s actuaries
are too conservative in assessing how much assets are required for stability?

For Dr. Walter Moritz and/or Dr. Paul Jacobs:

1) Historical background needed: please describe the reasons for the PCF’s creation
back in 1975, what the purpose is for collecting fees from health care providers
and your thoughts on the proposal to take $200 million from the PCF.

R

2) Do you believe the Legislatuie ever intended that PCF 5§sets be used for anything
besides what the statute says: paying medical liability claims beyond the required
primary insurance limits?

3) Is Wisconsin’s current medical liability insurance environment attractive to
doctors in other states?

s e




WISCONSIN ASSOCIATION OF
HEALTH UNDERWRITERS

Senate Committee on Agriculture, Financial institutions & Insurance
&

Senate Committee on Health Children, Families, Aging & Long Term Care

March 17, 2003

Written Testimony of

Wisconsin Association of Health Underwriters

- We would like to thank both the Senate Committee on Agriculture, Financial Institutions &
Insurance, and the Senate Committee on Health, Children, Families, Aging & Long Term Care
for this opportunity to provide testimony today. We are submitting this testimony on behalf of
Wisconsin Association of Health Underwriters. As a chapter of The National Association of
Health Underwriters, we are insurance professionals involved in the sale and service of health
insurance, long-term care insurance, and other related products, serving the health plan needs of
over 100 million Americans. We have almost 18,000 members around the country, and over
500 members right here in Wisconsin. With the combined force of our membership and their
respective agencies and corporations, our membership represents literally millions of Wisconsin
health insurance consumers.

Our membership is primarily made up of insurance agents that work directly for and with the
consumers of health care. Since our number one concern is our customers, we consider
ourselves to be consumer advocates and look at how any legislation will affect those customers.

The Wisconsin Association of Health Underwriters strongly opposes Governor Doyle’s
proposal to take $200 Million from the Patients Compensation Fund. We oppose this because
of the effect it will have on Wisconsin’s Health Care Consumers.

Our comments will not attempt to address the technical reasons on how this proposal will affect
the fund or the fees it charges to physicians. The Fund will have experts and actuaries that will
describe these details to you. Quite frankly, we agree with their rationale. As insurance
experts, we understand the purpose of Reserve Requirements and the concepts of claims that
have been incurred, but not paid. Just like any health insurance company, if proper reserve
requirements are not met, there will not be enough money to pay future claims. This is a

4600 American Parkway - EastPark One, Suite 208 - Madison, WI 53718
608-268-0200 - Fax 608-241-7790 - www.eWAHU.org

Wisconsins Benefit Specialists
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concept that the executive branch should understand, as it is the responsibility of the Office of
the Commissioner of Insurance to enforce that all insurance companies have proper reserves for
future claims.

Our comments will also not address the affect this will have on physicians. The Medical
Community will describe for you in detail how this will affect their practices and how it will
affect Medical Malpractice in Wisconsin. We do not disagree that this will have an effect on
the fund and consequently, the physicians.

However, while we understand the concern of the fund and the physicians, in all reality and
with all due respect, they are not the ones who will ultimately be hurt by this idea. By raiding
$200 million from the fund, in order to remain solvent, the fund will simply increase their fees
charged to the physicians. This is nothing more than a pass through. Then, the physicians will
simply increase their fees charged to insurance companies. This is also another pass through.
And finally, the insurance companies will simply increase their premiums charged to our
customers. That is truly where the buck stops.

So while we all discuss another‘,proposal and how it will negatively effect insurance companies
and providers, the cold hard truth is that the ones who really will be affected are the consumers
who will once again bear the brunt of a misguided legislative proposal.

We have seen a massive expansion of the BadgerCare program. The legislation behind
BadgerCare was well intended — providing financial assistance for health care coverage. Yet, at
the end of the day, our customers have seen an increase in their premiums because of this
expansion of a government program. Physicians get squeezed because of the reimbursements
they receive for BadgerCare recipients, and they simply cost shift those losses to insurance
companies in the private sector. The insurance companies then raise their premiums to our
customers to cover the increased costs that were shifted from the providers. The result is the
consumer pays more. The medical community has complained for some time that they don’t
get paid enough from Medicare participants. We do not disagree, but at the end of the day, it’s
our customers that pay higher premiums because the federal government doesn’t pay fair
reimbursements.

Example after example, the health care consumer is the one getting squeezed. The fact is,
consumers just can’t afford one more dollar in any increase to the cost of their premiums.
Health care coverage has reached the point of being unaffordable and our agents continue to talk
about an increase in the number of employers simply dropping their group health coverage.

Its hard to image that we are debating any proposal that will add costs to an insurance policy in
a time where things are so bad that people are actually thinking that Universal Health Care is
the answer. It doesn’t matter whether we’re talking about another insurance mandate that will
increase premiums by 1% or 2 %, or whether we’re talking about this idea to raid the Patient
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Compensation Fund, the pass through eventually reaches the end of the line, and the end of the
line is the consumers. For some time now, the consumers have made it clear that they simply
can’t afford it. The Wisconsin Association of Health Underwriters will continue to strongly
oppose any idea that will increase costs even one more dollar, and I urge your Committees to do
the same. Please oppose this idea of taking $200 million from the Patients Compensation Fund,
as it will only increase the costs of premiums for Wisconsin consumers.

Thank you for the opportunity to testify and if we can answer any other questions, provide any
additional material, or help out in any way, please do not hesitate to contact us.



Patients Compensation Fund Hearing
Monday, March 17, 1:00 pm
Room 411 South

Invited Speakers:

o R f}l}( 1) Jorge Gomez, Commissioner of Insurance

~ 2) Randy Blumer, Deputy Commissioner of Insurance

™~ 3) Theresa Wedekind, Patients Compensation Fund Administrator
::;%Q Fu écaM“L
. 4) Andrew Ravenscroft, PIC Wisconsin

5) Walter Moritz, MD, Member of the PCF Board and current Chair of the Actuarial
Committee of the PCF Board

Fol *’Z{U M} Dr. Paul Jacobs, Wisconsin Medical Society representative on the Actuarial
Committee of the PCF Board

Dan Schwartzer, Registered Lobbyist, Wisconsin Association of Health
Underwriters

Pes 9%/”? 8) mli%r/i/c};)g‘ggngﬁresident — Wisconsin Association of Nurse Anesthetists
— T e .

g 7° ..,é‘;eéé 9) Mark Adams, General Counsel, Wisconsin Medical Society, Member of the PCF
ppOET— e Board, Chair of the Claims and Risk Management Committee and member of the
x 0 7 Legal Committee

/
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January 23, 2003

Senate Committee on Agriculture, Financial institutions, and Insurance Hearing

Department of Natural Resources
Nonpoint Performance Standard Rules

DNR established the performance standards (what), DATCP established agricultural technical standards

(how)

Core DNR Performance Standard Rule — NR 151

¢ Agricultural Performance Standards and Prohibitions

>

>
>

Croplands must meet tolerable soil loss (“T’;)

Clean Water Diversions required in Water Quality Management Areas (WQMA)
A WQMA is 300 feet from a stream, 1,000 feet from a lake or an area susceptible to
groundwater contamination.

Manure storage structures, if built (they are not required), must minimize the risk of
structural failure and leakage and be designed with adequate capacity to contain a
25-year 24-hour storm.

Crop and livestock producers must apply manure and other nutrients in accordance
with a nutrient management plan. (Delayed implementation: 2005 in ORW, ERW
and impaired water areas and 2008 for the rest of the state.)

Manure Management Prohibitions
e No direct runoff from a feedlot or stored manure into waters of the state
e No unconfined manure piles in a WQMA
e No overflow of manure storage facilities
s  No unlimited access of livestock to waters of the state where maintenance
of adequate sod cover is prevented.

¢ Non-Agricultural and Transportation Facility Performance Standards

Construction Erosion Control and Storm Water Management model Ordinances — NR 152

Targeted Runoff Management Grant Program — NR 153

Best Management Practices and Cost-Share Conditions — NR 154

¢ Agricultural technical standards are cross-referenced to ATCP 50

¢ Some differences in cost-share rates and conditions between NR 154 and ATCP 50

Urban Nonpoint Source Water Pollution Abatement and Storm Water Management Grant Program — NR

155

Revisions to three other rules:

¢ NK 120 - Prionty Watershed and Priority Lake Program

¢ NR 216 - Storm Water Discharge Permits

¢ NR 243 - Animal Feeding Operations



- WbuAdo 'sasodind ejgise el JojioN ©
8286 %mm%mmnmm%%mw i .Eew BULJ0 £°7°7 1 ¢ Woeg ‘Aear LA

N R

. 20UIOS 935 08| "2 JOqUISISQ "ULEZ] DI 198101 SPUBIPBUL. P
saujepinfayy Uo pase Bj0id O] WejSAS JOpILod puE orBses
T

m>m§sz 410

shemybiy
PBPIAIG % sle)sisiuy

s|doay
000'0) < samD

selepunog Ajunon

]

89S0 |BULION

suolBAIBSSY UBIPY|

pueT ysiep

osn pajeinbay Ajybiy
$9UOZ Jayng uelunyy

SN UBWINH ON 0} B[N
. SIOpLIOD % saAlesay

d aiaydsoig sy} pue uepy SN/NN-8y
AlQ [ed1bojoig uQ uoRUBAUOY) BU) Aq pauyaq sy

109[014SPUBIPIIAL SN B4 pue ‘WeiBol

Juswissassy Ajsiaaipoigiedo|o N sy} ‘Ausie

ALIS¥IAICOIE 1D23104d OL NV1d FHL 40 N

A SR R -

Y

OLLYININIS

CRTIETHELER
2 j0 uonejnug




NN

EXPLANATION OF THE BIODIVERSITY TREATY AND THE WILDLANDS PROJECT

This map is based on the strategy and procedures laid out in what
is known as the Wildlands Project and the UN/US Man and the
Biosphere Program (MAB). Both are based on the need of protecting

biological diversity using core wilderness reserves which are sur- .

rounded by buffer zones that variably regulate human activity to
protect the attributes of the core reserves (see below). Areas not
included in core reserves or buffer zones are zones of cooperation
where regulations are designed to favor biodiversity and ecosystems.

The Statutory Framework of the World Network of Biosphere
Reserves, The Seville Agreement for the MAB Program, and the
Strategic Plan for the USMAB all state the MAB Program is designed
to help implement the Convention on Biological Diversity, a treaty
currently before the US Senate for ratification. Likewise, Section
13.4.2.2.3 of the United Nations Global Biodiversity Assessment
defines the Wildlands Project as the basis for preserving biodiversity
for the Convention on Biological Diversity. The Wildlands Project is
based on the science of conservation biology and was developed by
Dr. Michael Soulé, co-founder and first president of the Society for
Conservation Biology; Dr. Reed Noss, current editor for the journal
of Conservation Biology; and David Foreman, co-founder and long-
time leader of Earth First!

The science of conservation biology was largely created by the
TUCN (International Union for Conservation of Nature). The [UCN is
an accredited UN advisor and is comprised of government agencies
and NGOs (non-governmental organizations). These includethe EPA,
US Forest Service, US National Park Service, US Fish and Wildlife
Service, The Sierra Club, National Wildlife Federation, Natural
Resources Defense Council, The Nature Conservancy, Society for
Conservation Biology, and many others. The IUCN is also one of the
primary promoters and developers of the Convention on Biological

-Diversity. This perhaps explains why the US Government and envir-

onmental organizations appear to be working in concert to implement
the Wildlands Project and Biodiversity Treaty even though the treaty
has not been ratified. ’

This map is drawn under the supervision of a Ph.D. in Ecology, and
follows instructions provided by the Wildlands Project, the UN/US
MAB, and the rapidly increasing control within US counties through
the UN/US Heritage programs. This is especially true for counties
having federal land, particularly in the Western US. The map incorp-
orates, when available, actual maps as well as a multitude of govern-
ment and environmental literature demanding various reserves or
national parks interconnected with corridors. =

MAGNITUDE OF THE WILDLANDS PROJECT

"Conservation must be practiced on a truly grand scale,” claims
Reed Noss. And grand it is. Taken from the article "The Wildlands
Project: Land Conservation Strategy" in the 1992 special issue of Wild
Earth, Noss provides the whopping dimensions of this effort.

Core reserves are wilderness areas that supposedly allow biodiver-
sity to flourish. "It is estimated,” claims Noss, "that large carnivores
and ungulates require reserves on the scale of 2.5 t0 25 million acres.
. .. For a minimum viable population of 1000 [large mammals], the
figures would be 242 million acres for grizzly bears, 200 million
acres for wolverines, and 100 million acres for wolves. Core reserves
should be managed as roadless areas (wilderness). All roads should be
permanently closed.”

Corridors are "extensions of reserves. . . . Multiple corridors inter-
connecting a network of core reserves provide functional redundancy
and mitigate against disturbance. . . . Corridors several miles wide are
needed if the objective is to maintain resident populations of large
carnivores." ‘

Buffer zones should have two or more zones "so that a gradation
of use intensity exists from the core reserve to the developed land-
scape. Inner zones should have low road density (no more than 0.5
mile/square mile) and low-intensity use such as. . .hiking, cross-

country skiing, birding, primitive camping, wilderness hunting and
fishing, and low-intensity silviculture (light selective cutting).”

WHAT DO RESERVES AND CORRIDORS
REALLY MEAN?

While this effort has a noble mission, the implications are stag-
gering. As noted in the June 25, 1993 issue of Science, it "is nothing
less than the transformation of America to an archipelago of human-
inhabited islands surrounded by natural areas."

According to the Wildlands Project, "One half of the land area of
the 48 conterminous [united] states be encompassed in core [wildery-
ness] reserves and inner corridor zones (essentially extensions of core
reserves) within the next few decades.... Half of a region in wilder-
ness is a reasonable guess of what it will take to restore viable pop-
ulations of large carnivores and natural disturbance regimes, assum-
ing that most of the other 50 percent is managed intelligently as
buffer zone."” (Noss, 1992) If fully implemented, the Convention On
Biological Diversity would have to displace millions of people
through unacceptable regulations, nationalization of private land, and
forcing people to move out of core reserve areas and inner buffer
zones. It would seriously reduce the production of agriculture, forest,
and mining products. In the process, millions of Americans could lose
their jobs. In turn, the resulting scarce resources means the rest of us
are going to pay double and triple for these products.

This may sound insane, but it's either being planned or implement-
ed right now across America. Land is being condemned or zoned in
reserves, corridors or buffer zones under a variety of names to reestab-
lish or protect biodiversity and/or specific species. Should these quasi-
religious theories and pseudo-science determine our future? =~

RESERVES & CORRIDORS DO NOT WORK -
What science is really showing is that there is no clear evidence
that reserves and corridors work or are even needed. Rather, good
forest management, including the use of clearcutting, enhances bio-
diversity and sustainability:

* "The theory has not been properly validated and the practical value
of biogeographic principles for conservation remains unknown. .
. . The theory provides no special insights relevant to conserv-
ation." Zimmerman, B.L. and R.O. Bierregaard. 1986. Journal of Biogeography
13:133-143,

+ The theory behind the need for reserves and corridors is being
"increasingly heavily criticized. . .as inapplicable to most of nature,
largely because local population extinction was notdemonstrated."
Simberloff, D. J. Farr, J. Cox, and D. Mchiman. 1992. "Movement Corridors:
Conservation Bargains or Poor Investment?” Conservation Biology 6(4):495.

* "Np unified theory combines genetic, demographic, and other
forces threatening small populations, nor is their accord on the
relative importance of these threats." Ibid.

* "There are still few data, and many widely cited reports are uncon-
vincing. . . . [The theory that reserves and corridors] "facilitate
movement is now almost an article of faith." Ivid. -

* "Studies that have been frequently cited as illustrating corridor use

for faunal movement, do not, in fact, provide clear evidence." Of
those that do support the need for corridors, wooded fence rows are
adequate for many species, while only a few require well vegetated
strips. Hobbs, R.J. 1992. "The Role of Corridors in Conservation: Solution or
Bandwagon?" Tree 7(11):389.

The science used in the Convention on Biological Diversity does
not work and may actually reduce biodiversity. The implications of
this treaty are enormous and must be thoroughly reviewed before it is
considered for ratification.

For more information on the maps and Wildiands Project, cail Environmental Perspectives, inc (EP1), (207) 945-9878; Order line (800) 799-9878



Why Value-Added Agriculture?

Statistics provided by the U.S. Department of Agriculture, Economic Research
Service, illustrate how the value added to agricultural products beyond the farm
gate has greatly outpaced the value of raw agricultural goods since 1950.




