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Haibur, Jennifer

From: Jermstad, Sara

Sent: Thursday, July 31, 2003 11:54 AM
To: Halbur, Jennifer

Subject: AB 67 amendment

Jennifer,

Here is that paragraph CR asked me to write up re the amendment ot AB67. Let me know if it doesn't make sense, | will
try to clarify.

Sara Jermstad

Office of Senator Carol Roessler
Sara.Jermstad @legis.state.wi.us
(608)266-5300 / 888-736-8720




To: Carol and Jennifer
From: Sara
Re: Amendment to AB67

AB67 was amended to remove contraceptives. The concern of Pro-Life Wisconsin and
Senator Reynolds is that if contraceptives are removed from the bill, then those
employers who have already allowed pharmacists to refuse to dispense contraceptives
prior to the law, may no longer allow pharmacists to refuse to dispense contraceptives
since they would not be exempted under the law.
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NEW CONSCIENCE CLAUSE LAWS*

o AMENDED CONSCIENCE CLAUSE LAWS FOR HOSPITALS, NURSES
AND PHYSICIANS

s NEW PHARMACIST CONSCIENCE CLAUSE LAW
¢ AMENDED PROVISION ON CREED IN THE FAIR EMPLOYMENT LAW

AND

THE DEFINITION OF ABORTION**

*As amended or created by the Hundertmark/Roessler Substitute Amendment to
AB 67, the Conscience Clause Biil.

**The bill merely cross-references s. 253.10 (2) (a); the full definition of abortion is
provided here for your convenience.



AMENDED CONSCIENCE CLAUSE FOR HOSPITALS
253.09 Refusal to participate in certain practices; no liability; no discrimination.
(1g) In this section:

(a) “Human embryo” means a human organism that is derived by fertilization,
parthenogenesis, cloning, or any other means from one or more human gametes or
human diploid cells. “Human embryo” includes a zygote but does not include a human
organism at or beyond the stage of development at which the major body structures are
present.

(b) “In vitro human embryo” means a human embryo, whether cryopreserved or not,
living outside of a woman’s body.

(c) “Participate in” means to perform; practice; engage in; assist in, recommend;
counsel in favor of, make referrals for; prescribe, dispense, or administer drugs or
devices, other than contraceptive articles, as defined in s. 450.155 (1) (a), for; or
otherwise promote, encourage, or aid.

(1r) (a) No hospital is required to admit any patient or to allow the use of the hospital
facilities for the purpose of performing any of the following:

1. A sterilization procedure.

2. An abortion, as defined in s. 253.10 (2) (a).

3. An experiment or medical procedure that destroys an in vitro human embryo or uses
cells or tissue derived from the destruction of an in vitro human embryo.

4. An experiment or medical procedure on an in vitro human embryo that is not related
to the beneficial treatment of the in vitro human embryo.

5. An experiment or medical procedure on a developing child in a natural or artificial
womb, at any stage of development, that is not related to the beneficial treatment of
the developing child.

6. A procedure, including a transplant procedure, that uses fetal tissue or organs other
than fetal tissue or organs from a stillbirth, spontaneous abortion, or miscarriage.

7. The withholding or withdrawal of nutrition or hydration, if the withholding or
withdrawal of nutrition or hydration would result in the patient’s death from
malnutrition or dehydration, or complications of mainutrition or dehydration, rather
than from the underlying terminal iliness or injury, unless the administration of
nutrition or hydration is medically contraindicated.

8. An act that intentionally causes or assists in causing the death of an individual, such
as by assisted suicide, euthanasia, or mercy killing.

(b) A physician or any other person who is a member of or associated with the staff of a
hospital, or any employee of a hospital in which the performance of an activity specified
in par. (a) 1. to 8. has been authorized, who, in writing, refuses, or states an intention to



§

refuse, to participate in the activity on moral or religious grounds may not be required to
participate in the activity.

(¢) A physician or any other person who is a member of or associated with the staff of a
hospital, or any employee of a hospital, is immune from liability for any damage caused
by, and may not be subjected to any disciplinary or recriminatory action based on, the
refusal of the person to participate in an activity specified in par. (a) 1. to 8. on moral or
religious grounds.

(2) A hospital or employee of a hospital is immune from liability for any damage caused
by a refusal to participate in an activity specified in sub. (1r) (a) 1. to 8., if the refusal is
based on religious or moral precepts.

(3) No hospital, school, or employer may discriminate against any person with regard to
admission, hiring or firing, tenure, term, condition, or privilege of employment, student
status, or staff status on the ground that the person refuses, or states an intention to
refuse, whether or not in writing, to participate in an activity specified in sub. (1r) (a) 1.
to 8., if the refusal is based on religious or moral precepts.

(4) The receipt of any grant, contract, loan or loan guarantee under any state or federal
law does not authorize any court or any public official or other public authority to require:

(a) Such individual to participate in an activity specified in sub. (1r) (a) 1. to 8., if the
individual’s participation in the activity is contrary to the individual’s religious beliefs or
moral convictions; or

(b) Such entity to:

1. Make its facilities available for an individual to participate in an activity specified in
sub. (1r) (a) 1. to 8., if the entity prohibits the activity from taking place in the facilities on
the basis of religious beliefs or moral convictions; or

2. Provide any personnel to participate in an activity specified in sub. (1r) (a) 1. to 8, if
the activity is contrary to the religious beliefs or moral convictions of the personnel.

(5) (a) In this subsection, "damages" do not include noneconomic damages, as defined
in s. 893.55 (4) (a).

(b) Except for claims that are subject to s. 111.321 or 111.322, a person who is
adversely affected by conduct that is in violation of this section may bring a civil action
for equitable relief, including reinstatement, or damages, or both. In an action under this
paragraph, the court shall award reasonable attorney fees, notwithstanding s. 814.04
(1), to a person who obtains equitable relief, damages, or both. An action under this
paragraph shall be commenced within one year after the cause of action accrues or be
barred.



AMENDED CONSCIENCE CLAUSE FOR NURSES
441.06 Licensure; civil liability and disciplinary exemption.
(6) (a) In this subsection:

1. “Human embryo” means a human organism that is derived by fertilization,
parthenogenesis, cloning, or any other means from one or more human gametes or
human diploid cells. “Human embryo” includes a zygote but does not include a human
organism at or beyond the stage of development at which the major body structures are
present.

2. “In vitro human embryo” means a human embryo, whether cryopreserved or not,
living outside of a woman’s body.

3. “Participate in” means to perform; practice; engage in; assist in; recommend; counsei
in favor of, make referrals for; prescribe, dispense, or administer drugs or devices, other
than contraceptive articles, as defined in s. 450.155 (1) (a), for; or otherwise promote,
encourage, or aid.

(b) A person licensed as a registered nurse under this section or as a practical nurse
under s. 441.10 is immune from liability for any damage caused by his or her refusal to
participate in any of the following, if the refusal is based on religious or moral precepts:

1. A sterilization procedure.

2. An abortion, as defined in s. 253.10 (2) (a).

3. An experiment or medical procedure that destroys an in vitro human embryo or uses

cells or tissue derived from the destruction of an in vitro human embryo.

An experiment or medical procedure on an in vitro human embryo that is not related

to the beneficial treatment of the in vitro human embryo.

An experiment or medical procedure on a developing child in a natural or artificial

womb, at any stage of development, that is not related to the beneficial treatment of

the developing child.

6. A procedure, including a transplant procedure, that uses fetal tissue or organs other
than fetal tissue or organs from a stillbirth, spontaneous abortion, or miscarriage.

7. The withholding or withdrawal of nutrition or hydration, if the withholding or
withdrawal of nutrition or hydration would result in the patient’s death from
malnutrition or dehydration, or complications of malnutrition or dehydration, rather
than from the underlying terminal iliness or injury, unless the administration of
nutrition or hydration is medically contraindicated.

8. An act that intentionally causes or assists in causing the death of an individual, such
as by assisted suicide, euthanasia, or mercy killing.

SR

(7) A person licensed as a registered nurse under this section or as a practical nurse
under s. 441.10 who, in writing, refuses, or states an intention to refuse, on moral or
religious grounds to participate in a practice of practical or professional nursing that is



related to an activity specified in sub. (6) (b) 1. to 8. may not be required to participate in
the practice with respect to the activity and may not be disciplined by the board or the
department for refusing or stating an intention to refuse to participate in the practice with
respect to the activity.

(8) (a) In this subsection, "damages" do not include noneconomic damages, as defined
in s. 893.55 (4) (a).

(b) Except for claims that are subject to s. 111.321 or 111.322, a person who is
adversely affected by conduct that is in violation of sub. (7) may bring a civil action for
equitable relief, including reinstatement, or damages, or both. In an action under this
paragraph, the court shall award reasonable attorney fees, notwithstanding s. 814.04
(1), to a person who obtains equitable relief, damages, or both. An action under this
paragraph shall be commenced within one year after the cause of action accrues or be
barred.



AMENDED CONSCIENCE CLAUSE FOR PHYSICIANS

448.03 License or certificate required to practice; use of titles; civil immunity;
practice of Christian Science.

(5) Civil liability and disciplinary exemption; certain medical procedures and
reports.

(ag) In this subsection:

1. “Human embryo” means a human organism that is derived by fertilization,
parthenogenesis, cloning, or any other means from one or more human gametes or
human diploid cells. “Human embryo” includes a zygote but does not include a human
organism at or beyond the stage of development at which the major body structures are
present.

2. "In vitro human embryo” means a human embryo, whether cryopreserved or not,
living outside of a woman’s body.

3. “Participate in” means to perform; practice; engage in; assist in; recommend; counsel
in favor of; make referrals for; prescribe, dispense, or administer drugs or devices, other
than contraceptive articles, as defined in s. 450.155 (1) (a), for; or otherwise promote,
encourage, or aid.

(am) A person licensed or certified under this subchapter is immune from liability for any
damage caused by the person’s refusal to participate in any of the following if the
refusal is based on religious or moral precepts:

1. A sterilization procedure.

2. An abortion, as defined in s. 253.10 (2) (a).

3. An experiment or medical procedure that destroys an in vitro human embryo or uses
cells or tissue derived from the destruction of an in vitro human embryo.

4. An experiment or medical procedure on an in vitro human embryo that is not related
to the beneficial treatment of the in vitro human embryo.

5. An experiment or medical procedure on a developing child in a natural or artificial
womb, at any stage of development, that is not related to the beneficial treatment of
the developing child.

6. A procedure, including a transplant procedure, that uses fetal tissue or organs other
than fetal tissue or organs from a stillbirth, spontaneous abortion, or miscarriage.

7. The withholding or withdrawal of nutrition or hydration, if the withholding or
withdrawal of nutrition or hydration would result in the patient’s death from
malnutrition or dehydration, or complications of malnutrition or dehydration, rather
than from the underlying terminal iliness or injury, uniess the administration of
nutrition or hydration is medically contraindicated.



8. An act that intentionally causes or assists in causing the death of an individual, such
as by assisted suicide, euthanasia, or mercy Killing.

(ao) A person licensed or certified under this subchapter who, in writing, refuses, or
states an intention to refuse, on moral or religious grounds to participate in a practice
within the scope of his or her license or certification that is related to an activity specified
in par. (am) 1. to 8. may not be required to participate in the practice with respect to the
activity and, notwithstanding ss. 154.07 (1) (a) 3. and 155.50 (1) (b), may not be
disciplined by the board or the department for refusing or stating an intention to refuse
to participate in the practice with respect to the activity, including refusing or stating an
intention to refuse to transfer a patient to another physician who will comply with a
declaration, as defined in s. 154.02 (1), instrument for power of attorney for health care,
as defined in s. 155.01 (10), or health care decision, as defined in s. 155.01 (5), of a
health care agent, as defined in s. 155.01 (4). This paragraph does not apply to the
refusal to make a good faith attempt to transfer a declarant with incapacity, as defined in
3. 155.01 (8) and with a terminal condition, as defined in s. 154.01 (8), to another
physician who will comply with the declaration, as defined in s. 154.02 (1), of the
declarant.

(ar) 1. In this paragraph, "damages" do not include noneconomic damages, as defined
in s. 893.55 (4) (a).

2. Except for claims that are subject to s. 111.321 or 111.322, a person who is
adversely affected by conduct that is in violation of par. (ao) may bring a civil action for
equitable relief, including reinstatement, or damages, or both. In an action under this
subdivision, the court shall award reasonable attorney fees, notwithstanding s. 814.04
(1), to a person who obtains equitable relief, damages, or both. An action under this
subdivision shall be commenced within one year after the cause of action accrues or be
barred.



NEW CONSCIENCE CLAUSE FOR PHARMACISTS
450.135 Pharmacist’s refusal to be involved in certain activities. (1) In this section:

(a) “Human embryo” means a human organism that is derived by fertilization,
parthenogenesis, cloning, or any other means from one or more human gametes or
human diploid cells. “Human embryo” includes a zygote but does not include a human
organism at or beyond the stage of development at which the major body structures are

present.

(b) “In vitro human embryo” means a human embryo, whether cryopreserved or not,
living outside of a woman'’s body.

(c) “Participate in” means to perform; practice; engage in; assist in; recommend,
counsel in favor of; make referrals for; prescribe, dispense, or administer drugs or
devices, other than contraceptive articles, as defined in s. 450.155 (1) (a), for; or
otherwise promote, encourage, or aid.

(2) A person licensed as a pharmacist under this chapter is immune from liability for any
damage caused by his or her refusal to participate in any of the following, if the refusal
is based on religious or moral precepts:

(a) A sterilization procedure.

(b) An abortion, as defined in s. 253.10 (2) (a).

(c) An experiment or medical procedure that destroys an in vitro human embryo or uses
cells or tissue derived from the destruction of an in vitro human embryo.

(d) An experiment or medical procedure on an in vitro human embryo that is not related
to the beneficial treatment of the in vitro human embryo.

(e) An experiment or medical procedure on a developing child in a natural or artificial
womb, at any stage of development, that is not related to the beneficial treatment of the
developing child.

(fy A procedure, including a transplant procedure, that uses fetal tissue or organs other
than fetal tissue or organs from a stillbirth, spontaneous abortion, or miscarriage.

(g) The withholding or withdrawal of nutrition or hydration, if the withholding or
withdrawal of nutrition or hydration would result in the patient’s death from malnutrition
or dehydration, or complications of malnutrition or dehydration, rather than from the
underlying terminal iliness or injury, unless the administration of nutrition or hydration is
medically contraindicated.

(h) An act that intentionally causes or assists in causing the death of an individual, such
as by assisted suicide, euthanasia, or mercy killing.

(3) (a) A person licensed as a pharmacist under this chapter who, in writing, refuses, or
states an intention to refuse, on moral or religious grounds to participate in a practice of
pharmacy that is related to an activity specified in sub. (2) (a) to (h) may not be required
to participate in the practice with respect to the activity and may not be disciplined by



the board or department for refusing or stating an intention to refuse to participate in the
practice with respect to the activity.

(b) 1. In this paragraph, "damages" do not include noneconomic damages, as defined in
s. 893.55 (4) (a).

2. Except for claims that are subject to s. 111.321 or 111.322, a person who is
adversely affected by conduct that is in violation of par. (a) may bring a civil action for
equitable relief, including reinstatement, or damages, or both. In an action under this
subdivision, the court shall award reasonable attorney fees, notwithstanding s. 814.04
(1), to a person who obtains equitable relief, damages, or both. An action under this
subdivision shall be commenced within one year after the cause of action accrues or be
barred.



AMENDED PROVISION ON CREED IN THE FAIR EMPLOYMENT LAW

111.337 Creed; exceptions and special cases.
(1g) In this section:

(a) “Human embryo” means a human organism that is derived by fertilization,
parthenogenesis, cloning, or any other means from one or more human gametes or
human diploid cells. “Human embryo” includes a zygote but does not include a human
organism at or beyond the stage of development at which the major body structures are
present.

(b) “In vitro human embryo” means a human embryo, whether cryopreserved or not,
living outside of a woman’s body.

(c) "Participate in” means to perform; practice; engage in; assist in; recommend;
counsel in favor of, make referrals for; prescribe, dispense, or administer drugs or
devices, other than contraceptive articles, as defined in s. 450.155 (1) (a), for; or
otherwise promote, encourage, or aid.

{1r) Employment discrimination because of creed includes, but is not limited to, any of
the following:

(a) Refusing to reasonably accommodate an employee’s or prospective employee’s
religious observance or practice unless the employer can demonstrate that the
accommodation would pose an undue hardship on the employer’s program, enterprise,
or business.

(b) Discriminating against an employee or prospective employee by engaging in any of
the actions prohibited under s. 111.322 on the basis of the employee’s or prospective
employee’s refusal, or statement of an intention to refuse, whether or not in writing,
based on his or her creed, to participate in any of the following:

1. A sterilization procedure.

2. An abortion, as defined in s. 253.10 (2) (a).

3. An experiment or medical procedure that destroys an in vitro human embryo or uses
cells or tissue derived from the destruction of an in vitro human embryo.

4. An experiment or medical procedure on an in vitro human embryo that is not related
to the beneficial treatment of the in vitro human embryo.

5. An experiment or medical procedure on a developing child in a natural or artificial
womb, at any stage of development, that is not related to the beneficial treatment of
the developing child.

6. A procedure, including a transplant procedure, that uses fetal tissue or organs other
than fetal tissue or organs from a stillbirth, spontaneous abortion, or miscarriage.

7. The withholding or withdrawal of nutrition or hydration, if the withholding or



withdrawal of nutrition or hydration would result in the patient’s death from
malnutrition or dehydration, or complications of malnutrition or dehydration, rather
than from the underlying terminal iliness or injury, unless the administration of
nutrition or hydration is medically contraindicated.

8. An act that intentionally causes or assists in causing the death of an individual, such
as by assisted suicide, euthanasia, or mercy killing.

(2) Notwithstanding s. 111.322, it is not employment discrimination because of creed:

(a) For a religious association not organized for private profit or an organization or
corporation which is primarily owned or controlled by such a religious association to give
preference to an applicant or employee who is a member of the same or a similar
religious denomination.

(am) For a religious association not organized for private profit or an organization or
corporation which is primarily owned or controlled by such a religious association to give
preference to an applicant or employee who adheres to the religious association’'s
creed, if the job description demonstrates that the position is clearly related to the
religious teachings and beliefs of the religious association.

(b) For a fraternal as defined in s. 614.01 (1) (a) to give preference to an employee or
applicant who is a member or is eligible for membership in the fraternal, with respect to
hiring to or promotion to the position of officer, administrator or salesperson.

{3) No county, city, village or town may adopt any provision concerning employment
discrimination because of creed that prohibits activity allowed under this section.

10
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DEFINITION OF ABORTION
253.10 Voluntary and informed consent for abortions.
(2) DEFINITIONS. In this section:
(a) "Abortion" means the use of an instrument, medicine, drug or other substance or
device with intent to terminate the pregnancy of a woman known to be pregnant or for
whom there is reason to believe that she may be pregnant and with intent other than to

increase the probability of a live birth, to preserve the life or health of the infant after live
birth or to remove a dead fetus.
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CURRENT CONSCIENCE CLAUSE LAWS*

AND

CURRENT PROVISION ON CREED IN THE
FAIR EMPLOYMENT LAW*

AND

THE DEFINITION OF ABORTION**

*Before enactment of the Hundertmark/Roessler Conscience Clause Bill.

**The bill merely cross-references s. 253.10 (2) (a); the full definition of abortion is
provided here for your convenience.



CURRENT CONSCIENCE CLAUSE FOR HOSPITALS

253.09 Abortion refused; no liability; no discrimination.

(1) No hospital shall be required to admit any patient or to allow the use of the hospital
facilities for the purpose of performing a sterilization procedure or removing a human
embryo or fetus. A physician or any other person who is a member of or associated
with the staff of a hospital, or any employee of a-hospital in which such a procedure has
been authorized, who shall state in writing his or her objection to the performance of or
providing assistance to such a procedure on moral or religious grounds-shall not be
required to participate in such medical procedure, and the refusal of any such person to
participate therein shail not form the basis of any claim for damages on account of such
refusal or for any disciplinary or recriminatory action against such person.

(2) No hospital or employee of any hospital shall be liable for any civil damages
resulting from a refusal to perform sterilization procedures or remove a human embryo
or fetus from a person, if such refusal is based on religious or moral precepts.

(3) No hospital, school or employer may discriminate against any person with regard to
admission, hiring or firing, tenure, term, condition or privilege of employment, student
status or staff status on the ground that the person refuses to recommend, aid or
perform procedures for sterilization or the removal of a human embryo or fetus, if the
refusal is based on religious or moral precepts.

(4) The receipt of any grant, contract, loan or loan guarantee under any state or federal
law does not authorize any court or any public official or other public authority to require:

(a) Such individual to perform or assist in the performance of any sterilization procedure
or removal of a human embryo or fetus if the individual's performance or assistance in
the performance of such a procedure would be contrary to the individual's religious
beliefs or moral convictions; or

(b) Such entity to:

1. Make its facilities available for the performance of any sterilization procedure or
removal of a human embryo or fetus if the performance of such a procedure in such
facilities is prohibited by the entity on the basis of religious beliefs or moral convictions;
or

2. Provide any personnel for the performance or assistance in the performance of any
sterilization procedure or assistance if the performance or assistance in the
performance of such procedure or the removal of a human embryo or fetus by such
personnel would be contrary to the religious beliefs or moral convictions of such
personnel.



CURRENT CONSCIENCE CLAUSE FOR NURSES

441.06 Licensure; civil liability exemption.

(6) No person licensed as a registered nurse under this section is liable for any civil
damages resulting from his or her refusal to perform sterilization procedures or to
remove or aid in the removal of a human embryo or fetus from a person, if the refusal is
based on religious or moral precepts.

CURRENT CONSCIENCE CLAUSE FOR PHYSICIANS

448.03 License or certificate required to practice; use of titles; civil immunity;
practice of Christian Science.

(5) Civil liability; certain medical procedures and reports.

(a) No person licensed or certified under this subchapter shall be liable for any civil
damages resulting from such person's refusal to perform sterilization procedures or to
remove or aid in the removal of a human embryo or fetus from a person if such refusal
is based on religious or moral precepts.

DEFINITION OF ABORTION
253.10 Voluntary and informed consent for abortions.
(2) DEFINITIONS. In this section:

(a) "Abortion" means the use of an instrument, medicine, drug or other substance or
device with intent to terminate the pregnancy of a woman known to be pregnant or for
whom there is reason to believe that she may be pregnant and with intent other than to
increase the probability of a live birth, to preserve the life or health of the infant after live
birth or to remove a dead fetus.



CURRENT PROVISION ON CREED IN THE FAIR EMPLOYMENT LAW

111.337 Creed; exceptions and special cases.

(1) Employment discrimination because of creed includes, but is not limited to, refusing
to reasonably accommodate an employee's or prospective employee's religious
observance or practice unless the employer can demonstrate that the accommodation
would pose an undue hardship on the employer's program, enterprise or business.

(2) Notwithstanding s. 111.322, it is not employment discrimination because of creed:

(a) For a religious association not organized for private profit or an organization or
corporation which is primarily owned or controlled by such a religious association to give
preference to an applicant or employee who is a member of the same or a similar
religious denomination.

(am) For a religious association not organized for private profit or an organization or
corporation which is primarily owned or controlled by such a religious association to give
preference to an applicant or employee who adheres to the religious association's
creed, if the job description demonstrates that the position is clearly related to the
religious teachings and beliefs of the religious association.

(b) For a fraternal as defined in s. 614.01 (1) (a) to give preference to an employee or
applicant who is a member or is eligible for membership in the fraternal, with respect to
hiring to or promotion to the position of officer, administrator or salesperson.

(3) No county, city, village or town may adopt any provision concerning employment
discrimination because of creed that prohibits activity allowed under this section.



